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EA,Viri  Illuftrcs,confilii  curixqucvcftrxin  iurcadmi  • 
niftrando  prxftantiacft,  vtquamei  comparcmusaliS 
facileccnfearncmo.  Acmcrito  proindc  par  mcritis 
cidctn  acccdit  ftma.  Vt  vcro  impcrium  Romanum  iam  inde* 
abinitiofui,  obinfigncm  lcgum  &  politix,quiineo,  ftatu, 
in  imxncnfumconfccndit  :  ita  imminutum  idipfum  proti. 
nus  cft,cum  iurisprudentia  barbarorum  illuuiefafces  fubmi 
fit  ignorantix  trophxis*  Vndc  quidcm  mihi  probabile  fir, 
rudcra  ca  qux  vidcmus  prifcx  Maieftatis,  Germanicx  inquS 
ic  ttalicxrci  fummam,non  alio  pcrindc  mcdio  conftare, 
quimapplicationciurisciuilisadvfum  fcculi  prxfcntis;id 
cft,  rcunicuius  ingcouocultu  Ordo  vcftcrcmincntiflimus 
pcneomncm  prxfenrisxui  gloriam  fupcrar,  cxccdit.  Etab- 
fit  velim  huicfcripto  inuidia,cum  divcrfi  Scnatorcs  cxccU 
icniiffiinxcunx  iftius,  ca  nobis  obfcrvationum  fuppcditi* 
rintmonumcnta,  quibusinifto  fcribcndi  gcncrc  pcnitus 
obftructun  vidcaturlumimbus  reliquorum.Cctcrvm  vtdc 
inftitutimcirationcpauca  rcferam  vobis  :  opcrchoc  mihi 
propofttum  eft,  ipfa  iurifprudenrix  monumenta;  perpctui 
Xcricad  vfum  prxfentis  xui  applicare, Qualls quidcm 


mentatiolamdmYnlvcrfo  iurifperitorum  ordini  fuitdcrl- 
4erata,fcd(quodiHuftriGcnerofitati  &  Exccllenii*  veftrx 
quam  maxim4  conftatj  quar  non  finc  immcnfo  fludio  con- 
ficiamr.  Tomumproindcprimum  hunc  noui  accclTione 
indicisauctum,dedicare  vrium  fuit  vobis.  Edidcram  equide" 
eumcxcmplaribus  aliquotantc  biennium,  &  fcrcniiTimo 
Dno  Chriftiano  Quarto  Dapiae  Regi  dcdicarara  :  Vcrunr 
Maieftatiscjuseditioillacrir,  fcd  vcftra  haec  &  propagatio 
Operishuiusad  fcram  pofteritarcru.  Monitusid  ago,  &  qui- 
dcm  conflltoduplict ;  primo  quippe,  quod  murario  dcdica- 
torix  mihi  exemplo  pr*ftantiiTimorum.lureconfultorum- 
jjcrmiflTa  fitjaltcroquod  nulhusiudkioaut  cenfura? res  om« 
nis  h*ccommodiusfnbmittcrctur,quam  prxftanpflimij 
collcgi  vifiius .  Accipitc  i$icur  Domini  ero  incn  - 
tiffimi  infcriptioncro  hanc,  rogo,  quam , 

bcnigna  manu  Zuollae.  -.. 
i,Martijjfc6ip* 
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NOBILIATQVE  AMPISS.T. 
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Olatcm  lcgato. 
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QV0  D  fiffa*  *&**/4  Cnftru  redierss,  Utiftmo  mihi  num 
iioAlUtumefl.  Nee  tntermtttere idcircodcbntadventui 
t 


_juo,  ae  fucce/ftti  retum feltciori,  grasularu  Dolo\ 
afianetoque  snfixit  abfentia  tui  santa  temforit  ac  loiorn  intereafc* 
dinc  diverft.  Sed  recrea  vit  facilc\  qu$damicutac  famtliaru  mem 
inbtnopifiia  legationc  rcsmagnas  tum  dtgnijftmo  Primife  tcr- 
pMtum  orbu  trac7ares,eaque  res  frinsifibmtuu  eederet  noumo- 
§4  fro  votofed &gloridtudac  farentum  voluftati.  En  verohir 
§K:cllcnt'tfime  Sticki,  Commemariornm  meorum  tomum  frt- 
mum,quem  ex  farse  tibi  )am  anti  vifum  Jiberals  \udtcio  ftgni» 
fitas  ftrfUicrettbi,  cumob  Bilnm,  quem  ineo  taudas,  serfim, 
tum  ob  sffam  trattandi  ratsontm.  Et  quUem  magno  idmshi  fj* 
lastofotet,  uec  extlt  framio  immenCi,  qnod  in  boc  ofore.  exantl'a*- 
<us,  lahorit.  Verhm  metno  m\  Stuki,nc  judtcio  tuoimfonat  ajfcc* 
ius.  Egocertequatuain  )uriffrudentia  feriti*  efi,  quodsnge* 
wvm4qujt  LauaLsngua  felelifftma  omnium  elegantia)  nifu*  • 
bficncaupt  cxofiem,  tantum  tbi  a  Princifum  negotqs  otq  ejjes; 
quo  tu  vcltffa  hac  qna  d&lureno&ro  vulgamus,  frnslares,  vel  a* 
isA  nondifiimilh  argumenti.  Cedcremego  tum  camfo  i&t  mcrit* » 
ac  lubens.  v&itm occupitiones tudcveta *t,eir  Priucifum  quibuste 
Jciidtfli,  negotia  atque  affiines.  Grattficatus  inserim  oceafiono 
fun8ionum  tuarHmymx*nopcre  nsihi  cs,  quod privileg/um  am- 
fjius  impetrafti  q  ta  n  (f+r.tram    Sijutdcm  actcfiificno  mthi 
nuncio  ftgntfica&t,  quod  referent*  viro  Uhtjlri  at  -^Magaifico  Do-  - 

«i/wIOANNE  MaTTH/EO  VVACKlRO  A  VVAC- 
KENFELTS,  EQ^IITE,  I  C.  ET  CONSILIAEIOCjE- 

sael  £  o  {quiiffcquoquemefibibocuomsne  nenUvtttt  obuga* 

vit) 


vfr,  dmfH/imumomnho  frivileghm  eudendi  hcubret/tnitus 
meuk^.C.CM.mihicollatumefJ.  xMexime  verbtcum  idnem 
minnfiulumjkj  dutqudle/mfetrdtur  quet'tdie9fed 'quele  ferfe 
eis,  acvix  ufl/  hac  tcmfefiate  contingir.  I quidtm  imtntxtifio% 
quo  fcriftamcd  ^ugufidiAfdjefidtu  confi/io  funtfrtbatd  fireu 
tidm.interim  Illu/lr/bm  acxJMagnifcii  vtrii  debco,  Dcmino  lo- 
aNni  :1ER  v  i  c  »i  o  Conpitdr/o  frimario,  dc  VeminoUtci» 
M  O  LLl  ROj^*  ifft  JConfuIto dc  XZonfiltario  d/gnspmfS.  tjt . 
Nee  iubttes  m i  §iitki%quin,infu/tdmcd  adientbui,  icttf/tfome* 
etidmfofbdC.eiendiSfHjimfutHrm.ut.iJld  rffidtgndcenfcri  oh* 
be*ntr0Ud  untofr.d\udtcio9quantum  efftfuoda  Serenijpmemu- 
diPrincifeyinamflifsimo.privileg/eBufr 
.extiteniur*^uodveroexigis9ut  addlefcentesll JV.  frdtretiwes} 
Henrieumdc  loannem  Sttikiumtn  amicitiamquoquemeam  retu 
fidm,  nued/j.jfr  \uriffrudentid  fiudmdevoti,  ejridm  ante  ergd 
mmedquequdmmdximi  fint  dffetli,  dtiliufque futuri  ubt  id 
dUbiturfer  dtdtem  :  omninofiufirk  \ubes.  lngenid  enim  mihi 
torum)amolim  talta frcbata Juntym  if(e)am  tum  quoque  eftd. 
rim  ,xecefiitudtne  hj  tjukm  erelifstmk  )ung$»  ^udndove/oW 
fe  \dm  dkimbm  .Bueiijs  ddbunt9  habcam  J.bj  db  amicol/brum 
frincifio.huncyqudIcm.ficgoin  ed  Pdndt&Jrumfertebd6erefo- 
petffemrdnmjmfcbo\udcgebAmfmeejr  duthorum  ftur/um  cop/d 
fiblevdtum  fuidjfem,  &  qud  moribusnoBris  in  flerifme  ebti- 
Mentfetidic/jfem  db.ineuntemox^tdte^quodidmenmiht  itUtem- 
f§re9eetert{quecoIlegueimMdtumeu9negdmm  fuit.  D/us  re- 
Jiquos  Tomoiexffeclcnt  qukm  pmumm/hiotmm  maius  centin- 
jrjU.ContjngetdutemJ/J)ecuveIe/9fofi  fdtuosmenfes. 
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PRAEFATIQ. 


DE    INSTITVTI  OPE- 

RIS   RATIONE   AD   VSVM  5IVS 

commodiorcnu  •  t 

Enigne  Ledor^ui forte rationem  infti- 
tutiopcris  requircs,  icire  tc  vclim ,  ab  ineua- 
tcmeartatclitcrarum  ftudijs  deditum,puber- 
tatis  annis  artaa is,  paulo  ftatim  poft  a  parttc 
mco  dilcdi<T>mo,lano  Bufio  viro  in  rc  civili 
non  lcvitcr  vcrfato  (  fcd  craem  mc  Jaudarc  piidor  vctat) 
Inrifptudcntix  propcdevorum  ciTc.Eaenim  cfl  hominum 
iccuritas  utmaxima  illoium  parsquar  vcram  fcliciiatcm  rri. 
buunr,parvi  «ftimct:  minimatnorcm  praepoienu'  Dco  ge- 
rcre,alterkjuc  infenirc^dccoroiatis  fiu&oaitamr  Qui  ta- 
«lcn  haec  uxi  parcft  curant,  ijadrcshoncftas,  quibus  tccle- 
£a  aut  Rcfpublica  (qust  illius  cauia  cft  )  promovcatur,  ant« 
inum  fcrio  adjungunt»  Scd  vix  aHqui  rcdius  quam  i  j  qui  fc 
icgumdiCciplinac  pcnitusdcvovcnt.Intcrcascnira  rcsquae 
confervandae  hujus  focietatis  gratia  tuntcompaiata^magtta 
cV  maxime  pracclara  laus  juris  cft.  ld  is  dcmum  copt  rit,  qui 
«civitatem  nullam  abfquc  coconfctvari, ncc  momcnto  a* 
deo  confiftcre  poflc  advcrtit.Siquifque  id  quod  velitqueat, 
finguli  pada,contra<ftusfrangcrc,alicna  vi  fraude  parare, 
tcncrc.crimina patrare  pto  arbitno  impune  qucant,  nemo 
Lcge  aut  Morcbono  coerceatur:  Oibismox  coriuat  opor- 
tet.  Tanta  nimiram afTectus  mortalium  corruptio  cft,ut 
qu&m  paucis  fua  fbrte  contcntis  longc  plurcsappctant  alic- 
na.  Hos  lardendi  Iibido,&  ad  fcelus  omnc  paratum,ftudium 
obfidet j alios  ad  mala  quarquc  rcrum  inops  cgcftas  im  itat, 
itadeniquc  rarilegibusparent,ut  maxima  ubique  civium 
parSjfraudcm  ijs,fi  polTint^faciant^bonis/amaqucaltcrius 
imponerein  virtutehabcant.Qujequia  indara  juris  con- 
Aituti,quod  ubiqueeft,Uicccontingunr,  fublata  ca,cverfio- ' 
acm  imminerc  quis  non  profpidtfEiii  cnimintcidum  ali- 

b  quamulcj 


?*SF  kt  10. 

«juantule*  tempore  improborum  hominum  fpumam  coa- 
lefccrc  vidcs:  pcrirc  tamcn  cam  paulo  pbft,utifpumam,  ac 
pcniiusdiflblvi,  vcl  fuamalitia  vci  aliorumvirrurc  nccciTc 
cft.  Qtiamobrem,credo,  Caefar  a  piratisCilicibuscaptuSjfe 
Vlmtm-    ilios  faci  lc  fractururo  ficyafiuet,  pratvidcbat.  Nam  dcrcn  tus 
cbm  im    ^pvid  cosdum  prctium  tcdcmptionts  cdquiritur,  magni Ii- 
c*f*rt<   CCQti|  ufus,costcrc  uti  famuloshabuir,  cum  quicri  icdarct; 
filcrc  ilios  >utTir,&  pala,dum  er  non  parcat,barbaros  vocar, 
omncfqucfccruci  afTrxucu,niaufcultcnt,minaius  eft.Hanc 
Hbcrtatem  dunrillHimplicitati  cuidam  imputir,  rif  erc.Cc- 
tctuna  paulo  polt.alhio  prciio,dimiflusCatfjrcx  Milcfiorfi. 
1  ortu  inftru&isnavibus  piratasaggrctTus.magnacxparte  >n> 
potcftatcm  redcgit,rcda&os  omncs  fu  rcx  aut  horitate  lua  af- 
flxir.  Abonisquidctr  mala. ab  honcftis  iahonefta  dijudi- 
care.pcr  nofmct  valcmus,  idquc  prudcntiaquadaai  natura» 
h:aft  animorumcorruptioiii  plctifqucadco  praevaluir,  ut 
rngrnuam  hanc  mcntis  facultarcmpcrpauci.acccptcnt.  Si 
cam  nno  cun&i  animofequercmur,  legesdccretaqtic  fru» 
ftra  tbrcnr.  Meriio  igiturifraficultas,&  innataprudcniia, 
Lex  nat u-r &  vocarur,namquc itanobis  infua,  ut  fiabr 
ea  defleclamus,confcftim  nos  muaus  rcctc  agere  fcnriamus. 
Crgo  lcgi  ctiam  antc  Moifen  paruimus/  dicct  a1iquis,imo, 
cV  qui  alitcr  fcccre  quam  nat  urxpracccperar,gravitcr  Jucrut. 
Orbcm  uni verfum  ob  dcli&a  hominum  pcri  jflc  (acrx  Jmc- 
rac  pcrhihcnt,fcriptofefc|uc  ali)  f  Berofus  inquam,  Iolephus 
cYMetaftheACS)aurumant.  quod  fi  Jeliclum  eft  ant  e  legcnv 
pcr  MoiJcn  latam,  finc  dubio  lex  aliquafuit.  Nam  fi  id  facias 
qttod  lcx  non  vetat,  fcrc  &  im  pune  fecci is,  ncc  dclin ques. 
Igi  rur  contra,  fi  4clinqua6,lcxaliqua  violcr  ur  oportct.QuaV 
do  crgo  ante  Woifcn  deliqueruat  aliqui,  lcgcm  quampiara  - 
ruiuc  oportuiti  EavcroLex  naturae  fuit.  Kc&6  ergo  TuJhus, 
m*  *  Ugexi  i«  TsbJmChriU  Rtmxn$rum&z<?awz\\,(tAk**tnTA 
&  Ttti$m  h*mtm*mcBti ***;Ncque  tamcn  barc  intra  lc- 
pta^nimi  cujufquc  fimplicius  rcmanfitrfed,  cle&acohabi. 
tationc,mrba  pl  *rium,felcdunrltbi  dcgtdi  raodu  pcfuere. 
~[ui  ipfustamca  inicbuiaUquibiisaivcruisapuddivafos, 
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pio  m  verfitatc  locorurp  &  circumftantiarum  fui  f,  Inde  jus 
nou  (cri  pi  um  quod  vocam  us,or  iginc*  trahit,  Hocmagme  ab 
inttio  authoritatis  fuit,&  Rcgcs{«wm  in  terris  nemen  tmfetf 
id frimnm fntt)i\\ud cxfcquebatur,  Is quippe  qui alitct fccc- 
rar,quam  pro  di&amine,rationts,&morercccptoficricon- 
fuc  vcrar,mutarc  id  ipfum  juftu  rcgis  cogebatur, &  dam n u, 
fi  quod  dederar,prorcnara,  lucrcautrefarcirc.  Atque  illud 
cft  quod  Pomponiusair,  Manu  a*eg  i  ius  omnia  gu« 
izrnari  iOt£«  t  .luft  inus,  Arbirraha  Primifnm  frt  le* 
fibm  c/*;Tacitus,  Nebts  Kemmnsett  Itbitatm  imferU*verdt*Nc- 
quc  ramen  probabo  pcr omnia  Cu jacij  fcnrcntiam,  qui  ad 
iilum  Pomponij  locum  ait,  manu  hoc  eft  vUcpotcfla!C,n5 
jureac  lcgibus.Hoc  quidcmdc  legibus,it  ufom  vocisconft- 
dcres,ita  cft,  quandoquidcm  vox  ipfaomnino  nova  eft,  ut 
-&  rcgum  iptorum  nomcn.Scd  jurisobfcrvationem  ( quam 
paulo  anre  lcgcm  diximusjia:urx)cui  poftca  vox  legis  cum 
fcriptxtum  noo  fcrip?x,fuccclTir:omnmo  vctuftam  cxifti- 
moA  jam indc  a conditis iuapcrijs  rcccpram. Atquc eo Fa- 
biusPiaora!ludii,dumair:PR  INC  lPES,f*#4j«^/>r«f, 
ejr  rtligitnibns  dtditi,  inrt  babitt  Dij  &  di&i.  Ntn  enim  Atbj- 
Uia  iUtrnmab  avjne^vei  ftfnlns  a  tnre  inMte>dt(cedtt*t.  Tacrfi 
naud  dubie  &  intcr  principe&interdum  ciqucque  tempc- 
flatc  tyranni  fucre:  hoc  cft  icges  crudclitatc  immanrs.  Hxc 
vivendi  ratio  coufque  fcrvatacft,  doncc  populi  ferc  omucs 
ccrtum  fibi  in  vita  dcgcndi  modum  monumf  thconfigna- 
yerc.  Namquthodie  paucos  forralsc  tn  novo  orbe  aui  inti- 
mo  Indix  rcccftu  moribusmagis,qu5  iegibus,utentesbar~ 
barosimcnias.RtIiquxaute  nationes  Afix.Furopx,  atque 
Africx  numaniorcs  omnes  lurc  fcripto  utuntor.  Scd  cum 
legcsjuftar  omnes  laudandx  fiiit,tutn  nullx  mihi  Romanrs 
majorem  laudcm  adeptxvidcntur.  Neque  vciofortuna  5c 
fucccflusReipublicx  eius,iam  bellicae  virtuti  qu3  prxflao- 
tix  1  egum,qux  apud  itk>s  fcmper  lummt  erat,  aicribtda  v«- 
nit  Q^iaP  R.  vinusinbcllonunquam  tantafuit,quhj  Sc 
aliaru  gentiu  longcinterdum  major  eftct.EloquCua  &  lire- 
raru  ftudi/s  Gntcos^bcllo  Gallos  Scy  talque  Romanh  coflat 
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ante  fuifTc.Neutrorum  tamcn  lamm  perinde  ac  ftabilc  im- 
perjurafuir.Prztereacamaximcratroneqyam  Sparta  feli- 
cior  Roma  habitacft,  quodcives  hic  fibi  potiilimum  in  ac- 
tionibus  propofuiiTcntaequitatem.  Appofite  proinde  Bodi- 
bus  monct,  lurifconfultos -in  tra&atu  rcipublicae,  vclut  an- 
tefignanos  habcndos.  Cumomnis  magnaeiftiusrcipubli- 
cx  fucccflusoptimisde  Iurc  Publico&  privato lcgibus  dc- 
bcatur,quarum  ipfi  aut  confultorcs  fuere,autauihorcs.  Dc- 
iiique  &  picrique  populi  Europae,cxcuflb  Romanorum  ju- 
go,  lcgescorumnihilominusfcrvaverc,  uthis  folis  &  lin- 
guaemagmficentia  illi  ctiamnummultis,magnifquc pro- 
vincijs  impcritare  videantur.  Gothi  hosquandoque  abim- 
perij  iblco  dejecerunr,  fcdquia  mores  illorum  necdum  le- 
gibus  i js  accommodari  potucrc,  dcturbati  paulo  poft  fine 
fummadifTicultatc  fuere.  Arcccc,an  nonetiamnum  floic- 
tiffiraa  Europx  regna,Gallia:inqua,&  Hifpaniauifurpatio* 
ne  luris  Romani  ranquam  in  immota  rupc  confiftunt,  & 
imperhim  Germaniaracltaliarquafi  rcliquias  quafdam  ac 
rudcrafufpiciunt  prifcej  majcftatis.?Sed  praeporcntcs  Biiian- 
norum  ac  Oanoram  Regcs,&  ipfi  multarum  gcntium  cum 
humaniffimarum ,  tum  barbararum  domini,  tametii  iurc 
Homano  non  utantur,palam  tamc"  &  notum  plerifque  cfiy 
in  confervandis  formandifque  rcgnisomnibus  fuis,  adco- 
que  lcgibusipfisconftitucndis,fubinde  confiiio  eos  uri  ju- 
rilconfulrorum.  Praeterco  quoddc  Prinapc  Turcarum  nu* 
-pcr  nobisrdatumcft,tamcifi  plcrafque  provincias  luasin 
publicisfalrcm,  manu,  prifco  rcgum  more,  pcr  legaros  gu- 
bcrnct,Codiccm  tamen  Iuftinianarum  magift  raribus  ab  ip- 
fo,in  adminiftrationc  juftitiac,datum.  Sed  ut  redcam  ad  po- 
pulos  humaniorcs  Europar.  Quinam  Principes  orbis  poli- 
tiffrari  hujusfChriAiani  inquam )  non  &  iurifcenfuiros, 
hoccft  Romanae  lurisprudcniiae  peritos,  in  a&ionibus  pu- 
bhcis,  Pacis,JcedcEumySocjeratis,dcniq\ic&dccrc:i^  falu- 
taribus,fanciendis,tancjuam  rcrum  earum  foJos  magiftros, 
habcnt/Errurfuscfui  jurifconfulti  in  Principum  confilijs 
aut  aOioaibu^iinsua  ^nvMwri^maiitlcgcojLiadam  finsm- 
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lari,  quotiesoecafio  cft,  non  utuntur  tanqnam  cfiadcmate 
aJiquoorationisfuacaut  propofitionis,  velut  ex  intimopo 
litiaefacrario  dcprompto?  Atquehaeccmnia  palomarguut 
pracftantiam  majeftatcmque  juris  noftri.Vcrum  enimvcro 
quanto  excellentius  id  iplum  cft,  tanto  majori  cum  dolorc 
animi  mci,  vidi  pcftiferum  iftnd  fcribcndi  cacoethcsin  nul- 
Jafcientia  aut  difciplina  tantopereinvaluiflc,  atquc  in  hac 
ipfararn  illuftriacmagnifica  pra?  cetcris  facultatc.  Omncs 
fiquidcmartcs  ac  difciphn*  quasGraeci  pratcipue,  poft  o* 
Latini  colucrc,  nulla  in  re  hac  tcmpcftatc  humilius,  icdcc 
in  plerifque  prarftantius  trattatae  funt,  quam  unquani  antfc 
alias  ab  authoribus  fuis«Vna  jurifprudcn  tia  &  ipfa  in  fcfc  di- 
gnitatc,8cftilo  authoru  prxftantipra?clatioromnibus,nul- 
lum  ha&enus  ita  barbarum  inrerprct&aut  authorem  invc- 
nit,qui  non &  jurifconfulti  nomc  ufurparet,&  a  turba  talis 
habcretur.  Nequc  tamen  vclira  intctprctibus  jurisnoftri, 
Accurfio  inquam,Bartolo,  Alexandro,lafoni,  Angclo,  Ca- 
ftrenfiAconfimihbuSjquicquam  pcr  hocdcrogatum.Viri 
profc&bifti  &  gravcs.fc  in  jure  ipfo  tra&ando,qu*  tempo- 
fum  illorum  ratio  fuit,  non  infcliccsfucrc.  Scdquod  ia 
mult  is  a  rc&o  intcllc&u  dekiverc,  non  imputanduraipfis, 
fcd  injurixtemporum  donandum  cft.Quibusfcilicct  Do- 
tninus  Deus orbem  terrarum  fummis tcncbris bat brriei  af- 
ffigebat.  Acutveram  dc  Accurfio  fentcntiam  ptoponam 
mcam  (huncenim  ut  i)s,quos  prxtcrca  mcmoravi,vetuftio- 
rcm  novimus,  ira  longo  intcrvallo  exiftimo  prxftantiorS) 
impcrii  ia  idiomatum  &  rituum  antiquorum,fcrupulofum 
cjus  judicium  reddidit.Hocigiturvclmaximc  cctcris  pru- 
dcntior  habcatur  quod  fcrc  (cntentijs  pluribus  dc  cadcm  re 
propofttis,(uam  le&ori  eligendam  rcliquir.Sed  eum  ftilum 
cum  cctcri  prxtereunt,  fxpius  eosquam  alias  hallucinatos 
vidcmus.Denique  Bartolusquidemipftfccundushabctur, 
fedrrterirum  hoc  fortaflcnon  tam  ingcnio  aut  cxplicandi 
modo,quam  magnxindultrixdanium,  qua  ufus  cftin  ap- 
phcandis  aaotibus  ltalixfui  arvi.  Ingeniocnim  aut  judicio  ' 
rHWvtidcoquamobrcmlaibnj  Alcxandciaut  CaSbrenfisipft 1 
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.pofteriores  fint.In  judicio  umcn  hoc  mco,  bcnivof  e  letloi; 
vclim  intclligas,mc  rcprchcnfioncm  non  mercri,  qu.^fi  tc- 
inere  proUto,  aut  fineratione.Qfli  rem  intelKger-cofcrar, 
de  quibus  agimus,  au thorcs,  &  pcricu!  uiaciar  an  propona- 
mus  i  vero  alicna.Nam  quod  judiccm  de  i  ts,cxcufario  ncra 
ob  hc<mereor,quiaidfercornncs  hujus  fcculi  prudenres 
fecere.Al«atusinquam,Zafius,  Duarenus,  Cuiacius, -Hop* 
perus>Viglius,&qui  noni  Quanti  vcrofaciam  cos,amp4io- 
res  tcftesappcllo  commentarios  hos  ipfos  mcos.  Sed  qui 
frariamnon  tantumijsdcbeo.athuius  fcculiprxftantifli- 
tni  Iureconfultis,parum  honcfte  fcccrim,  fi  eos  prartercam 
h  quibus  ipfc.fi  quicquam  in  jurc  fum  adcptus,profcci  pJu- 
ximum.  Inrcr  quos,fi  primum,  nuncupaturus  fim  Prii»cip€ 
acdc  IarifprudcnMamcriti(fimum,non  vidco-quis  Annni* 
J*£*Bim4  Archicpiicopo  Tarraconcnfi,fir  confcrcndus.Kd 
sninimus  intcr  primos  jutifprudentiat  rcformatores  apud 
Gcrmanos  Oldendorpius  erat,  Alciatus  intcr  italos,  coplu* 
ics  intcr  Gallos,&  Gallisac  cetcris  cuam  omnibus-facili 
preftantior  Cu\u'tmt  poft  eum  Duarenus,  Doncllus,  Hoto- 
mannus,Connanus:fc4  Antonius  Auguflinus  libete  icri» 
bamfquta  fine  affc&u)  —  UntU  veternm  eff  wtuat frmndus* 
Non  hoc  quia  multitudiuc  fcriptoru  cxcelfar/cd  quia  prx- 
ftantiaac  utilitatc.  Fucre  prarrer  cos,  aut funt  ctiamnum,  in 
Italia,Gcrraania,Gallia,  Hifpania,  Bclgica,  Zafius,  Vighut, 
Zvvichcmus,  Evcrardusa  Middclburch,  Didacus  Cavarru- 
vias»  Damhaudcrus,  Vvcfcnbccius,  Dionvlius  Gotofredus, 
lulius  Pacius,Antonius  Fabcr,Hcrmannus  VuJtcius,  loan- 
ncs  Goddacus,  Ahhufius,Fachinatus,Everardusa  Brochorft , 
Mollcrus,  Hicronymus  Trcutlerus  PincJius,&alij  coplu- 
tcs,  quorum  in  cxcolcnda  jurifpmdcntta  infignis  ac  laudS- 
daopcraeft.  Dcniquc  eorum  ommum  catalogu  fcriptaac 
*itas,mcdiramur,ac  promittimus,  quoad  habcrequid  corCi 
po(Tumus,fi Dcus viti  ac otium  dcdcrir univcrfo  comttario 
hoc  pcrfc&o.  Cetcru  utadr£accaufamoperisioimuti:vi- 
deo  ja  nunc  prarjudicia  hominum  malevo4orum,&  laccrari 
Sxaciaaoncm  hanccalunijs  muliotu*  Namquc  hkrcm  nul- 
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1 5tis  dl  fficolratis  cefebit,  poft  tot  claborata  feculi  hojus  feri- 
pta,darequippiam  Iuci  quod  omnibus  ufui  cffc  qucat}alter 
ftHum  cu?pabitquafi  ab  aevo  jurifconfultorum  parumap- 
pofuc  tranflatoin  hoctcmpus.  dcnique&critcuircshaec 
ac  tractandiratio  univerfa  difplicebit,  tanquam  prctij  nul- 
lius:quod  fc;  &  jurifprudcntia  ipfa  facilis.&appiicauo  coa- 
fuetudinishodicriiarex  Pontifictis  placitisacConftitutio- 
nibusatitMoribus  Germanix  &  Gallix.tantum  laborisnt, 
dc  quidcm  a  quovis  factlc  prxftandi,nulliustamcn  ingcnij 
aut  eruditionis.  Cetcrum,bcnigne  lector,rcfpondcbopau- 
cis.Quod  fiingenuc judicarc  vclis,ut  comra  primum  mor- 
fum  medefcndam,  ctiamapcs  gratiam  mcrcnmr,  quat  ve- 
rcatqucacftatcbcnc  conftiiuta,  cxquocunque  flotum  gc- 
ricrc,&  ipfoquidcm  jamtumdulcecUncexubcrante,melli* 
copiam  lcgunt ,  adhibii  a  tantum  opera  in  diftributione  fa« 
voru  m  .Quatum  ad  flil  um  atrin  et,dcfcadam  mc,  ac  dicam, 
dcliquinc  qui  eo  vfus  fum  » quo  jurisaothores  ingenui  ufi 
funt  fcmper.'  E  diverfo  vero  minus  rccto  ftilo  vfos  cos  qui 
vcl  parum  Latine ,  vel  fuaforio  quodam  orationis  gencrc,. 
fua  in  lucem  edidcrc.  Regias  eifc  legesoportet  hoc  eft  ma« 
gnifkas  &  majcftatcorationisconcifas,  &  tales  Romaoorfi 
lcgc^  fuinc  roanifcfl  iuseft  quam  ut  negari  quear.  Igitur  cc 
intcrprctatioiisconcifaconvcnit.^#MW  tmmtbfrrttumft* 
rtttfi quis  Rex  vtfltruffica  aut  atiashumili9  at  ma\tfiat't  tmnui 
akctra.itt  fnblita  at  foleunt  ftmfautaturjamabfurda  iuttrfrf 
t*tuleysfuturafntfmetflU*adiBud facrum  adhibeatur  Bik 
fktfruHUt a/ias  m/uus  tleganti.Ad  tcrtiuquod  attinct,faieor 
equidcm  rc  haac  ceabalio  praeftari  potuiflc,  invcntionc"  ta> 
men  cius  mihiacceprofcrcnda.  luscnim  Iuftimanaeu  &  ab  - 
innurocris  praftanflimis  viris  traflatu  jam  olim  fuir,  fcd  c< 
confuctudincs  ac  coflitutioncs  pontihcia?  a  multis  funt  cx- 

pUcaifrJurifprudcmixvcroRomanxtr^ 
negabo,principioobantiquiratum  pcritiam qui  fideltin- 

tcrpretcmcius  inftru&um  cflcoportet,dein'  ob  rnagniru- 
dincm-ciuSjdcmum  ob tnconditam  interpretum-  in  expli- 
caiiooccius  vaikaie.Faciaottaiacfatcor  ciciif,  quiopcra 


nOvitiottimfcriproram,Vucfcnbccij  inquam ,  Go^orredi 
&  paucorum  prxrcreos,  prudcnti  ftudiourctur.  InAiturio- 
nunicnim  ftudium  faciliuseft,  fcdcas  tantum  pro  funda- 
mcnto  cflc oportct. At  in  cognitione  Pandcclarum  paran- 
da,  Commcntarij  Vuefenbccij  rcle&i  in  (ingulis  titulis  gc- 
ncralcm  prius  notitia"  imprimcnt,  qui  percepia  tcxtus  ipfe 
mcthodo  logica  a  dcftnitionc  per  partes,  fpccics,  caufas,  Sc 
erTc£ta  pcnctrando,  lcges  feu  capita  fingulorum  rirul  rnirn 
in  ordinem  redigcndafunt.Prxdara  vcro  adintcllcclu  (in- 
gutorum  capitum  Daonyfij  Gotofrcdi  opcra  eft.Sed  prxrcr 
cum  Accurfij  quoqucgloflxrefugio  fint,*&  multorurn  lu- 
,cubrationcshujusfcculi,quorum  meminimus  pauloante. 
Opcram  dctnum  meam  hanc  ita  accipias,  non  ut  cxplicct 
.craxque  facilia  &  pcr  fc  plana,  fcd  quafi  omittat  plcraque 
jfta,tanquara  fummario  Vucfcnbccij  commentario  faiii 
cxpHcata,  ac  tra&et  tantumquxindifpurarionem  caJunc, 
hoccft  dimctlia  aut  obfcura,ea4uc  non  ex  raiione  modo  ac 
jurbpritcifundarncntis,fed  vcllxpiflimc  cxmoribus  no- 
jftrjs.  Qup  -fcilicct  juventutem  ab  initio  fubievcmus  dupli- 
caiamoleuia  aclaborc,inquam,ne,cognita fcmefthconl, 
ubi  paulo  pdft  m  forum  prodierit, quali  rcm  penitus novS 
denuo  difcere  cogarur  Sednequis  rafiftat  eVcontrario  cd- 
tendens,rcmhancinfinitxexpcrientixJingenij,lcclionis& 
Crudiuoniscffc.dkam  quod  rcs  eft,  infinirx  leclionisaut 
Jaborisrem,mcnonncgarc.Profecimuscnim  in  utrilquc, 
partim  ab  ufu,  partim  a  lc&ionc ,  in  cognitionc  Coniuc- 
rudinum  Gcrmanix  cx  Minfingero,  Gailio,  Hartmanno, 
(quos  quidem  ego  dccilionum  authorcsomnium  omnino 
prxftantilfimosccntcoj  Vucfenbccio,Schnciduino,Vultc- 
io,Gotofrcdo,Gcorgio  Rhcmcn^conmtutionibus  ipfis ,  in 
fru#n  morum  Galltxab  Imbcrto,RxburTo,Bocrio,  Cofta- 
lio,  Molinxo  ckalijs,  in  raonbus  Belgicx  a  Paulo  Mcrula, 
^icolao  Evcrardo,  divcrfarumeiusprovinciarum  ftaiutis, 
ufudue  ipfo.  Abfit  v-to  ingenium  /actem  auteruditionem 
quicquid  cnim  mihi  hicfcriprum,  a  fummo  laborecft,  exi* 
fcua,  taatiina  facc  crudnionis  atquc  cxpcticmix  lu  ftrarunv 
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Vlpianusa  juftitia  dcrivar.t  rect£  quidem  n  eflfc- 
ctumconfichrrcs/nammftitiavelutcaufa,  feu,  ut 
<Cf«^W  Accurfius,  matcr,}us  ipfum  producic)fcd  ii  nomj-r 
^fr  nis  notacionem  quaeras,  contradicam,  juititiani 
J5*-  appcllacam  a  jure,quarl  ftationem ejufdem.  Qua- 
quam  &  fi  jus  ponas  pro  prima  juris  &arqui  noritia,mentibus  inii- 
ta,  rci  quoquc intuiru,  juftitiaro a  jure  dnctam  dicas  rect£. 

Ius  est  ars  iEQ^i  b t  b o ki,]  » Artcm Celfus  pro  gene* 
rc  ponit,fedtropicc:nequeenimca  voxprepric  huic  rci  convcnit, 
quia  aruum  praeceprauniverialiauinr  cY  perpttua,  quod  dc  unius 
civiraris  legibusdicinon  poteft.t/utV Cubul,  n«ftr*i,l»i.c*  f.per  tot* 
J5  tcnimi  uris  Romani  mutationcm  arguunt  Confucuidine  $  cidera 
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rurhCd»»*  quotidie  derogantcs :  adeoquc  ipfius  }u ris  Canonici  fanctio.t  qu» 
ptct(a»ai».  cielcenic.ecciclJacV ipla  quotiaic  locicmentum  aflumpfit,doncc 
1«    Pontihccs  inunlibus  t.ipirulis  lubLtis,  ccuumciuscoiLUscrlcce- 
^   rc Dan  y cn.lik  t.tsfnaljf  Tcnt.  c.i.  Igimj  hic  jus 'accipirur  pro 
Jcguro  lun  mi5c  univcitx  sequitaiis penua.  Anvcrd  jusaliquod 
imquurociie polIjr.ponimusinfra./w/.mrtw^iM  ly.de Legtb.Std 
&  aliasjuscithgnatid  qucdfiartoi  m  hnguiis  caulisftatuu  Quod 
j,   t  ulquccoitaclt,  ur& cum  lmquequippiam  decernir,  jusicadcre 
dicatut,/  pen  h.  t.  Hoc  tamcncuro  ncderamineaccipiendum  elr, 
niU  judicct  conua  coniuetudiocm  autlegcm:pcriacnirodecro 
tum  eiusnuliurn  clt. /. i.dtf/rr.cVconicqucntcr  jus  adminiftrare 
non  ccnfctur./c*w prolatis.}  i.De fem,&tcjud./%l.§.item cnm con~ 
1rs>inprtu  Qtufcnt.fmcapp.refc. 

*  , 

1.  Partittc  juris. 

2.  Iuj  fftblt.um  quidi 

3.  y^iurcd  bul/d  Carcli  4. 

4.  TrivAi*m  \us  quid* 

5.  s^crgrucU  nctatus. 

2*  Jjyius  STU1)1I-]Pan,«on*cex  objeao  dcfuroptacft.tPo- 
■**blicumcnim  jusdicimusquod  prscipucconfcivauoncm  fta- 

*•  tuspublici^rcIpici^u^icggmrogArio.cdiulorum  propo!irio,rei- 
fmbhc*  hiquoJibctcjus  muncrc  adraioittratio.  Witar.  iatittfcule.c. 
4.h.t. 

Dc  hoc  rero  luftinunusnorrrinarim  nonrgir,  eo  quod  r  lurima 
antic]uiorisjurispublica,urfacraUcorum,vcrul>xlcgttm  rog.uto- 
nes,tempore  lpfuis  jam  crant  abfoletaiCcrcra^Byzaniium  ira  jilata 
imperi)  lcde,  mulrum  mucari.  Invenias  ramendc  hononbus^ma^ 
gtfcrarumm  ohSci^  muncnbus  Sc  pnvilcgm  palli  m  traciitum.  hbm 
c  .    3»    hoc% i.ltb.A, 0  &  J  « •  &tu  i .trthtfqHe peflcrtoribw  fidtcts.  hd morcs i 
ver*imPwi)  Gcimanici  accommointa  clt«  *\ u-rea  Uulla.  Carok 
fjZjrr       Quarri-itcmque  recgllus  impcri|  plunbusreiroannis  ab  Ordini- 
res  8*11*  b*1*  ejufdera  confc&i.  Privatum  jus  I  dkimus  commcrciorum, 
Cmrtlim  1  a&ionura^ncgotiorum^cctcrarumque  rcrum  quar  pnccipuc  utili- 
4.  taccra  rcfptciunr  privatam.  Prcctpuc  inquam,  quod  &  jos  priva* 
turo  adcivitatemtotam  fpcaat,ur&pnblicuroad  utihtaiemfin- 
guloMitn.  Ac  taroeifiaUerurohorumgraria  alccrius  fit,  utrum- 
quctaroen  magis  pertinerad  faJutem  hnguloruu^coniequenteij 
tnodo  ttnivcrlorum. 
Emvatum  us  TRiPARTUOM  est.1  Cav* har.c  divi* 

,  T    — *  —  —  —  ■  _  -    .  -  J        —  r 
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fioccmcentcas.indicac  enitn  Vlpianus  roareriatn  jnris  privati  tri- 
pliccm,&  )us  per  Meronvmiara  ponit  pro  materia  ciuGicm.Tcme- 
jetproindcRodolphus  Agricola  confultum  cacpir,qu6d  roinus  i 
aptcjusprivatumita  divi(cnt,quia  cV  cadcm  dtvifio  juripublico 
conveniar.  Naro  Vlpianus  folummodo  caufam  cxqua  proponk, 
quam  ipfam  uec  iuri  publico  adirait,  fcd  alreram  roodo  diitnbu- 
tjonjspartcm  jus  fc.privatum,inInftiturionibus,  undc  hoccapat 
eit,prifcquitur. 

j.  Jus  naturale  &  commune  dicitut. 
2»  guomodo  Brutis  ttibuaiut. 

JUS   NATURALE  IST  QVO-D    KATUR  A  OMKIA  ANJ- 

MAiiA  docuit.JIus  gemium  t&qaod  hicdefcribirur,  utru- 
quegcneralinomincjns  naruralc,  &  alirercommune  dicitur.Na- 
tutalc  in  fpccic  pro  (umma  primaque  ratione  mcntia  Deo  infufa, 
undcid  alii  nuncupnnr  ius  rarionis.  Wefenb.in  $.jus*utemt  Inft.tit. 
i.  Nec  ad  Uem  f.icit  quod  idem  hic  brutis  communicatur,  qua?  *; 
ranoneprarditanon  func:  namque  id  haudcofitquod  lunsquc- 
•dam  notiria  iitapudilla:  fedquodeaqn*  btuta  faciunt  initin&u 
natura?,  u  nos  faci^mus  adhibita  rarjone,iute  naturae  agcre  dica- 
jnur.  fijMt.w  uot.Inftjtt.i . 

I.  Iusgentiumt\usratiociu4tionis  dictum» 
2^  Jus  frimarvum  rjr  Secundartum. 
3.  Defcufi  Dofiotum  difiinclh. 

Ju  s  c  e  n  t  i  u  M.]ld  ratiocinationis  f  Wcicnbccius  dicir,c6  quod  ^ 
permcnrium  experienriamacdifcurfum,  intcr  cmne»  fcrc  gcn- 
tcsconftirutum  fit&  oblcrvarum.Quod  ipfum  quoquc  iusnaru- 
raic  dicitur.  /.  i .  inf.locJ.  i  .inf+De  acq.rtr.dom.f.Jiugttiorum.  Inft.de 
rer.  dtv^ 

Iucjs  vcro  magifhiipfum  quoque  gentium  ius  in  Primxvum 
di vidu nt  &  Sccundarium.  i  Prima  vum  dicunt  quod  cum  ratione  u 
ipfa,  xiatu m,  Secu  ndarium  quod  ab  operatione  illi us piofecl  uro  ex 
poft  fa&o  cli.  H.irt.  &  laf.mlfi  id  anodm  Decondiil.indeb.  Zafmc. 
num. ao.Quarodivjfiuncm  ramcnniii  improbanr,c6  qu6d  ius  gen- 
r/um  ahbi  unius  n.odo  generis  dicitur  J.omncs  populi.$.fif.b.t%<Do- 
minns  BroncherJf.  Cent.  i .  controu.  c.  * . 

Mngu  tamcn  cfttmchoiis  do&rin*gratia  camnonaiperjan-  u 

A  i  dara, 


4.  P.  Susn.  ic.  comment: 

dam.Neqtie  Tetd  ad  rcmfackquod  jus  gcntiura  unum  roodo  dki- 
tur  &  communc,quia  id  fic  refpe<2u  juriscivilis,  quod  cotics  inter 
fc  dive  tfum  cft.quoticscivitasaUquafepararo  impcno  ccnccur,6c 
prorcnata  juri  gcmiumaddk.aliquid  vcldemit.i.;w  »vi/f.j»/„ 

Adl.utvim.  3.. 

j.      Solvhur  arg.oppoptum. 

2*     Vtmvi  repcQerc  quatenus  Ucitum,remifsi%>}. 

VT  niM  ATQVI  IMIURIAM  PROPUlEMUS.jf  AtCOn- 
cr  a  v  idc  t  u  r,v  iolc  ntiam  a  ve  itcrc  j  u  ris  potius  na  tu  ral  is  cffc.  c .  \m 
naturaie.dtjiintl.  i.cum  idcrabrutis  quoque  animantibusfit  pcr- 
miflum./.  1  ,§.cumarietes.Si  ejuadr.paap.fec.dtc.Sed  diAingui  opor- 
tec,  intec  propulfationcm  viulcncam  quse  (ihe  animo  in)uriandi 
fit.  de  qua  tn  d.$%cumarictes.8c  cum  beftiisctiamcommuniseft.qua; 
injuriandianimumnon  liabcnc&avtrfioncminjurixfouius  cau- 
fa  folum  propofitum cft  injuriandi;  /.$.$  i.de injur.) coque homi- 
nibus  folis  concena,cum  muderaroincincuJpara-  rutcla?.Quatenus 
+  vcr6  (c,viramque&  bonatuericuiquc  conceilumfit,  quodDo- 
crorcs  plcriquc  hic  tracranr,  infra  cxplicamus  fuo  Xoco.vidtqua. 
fonimus  infra  in  l.fed  etft.  $.  Ad  L.  o/tq. 

AdJ.ExJioc  jurc.  5>- 

/.  Servitutes,  bc&a,  &c.  quare.  yurisgentium  Jtnt,  (um: 
)uri.naturali  repugnent. 

2,     Emptio  Venditio,  an  juris  gentium.- 

EX  jure  ♦gentinm  diftinctiones  dominioruro.bclla  itemcV  icrvi* 
tutcs  funt.  sex.hic.efr  l.prox.fitp.  Sed  hoc  ab  initio  non  ita  fuir, 
cumbe]Ia&  fcrvit.  juri  quodammudo  naturaii  primo  oourraria 
finc.  lfta  ipfatamen  taliafuni.nt  jufto  Dci  judicio.rocrucrit  ca  pra. 
vitasnoftrs  natur*.  Sed  quae/itum  *  eft  an  farisappofitc4  hocloco 
EmprioVcndino  juri  genriumtribuatur.i  ?af.num.ii.&  xi.kic 
Caslr.  num.i$.Bal.in  rub.C.de  Contr.  Emp:  Dublum  mover,  quod 
jusgentiuro  cum  ipfogcnere  humano  prodittim  refertur.  l.j.Dt 
actj.rer.dom.  nnmmus  verd primaaMite  nuJIus  fuit.  Tlin.l.  3*,.c\* 
Eutrops  lib.x.  fcd  jui  gcntium  ibidem  pro  nacurali  fcu  gcnrium 
gurtucYO  accipitur,  iupiopofitovcrcnde  jmc  ratiocinatioms  fcu 

gtniuim 


Digitized  kjy  Google 


IN  PANDECT.  IIB.  C  $ 

ermum  fecundailo.  Vtrurnqoeenim  promifcu*  reod6 gentiuni 
IS,  modonaturalc  jurisauthoies  vocant./.  i.  locdti.f.fmiulorum. 
nfr.de  rcr.div.  Quoties  vero  eadcm  diftinguunrur,  jus  gcntium 
icitar/non  quod  cum  genere  huraano  proditum  cft:  lcdquo 
cntcs human* communi  quadamobfervatione  utuntur.  Li.§. 
n.b.t.f.ju*  autcvrtlnsl.ttt.2.  rBart.inLi\DcCoutr»cmf.  Connan.l.  x, 
ommcnt.  c.  $• 

t 

Adl.luscivilc.ov 

v.J*sCiviUquid: 

2 .  Turcd  Cpdicc  JuBiniandP  utunlur. 

3.  SingularU  fgntfcati*  \uris  civitis. 

4.  Cenciitath  argum.  cppopti. 

♦ 

Vs  civile  f  feu  propriumcftquod  quifquc  fibi  popnlus.per  cmi-  r„ 
ncntiani.auod  popuius  Romanus  addendo  veldetrahendo  juri 
ommuni  fiDi  fancivit.**  bic.  prxftantiaque  fui  ctiamnum  potiori 
rbi  Chriftiano  pro  fancriilima  Jegccft.TametfifTurcarquoque  *i 

lo<Mct  luftinianzro  Grarco  urantur.  loan.LcucUu.iupraf.Mntiq* 
aratit.qux,  c  Cjr*co  tn  uttirum  z/*rf  if.Quandoquc  tamen  t  id  folum 
js  civilc  vocamus quod  cx  intcrprctationc prudcntium  venit.  l.i. 
.hts lcgdus.  s.T>c  ong.jur.  M.ignaenim  horuminjurc  condcndo 
uthontas  crat,  adedetiam  ut  lpfi  ob  hoc  juris|.iuthorcs  fingula- 
im  fint  nuncupati:  Quarationc  &  Iuftinianus  m  7^oveB.i2.c.4}. 
ii:  Quint«si4-UHus.$c*volahoc  pra*fanciverat,Scd  &  intcrdura 
>mivcslu«sRomani.riartCAcg^is.^ia;r.Qrupi  oppofitas,  hoc  no- 
ninediciraus.*fi»£/.i.Qaod  ^^n^fine  rj^ius  kgis  dicjtur.V-  4» 
lumquodquc  jus  civile fcrcdetrancregentium  juri,ei  fortc obfta- 
e  videatur  quod.dicimus,jus  naturalc  immuiabilcelle.  ^.jusnatu- 
ale.Jnft.eod. icdibimutarc  fignificat  pcnitus  tollcrc.  Quanquaro 
i  quoquc  dc  fumroo  natura-  jurc  accipi  queat ,  vcibi  gratia,picta- 
c&  jultitia ctgaDcuro  &  prcximumjquaenullojutc tolli qucunr. 

Ad  l|  Nam  &  ipfum.8..  . 

i;  TttsHen$rnrtum*t>ivAV9X  )misciviliu- 
2:  tJU*)efl*strdtcris.- 

rVs  rhonorariumeft  viva  vox,  id  eft,  rera  e¥  ingenua  i  um  s  tli 
*-c  iiv  iii  s  imcrpictatio.  m  bic .  Necad rem  facit  qucu1  inpraxe- 

A  $}  dcutii 
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denti  lege  dictumeft.iushonotariam  quoqueiiKroductumeuV 
corrigendi  intcrdam  iaris  civiliscauCa:  nam  corrieere  ibinonfi- 
gnificat  abrogarc.fcdquodlegibus  forte*  indiftinctc  cautjimera*, 
difti  nguere,  &  contracarundcm  rigorem  graviori  dc  caufa  quic- 
quam  atferere.  Quia  vcc*  tpotcfUscamaximterat.cadcrri  ma- 
iestas  lMPBAiiPHiCTORii  dicta  eft.  v.  lib.i  .Subtil.  neftra- 
rum.  c.z.  Quantum  vcr6  licucrit  Prattoti  in  intcrprciando  auclc- 
nicndo iurc,  plenius alibi  tractamus.  lib4  f  %S#fci/s./< 

* 

Adhomncspopuli.^. 

r.  ^atnmnvhfdfmm  aut  frimeft  )m  ccndau 
2.  De  potcffate  \uris  ctnde/idi,  mut  ccmfetit  pofulc  aut  mu- 


nicific  altcrtfub)tfto. 

3 .  Comili.it ur  ejr  exflicatur  I  Jnticchenfum. Dc rehautb. 
)ud.fcfi 

4.  Exfficatic  eiusrei  fautb  lattor. 

5.  CVores  bodierniin (lattttis  condendis. 

6.  Vrincifcs  imftrij  jupremamfert  cxcrcent  in  pre  00* 
dendo  fotejlatem. 

7.  Statuta  ^uomodc  interpretanda. 

QVivispopulus^rccte  fibi  ius  pcculiarecondit  vel  civi!c/f.v. 
hic Quod dc rcpublica & principe co quiaUeri  iio_nparct,c*- 
pedituttl  clhvcrbi  gratii  dc  RcgeGalliac^ 

Qaod  \  fine  controverfia  in 
:mquc  Vcnctiis, 
,  mcrit6  dubites* 

Hehc/tt.   co  Jaoj  jegCS  Condcrc  ibli  Principi  fummo  concedum  fit.  Lttlt-  C. 

delnih.  Ccteti  l  crgo  magiftrarus  &  municipioruro  ordincs  non 
nifi  decrera  condunr .  gt,  Btrt.  &  alij  inl.  J.  inf.  cjttod  attif^m.  %n  al. 
/,rf.qu*ramcn&Iegesrounicipalcsdicuntur./M/r.^^cr.  abor<L 
fic.l.i  §.Vivusdcfep.viol.Hod\c  ver6  coromum  loqucndi  ufu 
Swri  nominantur(tatuta.5.iri  &alifhic.Scd  ha»c  ohm,  fi  ambitiola  cf- 
yx  Mori.  fent,  ncc  c  rc  po;  uli,  reicindebantur./.  ambttmfa.  De  decr.Ad  Ord* 
imntofts.  fac  nulhufque  adro  momcnticrant  ri  aiverlarcntur  |uti  commu- 
Itf  /  dePrccr.io.in  fine  inf.  Ad  L.Rlyod.  dejtc  l.  i  .§.  Divrts  defpuU 
*«/.N.cmi»atl.  An rbchenua* *Qf  reb.aurh,|ud.poir,Vbi  Au- 
*    liochcnfes  ptivilegium  hypothcc*  dicuaiuthabcrc  Lgefua :  quia 


M*rcs  Gd*  Siilia  ht.  fittM.hiclmbcrt.M.4,  fnjl.for.  cuh.  Itei 
U&k$tAt  RcI"io  9i  Hclvetia.utcsoobfervavi.  Dcreliquis  mcnt6  dubires, 
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M  kx  fiunon  eft  qux  ab  A  ntiochcnilbus  condira,  fed  mofc  ptM. 
cgM  ipfisa  Pnucipeconccfla gj, * C^r.f «  /.*  .C . ^ jnrc reip.Phni 
quoddicimu<.flarotumcoo(M  Iegtmnonadmitri,cum  morfe-  * 

aminc  acccptum ca  dc  lcge  fc.prohibcnrc aut  jubcnrc. ln ij$  cnim 
iu*  perroittuntur  firophuus,  ita  ftatucndum  eft:  quiafinpulis 
luibulqucciyibuslibcrum  efl  fr ni  ilJis.vcl  non  /rui.ccnvcnncr.e 
juoqucautdccrero  otdmum  rouricipalrom  dccctnideijs  tecTS 
ittt.dcDecr.at  Ord.fac.  Scd  monbust  Gcrmani»,  Ifaliar,  &  Bel-  »• 
Jic^.rcccpturoclt.uiciviratcsimpciiojrrmcdiatc  fubicclar,  quas0*^"** 
ibcrasdicjmus.ilarutactiamcomrajusccnimunc  ccndant.VndcfTrTr 
•ft.quod,  Iicct  cl,m  Conimmio,  c  Piincipali  rollencrc  Siarura  e. £1 M£ 
um  pnora  abrogari  folcnt,        <- ^vurde  SrpnL  vmi.  Id  ramcn  *lZZ 
iodicnoniralit,pr*terquam  fi  nomiuariro  caorurofit,utStatuta 
.pguJariietiara  pcr  cam  perimamur*         conft.mC.TanormJn  c. 
"*04K.onj.  Confcimatio  aurcm  Statutotumin  GciinaniaaPrm-^/S»//** 
jpc  quoncs  is  r.ovus  cbg.tur,  fekt  fc,i.  Zafhtc.  />t  "t  vcio  Piin-Cerm*,m 
ipcs  imperi)  nc  quidcm  confiimaticnemrctunt. nam ut  inplc-i'^^ 
«iquc  rcbus,  ira  in  mrc  quoquc  ccrdcndo  potenatero  abfoIutaro^T^ 
lurpant  Bart.  wUnf*mem  num.  %4-defubUud.CaiUib.i.  dcpacc 
«^iww.ii.Idqueiraanonnullis  piivilcgio  a  plerifquclonea 
m."VJ "d,^u*,ftftaM^iItgi,cn,reccp,umvird,mus.  Sub,t 
ras  veroptincipitus  civitatcs,  v,x  mvcnias,  qu*  abfquc  fupcrio- 

Un,7r!?O  COnnnrUallt  aPProba«°nc  fcquenti,  Statuta  con- 
a« .^uod  ,n  coUegiotum  quoquc  dccictis  cbtinuit,  Sc  tunus 
MAl quia dc  ftatutn  hic  lccus  fcic  comraumscit.videamuspau-  , 
a  quadamdccotum  interpietafionc.Siatura  igitur  Dodtorcsplc- 

•w.j.i^uoiftaroencum  modetan  incaccipiendum,  ut  prcpriam 
gmncationcm  ,ntcllig.imus  proprium  Ibqucnd,  u<uro,rocmcra- 

.^ua!l,tJWcUr,orfitj,1rcrpretatioexjlucconmunidefilmtnda 
iSi  dt  n°* .*8s.t*m  dthilus^.quU  nobuMt  Pan.nnm.  1 1 1 


1  •* 


Adl.Iufliria.  ro; 

  »  * 

TsTiTix  riT  tonmNJ  et  pikpitua  voiuktas, 
*c.]  »<  k  d'^  Cic  ^Qntn  Tnfc.  <JMacrob.,  Mht.c.LYo- 
ntas autcro h,c pro  habrru  veltlrano  jcc ipirur.qui  idrcau  qua.^ 
:atis  iroBcifca^fquarodifi^fiti^      Lcgici;  habitui  OFp^ikiV 

ccnfctur 
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< 

cenfetut  talis..di*ff./.£f  A.Cum  aliis  tn  horoine  conftans  8c  ftaoife 
deprch&atut  nikil.ivV.c.a.  Accipimus  tutcm  hoc  loco  iuftitiara 
non  univerfalcm,fed  quara  httuci  fpccialcm  dicunt.virtutcm  tti- 
buendi  cuiqae  fuum» 

Iurisprudentia.]  Quod  fupra  ml.i.eod. lus  dicrum, id 
hocloco  iurifprudentia,  Accipienda  autcm  definitio  harc  nonde 
omqi  notitia  reruro  divinaxuro  &  humaoarum,  fcd  quarenusdc 
iifdera  agicut  in  foco  &  iuxc.  Idcnimcft  pro  maceria  fubiccta. 

Adl.pcn.ct  ulr, 

*•  « 

Vide  quas  pofuimus  obitctfa^ddprmcip.LiJ;^ 

DE   ORIGINE  IVRIS, 

£T   OMNIVM  MriGISTRATYVM 
&  fucccfsionc  prudcmiunu 

TlT.  IL 

Adl.a: 

i.  Trndentumrefponfa  \usnon  ftriptnm. 
z.  K^iuthoritas  eorundem. 
3.  Creandi  Doc7.  confuetudo. 

Seculoprsfenti  Dotlorum  *authoritas  quanta* 

5,  Communis  (ententiacu)usauthoritatis% 

6,  K^in fent.  lata  contra  com.op.pt  nu/la. 

Paucula  quxdam  hic  trademus,  qux  ex  ufu  videbuntur,e6 
quodCuiacius  hoc  Caput  luculcntisannotationibus  iJiuftravir. 

* 

§.TjIs  t  egib  u  s.  &ad%.  Post  h u  Nc.47.]  Prudcntura  re- 
-t~*fponfaex  non  fcripro  detccniunr.  b  hic&%.  inctvuatc.inf. 
Sed  poftquaincotpusiuristeIarafunttiniure  fcripro  funr.  %.fcri- 
ptitm  2. Obtervandum  vcrd  eft,primis  remporibus  t  unum- 
qucnique  confultum  fiducia  ftudiocum  refpondere  foierc,  quod 
Au»uftus  maiorhauthotiratis  gratii  routavit,  itaut  abcotcmpo- 
reius  rcfpondendia  Principc  impetxarctur .m  hic.&l.  fiu>  Qde *f* 
CttT.  E*  'qaiaex  hoc  ccxtu  faculcascccandiOoctorescftcx  iij  quaj 
f  Jt       1     -  pritcipi 


Digitized  by 


1N  PANDICT.  11B.  h  *p 

?rincipi  retervantur,  ideoetiamnum  rcceptumeft  ut  in  plenfque  tmfmttmit 
Homotionibue  aurhoritas  Principis  mcmorctux.  Quod  in  fiaca-  ereamat 
aurcis  crcandis  non  ita  eft.  tJMtddcndorf.  in  lib.  dctsfcad.  Scd  ad  OeOoro^ 
e  ra.Hod  icrno  t  quoque  tctn  pore  dc  cifioncs  fupcr  ioru  m  cunarum 
iti  Camerx,  &  1'ailamcntorum  Galliar  non  exiguar  authoiitatis 
unt;uti  necGloflz  Aceurfij,  &alioium  prudenrum  pcritiorum. 
>ed  qoorurn  omnium  refponfa  non  aliter  authoriratem  juris  in 
raufisccteris  habent ,  quam  fi  legeaut  rccepta  confuetudinefir- 
nentu x.Facjl.m l. i.C.de profejf,Bal.in anthjtj)- gcnerahtcr.  C.dc fa- 
rrof  ccclc.  tSfytwfin§.rrf}>onf*.'}nfr'%  deinrcnatnr.gcnt.drciv.  Ad 
fcntentiasverdcommutics,  quod  attinet.qust  tpluribus  \  diverfis 
rolledb:  funt  hbris :  de  his  ptnc  idem  judiciumeft.  Sunt  tamcn 
:x  noncxigui  momenti  ln  caufis  jure  vel  moribus  minus  defini- 
:  i s .  7!al.  inl.i%  dc  off.cpiaft . Schradcr . in  tratl .jeud.  par. 9  pt inc.  Vnde 
^urfitum  r*eft,an  lenccntia  contracoromuucm  opinioncmjatafit  *. 
iulla,quod  Panonniianus  putavit.  *Abb,  in  c.  t.dere  jud.  &ahj 
jfios  allegat  VtnMb.i.opin.  1 2  g.  fed  hoc  ali)  improbant^i/?r«t/.<^ 
Zolog%inl.qHi%oni*.§  duofiatru.  Dcvcrb.obl.  Quos  ira conciho,ut 
ficommunis  fcnrentianitaturdiferta  |ege,aut  ratione  legispcr/pi- 
:ua,pn6r  opinio procedat.fin  minus,  proccdarpoftcri0i#4r£.  i.cnrn 
vrolatis.  T)c fent.  efr  rejttd.  An  veio  crcdatur  DocStoridc  Communx* 
□pinione  te(tanri?&  admilTum  eft,cum  prarfumptioncm  gcncrare, 
donecconftet  comtirinm. tsfnton.Afart.  Ccrat.in  traS.dcT^ccpt 
fcnt.ttt.p.  Pfjncquodde  autnoritate  Coramunis  fentcntiae  cbcx- 
mus.id  ita  accipioportet,nifi  pauciorum  fortafla  rationibus  potior 
jt.  inprsf  'Tande&,r\c  tamctfica  hmitatio  patrum  xvodifrictlius 
in  judicandocffcdtum  fortiri  (blet :  hodietamen  inbene  confiitu- 
:is  curi|s Germaniae &  Bclgica:, clcganter  admifla  eft. 

DE   LEGIBVS  SENATVS- 

QVE    CON%SVLTIS,    ET  LONGA 

Confuctudine. 

Adl.  1.&2. 

TIT.  III. 

• 

1.  Legis  defimtit, 

*♦  t^n  femm  fmtep  leicmxeneUt. 

B  Definirk> 
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'--'puh  Roraani,  peculiaiis  huic  rcipubliae  crir.  Vox  ramcn  hxc 
in  fpecie  acccpra,differt  aPlcbifciro,  utalibi  1  at  i  vi  s  * videtex& i»> 
terprctes tn  Li.f*pttit.  prox.& adtit.lnft.  dei*rcnat.ge*t. &ctv. 
Mt$fft*lu*  tffr*  *4nt°»***W't  M.dt  lcgtb.fng.  torsler.in  btfi.lnru.  Quod 
tum  ter»m  autem  iiartclus  quarnt^an  fcmina  Pnnccps  lcgem  condat,  mcpte 
p,*iu*tmm*.  proponitur  ir.  Rcjub.  Roroana,  ubi  fcmina  piincipatum  nonge- 
dtwtfu      iir;  iucpriusmcctcrisubiidintcrdurofafiuro.Namf  quin  Serru- 
»•     lamisnffiriorum  rcgina,  tlifabeta  Angliar,  IacobaHollandi*co- 
mes,pro  Moic  fnaium  iciumpuhlicaium  lcgcs  cdndidciintcui 
dubium  fu. 

MX.U 

X%  Eceprum  cft  lcges  de  plurimum  comingentibuscenftitai.f/*r 
X\.  hic.  Et  quidem oportct  dc  fpccicbus  tsepc  cvc nicntibus confti- 
cu)  dc  cctetis(ait  juris  author)  non  oportct,id  vetd  eft,non  eiTc  ne- 
cctfarium.*f  hic.&l.\.x.\*&  +.wf.l.ifif*rshtr.pet.  itarut  tamcn: 
de  rarocontti>gcntibuspotcft.*f  wl.  i.ftptrsbArfti.lj.  §.  tnfttlm* 
Dt  mxa  jn.dom.Lf  mdjor.  C.  de  legtt.har*  ♦ 

Adl.7. 
Vide  Siibtilit.  aofttas,  Ub^.  e*j. 

Adl.jura.S* 

Tra  generatim  conftitui  folent.ff*.  bU.  qu«  ver6  fpeciatim  de 
^pctfonannaaut  paucioribuscaventur.piivilcgiafuor.  vidcwf*. 
adttt.de  Cottft.prmc.  * 

Adl.nonambiguur.* 

1.  Senatus  )usfutt.  « 

2.  Ccnci\utm  Ltdt.C.eei* 

• 

CEnams  tjusfacercpoteft.fM:.  bic  Hujusexcmplafunt  Senatuf- 
Oconfulta  omnia.  Nec  t  mutat  quod  alibi  rcfenur.  ioh  Prmcipr 
condcndi  |uris  potcftatcm cllc.  /.  nlt.fr dc Leg.  quia id  dc folis lcgi- 
busrehrumeft,  quaspopulus  dcroum  condere  folci.Conlulcndi 
enim  Senatus  roorcm  velroaximc  Principcs  obfctvavcre,cum  & 
poft  leecrn  Regiam  iuris  condendi  poicftas  Senatui  refervataper- 
pecaO  lij.h*mantm<*,&  d.lj*kverknibtlb*cltvd«ctante  veterts 
r  tnrts- 


I 


X 
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jUrit  eonditeribm.  freod.  Et verd  fi  fervara  accuratc"  d.I. t.  efet  nullt 
univerfalis  Icx  a  Principe  data  valeret  fine  approbatione  Seninif, 
Quod  Cc  a  Probo  couaitutum  Vopifcus  pcrhibet, 

Ad  1.  non  poflunt.  12.I.13-14  &  1$. 

j .  /0  espbus  ncn  dcjinitis  cjued rcmedium  adhibendum. 

2 .  Gencralis  /ex  quomodo  in  confequemiam  produccnek, 

3.  An  fpccid/is  icxad  conftmilcs  tafuspofitt  producK 

NOn  omnes x  fpecies  lcgibus  queunrcomprchendi,  proindeex 
icnrcntin  carum  proccdi  potcftad  fimilia.ldvciofitcumca- 
dem  ratio  CubcdjeA.hic.  Atque  id  dc  gcncrali  lcgc  dubium  noncft, 
t  prout  xi  i.rab.Jcginroa  agnatorura  rutc)a,produ&acftadcute- 
lam  patronorum,parcmunj,fiduciarum.Sii^ci4lisf  )cx  fit,  hoc 
cftdeunaaliqua  ncifanavel  re  comra  rarioncra  juriscomruums 
confticura,in  conlequenriam  traheuda  non  eft.  l.^uodvero.tnf.b.t. 
nam  cum  ratiocjus  fingularis  fic,aUjs  communicarctur  parum xe- 
4kc.  l.jm fngularc  inf.  b.  t. 

Adhin  ambigua.19. 

!« Inamhipuo  quomcioleges  acctfiendd. 
2.  Conciliatur  i.placuwC .dc)udtc.cum\.  frejpexie.J%ui 
mamtm .  lib.  ncnfi. 

INambigua  legis  fcntentia  f  eacligendaeft  quse  vitiocarer.A/c.Td 
autcnicft,  quxdeiumpta  ex  lcgc  tota.non partc  aut  verbisali- 
quibus,/.iwcxi/j7f.M-*"/^-  veroiiroilior  apparer.  /.11  r  .de^g.jur. 
hoc  eft,quar  arquior  &  bcnigniot.  l.bentgntor. inj.b.tdfemper  iu  du- 
btu.  De rtgjur.  Non  tamen  x quum  cft ,  nimiam  lcnuatcrn  fccxati 
aut  fcvctitatem,  frd  niedium  utriufque  fequi.  l.perfpiciendum.  11. 
Depcen.  Si  vero  pjrfpicua  Jegis  mensfie,  cam  tamcu  judex  in  pro- 
poitto durierem  putct,  lenietillam  Princcpsfolus.  /.  i.C.eod.  quod 
dc  ea  mitigandi  jutis  potcftate  acccpturocft ,  qua olim  practor  m 
juris  interpretationefuit  ttfus.ludicividelicet  fatiscft,  umetfi  Jcx 
dara  fir,eam  ita  ciTe  confcriptam,  duta  igitur  tamctii  fit,non  tamen 
mi<\u*cftJ.proftextt.Q*umanumtJfJtb.nonfUnt.  Ncc  murat  +  l.pla- 
cuit.C.de  judic.  ubi  m  oronibustequitatisratiorefcrtur  habenda. 
quia  id  roties  ita  cft,  quoties  mens  legts  obfcura  eft.  convemt  7^oy% 
1 S  .c.  t .  bfin,ex  ju*  tamcn  paule  cerrupt  tus  tranfcrtpt*  efl.  Auth.bodte. 
Cdeiud.     ■  »  -  i 

2  2  Ad 


lz  V.  BUSII  IC.  COMMINT. 

r  — 

•  X  • 

Ad  U  nuUa.2/. 

1«  i^drptmtntum  legis. 
3.  Ewfdem  interfretuti*. 

QVae  t  in  favorcm  alicujus  introducuntur,non  funrdurioriin- 
rerprctaiione  dctorquenda  inoaiumautlcvcntattm.  tex.btc* 
ffri.tV.C.dcfideiHflr.OdiAenim  reftringi.favorcs  aroplian  con- 
venit.  c .  odta.  de reg.iur.in    Vndc  cft  quod filius  ex  rc  ccrta  infti- 
tuihserespotcft.non  etiam  cxharredari./.  cmm  qmd.im.Dc  hb.  & 
a,  fefth.har.wft,  Notandum  tamen  i  eft,  quodModeftinusait.intcr- 
preratione  dunorc.  lndeenim  oritur  hanc  dcmum  proccdcie  irt 
*    dubio.  Altud  proindeeft,  (i  quid  in  odium  rerorqueatur  |uie  di- 
ferto. ut  tn  ffecte. /. 44. m  fne. De  excuf.  tux.  &  mU  n.fc.d*  lu- 
eU.l.i.  Quod  quify.  mr.  inL  2 .  $,  excrcitium.  Dc his  qut  not.tnfam>. 
aut  pa&o  convento.  /./ vtna.6.  Dcp<r.  &  ccmm.  retvind. 

Adl.rioncA  novum.  26. 1. 27. & 2*. 

1.  Priores  bget  trabiai fofleriores. 

2.  fofleriores  fertinem  adpriores. 

3.  £}uid  denegotiis  frdieritis*- 

4.  ejfetlus  foB  Uffos  *  fromnlgdtiont  menfes  H- 

tiOi  . 

5.  Iuris  Canonici  divcrfitas. 

6.  luris  Gaffici  diverjltas. 
7*  ^ttomodo  ea  accificnda.. 

u    T>  Eceptum  efttpriores  leges  ttahi  ad  poftcriores.  ut  hic.  poftc 
a.    XVriorcst  quoquc  fcrcadpriorcspertiDenttnifiijfdcmcoinrari* 
.    fint./.i8,6.r»  Ad  ncgotia  t  verd  praucritaan  Itx  ncva  pcrtineat  vi- 
dcamus ,  magifque  dicimus  id  non  aliter  ita ciTe,  quam  fi  nomina- 
tim  unadcpranentis  fitcautum.  I  legis.7-C.t0d. utifit  mjuicno- 
ftrononrato.  lun.§fn.  C.  de  coMr*ct>tud  &  Lutt.C-  dcTact.fign. 
$ed  fclcx  novaad  ncgctia  piaieiita  periHer>ficcnfiirnanda:  pno- 
«s  legiscauUfitlata^d  ncgotiawquan.peuinm  qtaFr.ofUcgenv 
pnus datam  lunt  gcfta.narc  h*c  qucc^ue  vclcontta  vclfcciyjCBW 
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legei  funr  pro  re  nata.  U$  C.  de  legib.  Bart  iu l.cmnet  fcfuH.fnp.  de 
}$*&.&  Jnre.  Hal.  in d.lq.Ceod.  Immola in  c.fin.  ex.  de  confl.  Quod 
\  dc  t  negotijs  prxtctitis  una  rcn  fitcautum,  lcx  nova  poft  duo*  4* 
primum  menfcsa  publicatiouc  fortiiureffcdtum,  Novcl!,6f>&in 
ta  Cniac.  Quidetgo  fieaprios  cuiquam  innotucrir,dicam  mhi- 
iominus  negoiium  alitcrgcftum,n)anere  rarum.nam  ctfiNovclla; 
•ius  rario  cll  prxlumpra  civiuro  ignorantia.-fan&io  tamen  gcncra- 
liscft,  lcgcmderaum  valcrepoft  publicationcm  elapfo  menlc  fc- 
:undo.  Conftitutiones  raroen  Pontifici»  t  ftatim  a  teropore  pro-  f, 
mulgationis  obligant.  Quod&in  t  Galliafcrvatur.  Quanquaro  ** 
t  Felinus  &  Imbertus  id  omne  arbitrarium  putant.  Imbert.  lib.  l«  7, 
Fnffor.c. }  ,verf.  %v4cccpimns  tamen.  Quod  tutius  cft,  modd  poft  c- 
lapfumtcmpus  lcgitimuro  lcx  nova  crfc&urofortiaturiooronem- 
rvcnturu.. 

Adl.Princrps.^i»- 

r.  frincefslegihusfslutus. 

2.  guomedo  id  acctfiendumfi. 

3<  x^n  Princefsebltgeturimra^ihus* 

4.  Privilegia  K^fuguffd. 

5.  UrisCalliddiverftas, 

4\  ^Anfcmina  Primefs  leges  findat.. 

* 

PRinceps  f  iiGiBUs  soiQTUs  ist. ]  Id  de  Icge  Papia  r,. 
^accipit  Cojaciusadquara  hiclocus  a  jurisauthorcpofituseft,  £ 
lib.i  i.o^.jo.non  quidem  abfurdc.  Atveroqoia  idcapur  (ubtito- 
lode  legibus  gencralia  Ttiboniano  tonftituirur,  fpccialem  cjus 
intcrprctationemhocloconon  cogemus.  Maximecumahbiquo- 
quc  relatumfitidem.         Inft,  Qnib.ma.teft.mf.  Planc*  taroctfi 
Princeps  fupra  lcgcs  fir,ed  quod  ipfc  cfidcndx  Jcgis  potcftarcm  ha- 
ber,  fubmillum  tamcn  ic  ]eg\bu$pTof)ict\ji.l.dtirj4vox%C.eod.l.cx 
mtperfecto.  Delet.  $ .  /.  3.  C.dt  leftam.  d,  §.fin.  fr,sl.cjuib.m.ttsl.wf. 
luris  quidcm  dlennibus  alligatus  non  eftjcum  piafcntia  ipfius 
fupplcaromnemjurisfolcnnitarem./. omninm.ta.D.dcTtft.(%  «d- 
epttoi  |Jl  De  adop,  /,  qui  in  provincia.  yy,  De  rit.  nnp.  Sed  quoties 
ipfi  Ptincipi  quid  confeitur^cxinipcifcaadifpofitjone  mhilpaf- 

Bj;  Arai 
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!•    A11  f-ver&ctiiTSexcdnrentfan-obligecur&concraftibuj.qutir 
ti  potcft.refttufque  diciraas  t*mohU$itic.t.d*mdtfgu.Mri*iiM 
prjb.B*!.iit  l.i.de  confi.princ.  Vnde cft  quoi  Principcs ipfi decrcve1- 
rccontra&us  fuos  etiarnft  ptzrer  jusctvilc  GnMubfitrcre  inftar  lc- 
gts.  t.pen.C.de  don.facl.Cafar.  7>e  <P*bl.&  Pebl.  'DDJn  d.l.  digna. 
t/wr.Quad  aurcra  alij  perhibcnt  Principem  quidem  naruralirerob» 
ligariex  cbnfcnfu.  arg.c.i.dcTac-  nontamen  ctvititcr.C««0mtf« 
im  d. c. i.dcprob.id  ita  roodcrandum  cft  ,nc  interpretati onc  ift tu fmo- 
difrausfiacjurinarufje.Dcniquc  frausfict,(tnonobligari,  prmci- 
Gt»(*  tmdt  P3m^rmitcr  dicamus.t  VnJe  eftquod  moribus  noftris  Principura 
V  qurftorcs&ptocurarores  ufoiquc  non  minus  quara  quofvis  civc* 
in  jus  vocari  videmus. 

AUGUSTA   AUTEM   LlCET    LEGIBQS    SOLUTA  NOm 
EST,  PMNClPEJ    TAMEH   tAPEM  Ul!  PRlTUECIA 

tribuunt  ipsi  «  abint.]  At  obftac  huic  rci,  quod 

lcgjtjjm  Principi,  fi  is  ante  dicm  deccffcrit,  nihilomiHus  dcberut 
fucceflbri.  l.quodPrincipi.  $6.  De  ieg.2.  quodin  rcli&o  Augufte 
non  iracft./.j7.  cod.  tllotit.  Scd  his  calibusdivcrfa  ucriufqnc  rario 
Gglfa      eft.nara  quod  Principi  relictom  cft,majeft*ri  pocius  quam  pcrfona; 

rcliitum  ccnfcrur;  quod  vetd  Auguftx  legatur,  pct fonajccft.  Sed 
*  in  +  Gallia hoc cafu  idcm in Reeina  fcrvacur  quod  in  Rcgt.CoftaL, 
4,    btc.An  f  ver6  femina  Pnnccps  iegcra  condat,quod  Barcolus  qu*- 
fivir,  fupri  ponimus.  ad  l. 1. 

AdLdc  quibus.32. 

I.  ConftetuiO  cfiiomoio  fuccedst  juri  firi} 
£>uiddifferdt  dlege. 

3.  Ejufdem  reauifitd.  . 

4.  Solvuntur  offofttd. 

ofortcdt. 

6.  ^uytnio  confmetudo  obtinedt  vcl  minus  non  iecenniofci 
drbitrio  judicis  Jjniendum. 

7.  ^Mores  SdxonU  in  confuctudine  mtroduccuda. 
4%  Confuetudo  fr*ufufdtrisfdm% 

9*  fro  Prdfcriftione. 
10»  ^uomoio  teRibus  frobetml 
//.  MortsGdllidin  bdcrt* 

Xj.Otim 
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n.  Cenfuetudonoterra  non  eget  frobatione. 

13.  isineredatur  Detferideeenjuet*dinete#dntr. 

14.  u4Harumgentium\niAd  diffoptiomm\nris  Fent* re~ 
Utum. 

T^vEficientef  jure  fcripco  confnetnde  fucccdir.Sidecanon  con 
«a-Jftcr.fucceditid quodproiimum &  cotifequcns cicft.  hic.&gL 
%.C.qu*fiU»g.  confi  Eo  vcrd  ccficicntc,  obriner  jus  quo  urbs  Ro- 
xnauritur(£it &U.Sc<fl.  Conluetudot  vtrojus  non  fcriptumdici» 
turjidquc  addirTcrentiam  lcgts  quarplcrumque  fcriproconcipifo- 
icc  Vnde  qua*fitt;m  cft,  an  adefleiitiam  lcgisrequiratur fcripiura, 
Quainreadrniflieft  Schraderi  diftn  &io,  qui  aitjuxta  rcccptam 
P  ocrorum  fcntentiam ,  intcr  jus  fcriptum  &  non  fcriptum  non  cf- 
tcnciale,  fed  cauturo  accidcntalc  dilc  iirr.cn  cfle,  quod  alterum  pio 
cura  Ktcrarum  ccnceptum  fir,  altertfm  moribus  aut  ufu.  Sckrader. 
tr.fcud.p  p.vrwc.  &p.i .fiQ. 3 . tium.  11  s  & fif.  For m a enim  u 1 1  iu f- 
quc rarioclt,  uti  caufa urriufque  efticicns,  populi confenfus, ptr 
vulg»  Denique  rcquiiira  confuctudinis  funt.t Taciius  populito* 
tius  vel  majoris  pattis  ccnfenfus,  htc&l.fif.  iutic.  l.quodmatcrt\o. 
jidmunicip.  Continuata  aduum  fimiliuro  frcqucntia,  /.  namim- 
perator.  j&. inf.  cod.  Itemoue  dcin*ratio,  Wr  qua  agmuan  verf.ult. 
hums  /.Quod  vci6  aJij  pernibent  actus  binor(umccrc.£/.*Rir/<7*/! 
htc.  id  ncclcgibus  ncc  rationiconvcnit.eoque  necmoribus  rcce- 
ptum.  Nequcenim  cxcmplis.fcd  regulis  judicandnmcft./, 
13.  C.dcSent. &&tcrhc.coc[uc  neccilecft  ut  idem  contigerit  farpe 
&  frequenter./.t.C.^*/;  lon.confl. Dc  rrJli^.Ficqucncer 
aucemnonfirquodfit  bisaurccr.  iVec  ad  trcin  facirl.  3«  C#de  c- 
piic,aud.quiaibinonagirur  de  invetcrata  confoctudine  provin- 
ziz  velciviratis^dcqna  raodo  dilTertio  eft :  icdpcr  hyperbolende 
moribus  hominis  unius,An  t  veroactus  raoddjudicialeseiTcopor-  U 
rcar,non  vidcrur.  Quod  in  nisnon  ram  judicindiautboritas.quam 
tacirapopuliconventio.diururnis  mortbus  rcccpu,  conhderari  fb-- 
lcr./.j.mf.  &l.fid& ea.cod.  Nccmutar  Uarinf,  h,r#quiaca  potius 
contranum  innuir,nimirum  vidcndum  incoufuctudinc,anne  qua- 
doqucea  coniradicto  judiciofitfirmara.nam  Sc  irdccolJigaseanr 
line  judicato  fubfiftcrc,fed  aathoritatc  lcnteutia*  nihilominns  non 
lcviter  mamti.Gail.i.  ob.31.  nnm.  fLallcg.Bart.  bic.num.i} .  laf.  a%± 
Rxvcra  eniro  fcntentb  declarac  porius  confuctudincm  quar  eft, 
quamfaciatcamquaenoneft.Plane  fquod  inrcrprctes  dmturnirari-  ** 
ccnfuctudinisdccenniura  itibuunf  gl.&T^^D.bic.  id  pciinde  nec 
juris  authoritate  probatum  cft.Ture  quidern  huic  rciflauta  aunoru* 
plutiroorumobfcrvatiocft,</././<</  caqua.  h.t.  antiqua  cV  recaj  ap- 

probav 
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pf obitio ./  3 .  C .  de  leng. «»/,  Vfas  longzvas* d. tit.  invetcratui  pc> 
pultconfcnfus.  A/V.confucrudo  (emncr  obfervaca.  l.fmcharcde.  §. 
fcn.  Dc  adm.  tut.Qu ibus  verbis  omnibus  defignatur  tcmpus  potius 
infinirum  &*dcccnnio  amphus.  Ncc  rautattit.C.  dc  longi  ternp. 
to.vel  lo.ann.prarf quolongum  tcmpusdiciturdcccnnium:  quia 
idicaeft  in  prarlcriprione  ceiro  tcmporc  dcfinira.  Redtius  proindc 
ccccri  qaitotumhoc  anconfuecudo  invaluerirvcl  minus.prudcn- 
ti  judicis  arbitrio  rclinquunt.^^o-i» fum.C.quafit  lon.conf%  Duar. 
c.\  i  .in  h.t.circafin.  CttidC.  i  oob.\ .Hdl.in  /.  j ,  CM  EpifcautdSPetr» 
Salaf.m  tr.dcufu  &  confuctc.l  .num.  x  .ubiatt  Bart.huicfcntenttd  co- 
fcnttre.Dominus  Bronchorjt.Cent.  i  .Enant.c.S.  Moribus  quidem  Sa- 
v.    xonix,t  ucminimu  rcquiriturlapfusji.annorumcV  G.fcptimana- 
SMM09tatmi  tum./«i  Trovin.  Sax.  libti . art.if.  Sed  alias  id  plerumquc  arbitra- 
mctale  yjm,,  eft.Dcniquc  t  illud  prartercundum  non  clt  quod  patrisfami- 
**    liasctiamqu«damconfuetudo,ideft,agendi  loquendi  ufus  dica- 
Xwt.not.inl.j.Cdecp  4*<i,<^ieniadmodum  iVapud  juris  magiftros, 
9*    confuetudo* proprarjcriptione  ufurparurnon  rard#  At  hoccum 
fit,minus  proprta  iignificatione  utimur.T^i/rw.m  aHcg.confuet.Pct* 
SaUf.intrdc.de  yf&Conf.c.  S.num.i.  »a       4.  Conluctudo  verd 
quiata&icft,prcAaHdav<nir.4r£.^ 
■0.    treftibus.qui  unacaufam  fcientixperhibcnt.  Cjail.i.obf.  ji  «w.ij. 


1  tbt 4&g.Tutlus  tamcncft intctrogationes  rcftimomj  ejus gra- 
tiapcr  tnbus,  carias  autcenturias  dcduci.  Cuiac.xo.  ob.i.  Ethoc 
»•    olim  int  Galliaufiratum  fuir,  ac  polica  Conftiruticnibus  Rccijs 
MtwGal-  mutarum;cautumquccft,  urdcirtdcmores  regicmiscujufque,for- 
•         midandifuraptuscaufi,cxciperentur(cripto.  Si  igirur  poftcacon- 
fuctudoiiwaleatnova,confulturacfteicu;us  intcrcft  utprivilcgio 
impetret,qu6confuetadinem  ordiuarijs  remedijs  fibi  licearpr»- 
j»,    bxxc.fmbert.T^HpeU.  lib.t.fnft.for.  c.43.  infin.  Confuctudot  tamen 
SOtoria probatione  non  cgct.GatLJ. lo.n. 17. cum  innum.tbialleg.  Ba 
enim,  uti  jus  quodcunquc  judiciex  orBciefupplcnda  cft.  l.un.C%ut 
>i.    ejuadef.pdf  adu.iud.fuppl.  Scddc  Bartolus  t- perhibec  credcndum 
eximioDodtotidc  cofuetudinc  ickiti.Bart.hic.  n.^in  pnn.Quod 
raraen  lafon  vix  probar  Jdfbic.num.S$.  t^Cenocb.conf.407.  n.  zt. 
Teraperanda  proinde  utnufque  (entcncia  elt,  ut  quidem  przfura- 
ptionera  cjufruodi  atteftatio  patiar,fed  qux  concraria  prcbatione 
queat  rcfclli. 

14.        Ad id  vcrof  quod confuetudinedencieme.dicirur  recurrendum 
admotescivicansRomanzfore,  hic.  t^c.i.«///r\iz.n'nguIatimno- 
UerotGals  tandum.GaIlos,tamctfi  impcrioRomino  non  parcnr,nihi!ominus 
ejutdciTjjutc  utUdcmqucicaeft  in  Hifpania.Licct  utrobiquelc- 

gcsRfi- 
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^etRegispri  ftatu  temponim  nonpauca  mutarinr.  rerindecV 
Saxonam  jurc  Poloui,  Lituani,  Lufad,  Silcfi)  utuntur,  liccr  ilJo*  r#W»« 
Mulla  latioiic  impctiocoutvif>x\\t.'Petr.R»isJnpr£fdtcif*1tfu*n.  ^rijftt 

i.  Lcgcs  pcr  defuauelinem  abr$gari, 

j.  FxplitdturJ.j.t.  qudfitbngatonfuch 

3 .  Ratt»  guartum  ccnfuct  .requifitum. 

Virs  fimai.]  Receprumcft  t  utlcgcs  perdcfucmdtncm  ab-  *• 
rogenmr.  htc  pcnjnft.trt.» .  Necmutattl  i.C.  qua?  fit  long.  *♦ 
co  .(".  ub.  re.atum  eft  ufus  longxvi  authoritatcm  tamam  non  t(!e 
utratioiiem  vi  iCitaut  legem:  quh  id  itaaccipioporrct,  quod  fola 
lon«a  ufurpatiofine  r  i.ioiu  contra  lcgem  rationemquec|Uscom- 
milu,cam  nonabrogcr.  Vtienim  1  lex  rationcconft.it,  Itaconfue-  }• 
tudoquoque  qu*  v jJcat  in  vim  legis.  c  confuetudo.dtfitnc.  t.  nam 
q-.iod  non  rationc,  fcd  crrorc  primum  dein  coniuerudine  obtentum 
cft,  uoncft  producendum  Ifl  conftqucntum./.^W *onrattone.nf. 
h.t.&c.fin.e*  rwf.Quacvcidconiuctudo  rationc  conftet  in  aibiuic* 
ju  iicis  confiftu .  not.Hoft  .in  fum.  de  confuet.  verfquta  jit  confuctudo. 
gl.inc.  i  .verb.rationabiliatdeconft.in6.  Hispoliu»  (upcrvacua  Bar- 
toli  difputatioeft.  qua  prolixius  inquint,  an  co  lcnfus  cnonein 
confu^tu.tiiicmproducar.^rMw^ .exnonfcnpto.n*m  S  Jnft.de jnft. 
fjhtfrr.quuentmexpeclitumelt.cjdfmodi  utumin  corlcqucntiam 
nnn  trahi,  cvenit  etiaravim  junscinoii  incilc.  Conlctvat  cti.im 
c.>n(uetudo  legem  qu3eeft./.*/t.C.  qtu  fit  lon.confx.tn  tftis  dtfttuc.4* 
&c  quoiicjdc  kgis  interprcrationc  quzntur,  tpfamci  ot.  uma  cjus* 
iutciprcs  CitJ.ftdeinterpretattonc.inf.ha* 

Ad  I.  cumdcconfuctudinc-j^ 

AO  probationemconfuetudinis  nugnopcrc  valent  rcs judicarar* 
tex  htc.jac.  li.C.  <ju*  fit  toug  conftet.    Non  ramcn  idcircoad 
confu^tudincmactusKc^uuuiiturjudicialcs.^jfi  fupra  ml.de  qiti*  +' 
kusa-odjtt.n*»?  c. 

Ad  I.  fidcintcrprrationc  37. 

/^Onfuerudo  oprima  Irgis  inteiprescrt.if*.  hic.  Quoddcinter- 

pret.it lonetaciraac  ipic  ndum.cum  n  tcrpictatio  juris  omninfc  - 
dubij  f >li pri.  cipt  «it  rcfcrvara.Ai.t.ft^.Vidcumcnquxponiinuii 
(u%u>tnltn<)n*mi>iiitMut9a* 

C  AdU 
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Ad  1 .  Nam  impcr  ator .  3  »•  • 

■ 

RVtmm  perpetuo  fimilircr  judicat arum  authoritti.vim Ups oki 
riner.rfx.Aic.Nec  mutatl.ncmo.  n-C.dc  fenr.oro.mci. qni* 
ibi  folumrooiocaverui  noneiTeiudicanduroeicrapli*,cuodhau4 
i?aeftinperpetuo  Grmliicr  jumcatuquartonfuctudincm  )*m  cffe- 
cctc.nth.£. 

DE  CONSTITVTIONI- 

BVS  PIUNCIPVM. 
Tlr.  IV. 

Adl.  r. 

/  frimifk  io*0it*thq*d- 

2.  Ime  Can  qujt  Co*v umioMti dkmHtttr* 

$.  Confuet.  Germ.  &  Cal. 

4  frivUtgU  qttd. 

S^CMiimmr  offopt*. 


T>Oft  lcgrm  regiam,  qua*  populus  omnc  impcrium  in Prtncipem 
1  tranftult.quod  ipfi  placuit.lcgis  hur*  t  yigorcm.livc  id cdict  um, 
*  fivcrcfcriptttm.fivcinteilocuiio  (wt.mhtc.  Scdquoddcintcilo- 
cuiionedico.idittvcrumeft,  ficonftct,  voluiflc  pnncipcm.ur  c- 
diclivim  obtineret./.x. &).CMlti*b.  Eaquc  placiu  fcrcCo*. 
ftitutionumnomincvcnire  folcm.  minh.t.  lurc  tquoqueCano- 
nkoConftiruiioncsdicunturStitutacociliorumauthontatcPon- 
tificis  Romani,  Pattiaicharurn,  Priraatum,  vcl  Metrapolitanorum, 
cVdrcreta.quibus ]Us Canonicumconftar, c.i.&  j.dtfltnll  i.Qui- 
I-  bus  hoc t cx  Moribus Gerroani* addcndura  cft, Conftiturioncs  ho- 
Ccmfmtt.    dic  nonficriprctcrquaminplcnapnncipumcV  ordinum  co^grc- 
t'«--<f  pationc.TamctfiDns  Imperatorquotidic  privilegiattibuat  foluf. 
Quod&inGalliafervaiur. 

|>une.] Quod  Princtpl » uni modo  perfon» induUit  peilo- 
naro  ciusnon  cgredirur,  &  privilcgium  dicrur.  mthic.  Nccmutae 
t|  fiquis  j.QuodquiCjur.inalt  ftar.  quiaibi-giturde  jureojiod 
quis  poltulati  >ne  propria  conrra  re rrium  imrxtravir,  hicvrio.le 
fiivilcgioaUcuimciaprincipis  libcrahtatc  ccnccilo.  Miimsvero 
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aj  remfacit  l.ulr. Cde rtue.& lit. exp.quiaibi privilcgium  eirc» 
.iriumcxpenfasalcerittjbutumjdcircoadvcrfario  coromunicatur, 
ut  tn  judiciisierveturxquaiitas;tV  nc  isqui  minorcscxrxnfaiface- 
s  ■  r,  akcti  facilc*  moleft  us  ih.fac.l.pcn.C  eie  pettul. 

Ad  1.  Bcncficium.  3. 

j.  PrivilegU  imerfretmda  fltutfism}. 

2.  ^uomoU  ia  act  tfitndum- 

3 .  /v  f*tteHPrimtfit  in  honis  ttdimendit* 
+.lmL*/,o»Hum. 

Bcncficiuro  teu  t  pcivilrgiam  Princrpis  plenifljmc1  imerpretan-  * 
iamcil  A/c. I.4M  )htc  imm*  loitaelt,  u  liberalitatem  cuncc  ^ 
dtiuisfpcc>«s.  nam  •  (i  |u$  teriij  con^dcres,  cavehdumeft,  nein» 
ccrjrerAti.Micc|ulm<Klta'tciiprzMiJiciufiar^.irf;.i*Kri/9  &  fmti 
a  T  tmctpe.  tjjui  «  lo  ptebl.  aut  privilcgiuro  egrediarur  pcrfo* 
rum./  <  ,ptp.ced.  De  roteftatc  vero  Principis  inbonis  priva>o  atii* 
sncudK  aubi  pknuY*  agi  •  us.  m  /•  .hcuu.  i  1 .  De  evttl. 

P*anc  inic  t  Caionico  concefliobcneficijecclcfiartici  ftii&ifli-  ^ 
mc  accioicnJacft.cum  habcituraraoKioia.*  quamvis.de  frab.tn  6* 
ubtgl,  &  Pauor. 

DE  STATV  HOMINVM. 

tit.  V. 

Ad  1.  J. 

/.  Vominttm  fumnttt  divijio. 

2.  Servorum  ufitt  mortbmJubUtm. 

j.  K^yin  quis  ofer.ts fu.ts  fer  omnem  vitdm  UcdreqnedU 

4.  ture  Cd*.Ulionathi  fro  fervis. 

5.  ^Afrifitij  dnjervidnitbtrifint, 

HOmines  ♦  a«c  libcri  funt  aot  lervi.  tex.  h>e.  Hoc  ita  prifcotum  t 
tcmporn  n  rc fpccl u, f*-d  rao'  ibus  C hnftianis  obnnu it,  *ut  Icr-  .» 
Voiuai  111*111  nulluselkt.  Fr.mulienimnoilriconduditij  funt.  Vu 
d<  qua  ituni  cft,  an quivfamulus t  ln pcrpctuum  opeia*  fuas  loca- 
ic  qocai  lcze  lowiiow».  Dubium  movit,  quod  ca  uuone  fiaus 

C  4  ^uada»  1 
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quxdamfieret  confuctudini  reccprx ;  cV  taroctil  id  Accur/Jusvrf 
admitnr.  j/#  m  l  pofl  ccrti.  C.dt  Itb.canf.  A  libi  tarocn  comra  perhi- 
bcr  jr/.m  LanttqMttas,  vcrb.  nnnqnam  C.  dc nfnfr.&in  l  \.ad  vtrb* 
rcvettt.D.ctc nfnfr.  quianimirurr  <  bliganocaad  r-clum  iit.  &  ob- 
Jiguus  prxftatione  cjus  q'J"d  inrcicit  libcrcrur  ccmmumm  dictt 
Schntid.ad  f .  fin.dcjKrepcf.nitm.  7.  fcgo  rcm  itacxplic  ndamex- 
i  'imo.ut  ob'igitioqui  Krnco  m<^ocon  rahiqMc.ir;  idc}  ucargu* 
mcnrocolor.oium  afciipii.u  ruro  ,  ircmque  jun.f  udaliscvn  ci- 
tur,  ncc  <  bitar  confuerudo  ietvit  .ris  fublara-,  quia  f.i"  oluscft, 
ijcci^fcr.cc  poftcricjus  {crvifiunr,  aut  alirnaii  invuiqiuu'  t.fcd 
folumrcodo  fe  ad  optras  oblkjam.  Planc  1»  quxras  anprxcisc  ad 
prxftarionem  opcrarum  i>>  pcrpctuum  compcJIiqucanr,  ilu  qux- 
ftioeftiin  qua  cum  plcniquecicimus,  fiquxgrawor  tatio  impe- 
dimentifit.rcro  ita  cr nfctuiam,  aciipixftare  opcrx  pcrptiuo  1  on 
queant.eoqueprafta  lonc  ejusquod  Mtereft  famulum  libciari. 
Sed  quod  ad  naii  imam  fummam  rcciigi  vclim  l.nlt.  Dcp> **  fl  f* 
cum  vcrfemuriu  rc  urcu»  quc odioia,  qnam  cxrcndi  non  (•toitc-r, 
4>         c,odta.dcrtg.jt.r  in  6  At  hicaddcndum  f  cx  l.Can.cft.qntd  Mona- 
imtCammi-  chi  quantum  ad  cotum  bonaarcinet,  habcntur  profcivisj  cum&£ 
mm,        mundomortuiccr.fcantur.cVacqiiiiiramonafteriopareHt.Huc  ra- 
.    mcninftrvnutcmveiamnoncadit.Planc.fciipiitii,  quorumufni 
ulZ$  "*"' r  ctiaronumex  lureantiqtiofurtr-ft.licct  vidcantur  fcivi,  fervwa- 
l,  '       rocr  non  fu  nt./.  u  C.dt  caf.ctv.eo;fcxtm.Qtjac%ad  rnkr.  C.d**%r.+ 
ttnfM.io.  • 

AdUlibcriUS.4. 
/.  Struitttth  erigt, 
2  Caufa. 

3.  Servutan  qttisjtnc  dmint pt  &  qu$m$h  dicatnr. 

SBHVITUS    FST  CONSTITUTIO  IURI$  GINTIUM.]  T4 
dc  origtnc4  fccausa  fervitutispnn  dinftiturx  actipiendumcft. 
fc    Necmutartigirurqudd  quidamfcrvi  juic  civilihunt:  quiaiddo 
iccinda  fervitutts  caufa  imclliges. 

0.V  a  o^v  1  s  n  o  m  1  n  1 0  a  l  i  k  n  o-  ]  Quii  rclario  cft  \  fcrvirn- 
teaddoromium,  r  (l-rvum  ncn  incm  linc  uomiro  ciit  manirclturn 
bi.pcrhunctcx.  Su  gulaie  prt  inde  eft  quod  hxreditasctiam  (cxvtii 
habcr;quippcquxpeiionamd<  miniin  hoc  rcpixftnrat.  /.  dtniau* 
M  l.qMafttnm.Quodvi  aut  cUm.  lirct  abasre*  hxndiiaiia  in  •  ul- 
•  V      hus  bouU  fim  <ju  Jaadiu  hcitl  nou  cxjltiu  /.  1 .  tnfrinc.  tnf.  1  m  r„ 
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*mX$Ju prtnc.inf.de pccnl.  Ptnique,  qoando  home  hbrr,  etrui 
fusftu&usvcnditustlt  f  ftivisncn jnarur.*tf»  i-JiufhmfruPnm 
3  inf.de  Itb.cauf  Itcnique  fi  r\  uj  manunnllus,  cujus  ufuif;udrtis 
Ucruscft,«/  flp.in  $  fervus  ttt.  dehlert.(  isrnim  hodie 'X  Con- 
Mii.ionc  lurtioiani  hbcreft,  Jia  r  qmfi  li  ivu«  apud  ufufiuclu,- 
utlt  deg.it./.i.C.Mwiw.^t  mjLtwmi  ff.)  quia  rel.itieptopiia  non  lub- 
l.mctaphcra  utirnur,dtfumj  taa  prcpriafeivicndiqualiiatc, 

Ad  I  tkfcv  orum.j. 
j.  Vex  ce«ditio  tj*td  /  u  deffvet. 
Z  L  inn  t.  sv  "i  fa*  ift  atio  dh  etft  a/ibi  accefts. 
j.  ervtot*  ftebdM» 

4.  ^ervtiu.umufmhodnrnis  moril  fblatus. 

Fr  iemAm  una  iu  conditio.]  Conditiohic*fra-  f> 
tumfign^ncaftnanificafn  accipaspro  lct  vi  muntic  t,  aut  fcr-  a. 
mc  ndt  qualittte,  non  una  ca  eft,  ft  d  vt  l  maxiroc  varia,  l.fed  f  <jmd. 
1  /•  '■**/•  Deufnfr.le^.ejr  l.ult  .f  fn.inf  *Dcadtl.edic-  f.i.  ocivi 
lim  htbantt  qukunqut  ab  hoftibu* c\pii.tex.  htc.&mlibi  injure  J» 
tojlro ftpeM  inoubusht  diernis  non  ita  ctt  ,  cjuia  bcllo  intc  r  l'rin-  ^ufaonuk 
:ipes  ehnttiam  scapti.ftrvinonfiunr,  t  fcJprctio  rcutmuntur. 
>4ifi  quoo  pnfc  o  1  u  rc  contra  Tu  rcas  u  timur.  Quinquam  &  res  bcl- 

0  intcrct  ptar  ctiamruminterChrilhanos  holtium  fianr.  Schnetd. 
tdttt.lnft.de jurf  perf.mprtnc.num.  to.  Scd  hocde  mobilibu$  ac- 
ctpun>  tft,  immobilia  cnim  manent  eoium  quoiuinantefucre; 
uui  foitailt  cx  ftrgulari  dcli&o  in  fifcum  icdigantur. 

AdJ.comquiinutcro.7.  (pfijh. 
1  Jgui  h  utero  ej:  pro,*m  nato habctur.tta  tamcn  nt  altcn  ntn 
2.Cenci'unim  offofita.cr  num.  j. 

» 

^■F.nenJeefr,  cum^qui  in  ureroeft,  projamnatohabrriquoties  * 
^-Jdc  t  jui  cummodo  agitur.  Alij  tamcn  priufquam  nalcaiur  ron 
p-  Jtft. i»t  hic cr l.quoddtettur.  1  31 .  deverb.Jtg.  Quodtrgo  matii 
ic  uf«H*  paiiusca(cnusc6modocft,nc  quarflioi  lubiciatur.n-uho 
mmusfupplicioaniciatur  extrcmoquamdiu  no  ctctdiiu*./.«w/*r<»» 
>or.\%.h.t.i  i  thf.  'Depcen.  id  magis  partusgrana  fit,  qt  dismar.cat 
ilurfus.qjam  utipfa  marcTtobhoctxcufttiir.Qurrrt4dmoaCo:ed;- 

1  etfo.quod  liccduni  nair.coIlaiicmonfirJ.N/f.».ccoi7.icicir(6accidir, 

fl-O,» WCCItU  Ut, fiuiU  cicbcat#Wc  iiKdJ£t.:mk.i..t.4  lJ<ll.^CCQU. 


1»  P.  BuSIl  IC.  COMMEWT. 

Ad  1.  Impcrator.  8. 

H/t.r  Tex  perrinetad  ea  qu»de  fi  ic  teltium  conrra  iuftromera  td 
-nirtenia  iliba  ponim js. f  utt *» l.z.inf.De fult tnJfr.  Vbi  & n+4 
ftUt*  tft. 

Adl.  quarritur.  ro. 

HSrroophrodimi  cju»  fexus  judtcarurquii  i  iUo  pr»*aTet.  r**. 
Aic.  Quod '  in  feudts  euara  fervari cx  liAido  CoiUlius  anno» 
fM.^Mw.&niaguctt. 

- 

AdLPaulus  xi. 

Dc  eonfenfu  parcnrum  in  nuptiis  libcrorum  requtfro.alibi  pV- 
nc agimus.  fwu qtu ptntmm Uti tnfia, inUi.TZt rttu nupt.  Vbi 
&  h*c  rclata  clr*  £ 

Adl.nonfunf.14. 

j.  *J4en/!r$fi partm  Uberoruml$c$  nonfint. 
2.         m  id  ita  fiu 

MOnftrofi  partus  tlibcrorumloco  non  funt.  m  hic.  Heo^ne  nec 
teftamcntura  rumpunt.  I  3.  £.  dt  ptftbJtdr.inSt.  l.ofrntum.Dt 
verb.[igm  Sitamcn  wmmodamt  Cx  cnitcndo  fp^temus.paremu 
busfeic  prodeflc  folent.  ncque  enim  quod  f.itoaccidit.parenubut 
damno  crit. l.fxtret.  1 3  r.  cDevzrb.[\£.yl,tfr 'Sart.bic.  Quamobrcm 
recK-Coftalius  autumar,uU  numerus  hbcrorumparcntibuscom* 
modoeft,ut  inexcaiauonc  tutclx  &  firailibus,  loi  &  ftodigiott 
pro  libcris  cllc. 


Adl.in  orbc.17. 


Vidcadhanci. 


1.  lmpcrator.it. 
Rclata  eft  fupra,w/.7.w^  tit* 


Adl.cumlcgitimx.  i§\ 
-  Vid«qu*fciipGmui  icdtkMLi.Dtnufu 


. .  1  . 


Adf. 


i  -  » 
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Acll  homolibcr.aa. 

■ 

1 .  %^4rpmentnm  fegur* 
Citoilidntnrcfftftn* 

* 

TNgenuc  natus  ♦pofteaque  icrvus  faAus,  ff  manumttrarar.ftarum 
* nativum  non  tt cipir. */ kic  tfr /.  ptclo.+e.  *De Ith.  ctttf  Ncc 
muiar  t  $.  frn.  Inft.d-  ing.  cjuia  ibiagiturdc manurmflioncex  icr- 
ntuteinjuilavelfatti. 

Adl  Icxnaturx. 

T.T  ilfegirimo  coitunati  icquunciic  mairet».  uthic&l,i.n*Jt 
mjnntt.nitvidt. 

« 

Adl.ulumam. 

Lfrcrttts  \  otrrono  adoprarus ,  nihilominusmaret  condirionit 
libertinar.*//>ic.  Attamcn  in  familia  patronicoufcquitur  jura 
I ngenuitatis.  /.  fcttnJnm.  $  i.  Dt  rttn  nnf. 

DE  HIS  QVI  SVI  VEL 

A  L  1  £  N  1   IVRIS  SVNT. 

TIT  TI. 

Ad  I.  i. 

t .  Servitntif  )w  ^McribusfnbUtnm* 

2.  J^ndnJp  id  acaderit. 

S  *Scrviti0rnm  ufm  redufint. 

f  .TciTU*  lw  fotf  itat  i.]  Dominorumtin  (crvospc.fcftas, 

•*adcoquc  fi  rvitiorum  jusomnc,  diu  iniuropa  univcrlafubli- 
C  mfuit.  Scd&  Bartclus  1  annotat  fuocjuoque  tcmporc  fuitlc  id  , 
abfoletum.  3jtrtml.  htftts>  Decapt.  &  fofil.  reu.  Q2?d  &  Panor- 
miranu<animadverfionedignumcenfct.  Fuctunt  tamcn  Fnderici 
Scuudi  Impertrom,  inpl;»ciiisregniNcapolirani,dcfcrviifugi- 
li/H  Conflitutioncs.  V:xit  aurcm  Fiideri;us  Ao  liiaj  Barrolus 
vci5  \°  noo.Vnde  prcbabilceft.poft  Fiidericitcmforaicrvosefle' 
ckujllc  fklla  Tramcn  ejuz  atufitani*,  wlio^utf^ut  Hify  anis  m  In- 


U  P.4BlTSlI  tC  COMMENf. 

dia  Sc  Africa  locifque  finitimis  hodte  geruntur ,  ertcclumelt,  ut 
ex  Indis.Turcis,  Baibuitquc  quam  plurimis ,  fcrvornm  ufus  rc- 
ducatur.  Dciisigitur  juso  nnequod  Je  fervisproditumeft.fcrva- 
tnus.  Nili  ramcn  qnidahud  rcgijnura  legc  aut  couluetudiuc  lln* 
gulaiiparcattntioduwiuuj. 

.«  m 

Ad  l  il 

/.  Eifott  in  fervo' pote^ds  quanta  ft. 
2.  '  omtiumur  cpppfita. 

3  Fttga  tn  Bcc/efia  icitquenttbtu  ingenuis  pdrdts Jitquad* 
+JurisC4n*nuidiverJitds. 
5 .  ^tn  [ervtf  tn)mia  /tat, 
6  Domtwumtn  afersftisio: fottftdi  mincr. 

I#  "|  tbera  quidem^dominisin  fervospotcftascft^plcrifRmsqrcc©* 
•L-ercitio,  l.locnm.  17. $.t  .inf.De ^*/r.nimiacaincndomiin  a  r>«- 
ritas  cohibcnda  clt,  ad  6  utoc ofncio  Magifttaius  intciduni  cogi 
poflic,  fcrvum  alienarr.  ,tx-  htc.&f  fcdboc  temporc  Inst.eJd.  Ncc 
-  mutai  qabd  tahbi  rclarumeftkculpaudam  quidem  nimiam  domi- 
ni larvitiam, non  c.imcu  cohibcndam.  i.Ji  conHante.  i^.Q.Ji  mari- 
tus.Sol.  Mutrim.  quiai^d^  farviciapro  modo  dcli&orutndomtno 
ufitara  accipi  oportct ,  cum  hic  .ig.itutdc  ciudclilfirna &  maxnne* 
immani.  Proptcrcam  igitur  lcrvis  adccclcfiam  confugcrc  iicmr. 
f.  Q^od*  hodic  cti.im^in  ingcnuis  dclinqnenubusadn  lltam  cft.Ncc 
cum  quicd  confugir,  facilcabttrahcrc  lic  r.  1.2  £%  de hu  CfUiad  ec- 
clef.  confug.  Ni  foricdclktum  auox  ht,  veibi  gr  lv>ivicidium  auc 
tsialtcnum.lS^ovell.dem^nd  pnncc  ncqtte atttim  homuiiiU.  Scd  Iure 
Car.omcot  nc  quidemobgrandc  dclidrum  ^bftrahi  poiict,  mli  iri 
ipfiEcclclUdcliquiiTct.c.yiw.;««f.c.j/>ffr4/<4.^ii»ifc  ra/.aut  cx  pto- 
potito.£.i.deJ}«m.cid. 

Imtami  imukia  a  ff  icto*.]  Irdcquaritur.tan  fcvis 
injuria  fiat, quod maris cft,  ii aquuatcm  natura?  f|.i clca. ttthu  & 
f.pen.  fnft.eod.  juris  tamcn  civili&  intuiru  non  qtndi  m  k  tvis,  Ud 
in  corum  pcrfor.isdominoiiruna  fn  rtt.  Hah.  i.  n.  r»r  iii  ns  ltr-«i 
.  jure  nojhoprc  mortuis./.  quod  auttm.  $i.lXav>i*i<  m.  2ig.\  cteg* 
CagfaJlrtJHr'  ^cn^H.ic  fi  t prifci  pnncipci ca  tcmr-efcic  qua  fti\ m.n  n  )us 
*»  .^^/«aGhucintcgrqm  fuit,  (acvirc  dcminos  h>  fcrvis  iupra  n  oduR  vx- 
ti*s  'fc*enor  tuwiuuu  tuultd  accutauus  cavciidunjctiainnuni  ift,  nc  qui    n- 1- 
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.  alcrfptftiil  fuis  abutamur  inft.ir  fcrvorum.  Proindecoffueru- 
dines  locoium hacin  rc  quammaximdmitigandae  funt  ci  buno& 
arquo^  nc  vclinfrenisdominorumpo.eftaslit,,  vcl  pctulautiacolo- 
i,  cjuam  paicft,  niajor. 

* 

Adl  in  poteftate.  3. 

I .  J?vilibtjih  p.ttria  potefidtefint* 
*.*ja9\Wf  ttrtd  potettatis  cejfet  apud  Frdncis. 
3  .  ^tpud  Kehas  patt  u  potefids  auj/us* 

ImGallicum,  Saxonicum^Beig. 
5  Debonis  acompatrtb.datts. 

VreRornano*filijcx  ju^tn  nupriis  natiin  poreftare  parris  funt  * 
htc  &  tit.  /nft.dcpatr.poteft,  Vndc  confequitur,  naruralc*  nou 
lc£iura»sin  uorcfUtc  noncile. convenit  l.fin.mf.eod.  Parrja  autrrn 
>otcttasadc6  olimampla  fuit,ut&.impune  hlium  occidcrc  liccrer. 
■in  fnis.  j  i.Dcltb.&pottb'  quod  rarocnrwftcaabfolcturn  cft.  Rc- 
1K|ui  vcrotjjus  luiisefttCtusabahisrcfcruntur  late\4j/.  &alM in 
%.  \H4  auiem.  lnii.de patr.pot,  Quod  vjrfc*  Accurfius  annorat  jus  *• 
puti*  ^ofcfta[isapudFranc05Ccflarc  j5/.^./«.^*«»/^W«r^/.  tnG^,gram 
c. » .anmar.fucced.  Vx.  tn  benef. Cofial.htc.  lU  Inibcrtus,  accui.  tior  "•i*"**»* 
luiis  GJ.iciauthor  de  motibus  temporum  gioilatoris,  didum  pu- 
tat.  lamenimcomrnuniGulliYconfucruUine  rcccptum  peihibct, 
Quodfilij  jf.annismijoresetiamccehbespro  cmanciparis  haben- 
tor.  Imbert.in  Enchr.Iu  .GtH.c.  GsUorum filij.  pag. mtht.  i  pj.cum  ibi 
<ii7f^ir^.LicctcodciTicapitc/»^riwc^.fcf»ptciir%t.lium  ufquc  ad  ao, 
annumifi  patris  po»cftatc  c(lc,  nin  lcoriimh  buatet  ani  u  cV  dicin. 
Quod  rawencum  inodcraroine  accipiunt ,  (iproprium  ncgorium 
annum& diemrra&arit-  rlane  t.imctii  patiu  poicftas  abcoum- 
poicquo1ammodoexff»iret,magi>rimcn  dicimus  rcvcrcntiim  *5r 
authontatcm  naturalcmadhucourarc.  Quod  fii  gulitim  tdcMo- 
rrousregm  Ariagonum  rclaturo  eft,  quibus  pttriam  potcftatc  qui-  ""rtf*"** 
dcm  fubUtam  perhibcnr.  fed  authoriratcm  natanlem  nihilon.i. 
nusdur.irc.t#dr//*  <JMontet.  Itb.i  .dectf.  t/frrag.c.32.  Der:ique  • 
icipuJBclgis  r  ferc*  pcrindc  tirvarur,  undc  libcri  dc  advcivitm  MoreiBem 
p  oprijqac  lucroqux(itis,ciiam  non  lolenimcr  cm.incip.mjibc  r 

tcdamuc,dona«uapatrc  |Urcquatrunt,frudcusrcrumpctuliar;um  * 
liabciu.ptarrerquam  fi  fuhftamia  bonc  runi  marernoium  cxigua 

k. Eo cuim  calu  t>tc  obvcuubui  bonotura  libeti a parcntibu  1  ali  . 

P             iolcur,  ' 
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folent,donec  vel  vicefiraum  quintum  artaris  annum  excen*erinr,vef 
nurrimonium Iint  ingrcfli.  Poft  altcrutrum  cnira  horum.  parria 
porcltas  finita  intclligitur,  cV  filij  (ibi  res  fuas  habft;  nifi  antcacon- 
fcnfu  panis  frparatim  habttarint ,  refqueipfi  fuas  cgcnnr.  Qyod 
4  lpfum  &  Gallut  r  ac  Saxoni*  moribus  admilluin  eft.  Jmbert.  d.  /#» 
>t  Gal'  Contt.Iur.Sax.  i  s.par.i.  aJeoquc  Germanic  rotim,  ut  ulusdocer. 
.*  Quanquam  id  hixiie,  in  Europa  faltcra,  apud  plerafque  gcntcs  re- 
Ceptum  viiictur.Tff.  (jrtg.i  t.fjnt.xo.  num  lo.Zaf.tn l.ntr$tm.fDg 
y.Ot  Bclgicxtamenmoiibu$patcr,magnarfubfuntia;  quam  libe- 
ti  habcnt  Vfufru&u  non  frucictur.  Hoc  ita,  nili  marcr  adhuc  fu- 
pdftesclTct,  &  fiho  aliunle boiu  1  bvenillem:  hoc enim cafu  rcce- 
ptum  cft,  patrem  iis  frui ,  doncc  filius  hbcratur,  vel  b  tbn atione  fc- 
f.  paraca,  vcl  marpmonio.  Det  hisqua*  hbetisacompatnbuscx  con- 
luctudincin  baptifmodiri  folcnt ,  videamus.  tt  quuilla  infpe- 
ciem  tantuiuhbcrisconfcrunrur,  ic  vcr6  ipfa  parcMibusdanturut 
•  fumpruutndiminutioncnv  Vtitatum  vidcmu«,parcnfibus  ram  do- 
minium  eorumquam  fiucndi  cotnmodiratem  quarri.  Nifi  t  mers 
lege  donationis  aliud  euVr  c*\nuaa,4rg.Autb.e.xctpitur.fcdefan.qMM 
l£.  Ad  profc&itia  quod  atiinct,  magis  eft  ea  cti  tm  rooribus  nolUis 
parentibusacquiii,  niiivel  altudactumparear ,  vel  in  fepararioao 
lubiuciaiiis  flho  fint  tchCki.4rg.Ufi  fticbs.s  5  .Deyecul. 

Adl.filium.  6. 

/.  Tiliutquis. 

3.  Si  nuritm  iiu  iom$  mbfuerit ,  an  naim  frxfummr 

timvelminus. 
3.ComtlU<url './  f.ia 
+  ^n  nurtf  negantifilium  creiatur- 

5.  (JUttreaiufterifcinvicla,  *n  fitif  Olegitimiftnt. 

6.  Filim  iniubic  frufumitur  legitimm. 
T.  K^i»  tx  e§  quu filim  frdfumutur ,  quti  tsnquam filim 

ftt  trafldtm  aut  eiucatm. 

tllius cft  ♦  quiex  viro  cV  uxore  cjus  natas  t(i.tex  hic.&  IfuU.inf. 

fc  ^  Detn\H4voc.  Si umcn  miritus  tamdia domo  abfucnt  t,  ut  con- 
ftct,  infantem tempore .abfentiar  natum,  filium ejus  non ei*e, altud 
cu\Vti&  aliud  er>,fi  infirmitas  inrervtnerii  tah*  qua;  facultaieai 

I*  gencraodt  fuftulctuauc  pioifu*  iropcuictir#  tcx.  htc.  Ncc  ooutat  t. 

l.l^r 
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i  femTuliinavnf.Oclib  agnofc.  Vbt  infpe&icJirione  vul- 
gac*  contr.uMm  rcfcrtui,  m  verf.ft  ^uU  lon^o  temporedbfMertt.Con- 
)ungcnduscnmis  vciuculuscftcum  vcibi*fupctionbus;cfle  vidc- 
licer  fatis  injuriofutn,  urisqni  poft  longumtcmpus  rcdiic  natura 
•g«iolcere coguur  pro  fuo.  >s4nto\ >%*s4ug  t.emend.Cdp.f.  Plane  «t 
lcviufculacaufa  maruo  amrraanti,  fihum  Juumnou cilc  t,  fidcm  ^ 
non  hib>  zmus.tex.bic.tnverb.nonumenferenium Mutnw ait. Quod 
aJmuti  oponct,  ciumiiim.irusjurinKmo  firmarct,  hliumluura 
lioti  ctIc,tdemvcinach.jprofcInis  CnJ.imperdtoret.it) .f.fin/De prob. 
c.pcrtHts  ex.eod.Btrt.be.  Amplius+Covarruvias aututnat,li ma- 
tct  adulrcrijcoi.viwla lit.non tamcnob hoc filiumillegitimumaut  * 
adultcrinum  habc  ti.  Quod  ut  benigms  cft ,  ita  moiibus  cVcem- 
truni  Oo&orum  fcnrentia  jTobautneft,  Covdrr.in  trdtl.de  Sponf 
fur.2  c.S.f.j  rntm.  8.  S**r.  tn  tbeffent.  tdln.f.  nmm.  i  %2.  Rano  clt 
q  nW  tri  dubtoquisprxiumaturlcgitimus  Kgl.&\>dnormjnc.ldtor  . 
f.u  fiffnt  f^.maximc  q  undode  marnmonioconftar.C4/".4e  Qrsf 
tn  dectf  H?u  Rom.4ectf.i76.  Au  vcrd  qui«  probarit  queathlius.cx 
co^uod  aconjugibustanquamfiliuscducatus  fit&  tractarus.qua--  *• 
fuu  n  c'K  cV  hoc  q?iidem  nnnnullis  vifum  eft,  tAntcn.  'Btttr.  tn  c, 
$v4Hjm  jfi.col.}  qut fil.fintle£.  Ttleot .de  noth.tfr  ff>*r.c.n*num.\  ,£o» 
Vdrr,trdc.deJp>nfdt.p.i.c.t.t.3.num.6.MoYci*o*  1.  r.$.ad  quxftio- 
ncm.  De  quill.c*  rort.  ^Iij  uon  lta  fenriunt.  Bal.conftl.ito.tnctp, 
*  m>rttto.li'\z.&m  c.pcrtudidcprob.ldem  Bal.Ctn.& tsfbb.tn  i.nequc 
frofejfij.^detefl  qui  prafemi  tcxru  movenrur.  ^uotum  (enten- 
ciasnaconcilumus,  ut  otiatur  qmdcm  prxfumptiocx  cdu* arione 
Oufmodi,  quafuppofitunu  umno  faCiiccredamus.W./.i.^.^*'^*- 
Qitncm.  (Idqusnon  aliteradplenam  rei  probirionem  conducar, 
Cjiarn  fi  acor  unadoceat,teex  minro  &  uxore  nvu.per  hunc  tcx.Ita 
lcipon  1i  S  irt«pjc  Sallandix  in  proceiru  hxtcJu  ab  Hacrft.de  faclo. 
Qujinquarn  fi  ts  qui    fiiiumcontcndit,  <i  in  qmfi  polleflionc  cjus 
tci.it,  adt»robitioncmulteriorero  non  aftungarur ,  (cdonuspro- 
,    bmdi contratiu  n,  in  advcrfarium  redundcr.  arg.l  ctrcd.  Dcprob. 
Qiod  non  ua  forcc  uactons  partcs  iuftincret  ipfc.  Ftcbm.ltb,  u 

Ad ).  filiusfamiMas  g. 
t.Tilius  itt  ptthlicis  lco  pctrufdmilids  e/t. 
j..  Jjjttd  dtfnitstes  pdtriam  po/eftdtem  fchsut, 
I.  Dcclor  j&  Clcrtcus  *n  fo/utt  p.nrta  pctefidte  fmt* 
4,  ttgrejftH  JWtfidtfcrif  pttcitdtcm  pttrtamjtlvit. 

V  2  ^J* 
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■  t 

S.JfiiitenusM  verum  fit. 

"C^'us  t  in  publicis  caufis  loco  parrisfamilias  eff,  verbi  grafia  ia 
*  adminiftrartonc  raagiltratus  &  tutclx.  uthic&l.cum  Prttot-i 
D*/*^f.Adc6eriam  ut  patrcm  ipfurncogcrc potiit.l.tllca  quo.t  j. 
z«    inf.ad  SC.  Ttrtull.  Non  tamcn  t  ob  hoc  u  reliquis  patria  poteltate 
f)lvuur,pia:tcrquam  ob  fummam  1'atricia'us  digniratem  (quar  ni- 
rniruni  111  benatoribus auc Confuhb  is,(c J inrimis Principum con- 
filiariis  &  dcdtu  iplis  puCribuscompettb.it;  n.fittttifam./nfl-.Qwk* 
m>d.)ut  p.potefl  fol.  Quanquam  lure  Novcll  ,rum omnisdigRitai 
acuria  libcrans,  patnamq  1  jquc  poteftatcm  ibl  v:t.  cu.ufmo  ii  eft 
C9*C*tt*i»  dignitascinfdiaris,  autb.fed cptfopalis,  C.dc  eptfc clet  Scu  hoc 
pmmumt*  dc  doctoribus  '  &  ck  ricis  non  icadicimas ,  quoniam  id  i.ufquarn 
3»    relaturn  cd-Bart^nUprox.fup.h.t.  Rcdlccamcndicimiis.eosquafi 
caftrcnlc pcculium  habere.uc in eo falccm  quafi  patrcsfimthas  unt. 
4*  Quodmoiibusobciuct.DeniqjecV  cofucrudincobcinuk, 4  ucin- 
C4nfmetHa«  grctfu  Monafterij  pacria  poceltas  incc4Iigacur  foluca  ,  licci  quoad 
4e mtmachu  Jucccflioncm  mancat  fuus. l.Dco nobti  f.  1  .C.de ep'f.e*r  cler. Et  ve* 
^^j^^r6camccfiSpccalatorconcradi(piicar,*w  nr.  dtflatummacb.uteum 
*  rtfcrt  (£* fccjuttnr.  Fabcrin  dt§.  filtusfam  Infl.  tamco  fenrcnriaejus 
dcjurecivili  accipiendacft.  Cum  raoribus  contrarium  obtineac, 
Ncquc  vcro  mutat  quod muKis  in locis  monachi  ctiamnum  ab  iru  % 
rcftato  jusdcccdcndi  habent.  namque  id  &cmancipatihabcnc./. 
mcminimut.  C.  de leoit  hxr.  ncc camen ob  hoc  fuajtfti  amplius  func 
patcrnx  poteftati.  S-d  f  de  ingrcfTu  monafterij  q>rod  dicimus  rccte 
accepf  um  cft,  i>  acceda1  c^nicnfus  narentis.  alias  enim  patcr  filiurn 
qu.Uiex  IurcC^ui<irumvindicarcpoircc#uiappoiiieCujacius  auta- 
mac.  tnpar.CM  mtnc.Ub. 

Adl.  ulttaiam* 

/.  Inviti  liberi  naturales  vel  cmandfAti  n§n  redi^untmf 

'  infotepatem. 
2«  Sfmbm  cafibue  td  nor>  itd fit . 

IVviti  filij  nacuralcs  vel  emancipari  non  rediguntur  in  potenV 
tcm.frx./bic.Quodvctum  eft.  nifiquisfiliusinfansilr.rfrg.  /./*- 
itemus.  fjn fine.  £.deemane.  lib.Hart.  htc.  aur  qucm  matrra  emum 
fnbfcquens  icg'timum  icddat.  v.  tex.  &  DD.wfr  fm.  /nfl.denupt. 
^Qn^^inc.tma.QtnfLJlmlcgtK 
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I>E  ADOPTIONIBVS- 

✓  * 

Adl.gcncialis«a. 

r.i^4rgume»tttm  9  •  pW. 

^ .  tmtutmu  £     Z)e  )ure  det. 

\.  Tt.  r  a  d.]  Spadotadoprarepotcft  fe#.6f>  &inf.ml^§tf.fnXu  U 

*  Hoc  tamen  dceoaccipc  qui  vitio  quodam  naturacgenerafc  nc- 
quit,quodacciditquando  nimia  higiditas  impcdiraento  cft.  nam 
hic  &  marrimoniumcontrahere  potc&.l.Jifcrvo.jV.infiDejHredot. 
QooJ  fi  Spadonis  voccra  tabfolurc  ampias  pro  eo  qui  caftratus  ^ 
e,t,aliud  dicimus. l.adoftio.\6  h.t.  Diffcremia crum  cft  inter  fpa- 
doncm  plciumque  iu  dictum,  &  csftracu  ra.  $.fed  iUud.fHfi.ted. 

Adl.ficonfuh  j, 
I .  lyfrgumentum  textut. 
j.  fm  Nrvum  in  fdtri*  fetefiste  teSendd. 
3.  Anuuisinaclufelenniduflicem  ferfindm fupnere  que* 
st9tjrqu4tetms. 

/^Onful  t  velpra»fcsnliuifamflias*pud  fcmettpfuracmancipari  r. 
^poteft  vcl  in  adoprionem  dari.  tex.htc.  Sed  jurc  ♦  novo  emaaci-  ** 
panone  iis  noncft  opus,  quiaconful,  prxfcs,  &  quicunquc  a  cyri* 
«nere Ubcrifqui ftntijvidc  in l.fin.C.dcdccur, lib.io.)  quarrpri- 
eaumaddignuatera  cjufmodi  pcrvcnctinr,  patria  poreftatc«irclli» 
g  intuc  foluu  T^oyel  ti.c.i.  ScdadharKlegemtqusfitpmcft.an  V 
111  iCtufulenni,quopiurespcrfona>  rcquiruiuur,  unu«-quifpiarn 
4uphcem  gtrerc  pcrlonam  qoear,  a  *Bar. &al$is  bk  C*.  &  fmmoL 
ut  l.ilUa<fHo.^jcmfefiivHmttnfMTrehll.Bal.mVTO^.C  $  tdeoaue. 
migilqucdicimus.id  rorits  ticripofe,quotiesvr*nihilabfurdiex 
e,  rc  fcqucretur,  vcl  alias  id  pcrmitreretur  diftno  \\ixc.uthic. &L 
fplurcs.  Drn.inf.de  faSU.i.  mf  *De Off.  fr^.&  tn  L  DomtUHs.  wf+ 
cHtttft.fK  ^.cwwy^i/i^.Sedraactibusrarildictionis  contcntio- 
U  id  admim  non  porcft./.*//*  rff*»  S.temPefisvu.Ad  Treheli.Qucuu 
•aomodum  nu  ic4asquifpiam  mcaufa  iuacflc  poteil fervui^ 

■  * 
l  Itf. 

*ehtit.i\4dU f.itlud  fupu hju  obivUc. 


jfr  P.  BitSII  IC.  COMMENT» 

Ad  l.  Adrogator  22. 

Vid" ad  hancl.qu*  fcriptafant mftlml.fcdfipl*rts.io$.mu* 
flAt:  De  v*l±.  &p*pf*bft. 

Adl.poft  ff.ortcm.25. 

1.  Vem]***  m*m*f*tmi  pfi  mntmfilUfdtfffuri 

j.  C$n'tlutur&exf!k*tutl  2.  Cjtdivetfrtm)ui, 
$%  tmemfl.S^nedtBAtudcfunt. 

EMancipatione  t  fac>i ,  pater  poft  monera  fili* ,  quafi  illa  non 
jute  pcradfcji  erfct.quctt  wquit .  hte  Ncc  ntutat  tl.a.C.li  adver£ 
rem  jud.namque  ibi  vivx  filiequxftioHtclHgiturraot*.  Bxrt  btc. 
Scdneqicadrcmfacitt/  e.C.nede  ilat.de f.  Vbictiampoft  qui  i- 
quennmrn  a  mortcfilij  qucri  de  enttncipationc  ejus  pcrmiifum 
cft.-quiaiddc  fratrc accipicndum eft ,  quiob  in/uftim  cmantif»a« 
tioncm  contcndcfc potelt  fratrcm  11011  lui  |uns  fuifle,  coqucnce 
habutile  rcftaincnti  fa£rionen\  i n  propofi to  vcio  dc  patrc  agitnut 
qmcoiura  fadluuipropnum  vcntrc  nequit. 

Adl.non  potcft.  ji, 
\.K^4rfnmtntum  bu\tuL 

2.  Tres Jfecics  autbtu  e*  cej/at. 

VTifilius  naturalis  vcl  cmincipatus  eogi  non  porcft  fubirepa. 
tria:  ptcftati,/.w/r.fif.^r^.ita&  patcr  cconttanoadema  ici- 


pandum  c«^i ncquit. hic. &f.fin  fnfi  Qmbmod.jHt pdtr.pot.fotn.U 
ftn.  in fin.  itf}.  Si  t*b.  tesl.  n*/U  exft.  Scd  hoc  ccllat.  Pnmd  (i  patci 
filiam  pcccarc-»cgcrit,/.y? lenonv.ioC.de  eptfcjmd.  Dcinji cim 
al  1  u  cont  ra  offi  c#i  m  pie  t  a  ti  t  pat  c  r  na: ,  pc  i  u  s  t  rac  ta  vc  1  \xj.*lt.f  m  p*r% 
m*ts  mdnum.  Dcniquc  etiam  !»  legatum  fubcondirionc  hac,  agno- 
Venr,  fi  filiumcmanciycr././T  c*tlegdt*m.  91.  Decond.&dem.  1« 
quibus  cafibus  cfficium  judlcis  cztta  orHinem  imploruri  pot<-ft9 
quandoquidem  alU*  mtcr  patrcm  &  fiUos  conftuutosin  potcftatc, 
jiflicilius  actk)  cftcu 

1  Adrogato.40. 
f «finil.  J  Hclacai  eft  fupti^  U4tiUu4JtJ>M  _     •  * 


Digitized  by  Googl 


1W  FANDICT.  tlt.  I»  II 

DE  RERVM  DIVISIONE 

£T  QVALITATE 

TIT.  VIII. 

AdLi. 

Ese  aaum.]  Vide  qas?  poniraus  infrain l.i. 

Ad  l.a. 

Dtvidir  A/VMirctanusRcj,  inCommanfs,&qu*Vnirtrfftatif; 
aat  Smguloru  fum,  Qiiod  igit ur />**/<>  anttini. t.fup.eodxzdo 
divifx  funr  in  publicas  &  privatas ,  pubhoe  intelligcndc  func  vcl 
ju rc  ge nriu m  u nive  1  fali  pu blir*.  nt  tn  I.  prwr.  inf.  \nnc.  /.  riparnm. 
trtnc.  vtrb* public* \nre gentium.  mf  ttd.  vcl  jurc civitatiura  fingu- 
laruin.  d.l.i.  verf,  qu£p*b!ic4.fup.  juftc. I.  m tuntum. §. mntverJitAtit, 
7nf.ood.& l.  inttrpubluA.  17-  Dt vtrb.  fan.  Vidcprstcisa qas  nc* 
latiu*  alibi.  Itk.i.SnbtU.  tnp.u 

Adl.in  tantum.d. 
t.  K^irymentum prinapi)  huyutlegu. 
j.  CtnaiUtur  lj.  $.  tum  infu4.Deacqrer.dml 


Itrus  in  quo  jrdificatam  eft,  «dificij  dominoccdit,  fcd  tarn  dia 
'modd  quam  confiftit.  dirutocnim  ardificio,  dorainium  denuo 
eommunc  cft  tex.  hic.  IdAuc  ira  cft,  ctiatn/i  juftura  przfcriptionis 
ccmpus  irapofitura  habuiflcs.  l.prdfc* iptio.  14,  nbi dtxiinfra.  *Dt  m- 
fucAp.  Nec f  rautat  quod  dicimus  ardificium  folo  ccdere,coquc & 
in  publicozdificarum  vidcricommunc.^rr/.7.f.c«M  in  fno.*Deacf» 
rtrJom  $.  cuminfno  fnft.eod.q\iizin  propofito  fpccialc  cft,  utlio 
Uissdiriwantinonccdat  diutius  quamlocus  fuciitoccupatus. 

Ad$.j. 

I  Kjin  civis  in  caufi  univcrJhatutcBati^eM^rcmipv}. 

/^iVxunivcrfirati?  funt  fingulorum  non  funt.  Vnde  quarfirun» 
V^cltancollcgavel  mcmbmm  alicujus  coiponuncauU  univer, 
f«  uu tcrtimoniura  pcihibcant.  Quod  infxa  tiactaraus.  m i. uuUui. 
VittflMtvtdC) 

f.pcnul* 


jt  P.  Busii  «c.  eoMMiMr. 

S.pcnult. 

/.  In  ftfnlchrum  commune  mortuum  inferre  licetl 
2.  FxfhatA  i.  ^btnus.2%.  temjiu, 

Vuictiam  »  cxfociis  in  feptilcraracommuiie mortuum  inferte 
licet.  t$x.bk.&  ftrel^rum.inflAfd.?axiim^  ad t  rera  facit  quo* 
dicimus,  in  rc  crmmuni  uni  cx  ibciis  mhil  agcrc  pcrmrflum.  IStjn* 
nus.iS.D.coMM.dtM.<\\}hiidc  mutationc  proprU  qual»ans-fca 
foimaracceptura  cft,  in  qua  uni  filt  nihii  faccrcpct  miiTum  cl\.h 
CHt»d«oi>Ms.si.$.ItemJMJ4.Trofoc.  Vndc  promanat  quou  unut 
quiJcm  mortuuminferrefc,»uIcro  communiooidt;  lnlocumpa-; 
•umvcroquoincligiofusrUt.uonitcm  $^Ui»fum.lnflJ».U 

• 

Adl.&cra.?. 

J.r.T  Dedicatione  Principis,  vclaltcrius  ,  principis rarocn pci- 
m  Cs*    fniffu  rafta  Iocus  quifquecfficttur  faccr.**  btc.  Scd  lurc  Canouw 

co  facrum  locuru  facu  Aatiftcs  loci. 

« 

V  Adl.ultimam. 
Quod  hic  diciturRcmus  punitusquia  muros  tnn^cendere  vo- 
Iucrtt:  voluiflc cum  effe<au  dcli&i  accipimus ciim  alias  nud*  cogi- 
tationis  pcenam  pariatur  ncmo.  LcogitMtonis.  Uepxn.  Monbusta- 
Confmefui»  mcnhodicrnismurostranfccndcns  capite  non  punmir.  Sedinpt- 
-- '    blicacolumnacxponi  (bier,&  itainfamiaafhciiaut  *lto  modo  pu- 
niri  pro  arbitrio  judicantis. 

DE  SENATORIBVS, 

TlT.  XI. 

i.Senstoris  flists  tjuis. 
2.  Senotorc  nattts  atffert  afilio  ^endtorit. 

Jn  Decuriontbttt  idem  )uris  quod %n  Scndtoriluo. 
4.  Ir.fimU  fAtri  acctdens  fosJ  filij  nottvittttm» 
$tEd*obuy  re$um fltis quorum  unus  \om *nte fdr  *m  fU 
m  re^nttm  efi  n*tus9  uter  pinftt* 

Swniiont 
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IN  PANDECT.  t!B.  T#  JJ 

SEnarofis  t  quoque  filiuseft.quinatiiscftpriufqu.impater  fena-  & 
toriamdigmtatem  adipifceretur.  tex.  htc.Ncc  murat  L  Senator. 
n.C,dc  Di»nit.ubircfcitur,Scnntorcmantcacccptamdignitatern 
ilioshabere  privatos:  in pofterionbus  ei.inverbis  cjufJeralegi$ 
d.uum  eft.  fcnatoriam  eis  digniraiem  noninvidcri.  Sed  nequc 
loccumpaite  pnoipugnarcpurandum  eft:  qila  illade  fun&ione 
;kbc  accipicndaeft  quam  fenatorij  prndcrc  folcnt,  uiCujacius 
btdemex  C.Thcodoiiano  cxplicat.  Quar  tamcndcin  fublaracft, 
.i.&feq.  C.aepriXoribus.Ub  11.  Etcnim  lubtili '  laiionedifferunt  *» 
)cn.itoris  fihum  Sc  Senatore  natumrfte.  arg.l.  Tttitts.  2$.  Oetefi. 
»i7.Quinquimprofit.magisaiucdignitarcmc(leiiatum,quam  no- 
ci.dTtt  *bt  <Zujac.  Quod  &  dc  dccurionibus  conftat  tex 

uns  no  tri  locis  diverfis.  l.2.§.  infiltts.l.morit.f.pennlt.Oepan.  Vti 
nccrcmOrio  Scn  ttuspoft  nativitatem  patti  advcnicns,  filnsnoccr.  ^ 
.filumHnf.k.t  .facJ.  imperiulu.  fjkic  tllud-C  de  7{np.  Vt cr  vcro  t  c*  u 
luobu;  Regisnliis,quo>umpnmus  antc  quxfitum  regnara  natus, 
Jccr  pofteaeft,  fuccedat,  luculcma  difputationc  Hotomannus  tra- 
Itat  tn  Qjfl  c.  i.  dc  qua  judicio  meo ,  in  tegnis  hxreditariis  &  iit  r 
juariure  fcudi  fuccedunr.  Staruit  re&e,  ut  cenfearur  regnum  in- 
\  rbonorum  vel  juris  cu|ulcuncrac  poft  prius  natumquxfiti*  la 
:onimirum  nuila  conlidcrario  cfi,  antc  anpoffc  nativi^tcm  ptiml 
icquilitum  fir,  proinde  ncc  aliud  ftatuendum  hoc  cafu  cllc.  Atquc 
lluddeGallix,Angli«,  Hifpaniarum  tcgmscenlci  duracft.Qupdy 
juidcmmagis  c(t,  pra?rcrauamfircgnaabclcctioncdcpendeant« 
/tpote  in  quibus  conftar  libcrorum  jus  perquam  cfle  exiguum, 
yjeri  P9tes~t  Vtnccnt-  Cabat.  lib.i*Vtjj>  c.$.<)&  iq,  tjulmodivft* 
cgna  /iini  Oauix,  Poloniae, 

Ad  1.  cmancipatum.7. 

f.final.]  ^ 

Inqutbus  tsprocrdat  velminm. 

QVi  parrem  &  avum  fcnatorcs  habet,  tk  filius  &  M pc*  SenarV 
ns  cit.nccii  patcc  fcnatu  movcaiur,idc6  minusSeiiatorisne* 
x>j dt.  tex.hic.  Nam  ncc  alus  c  ifm  patris  nocerc  fucil£  filio  fol  ta 
'.jilum.f.  tnf.eod.  Vndc&ncpos  Senatoris Lcgc  lulta  prohibctuc 
libcrtiium duccre  iixotcm./.Legc  IuIiaAjc  Rttu  Nup.  Plau£  111  cjux- 
tiombm  &  tonutia  DivoMarcofUcuitj  ncpotcsScnatoru,  qifc* 

£  m 


n  P.  Bbsii  ic,  COMMItt*. 

rtmp&rem«  Scnatti  meti  funt,  apkbeiorumquzftionibat  M 
cxcufari-  /.<Z>««.i  i .C^  ^.^dtt.hic.  Quia  uracn Conftitutio- 
nes  nov«  fttictius  accipicud*  funt ,  id  haud  aubi  quamin  totcuilt 
idmmcnduro  efaP.PdcCcntA .  tmmt*.+e* 

Adlfcmin*9; 

1 .  Temimt  fequitttr  flatum  mdrii. 

2.  Idque  etum  itd  efl  pejlmdtits  mertem. 
j .  Kxerfequiiur forum  mariti» 

«  t*^ «»insl  *  P»«iciPal  dignitatem  marui.  prdnde cV  rl  plcbcia  SHi 
rnatoriniipferit,  fcnatomquoqucfitipfi.  Si  c  divcrfo  pcrfona 
cUcilBmaplcbcioaut  inreriorinubat,  qufdcm  quoquc  eunditio- 
pCm(equuur.f**,^.c>/.*^^^^ 

tmarito  •lebeioillam  rccipit,  uti  &  fcmina  nobili  nubens,  defun- 
&o  marito  manet  talis. *rf .  b*i*s  tex.q*td.  Vap.  in  <Dtcif  3 80.  & 
s>  i7f.Pctinde  tnimirum  ur  forum  ipfuro  quoque  uxor I  marito  mu. 
tuatur.  d\l.m*lierit.e.uexMcl*r**p&>&i*  M*h  3  a^fiw.  7*; 
0^w.me.auiV/wf#m^ 

kVHHapi.* 

Relawcftfupta«/.7W. 

DE  OFFICIO  CONSVLIS. 

— 

TIT.  X. 

Adt.un.J.fin.]  Vide  qu*ponimus  infraw/.  dpudemn.  14. ZJ* 

'jT-f  epp9ui.fi Hm.vide  ibtdem. 


DE  OFFICIO  PR AEFE- 

CTIVHBI.  , 
tit.  XII. 

Adl.Vn. 
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i.0jpci*mPr4?t8i. 

a.  D<mitMbwqmd<JUmbmGermM*Upcm$Jptm. 

AD  f.  Cura.]  Adofficium  pratfc£iVrbipettinct,curareut  ca» 
10  juftopretiopr*bcatur,*/&&  Nontamen  ideoquiscogiiur 
invitus  fuavendere,  jurtumcniro  eft,  cuique  arbitriurocommitti 
fua-  rei.  l.non  cnim.y.  tnf.Rer.iyim.l.nemo^.QM  fttdtis.  Scd  ordi- 
ni  dccurionum  cujufqae  civkaris  prctiumgtani  conftiruere  nor* 
«ftpermidumi.^.i.txr^L.  IuldetAnn.  Quod  tarocn moribut 
abiolxtum  eftpracipue  m  utbibus  Gcrmariar,  hberis.ubi  earca 
pkruraquc ad authoritaic cuiiat  fpc<2arc  fojet,  vcl  duumvitorurn, 

i  Ctntiliatb  /,  tthinfetd. 

Ad  f.  ?nit';o.]  CommiiTa  intra  urbcm  aut  cenrefimuro  Japidein 
ad  cogmtionci*  Praefccti  urbipcrtincnt.ff.v./w  Quod  ergoprinci* 
Diohujusl.  rcfcrtur,  cumcognofccredcommbus  quaeacciduntia 
Italia,  dc  Italu  muaccniefimum  lapidem  intelligc.  Nec  mutat 
«lt.inf.cod.  nam  eaa^itdc  Prsfc&oarberocgrcno,  quiavidcliccc 
«xtra  uibcmpotcftatcro  iu  facinoroios  non  habet,  licctfubcrc  ju- 
«iic*ri  poflr. 

Adf.  dc  Yrbe.]  vide  I#ulr.inf.  Dc  poen-  &  qux  nos  iu  cam» 

1,  ultima. 

Kclataeftfupra.44*  mn.hju 

DE  OFFICIO  PRAETO- 

KVM.  TIT.  XIV* 

Adl.i.&2* 
Tiit  cju*  pofuimu  s  fupra,  m  U  3  .Dt  %Adqi% 

Adl.Barbarius.j. 
s.KArfumentnm  legis. 
*.*4titdubit4nd$. 

$.Bdrbdrimd*re$pf4fierhrr*iir* 
4.  Ji>iure 4&4  e)us  r4t4% 


fltf  P.BUSII  IC  C0MMIN7. 

Commnnis  error  4»  ftcUt  )tv.  7.  ComtlUntur  oppejftd. 

7,  /fa    4  />er  tabctitonem  qui  tdtis  u  tpsd  non  erdtjmt  rdfdl 

8 .  Comiltdptnr  opfrfitd. 

fi.  lurtt  Cdnoniit  diverftas. 

10.  \jt*  ob  vittnm  tejtum  poil  dctcclum  aclm  inpcuttssri* 
Jcii 


|k  rj^c  lex  nonnullis  difficiiior  tvifachriusexplicandaeft:  Qo«- 
Xl(,tumcft,  Anqua?  a  Barbano  Phihppo  fctvofuginvo,  qui^o- 
puli  fuffragiis,  adPrsetoiiam  dig  litatcm  evcc"tuserat,edic1?,  de- 
crcta  fucic,  dctec"to  crrorcibrent  rata.  Qgod  uiilitntis  gratia  ad-» 
^  miffuracft.  Dubium  movcbar,  Quod  1  icrvi  muncrun>  civilium 
participes  non  funt,  /.  cum  Trator.  1  i.f- fin.  Dejudu.  I.  *lt.  *bi  twf. 
itf^r.M-.Necigiturliiplofado  adaliqu.imdigniracem  iintpro- 
vctftt,  functiomuncrumcxiroetahqutro  a  ftatu  lcrvih.  Lnon  mn*' 
tant.i  l.l.non  idc1rc0.3Z.Cde Itber. Qauf  l.i.Cjf'rv*ut lik  ad de~ 
eur.  ajptr.  Proindc  Barbarius  4  rcipfa  Practor.ioufuir  (ahcer  quam 
Banolus  fcnfiife  vifus  eftj  raaximc  cum  ho  .orcs  n«n  fraadc,  £4 
lcgitimis  gradibus  aut  mcdiis  quxranrur.  l.Hertnnim.inf.De  decur* 
.     Quodigitucadcacjusratatfucrunt.  hvim.inius  cmidcm  admilTum 
*  cft,  quanquam  ftricto  jurc  id  vix  ita  frrer.  nx.  btt.  Nec  t  mutac  L 
I*  nulIa.QutcVaquib  manuinilt  hb.  uon  func ,  qux  nullara  hbcr- 
tacemallcricabeo  daram  quipoftea  Jcprchenfuseft  icivusjucipcc 
qu6d  nulluradicicur  judiciumquod  ts  quipoftraoducn  fcrvusap- 

£«iiir,  inftiruir j  er  procurarorera  l.mon  tdcico.  44.1.1.  Dr  fndie. 
tyTtipguenda  cnim  f  inr  nuasqais  fervuspiivatonominegcflit,a» 
iuquemulta.grandu,  uugnque  moinenti  acta  a  lervoputaciv» 
magiftracu.  qun  h^c  pufctec4 authoriracc  Popuhauc  Pcincipis  (qoi 
eummanumitrcrc  ex  plenttudine  potcftarispoh*cnt.^rA*wcrrar.) 
pr^evh  TCiU  funrj non ircm i\h.Hotom»inlibtQJS. c.\y.  Cujac.bb» 
iT.Gk}  j.Si t ramen  inde  colligas communcm  cuorem  ficcrc  jus, 
gravitct  embis.  nam  quod  id  in  jHopofiioairviihimcft,  humanu 
tatiscausa  fic  &  publicx utiltratis :  proinde  idin  confcquentiam 
trahinonoportcr  l.<\uoinonrat;onef^  Dt  U.  Ncquc  vcro  td  axio- 
ma ex  l3.De  fup.lcg.  ftabihtur :  quia ibi tcftatoris  mcns  manife/U 
crat;  eoquc  non  impcdicnte  errorc  vcrborum,  volunras  lcgancis 
periptcua,  (ortitarctfcctum.  Quod  igicur  ibi  error  jus  faccrc  di- 
cirurdc  nudocrrore  vcrborum  accipiendumcft ,  quijus  legariob 
•on  dubiamlcgaucis  voIuBUtcm  nou  impcdiat.  Minus  verd  ad 

icmf^cit 


r 
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1N  PANIECT»  IIB  I. 

«emf*ciil./.  AJsC.Maccd.quia  ibi  foluromodo  refersur  juflam 
facti  ignoramiam  juvarc  crcditc  rem  nc  exceprionc  Maecdoniani 
fubrnoveatur.  Scd  difpurarum  cft.  An  acra  confecra  t  abcoqui  f, 
pro  noratioautTabtllionc  habituscft,  pro  jureconrectis  hakcan- 
tur?  autfiquis  lc  pio  judiccgchVrir ,  cumjudcx  vei  nonefler,  vej 
eilc  nonpofXct,  an  (entciHiaejusiuftafir?  &  admiflumefr,  fi  qna; 
evidcn»  utilnas  fubfir  quar  confcrvanop.cm  actorum  fuadcar,  non 
confidcriri  an  taUsfiietlt  rc  ipsa,  fcdan  ralis  publicc*  fit  habitug 
qualc  m  le  gt iTit.  Per bunc tex-  tjrl.i.C.dt  TefiamJ.%.  C.  de fent.  & 
interloc.  &  texdtfrt.  in  Tfyvell  44*  de  TabeU.  c.  t.f.fin.  in  fin.  verb, 
%j(ts  tnftrnmentuprepterutilttatem  ctntrabenttmm  non  tnfirmandu.B^rt.' 
Jttc.  TUl.  practpne.  in l.i.C.de  Emanc.ltb^Abbai inc.i. de fidt  iw/rV, 
Ncc  t  mutatl.actuarios.  C.de  immerar.  quia  js  texrusdcmumi>a  • 
proceHit,finulli  utiliradpet  actoruminfirmationcmprejudictum 
fiar.  Quod  ncceflarid  iubir  rclligendu  cft,  ncactuarij  muncrefun- 
etus.malitiafuaprar  udicerpublic*  urilitati.  DeniquecV  liludan- 
notant,  fi  qui  in  quafi  potfcflione  alieujusdignitatis  rcljutis  pa. 
tronatus  eft,  poftcacompcriatur  illud  fuftinuiiTe  non  jure,  dein  re« 
fooveacur,  cnmqui  ptxfcnratus  bcneficiuro  ab  illoaccepit,  non 
mnovcri.  srg.  bnjm  tex.  Cofiatt-  bic pof  Bart.  £t  hoc  refpondcn- 
dumeeofuicum  Praetorc  Ommcnu  dcfuncro,  qui  &  unaOfficia^ 
Us  Priiiripis  clfendacerat.nliuscjusrounus  iftud finc aflrnfu  Pnu- 
cipis  legitimo  conrinuaficr.  Rara  nimirum habenda  utilitatis  cau- 
sa  quspercumerantgcfta.  Quod  &  lurc  Canonicoexprctfc  fti. 
tutum  t  cft.modo  coTlatortempore  collaricnis  iu  quau  pofleflio- 
ne  luris oarronaras  fucrir.  #.  confnltattontbm.  gxc  dc  jnre  pdtron.  *° 
perindeti  rcftes  alicujus  a&us  fint  tales  ?  qui  jure  non  poiicnt  ad 
tum^mitti,  tamcn  aliis  communitcr  idonoi  r  ifi funt,  itaque  finc  f*» 
contrilicrionc  teftimonium  dcderint:  ex  vtrio  p6ft  aperto  acrus 
ipfe  non  vitiarur#<£  l.i.nbi  not.C.  detettam.  Quai  fi  nulla  utilitas 
fub*t, harus  legum  argumenrain  confcqucntiam  ciahi  non  o- 
poruc  J.  nutd  vero.  1 4«  cttm  U.fea-fnp.  i)e  legiit. 

1 

Adl.nlt. 

YUcijouti  infra,  k  LfiDtOf.prsf.  tfml.  M.Dtjmifdia. 
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DE  OFFICIO  PRAEFE- 

CTI  VIGILVM. 

TIT.  XV. 

Adl.  3.$  i. 

A  Nincendinm  ortumprarfatmtur  culpa  inhabitantium,  uud^ 
Amulti  hocloco  tra&anr.dicam  iofra  tnLfivtnditn. 1 i.2></#- 
ru.&cemm.  reivend.  aWividc. 

DE  OFFICIO  PROCON* 

SVLIS  ET  LEGATI. 
ist.  XVL 

Adl.2. 

/.  ImudiBienem  cmentiofm  extr*  tenUermmfmmnu 

mexmtt.& 3. 
*,  UrisCAnmti  ritmde  bertefcieextrAfrevmumtexfen 
rend§. 

3.  Inru  TrMHpftttdxU  diverfi*. 

k  T)Roconful  aut  Gmtlis  t  magift  ratus  extra  provinctara  fuam  ju« 
1-  rifdiotionem  contcntiolam  non  h.iber  ^  voluntatiaro  h abct . re.vj 
.   htc.  Huic  convcnit,  Quod  Idrc  Canonico f,  epifcopus  aut  pra-Ia- 
tusetiamcxtra  rertitorium  bcncfiehira  territonj  fui  confcrre  po- 
teOt,gl.&  Pnnorm.inc.novtt.tx.dcOfJe^.ptrt.jpoftt  'tBiontmM 
lut C*mm  Concejf  prtlr.Scd  hoc  ncc  lutc  +  Canonko  in  junfdidh  »nc  contcn- 
omm.  uofafienpoflet.f**.i»<U>^ 

Imt  Trdm/i  jurtfdttt.  Moribus  tamcn  t  Tranfifulania:  admitfuraeft,  ut  judiccs 
unius  tcnitonj  ctiam  inalterittsterritorioconfcnfu  partiuin  jurif- 
'  di&ionem  conrentiofamexerceanr  ,  ldquc  ctiam  ad  inftanuapar- 
tis,  qus  id  fumptibas  fuis  poft  utet,  anias.  Qusr  confuctudo  ob 
gravuarem  pcnculi  ouodbellicis  his  tumukibusabhoftibgsiua* 
jus  uoo  atfljUc  alccio  ioco  iramincbat,  origincra  fumpfit. 

Ad/.final. 
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....  *% 
>.  \^A**fud  Ugdtum  fmtnfulis  t»A»umitti  f*fii\ 

Quod  f  hic  dicirur  apud  Lfgatum  proconfalif  jnanumitti  no« 
rofle.  adeoquc  ncc  |urifdi£tioncra ▼oluntariara  nllam  efle,id  intel- 
ligi  oportct  qnamdiu  rtevinriam  non  tft  ingrciTas,  Obftat  «nim 
olias  I.  apad procovfuicm %. i.Dc Manumift.vind.  Ccrtam qaippe 
«ft.eumquamprimum  mandatamjurifdi#ioneminprovincra  fuf. 
ccpir,  jurjfdi&iOBcm  haberc.  t.^.§.fo.  l.jj.ii.ftj. 

Ad  1.  obfcrvare  4. 

f  .T rcficifci  ]  Proconful  nzorcm  foam  ana  in  provinciam  daec* 
Tejpotefl.ScdcxSC.fi  quoddamnumexearefiat,  ipfcproconful 
jreiarcire  tcnctu tttx.kic.  Quodin  iisquiad  ofhciapiofki&untar 
ffxciale  eir,  qui»  ahas  maiitas  pro  oxore  convcniri  nonpoteft,& 
vice  ve  rfi.  /.  3 .  £*JW  ux.fr»  mur. 

Quat vcio pertineni  ad    finaL relata  funt infxa.«/.  i.2>r 0/. 


Adl.folcnt.*. 

>.pod  proconfulis  Irgatum  accufatio  crimints  inflitoi  nonpo* 
fcft; cognitio ramen de ii> qui  apnd proconfulerniam anre accafati 
funt,  mandatur  Iegatonon  abfurdc.  kis.  &  IJtn.Ctsd.  Qaod  vero 
tutor  fofpcctos  accufari  apod  lcgarompotcft, id  Scveri 6c  Anroni- 
niconftitotione  fingulatira  inuodocrnmcft,  ntnimirunipopillis 
«juam  titifti me  confu lato r. V. 1  .f.um  amrm.de fuffjut. 

§.  Sicut  antcm  ]  Hk/.  pcrtinet ad  ca  quc  notavi  infra,  udt.nm 
qHtcefMtdSDcjudir. 

$.  Non  vero.J  Qnje  Bartolus  &  alij  hoc  lece  de  astnoa  prefta- 
fione  tract anr.non ponontu r  fuo Joco.  Qai  vcrd  dc  ca  mulra  rcqui, 
lit,  videat  inrcgrura  tractatum  uoiuutn  qucm  volgavimosdc  An- 
AuURcditibuf  jamolim. 

Adl.necquicquam.rj 

(.Dc  Phno.]Quando  rnagiAratns  vcl  jodcx  de  planocogno/cat, 
tucuoms  ini u, tu Lj  f  .fucudum/Dutd  cxbtk. 

Ad  l.tcgatus.  12. 
Legarot  wandata  CbijotifQictioneJno4cffdandi  jif  naVcf.il 
1'Dcjudtc,  Pauinriqoc  ad tcra  fatit  |.jf  C»  cod.quia  ca  agu 

de  /a- 
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de  |udiced»tofcudcle!?ato#  Ab  eoenim  diverfut eftcui ipfa )«J 
rifdi&io mandata  eil.  vm/*  qunponimtu infratadl»  l .  2)f  Pjf  c*i 
tnand  cil  ju,  ifdtc.&  i  i .  DijtirtfdtU. 

Ad  l.  pen.  , 

Lcgati  proconfulum  tutores  darc  polTunt.  ]  Quod  verum  et\ 
nonquidemvi  jutiidi&ioiiis  fibi  maadatz,  fcd  quia  ldConftitu- 
tionc  Divi  Marci  fingulatimei  fuit  pcrmillum./.i  §.  tnfraSDc  cw+ 
&tutMn.  Aliaseniinturoru  datio,  uti  ipii  proconiuli  fpeciatira 
coucciTa,  roadata  jurifdi&ione  non  tran>fcrtur,  aJcoque  ipft  man- 
dari  ncquiC  i.nccmandare.t  .inprinc.De  tut.&cur.dat.  Quanquam 
hodk-  id  c  nm  magur.ratibut  municipalibus  iit  pctraiiTuro./.  D# 
Tut.& cur.djtt. 

DE  OFFICIO  PRAE- 

SlDiS  tit.  XVIIU 


Rclatacft  fupra,  in  l.j  .Dcadop. 

Ad  1  prscfcs  provincix,  5. 

/.  iJtagiTfrAM fc  tpfum  clim  \uduem  ncn  dalaU 
2.  Vctui )  u ieandt  mos  remifi tvh. 

TranJifuUnid  \uiicum  in  cognitione  &  dcfniti.m  eam> 
Jarum  conjnetudt, 

IVdicadi  munus  olim  4  magiftratuinon  incubuitprxterquam  ioj 
cauiit  cxtraotdinariis.  Quaraobrem  ncc  ic  lplum  rcgulatitcr 
jtjdiccmdarc.autintcrponcrc  caufx  cogntuom  ultra  juiiididtio- 
nem!ibicompctentcmpotuit.*f  hic&l.  j.D*  7*/  dat.& Lult.f*. 
prk  i  >eOf  prat.  Moriscnim  »  cratutiplc  ftropliciusdc  jurcpar- 
uum  ftatucndo  actioncm  cV  exeepuonem  daret,ad  Uc  u  vcrd  cogni- 
tiouem  Sc  pronunciationcm  judiccm  darci  alium.  vidc  tjut  noi  Aa- 
tiut  tnfra  tnl.  i.  De  jur<fdic.  Cui  non  lia  difliimlis  1  mo*  111 1  lanfi- 
iuIinuBcJgicxprovincupa»na  mea  obtinct  ctiamtum.  iratorct 
cmmfcuMagtftntus  pagorumcauiatumquidcm  lurrraaiicmco- 
giuuoncm habcm,  &  iukvifliuji*  ubuii^U  uncidu  unciloquuo- 
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tmt,  fccftdfcntrmiam  fercthmvcl  interlocutionemetfam  aJicuius 
praejudicii.eligerejudicem  cx  circuroftanribus  tribunaltcnentuc, 
£1  cnim  con;mct.d.lnrar  icla ,  oua?  communicat  deincum  Iuri*.  . 
cun.ultis.arquci.anomint  quoque  fuo,  fubfcripto  tamenncmi. 
»c  atcmaimiurilconiuhi.fcmenuam  pronunciandamad  iudtcem 

Adl.illiciras. 

\  eritas  J 
j.  tsfr^umentnm  textm. 

Ksin \udex fecundum  a£Ia  &  fnhttt,  4»  vero  confcictt* 
ttam  fnam  ft  n:  entiamferat.  J 
j.  Conctltantur offofita. 

+   ^uatehm  frobationes  arhtrarufnt. 
j .  Confitum  \uiici  uttlc  quando  altter  exiftimat fattum  au 
que  frobatum  cfi. 

g.  .guando  caufa  ocularem  injftcfionem  requirit  quatenm 

ft  obatto  ribmfandum. 
7.  Sufptcndum  \ud.quodadvocJeeft. 
/.  ^tncefsfifrcmmanfmtumpobatisfaatlriclm. 

QVoJ  reipsifaaurotconflarautprobamr.oberroreminreN  1 
Tenicnremvinannonopottcr.idcirco  fidcmcorumqu*i>ro. 
bantur,  fequetur  pr*fes.f«r.  hk.  &  inl.i.  Cflmval.quodaJ.fim. 
#.  «<mciu*faHm.mf.tDc\Kr.<!rfac^  7)c  Prcb. 

Ponamuscondutfo.em  ad  tempuslongum,  ,urisfactivc  ignoran. 
tiadutturo,  fe  geuiiTc  ranqunmcmptorcmcV  IoC.itorcm,vcl ad  hoc 
connivcre,  vcl  perinJc  juris  fact.vc  ignorantia  fcdudruro  ignorarc, 
quodiKrpcramagualrer.  Res  nihilommus,  I?  id  Probcrur,condul 
craerir.&  hocincognofcendofcquiopo.tcbir,  Tracunt  hoc  loco 
rknquefliccrvixfuoloco)  Aojudex  +  .ecundum icntcntiamaur 
lLieii,ia,n,anvcrdfecundumcaquxprobarifunr,  juoicare rcnca. 
m;5puta,cu  n  ir»fc  alucrqua.n  probarumc.r, facrum  fcntiarauc 
lciai  Qui  m  rc  magtscft,  quod  plcnque  probarunr,  juJicem  allt. 
gan  fidc»  probira:  arct.lfimc,  iti.ctllTimc.  arg.  hujmtex.  ^n.hicfe^ 
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cx  eoconfutarur  quod  judcx  qotconrra  probationes  judicat,  litrm 
iuam  facit.  Lnrfentnrttu.io  f  .fn. De  Edcn.& arg.hu  ih*  tex.  Ncc  ad 
I .  t  tcm  facic  quod  dicimas  probationcm  judici  ficiendam,/ 1  i.infin* 
De  Vreb.  itcmque cau  ferceiTc  aibitrart ira. »  i.z.De  Tcftib.  quu id 
*    vcrum  cfl  tii  dubio:  nam  &  talivtit  ut  redpi  eam  oporrcar  jurr,  ar- 
bimumejusprotinusccilat.J./.io.y.J?»  De  F d. PUvc *  fi  'ttiVxgta- 
'*  viiis  putar  conrtanotitnm  ,  quam  iplcmetfedt  facto  habcrc  cx« 
ilbmit,  proPur.Ci.irc,  judicis  pcrfonam  exuat;  accufa»ons  dcnuo, 
*ci  t.ftis,ii  cniiacorurafir,  ui  hoc  jurepoflir,  futctpi.it.  Quodfic 
Cu|acius  probac./iA  \2.0hf  i 9.  Hotomannus  1  cmMb.QufJT.fll  c. 
27.&C  Oodinus  in tratt.fuo  de  Repub.  Qy\  Sc ira  Azoiiem  conlultum 
a  pixfidc  Boiionicnli,  rcipondilfc  pctlnbct.  Denique  iircstalis  f«t, 
&  *  ut  ocul.irem  judicis  confidcrarioncra  rcquirar,  nnn  qu<  d  foud 
probatumerit,  icd quodipfe  adhibitis  menforibus,  vrrumdeprc* 
hcndet,)udicabit./.yi  irrnptioneJ.f.fin.Ftn.Reg.  Qnod  fi  fortc c?puc 
7*   aliquod  t  jurisparttbus  aut  coturaadvocatis  fuciit  omiflum,  (up- 
©lerc  id  judex  nonporcrt  modd,  fcdcV  tcnctur./  mn.  C.Vtqu&dcf* 
%.  part.udv  jud.fuppl.Scddc  Pil  cipc  tjudicioquc  t|Us  fuprcmo  ron- 
«ullis  itavifumeft,uiis  cV  rcmfacti  exfcntentia  conicicmiaque 
iui,  fupplerequcat,  (dqueargumento  cjus  cvincurt  quod  Sapi- 
entiiHmusRcxolimfincprobauouibus  poeramcontrovetfum  al. 
terifcminitumadjudicavit.  C^oanquam  rc  b<-nc  infpccra  Salomon 
ibinonexconfcLntiacontra  quam probaiumparebarrfed  cxindi- 
ciisvaldequc  ptobabili  prailumptionc  |udicivit.  In  ccrcrisrgi  ur 
turius crit,ctiam lupremos  judiccs  perionas inteiim  fuasdeponerc, 
cV  rcftimoni j  diccndi  f u (cipere onus,  Ncque  c nim  magiflrarus faci- 
Ic  farict. quod  Princeps  ipfc  prxltat  Ufticilius.  Vtde    ec.  c*njil.6$}* 
0M».  1 6 .  C^ftalMcqutallegat.  (jmd/Pap.tn  Decif.c.if. 

Ad;^juiunivcrfa$.] 

i .  KjSngldiij  fcteftaicmnem  coercitioncm  ccnt\nu$* 
j.Prtfes  \w  Deporundinon  babct. 

S  Cemiliaticoffofiii. 

+.  Ucm  ynogtadiffoteBds  fonitnrfrccmnigrdvicrnm  de+ 
Uclorumcoercitione. 

/~\  Vod  hic  dicirur  t ,  eos  qui  univerfat  provincias  rrgnnr  fia* 
^Vbcrc  gladij  poti  fratcm,  quzfti< ns  m<  nuir,  An  ubiquc  gla» 
^i;potcfta*onjocmsravioitnj(.cKicuiciicni  cumncat,  rr.  g«fque 

dKtamf 
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«Uciimif  id  non  effc  perperuum,  m  hic ubi  damnatio  inmetaKumi 
fludu  potejlatefeparatMr.^r  t.6.9  .  r.Dc  tnterdic.&relcg.  Prsfrst  ^ 
enim  jus  quidcm  gladij  habcr,  &in  mcralluro  damnandi  (uthic.) 
»oi)  tamcndcportandt,  quippc  ob  quod  Principcm  confuht.4.  /,JL 
Qu?d&  Duarcnus  anr.otat.Diwr.Aic.Nectobltatquod  ama» 
iori  ad  minus  hoc  loco  argumentati  liccr,  ira,  ut  qui  jus  gladij  ha-  ** 
fecf,  habcar  &  dcponandi,  Quia  hoc  argumcnrum  non  ptoccdit  in 
ii>  cjuae  lcgc  alicui  fpcciaum  fucrcconccila,  ut  reci£  Cujacius  mo- 
nuir.  C*]*c.inl. fiqnu.  ^.f.eius  aui.DeiniuSto&rup.tiil.  Faberml. 
jomt$*m.9.&9.dc Rfi.lMryincent*C*heiAiy.2.Difp.c.s+  Fft  tramcn  * 
intcraumquandogl  idij  poteftaspro  omni  graviorum  delictoiuro . 
coercmoncaccipiiur,**  tnl.  }.mf.defurifd.  Scd  hocfitpcr  racto- 
nomiara* 

m 

Adf.finalem.] 

Anjudex  fenrcnriara fuaro  mutarcpoilir.alibiplenius  agimus, 
Sc  <juidcmfuoloco.  Vidtqutponmmtnfra.mLanedmjfit.Ve  remeU 

Ad  1.  Senatufcon  fu  ho.  1 6. 

•pRjcfcriptiottfmpotis  non  nocct  ci  quiactione  tcmporaliagere 
*  non  potuit,  iuxtal.uinfin.C. de*A*nexcep.  Prcindc  & ci  qui 
afccrequodammodo  cum  prsfidc  autcjus  coraitibus  ootuir.quia 
difficilcmfperafclicisevcntus  habet:qu*obeara  cauuminftituta 
Bon  eft,  po(f quam  quis  eorum  ea  provincia  cxcelfit ,  rcftituitut.  tt$ 
in  texjatim.  vuic  quoquc  jnfta,  in  l  parsltterarum.  de  /udtc, 

DE   OFFICIO  PROCV* 

KATOJUS  CAESAMS  V£L  RATIU- 

NALIS. 
ur.XlX. 

Adl  i.J.fin, 
▼idc  jux  fcripGmas  infra.  m  l.per  precuratoremM  vfct.hau 
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DE  OFFICIO  EIVS  CVI 

MANDATA  EST  IVRISDICTIO, 

TtT.  XXI. 

/.  Speciali  lege  conceffa  an  tranfeant  mandata  )urifdifti$n£ 

2.  Birto/us  nctatm* 

$ .  Conciliantur  offofita. 

4  ln  cafu  abfentu  a»  $ladij  fotej! *s  mandetur\ 

y  i^l n  fure  Can.  qutst  in  hac  rejit  mutatum. 

6.  C onfuetudo  dtverfa 

7.  Cajtro  in  feudum  dato ubi  Princefs  abfoluto  mferio  uffo 

eft  an  tranfat  una  tmf  mcrum. 

rVV^CBHOVl   SflClAllTBR  t  L  B  G  B,  VEt  S  B  N  A  T  U  S« 
\CON$ULTO,    VBL    CO  NSTiTUTIONE  PRlNClpUM 
TRIBUU  N  TUR.MANDAT  A  I  H  R  1  S  O  1  C  T  1  O  N  E  nONIRaNS 

F8RUNTUR.]  Exempla  fum  gladij poteftas, ttt hic i«; . i .confi- 
liumcxcrccrcj.i.ivf.^.  decernerc  dcrraniadlioiic  alimcntorum. 
l.cnmht.De  Tranfitc.tatozcm  dztcA.S.Detm.  &  atr.dat. cognokc- 
rcdc  lufjx&otutore  /.4  inf.h  t.  Scd  t  Bartolus  parum  api£  hunc 
tcxttim  ita  explicat,  ut  cx  comcrum  &  rnixtum  imperium  magi- 
flratibus  majoribus  privikgio  concclTum ,  ttundarc  non  pofln  r* 
Cum  nihil  pcnc  horum  in  propoiiro  rcfcrarur. 

I»iiurfut  id  icmjobfervandum  eft.  glidi' p^teltaremcVr;  liqut 
qux  mcu  impcrij  funt,  ipfiquc  jusaicemis  ofhcio  non  cohasrenr, 
roandata  jurildiclionc  non  irtnsfrni,  adcoquc  nece*  (cparaunB 
cuiquam  yofic  nund\ti.tex.hic.&  l.nem-* pateil.  7.*De  R.  Ittr.  NcC 
ad rcmftcit^l.  (blenr. (up.de Oft. piocon.  quiaibi  uoniplapotc- 
ftas,  fcdfolacaofarcogniriopolt  accufauonc  jam  inftitutam,man« 
dari  polle  rcfcnur.  Ip(a  cvim  condcmnatio  Sc  abiolutio  proron- 
fult  rcfcrvatur  exprclIc./.,w».C.</*  Offtprocon.Vctudc  j  ec  mutat  /. 
ejyiegAti.  1  f.  dcOff.  proconf.  quia  Icg  10  j  roconlulis  ConftKunone 
Jjivi  Marcitutorcdarecoucciluraclr.  Idemq;  dccognmcoc  fufpc- 
fk\  ruroris  judicandum ./.  1./.«»  xutem.  C.efi  jf.tmJ.cognttto.mf.h.t. 

Incafu  *  tamen  aftlcniu  merum  euoquc  imperium  nundjri 
polTc  rcccptu  cn\.te.\.htc  Excepia  ipfa  glauij oQtcWitcNoveU,  r  1 8.c. 
md^tc pwhibemHt.D.Tfroncho) jl  Popttbrts  meus.  Cent .  1  .enant.c.  1 6  ct u  i 
Mov.umcuAccmuu^  oaitolui.fc  alijdc  caufaeipfius  cogi  incno 

&  dchuitio- 


Digitized  by  Googl 


IN  PANBICT,  IIB.  %  41 

I?  definfrfonc  accipiunt,  ut potefta;  imerim  cxfequendi  roaneat  . 
apud  prmeipalcm  qi.Bart.Loft.bic.BdlJnl.i.C.depedta.jud.cpb 
&  Cujaciusinclinavit.i»  epenbm  poftumis HdTtpmtanum.  A114  ve-  ^ 
ro  lureCanonicoroerumimpcrium  delcgariqueat,quxfitumcft# 
&  hocquiicm  plenquc  probarunr.^/.m^^J  fedem.de off.pdM. 
CoJl*l.  htc.  Scd  nuiquam  relaruraeft.  idcoquc  dirTcrre  in  hacre 
Cauoucs  a  jurecivih  non  dicen>us.  «r£-  ct.& 2.dtNoviop.nnnc. 
Nccad  rcmfacirc.111  Archiepifcopatu.cx.de  rapt.quiaibidc  Rcgo 
agitur.id  cit  Piincipc  rcgni  fui  fuprcmo.  Tamctfi  cnim  regnum 
Sicilix  (  de  quo  ibi )  fit  bcncficium  Ecclefix  Romanx  ,  tamca 
conftat  pIcrofqutRegesctiam  aliorum  vafallos  ,  in gubcrnationc 
Gliem,  fuptema  uti  puteitate.  Minusqnc  obftat  clicct.de  or7,vic# 
in  6.&  cftePtfcopus.de  off.ord.eod.lt b.  4.Vbi  cpifcopoconccditur  dc- 
legarc  ciuias  criminaks.Id,  n.cd  Rt  quia  epiicopis  ipiis  caufas  c  juf- 
modiagitarenon  licct.  tex.tnc  »lt  necter.velmon.  Plane*  firtavioc 
cautaiubilr,  abfolutioncm  a  dclidrointerdumcommittcrciicet.  c. 
ult  tx.de of  ;^.or^.Attmorib.obtii-uit  utfpcciah  icgc  cocefla  ipfis 
snagiftraruu  officiiscohxrcar,  *k  mandcntur  hodiepro  arbitno.^-  * 
\o.m  Sum.Ch.t.Ferrnr.in  tjsemo.De  reg  )ur*  Wefenb.tn  Tnr.b^t.n.j,. 
Ztf.in.l.}  inf.  L  ejur.AfnrHts. par.A.  dtftinc  r  .».<>&.  Quod  hodie  in 
potefUte  Piincipu,Coroitum  cV  Barotru  fcrv.  rur  in  majoti  Europc 
f>arte;prxcipue*  in  Gerroaria  ubi  Priocipes  fetc  maiore  quara  ahbi, 
Htunrur  porcftate.licet ohm  foluroodofuere  magiftratus  perpctui. 

Inquatamentcdcledus  habcnduseft,  ne  cuique  pcriculum  a- 
lienicapiiiscommittatur.llludqaxfitumcft.tan  caftro  a  Principe  ^ 
in  fcudum  dato  cum  pertinentiis  &  junfdictione  cohxrente,  ubi 
Priticcps  abfolutiflimo  imperioutifolct.imperuimctiammerura 
concetfum  vidcatur.Egorcfpondi  rcm  in  factocoiifterc,  &  fi  Prin- 
cepi  meroimperio  in  caftro  &  tctritorio  cjus  fit  ufus  tanquam  ejuC 
d-ra  anncxo,ipfum  quoq;unifub  annexx  junfdiclionisncroine  in- 
CclJigi  tranflatum  N  am  mcrum  impcrium ctiam  jutifJiAionis  no- 
imue vt  nu  haud  raid.wf  hicin verf.veluti.& l.fttn 4ltam.j.$.fin,c*m 
U.  frq.de  Off.  proconf  &  bocfert  Menocb  probat.  lib.i  >pr*f.  c.pj-  C«- 
v vttH.c  1  SPr4,Q.auo5t.  Fatbtn.  Itb.-j  .conirov.  c. 6  f. per  tot.  Dcniquc 
6c  regu'are  cft  ur  bcncficium  Prtncipb  quam  liberahffimc  inierpre- 
tcm  u./.i  fup, Ue conflprinc. Nec  ad rcm facit quod  mandati  jurif- 
dicti ?ne  ijuii  traMsfcruiiturca  qux  fpeciali  Icee  funr  rnnrrna.  quia 
id  non  Al  collatione  benehcii  Principahs.  *®  de  mandata  juriidi- 
Giont  m 'gilrirus, dtctumeft.Acr'*"»  ep>°d*  diximus  moribus  no* . 
ftiisplr-urrq,  impcrifi  quoT***  merumomciomagiftratusconrine* 
!!•     vcca  Hi^toimptnoPimccpsrbi  fpccia^im  l^u  veluranncxa 
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cfus  rten  fft.fcd  e*  diverfo  fub  univerfalicognitione  principarus  fo?. 
contra  dicimus.  Quia  qaod  de  cohxrcntc  jurifdidtione  di^urn 
eft,  haudalireraccipiporeitquamdeeoquodcontraclu  feudiiiclt 
comprehenfum.  Ideoq;  id  in  prsjudicium  impcrij  meriquod  apixi 
Principemvclconi1liariose|usgencratimfuit,tnterprcuri  non  po- 
Xefiferljcmperin  ftitmldtionib/De  reg.jur.fd.  Feltn.m  c.quo  *d fede. 
§x.  dcojf.ord.  cujus  fententUm  commttnem  dicit  Qesnal.  tnl.tmperium^ 
wmm.f§*  inf.de  lurtfdic.fcq.  Dnt  'Bnncberfi.Cent.  i  .fn4wM.17.iM  jL 

Ad$.Qai  mandatam. 

X .  Tmferium  merum  att  dfudfilum  Vriiutf.Jtt* 

2.  Rdtiodubitdudt. 

j»  ^4zonis  &  Lothdrijcoinert&tio* 

4.  J%udfli*nts  defnitio. 

QVl  MAKOATAMIORIIDlCTtONEM  SU  I  0  B  P  t  T,  *  R 
PRIU4  m  1  n  1  l  haiet.]  ld  quidcra  t  dc  jurifdiitionc  Sc 
eiadjundto  impcrio  mtxtodictumeft.  Scd  quarfitumeft  anlmpc- 
rium  rocrumapud  (blum  Principem  fir,an  vcr6  5c  magiftratus  qui- 
**  bus id  fpeciali  lege fuic conceflum.  Oubium  t  movit, quod  in  prin- 
cipio  hujoslcgi*  rercrrur,  magiftratus  publicijudici)  cxcrcitioncm 
habcrc  dclrgatam.  lnde  enim  interri  viJetur,  proprium  eos in  hoc 
habcrc  nihil.  Nam  qui  mandata  jurifdictione  utitur  muncrequi- 
dcmaltcriushingitur,  adcoquc  magiftratus  eft , propriumtamcn 
ineonihil  hibzt.utbic.&l^.infeod.  Acccdir,qnddjuiirdictioncm 
iiominc  fuo  habcns  cam  mandare  poQTic.  /.  more9  inf.  de  Jurifd&. 
Quu  vet6  metum  imperium  mandari  non  poteft,***  m  prin  fup.eod* 
contradicendura  magiltratum  id  fuo  nominc  nonhabcrc.Loritiut 
j.  igiturcontra  Azonem  tcertavit  impcriuni  merum  apud  lolum 
Principcm  eite-  Qui Oc  arbitro  Imperatore  Hcnnco  Lucclburgenfi 
palmam  tuht »  &  cquum  fub  codcra  ccrtamine  depotitum.  Azo 
contra,  quiacosqui  univerfas  provincus  rcgunt,  jusgladij  habero 
traditum  cft. Ullicitdt. $.  uuiuniverftt.  de  Of.fraf.  Accedit  quod 
defegatisrelaruraeft,  pjopria  junfdictionc  lpfisa  Pr*fidibus  da- 
Ca,&cognirioncm«nsde  (ufpcctis  tutoribus  haberc./.c*j«Mfw-ver/l 
tumpropridm.inf.eod.  Ktfpondct  autem  Azo  argumentoLotanjt 
quodcxcrcniumw^rmc. /, pro  |urc  exctccndj  ponatur.tan- 
quamnimirumcaufaproeffccto,  liWc  fcntcntia  plcnfquc  phu 
cuit.  2>Z).*w.ucct  Aiciatiw  Lottxjum  Cc^iuM^i-Tdtddox.cC. 

fci vci* 
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Ftv«rd^fim«r1A*opriori  fctrgumenro  fa/iifecilfepoier,  qnod 
©Tterciiium  projuic  exercendi  pontumautumer;  ramen  ca  diftortio 
pauld  magis  violcnra  cft.  Ncaue  argumento,  qaod  egoaddidi,  re- 
fponfnrasquifpiamitaracilc  ur.  Sicnim  is  demumjorifdicticncm 
Hl andarc  porcft,  qui  cam  fuo  nomine  haber.  d.  l.mere.  cenfequit  ur 
eumquiillaro mandarenon poteft,  h-berc  norninc  altcrius.  Vnde 
ita  argumcntari  IiccbitjQuicanqurjurifdictJonemnominc  (ooh»- 
bct,  candcm  altcri  mandarr  potcft,  Qui  verd  gladij  potcftatem  ha- 
bct,  eam  mardare  non  poteft,  ergo  cam  ron  habcr  nominc  fuo# 
iVecobftatqucddicimus,  Prarfidcmprovinria:  jusgladi)  habere.it*. 
/.  ilttcuMt .§,tjutMmvnfMt.<\\i\t  id  quidcm  iraeft,fcd  habent  inrerim 
illud  a  Pnncirc  f  bi  ipcciarim  conceflum,  t\  confcqucnrer,  concc- 
dcnr<i  ipfius nomme.  Prorfus  nt  qui  mandatam  junfdictioncm  ha- 
bcr,quidem  roagiftraruscft,/.  j .  mf  e td.  fcd  interimpropriuinci 
hibet  mhil.Mt  btc.  Quanrumartii  ctadd.l.  ccgnirio.inf.cod.ee  r- 
tu  m  eft  cam  Lotharii  fcnrcn  tiam  fi  rmarc.-nam  dum  juris  aut  hor  air# 
icgarum  a  procor.fulc  propiiajurifdictione  accepri.cV  cogniiio- 
ncrodc  fuipectisex  Conftnutione  fingulari  habcrc:  co  ipio  indi. 
«a*  jutgladii,  &  qus  cjufdcm  qualitatii  funt,  proconfulem  pro- 
prianon  hcbcrc.  Atquc  id  igirur  magistft*  Ego  qoidcra  isfurn 
«01  ncn  facile  m  dcfinitionibus  quacftionum  a  pluriom  fcnrenria 
fim  difceflurus.daboctiam  opcram  ut  ipforum  interprctum  tcnten- 
tiat,  induftriamci  quans  minrmum  pugnarcdeprcliendantur:  fed 
jn  iis  quz  erroicm  habent  roanifcftum,a  vctitatc  lcgcm  ncUcam 
^uidcm  ongucm  diiccdara. 

Ad  |.  finat. 

/,  Jmfttium  mixtum  msttddtifitejl. 
I.  ExflicdtU  legumefftftttnm. 

PAUIOI  WOTAT:  1T  IMPIRJOM  QJfOD  IOR1SD'CTIOKI  eoRjt- 
RtT  MANDA1A  IUR)SD'CT!OnC  TRaNSIRI  VEKlUS  iST.Jldim- 

fcrium  mixiumdicimu'././.  tnfttt.i.ttbtnos  Utt.  Conftac  igitor 
ci  hoc  rcxio Impcriu m Mixtum r Mtndari pofle.  cenvtmt Lco^nuit. 
$.fin.&tj$lt.inf  t  d.  Et  quidcm  qood  plcriqoc  oliro  t  alircr  lcnfc- 
K.gl.Btrt.&Mlif  donandumeft  ignorantir  anriquitatum  quiilii 
f  cnuus fuerc drftituri.  Ncqoc veio  ad  rcm facit  l.quicquam.7j.t« 
tibidccrctum  cV  l.i  mnia.77.  Dcrrg.jur.&  I.  ncqoicqoair.  t,  ubi 
oVcrctom.  Dc  Off.  prcconf.  inquibus  /ccurfu»  cV  /afon  libelluf* 
ptojiUirii  dclcgtiicnc  tcccrcioniialnc^uc  id  iaiun.ci  m  tvincc* 

ftfCMe 
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ic  conarifunr,i:i  iu  quar  mixiiimperij  (unr  propriam  cegnltiontai 
mi^iitratnum  uqum:  ^emmacnim  cacumlegjm  nun*  clt,  Qui* 
proconlul,  nbi  nulla  KtCti  qu2(lio  ut,  juiisintctimdcrinitioclar*, 
-jjUrumque  libclli  luhlcriptioncdccretum  nucrpont-rc  foict,  iditt 
omniou* caulis nun  v  i cOe.reiJe i/flctit.x.  Pdrad.c.yBinUttt  tndJU 
BcqfttcifHAm.fjth  dccretnmM  Ojf.pioconf.  loan.Ferrarjtn  d.l.vmntah 
dc  rc^.Inr. 

1.1. 

Rclata  cft  fu pra inl.i.& infrk in L i .tod* 

Adl.Jj.&l.fin.  princ, 

• 

I  xyirgumentum  legss. 

*•  Qui  mandAtam')uri(ctict.hahet  judicem  dare  fitesJi 
j.  Diffcrunt  \udtcem  dare  ejr  \urtjdifti9ncm  mandare. 
4.  Ltici  fcrvater  dtffert  ab  eo  cui  \ttrijdiclie  man&ata  e/l* 
$.Pr*J'dibu4  vetttum  c$n8i;ucre  lo.tjervatcres. 
€.  Cettfuetudtnentrartd, 

MAgiftratus  qoidem  cft  qui  jur<Hic"cionemmandatam  liabcr^ 
fed  quia proprium  in ea  nihil  habct,  altcri  illam  mandare  nc- 
*  quir- mhic&Lmorc  infJejnrifdic.Vhnc  quin  judiccmdare  *  poftit 
etumiscuimandata  juri(di<5tio  cf>,diibitarineqisir,/.f«w^fffr.ia, 
|,  $.i.de  Wic.Ccrcrumt  ldlogcdiverfum  cft  a  jiin<dictionc  madara: 
ju  fexenun  delcgnus  coemnoncm  modd  facrihabct,  isverdcui 
man  iata  j  irildictiocft,  oracio  magiltrarus  fun^irur;  dindo  nimi- 
rumjudiccm,&eidem  actiones.cxceptiones  rrscfcribcndo/ormu- 
iam|u4icaiiui,dcuiquc  etiam  judicitum  cxlequendo.  Dclcgatuf 
V  i6judcx,cwi&darusfcupcdiiieusdiciuir,  udtccmducnon  po- 
Ceil  ( pretcrquam  fiaPnncipcip(odarusfit./-4;«^cc.C.<^/*^ic.) 
Quanquam  ne  hic  quidcm  caulas  meti  imperij  aitcri  mandare poC- 
it*t././  prtnc.rjr  qna  uos  ibifnp.eod.  quia  nimirum  (olam  cognitio* 
nc:n  factihabct.dcq^ed  fjcultateOatuciidicx  1'rxtonsprarfcripro» 
junfdictionem  non  ucm.  /.  f.Defent.drreiud.  frtharc  tameifiinrcf 
majores  noftios ob  antiquitatumignoranti^mutcunquc  Cutdifpu. 
4.  tata,hodicclarifliima  funt.  Dcnique& t  ab  us  quibos  jarifdicti» 
mandata  eft,  diftnguenai  funt  loci  fcrvatorcs./.i^nwc  dcTnt.& 
c*roum&  lgcilciy*i««* fc^uuntut  cacjua;  lcge  cuimjam  (pcciali 
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«meeffa  funt.  £  i.cfr  Li.CM  Ofweius  etut  vic  prarrer  i>(um  jos  gla- 
di|.  %(ov.  iittC.ddhdCfrokihmm.cns  quibtis  jurifdidio  mandatt 
«fl,  nonirem./.i/*p.fc.r.  IurctanKnNovclUrumPrsfidibuj*  ve-  4 
t  it  u  m  c  ft  loci  fcrvatores  conftirue  re.  ?(ov.t.  Nov.  1 7.  Pr»  tcrquam 
cx  gravKfinucaufa.  #«v. r if .  2\[#v.  1  Quibus  dcrcgatum  vi- 
«rcturrituloC.de  OrLcjusqui  vtccm  ai.  jud.vclpr2r.c4bt.  Quan- 
quam  Confqetudine  tdenuoadmirtum  fir,ut  ctianiprafidcs  iaca-  n 
M  nccclliiatisconftituant  loci  fcivatoiej* 


LIBER  11 

DE  IVRISDICTIONE. 

xix.  L 

AdL* 

r-  Inrifdic7h  nndt  dt£?*u 
S.\^4zcdcfenfm. 
j*  Im  dkcrc  nutef. 
4.  /atr is  ditnndi  frifm  mtr. 
/.  W/Y*r      /£*»  feddntimnnnm 
ef.  Intifdidicntm  mtihdbntrtit. 
7.  DtitgdtmJt  Primtpcj. 

I.  Pr<«/#r  \nditdrt  tpfemttrtgnlariterntn ffltf*  • 
/.  tfifntdtis  t)m  rti  CenHitnticmbus  intrtdn&s» 
jd  CdmfuctndcGclrid&TrdnfifuldnU. 
jt.  Inrtfdictic  hddicrmt  amt 

jj.CHdgffratm  ddtctum  afejndicnm  txftqutmturft** 

tcntidt. 

jj.xJiagtBrdtm  munhifalcs. 

J4.  Bdrt.&  dtij  j  urrfdiciiottcm  qnmade  dtfnhm*. 

jj.0ficstmpdtMfuctupIfx4. 

AlurraUcondo  tdifla  jutlfliatbeiT.  (nam  qnicam  f  jnrisditi«J  - 
nc  tdcriTiuc,  viM,Fnl£.ZAfnon  analoguranominatiorus,  2 

C  fcdgcanj 
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fcd  genus  quoddam  loqucndi  (equunrur  quodallufionem  voea* 
mus.Vc  cumiuris  auchorcs  reftamcnium  didtumpcrhibei  rquafi 
f.  tettatiom  m  mcntis.  lus  vcrd  t  dicere,  non  hoc  ctt  judicare  fimpli- 
citcr,(cd  dccaufapiimd  fummatim  cognolccrcjdcinccps  attioncnt 
foimularr  queagendi,  mox  judicem  darecoram  quo  caufa  urrim- 
que  vcntiletur,  &a  judicc  (cntemiam  latamexfcqui,  l.cum prdtor, 
4.  I ».  X>tiMd.ktc.&i.u<DtvorPtt.tDtrtjMd.  Ocmquc  r  juce  vereri  nort 
quicunquc  pro  arburio  agrbat,  fcd  a  magiftrato  prius  a&ioncm 
poftulab.it,  Eani  veco  dencgabat  Prxcor.fi  poftjianri  |uiis  raciovcl 
honcftis  refagarcrur.«rg.'./f  rfeAfftM  ofDe fjlu.i.i .%.de mjpicitndo. 
&$.fiH.DcvenjHfpJ.i7.*»f.7>*vcrkoblJ.is.f.rt*qHe44:De  fnjur. 
CumftmU.Pctindc  bc  exccptioncs  ac  repficationes  dabac  vcl  negabat 
/.  i  f.Labco.De  tlum.l un.i.funt  qut  pMtct.2(etjMid  in Jty#/.<amct<t 
bonx  hdei  ludicmnonnullc  cxceptionciineltentip  o  )urcsl.fdjt 
•  •         ideo.t\.SoLnuttr.l  hutufmedi. +t  f .  qMtfervMm.f.  Uclcg.i  .mc 

tione  proinde  carura  cflcc  opus.  Acrione  dari,  prctor  judiceni  Sc 
plerumque  excorpocc  judicum  ( mmhore  Gclho  m  T^oil.  tsftt)  fin- 
gulari  dibat,cidcnique  prxfcribcb.it  formulamdchnicndi,  ludex 
I,  ighura  Pcdaneus  feu  datus  folum  de  factocognotcebat,  idemque 
finicbatex  prxtcripto  Prxrcris.  Prxtoris  cogniriofc  jutisdicundi 
pctcftaj,  juriidicrio, tot.  hocttt.  judicis  ccgnino propnc  jodicium* 
dicebatur, vel  inrerdum  etiam  notio  /• > .tnf.Oere jMd.& •l.notitnenK 
1    Veverlt.fig.  Dandorum  *  vcrojudicum  potcftatcro  habcbant  Prx» 
tor.Prxles,  Prcconful & corundem  lcgati,cV  ii  adeo quibu^ id  Mo- 
re  vcl  lcge  conceflum  fuit.  i.cumprttor.i  i.  Ocjud  Quanquam  ve-  * 
F»  td delcgatus  tjudex  alium  darcjudiccm  non  pocerar .  lu  drlcgatc 
tamcn  Principis  contririumeiar, /.4»*d*«tt.f.C.  dciudic.  f diocau- 
fa  foJuin  nbicornmtiTa.  Inea  emmquovis  ordinario  m  -ior  hibc- 
bitur.C/tfur.i  i.olt.i.Gvl  t.O^/^j.f  >cduplici  vcrd  cogtiitione  hae 
vidcrc  liret  latius  aliov,  %tv*r  lib.  Protrtbun.fingulx.  xo.^utnc.  10« 
*  tb.c.ioSiutr.c.is  •&  \  tnhjt.  Prxtorigitur  tde  facto  non cogru>£ 
cebat,  prxtcrqu  im  m  cxtraordinariis.rt/.rj'.  De  Vur.&  ex-  ctgn.  ac 
ne  judica  e  quidem  de  facco  (n  crteris  poruir,  ur  rcctcDuarenue 
a n notit, i\h%  c  .Dtfp.c.  r  j.  namquc  id apcric  iadica tj  nit.de  Off.prtt. 
f»prk  l.prtfet.t. deOff.  prtfl.j.  deTm.&cur. dst.  Qux  fi  nci»  hi  c 
dicunt,utipaucos  an  e  annos  lureconfultusalioqi  inirfgrisdo- 
cuir.revcranihildicunr  Imoconftathcc  ipfnmclaMTirre  txCcn- 
flirutionc  DkcIcnanitcV  Maximuni J. a./^V*  t?td.t*d.cnit*u» 
tuiiuit,  Praefides  in  t^fterumipfosccgnifuiosr<rc(Iaiic  .c)ecaufi$ 
quibu^ante  ncctrTirio  judices  oabant.  Denique  t  i:cc  valdcrincr- 
iieiiabcafcCclti**:  tunfiiulama;  leJgicc  ficviocisn  r  r<cc- 
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ftt  contuetudo,  qua  non  a  Prarroribus  ipfis,  fed  preceiTu  concluio 
pcrunum  cx  iudicn  circumltanribus,cum  jurifconfulto  unoaut 
pluribus confilio  habuo,  caufa dcfinitur.  Cererum  id  hodic  in  hiC- 
cc  provineiis fwguUrc  cft.  Siquidem  antiqua  dandorurojudicum 
ratio,  ftrktaquc  formularum  impetrarioabfolefccrcpaulatimmo- 
rcccpit,  dcinccps  Conliirurionejam  allcgata.pcnituscftfublata. 
Li.CM  cPed,tu.Li.&  i.Cide  Form%& tmp.fubl.  Itaque  &  hoc  re- 
fpcctu  rjurildictio  hodic  definiripotcft,  lufta  porcftas  cognofcendi 
Jtatuendique  de  quavis  re  qua*  ofticio  judicis  recrc  cxpeditur.  iufta 
dico, quia  ni  1  jure  parata fir,  junfdicrio  nuila  eft./.  |.  C.  eod.  Cog- 
nufceinlj  ftatucndique  dico, quia  lunfdicno omnis  convettitur  m 
«ognofccn  10  ftatucndoquc  de  rebasadquarumdcrinftioncmma- 
gi  iratusauthontas  requintur.  Siatucndi  vcrdpoteftasaliaf  exie-is; 
t utionem  habci  adiuncram,  alianonitem.  Adjuncram  eslecurio* 
siemhabct  cogmtio  magiftratuum  quibus  mixtum  impcriuracft, 
itemqueeorumquibiiscftimperiummerum  (quippe  quodipfum 
quoque  latioi  ijurifdicrionis  norame  continetur.J qma.  xj* 
de  Or.iurJA.prin.de  Off.tim  em.mm  &  utrique  hi  fcntcntiasctiara 
judicuracxicquantur \  fc  d*ioium.dJ.*sf.0iv9ePt§.tHf.de Re tud. 
ixfccutioncm  lgitur  adiunctam  nou  habcnrjudicesdati.  Ampho- 
rcra  tamcn  pauld  tquam  hi  potcftatera  magiftraros  municipales  ha-  > £ 
bcnt#  Nam  tamctfi  hi  magiftratus  noracn  habcnr.  ar^  Li  •  Si  quie 
imdic.  mn  obt.  &  mooicam  cocrcitionem  ettaro./.  1 i.  inf.  h.t.  qu« 
taraen  ad  majorem  impeni  potcftatcm  pertmet,  cxcrccrc  non  que- 
unt.  L  ea  qma  tnf.  ad  municip.  Qgalc  cft  in  bonorum  poiTeliioncm 
rnirtcrc  d.l.ea  qus,.  cV  cum  qui  quod  extremum  lnjuriidiciionc  cft, 
non  facir,  pu mrc.dJ  i .  bt  quta  mt  dtc.  »on obtemp.  Parum  tamen  rc- 
ferrecxifti.uarcm.fidicas  magilrrarusntuakipaiesetiam  hocipfum 
quodimpcrium  lubcnt,  imperium  mntum :  nam  vCl  maxirac  ld 
cum  imperi  lconjunctum  eft.  vtdetamen  Subttl.  noflras  Itb.i.  c.14. 
FauI6autcm  ^alitcr,  quaranos,;uiildictioncindcfinit  Accurfius,  |4j 
fL&  'Bart.hic  tyft.oin  Sum.Q.eod  nttm  t.Brant.  tnparatJt.t.num.i* 
ncqucufq  jc  aJc6  incptc.  Intcr  juu.dictioucm  vtro  Sc  ofticium 
judicisuaiumdirFcrentix  cft.  Vtienim  jutifiicrio  dicitur  potcltas 
cognoicendi  &  ftatuenduitacandcm  dicimus  officiumjudiciscura 
ad  actum  cxerci!  ii  rcfpicimus,  l.qutrefrttuere.6b.de'R(t  vmd.tot.ttt. 
deT^eb.auth.md.pojf.  Qu  imdmodunri  &  *  prctor  tpfe  diciruriu- 
dex.  Li.& 2. tnf.de  Judtc.  Refpertu  vcrd  Confuctu Inm  hodiernx 
dividunc  Doctores  Oftieium  judicis  in  Nobile  <5c  Merccnariuro. 
Nobiledicuntquodjudex  motu  fuocxcrcct,  Mcrcenaiiuro  quo<4 
Huoat  tUkim.iLTimjt.  Zafhtcfildendorp.tn  pralud.tsfd.Forenf. 

ia  2>  $H*dt 
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titJi  Of.jud.  Schntid.  m  fr*ut.tnfkJt%X$JMm.YO.  Quanquim£ 
cem  mcconfidcres.nemoeorumluquiaccuratc  illadlltinxcrit.  Ec 
▼erd  cfldivilloca.uti  juri  noftro  pcrrgrina,  itanulli  omiiinoofui 
conimoda.Quod  &  ahj  annocanr,  Ctr*mf.bic.  unm.f.(jtdd.Ad.L».i» 
uum.\%.Dtvcrhf\fnif  At  hacdcrcqui  plura  requiik,  vidcat  lite 
dacum  nofituro,de  Oficio  iudkis  finguUcetn^.i./«r  I#C 

AdJ.i. 

CUI  1URISDICTIO  OATA  *ST,  1A  aVOO^ri  COytll^ 
S  A  TIDINTUR,  SINI    «JVIfUS    lOkllDICTIO    fc  X- 

Kicari  nom  potest.  ]  Hoc  dc  jftuTdicl  ione  fpecifica,  Ccu 
enagtfUatuum  ofncio  .»ccipe,iion  dc  nutione  judicum  pcdancoru  rn 
iou  datocum:  naro  quas  hi ft mcntin* dicunt, magifttatin  ipfe cxfc- 
quicur,  WDivo  Ttt.^Dtrejnd.  Explicace  cnim  jurifdictioncm  cfk 
hoc  loco  imperio  uti.  Scd  ncque  pcdancojurfici jurifdictio,  ac  fol* 
rfc  faCto  noiioc&Jtxiiml.frex^.ttd. 

Adl.j. 

/•  Urfermmimferium  dutd. 
M.  toteff.ugUdu  fy  mero  imferld. 
/.  Uridllnjtnnttllt  )uta  Ms\eptu  retmleruM  tulimftrkm 
merum. 

4- \^mne  mttttfd  diclh  dd  mermm  imferimm  fertinedU 

5 .  Lftfixtum  imfcrium  quid. 

C  iMixtum  imferium  qui  bakesmt* 

f%  Germnnut  &  Belgicd  cerfuetmds. 

/.  ExfUn4tithn\w  textus. 

p.  RxfUcdmur  i.frexjnf.ejr  l.  ed  qud.^d  murfidf. 

/#.  fmferimm  mixtum  in  quibm  tthjifltt 

/  i  ExfUcdtur  f.fim.C.  mbt&  af.quem tn  int.reB-fef» 

Ij.fncmrcerem  ducerenen  eH  meri  (ed  mixtitmf* 

1 1.  LMmicJddictid  sdquidimferium  fertineut. 

Id  lmdUemdAre  Imftrm  dm  jmrifdtcliemvff* 

TmfiMum  aut  Mt rum  iOT  mixtum  EfT.J  Mcnjw^ 
'irorxrjum  fic  dictum  eft.quod lcge fr cciatim  tnbuiiur,  cV  a Ma* 
giHcatuscrrJciofcu  junfdicciocurptnitusciividiiiicilJ  i  ftf.dtCf. 
m  djm  tmu  idcm  cc£U  t  dcuuibiiur  glaAUj  j eicftai &d aua&cm  ncn- 
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4n  trin  ftciftorofos.*mtf<^VNarocum  qusrfi  rom  A  t  an  id  tamam 

proexempro.an  verd  dcfcriptiwicpofitufneflct^plcrifque  placutc 
juftam  defcriptionem  foxe.jilc.lib.j.  Fmrmd/DmmrJib.\.DiJf.c.Si. 
(M]4C.ii,Obfio.Lertdf.bic.n*m.  6.qood  magis  cft.  Parumquc  ad 
rem  facic,  quod  damnatio  in  mctalJum,  judicij  publici  ciercitio,  U 
qucvisgrnviorumcriminumcoerciiiovenit  iropcrij  hujosnomi* 
tvt.lfiUnt.fMf.de  Off.froconf.l. i  .fmf.dt  Off.  tim «w.gladij  enim po- 
rcftas  utt  fumma  mcri  impcri}  pars.ceterjs  per  fyncchdoehcn  aut 
sjtctonumiam  pottusdcfignat  »  bic&c.dilfcie.dtftnt.txcomm.in  b\ 
Malc4  vcrd  Bartolus  cVcjutcum  recuti,  ineoquod  *  mcrumimpe-  fa 
rtum  reruiVrunc  ad  iphusjuraMajeiratif t  vclutifcgis  condend*, 
ve&igaliaconltituendi,cVc.  Quosatex  ncocerici»)amanteali)ob  . 
hoc  tcptehcndcrc, 4sfU.h$c>HA6.C*n*f.nm*4i9.LjuU.in  /,a  j  .****. 
im .  Deverb.fi^.  ira  ab  eo  tempore  in  errore  hoc bc ignorantii an- 
liquitatum,  ncmo,<jucdeqnidcnt  fciam,  cordacus  ftcatus  cft.  11- 
lud  ramcn  tqrjrri  video,  AnnerrulA*  dicrio  vcnur  nomine  im«  4ji 
fcrij  mcri.quod  non  pnramut.  Atqueid  argumcnrocjnt  cvinci* 
furquod  mulctsf  di#io  conccditur  ci,cui  jus  cft  publtci  judicium 
fae  tCtndU*.  f.fin.  inf.  dejmd.  C»j«.  «•  f**-  C.  dcMedemnU^  vui§ 
wif  nnm.  i  $ .  tmdtml. 

MlXTOM  IfT  iMPimHMf,  CUI  f  TI  AM  I  R  ft  1 1 »  I  C  T!  O 

inist, ]  Arquchic  textus  trguitad  diffcrcntiam  impert)  hujus, 
imperium  merum  dictquod  a  jurifdiAione  ciivifum  feoaratumqutt 
*tT.  Mrxtom  igicur  prartoris  fcu  praefidis  t  fhcio  ineit.cidcmque, 
rjnde&nonien  haber,  perroiftum,  cuivis  ctiam  ahcti  magiflratui, 
trcrbi graii«.<€dili CuruliofTici)  rationecompercns^feanngulit 
in  cautisqucpertinentad  jntifdicliorrmfuamj./ai. C.b-t.ctmfim. 
Iftud  Morihni  noftris  magiltratos  pleriqoe  omnes,  eriaroduumvi- 
ti  irmnicipalcs  6V  pagomra  pr*fc&i  habenc,  non  caroen  adcodc- 
s5m'rione  prif,*«  l.fiu.C.  eed  quam  confuctodinc  qoadam  )ana 
diu  recepta.  Sed  &  Re&ores  fchoiarnm  poblicarom,  quas  Aeade- 
tnias  dttimut .iifdem  Meribus  +(1n  Gcrmanii<&  Belgica pr*cipu£)  n» 
boc  imperiogaudcnr ,  nount  nemnmUi  in  jiutb.bmbitm.C*  Ne fil.fr* 
f>  t>t.  quanquam  in  Irallaferc  aliud  intclligo  coniccturo.  Hanc 
<juod  ad  tcxrum  hojos*  legr<atiinet,cc>i.ftatuciattlitctocjUsvaric>  * 
laboratum  eflfc,  DD. drverfidiverfmode.  annimiram  junfdictic  ab 
linprrio  mtxio  ftparata  iTr,a»  roinos.In  qoare  tractanda(rorcTroif- 
d  inutili  relarioneopinionom)br«vttcrnotarsoportcc,MixruiT>im« 
periumtlici  ciuod  tuiiidictioni  cclurict.arf  £*c.  nihil  tmro  id  alsud 
*ft,  quam  imperium  tragiftrarui  corrrctcns  rouretr  jurifoictio» 
piij^cnio^i^a  ciiftunnktM  tftpVJfiitw  m  htc  duc  sct^tjait  sqofi  rc 
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9«  ipsa  indiri  Jua  funr./.*//  fup.de  Off.  eitu  cui.  &d.b.t.  Nec  murat  t 
l.i.inf.  hic.  &l.caquaci>.  Admumcip,  nam  quod  ibi  dicirur.ln 
poffciTioneu  mtrtcre,  imperij  magi<>q  tara  ju-ifdicrioniselle.id  ncc 
ehgu  alrcrum  ab  altcroj mulroque  minus  ieparar, fcd comparatro- 
ne  quadam  magis  oni  quam  altcri  afcnbn.  Magis  cntm  impcrij  cfle 
dicuntur,  quae  uugis  in  cxiequrndo  omliftunt  quam  cog^ofcen» 
do.  Quod&  Cu]acius,/*£.i  i.O£.j«.ac  Duirer.us,  Lb.  i.  Dijp.  e.e. 
probitunt.  Triaenim  frrc'  h  ctcxru  proponunrur,  Imperium  Mc- 
ru  m,  VtKtom,  lurif  Jictio*  Quorum  duo  prim6  dcfcribunr  u  t  gcne- 
latim.  Scquiturdcmdefcripoaquoquf  juiiidtctionis  ipfiui.  Nam 
qiundonuuciipareimjudicis  dandi  licenriam,  inrclligeudumeit, 
id&  adcognitioncmexjurc,  ttemque  actionem,  cxceprionemquc 
dindun,  dcmumetiam  ad  przlcrrbendam  for malamjudicsndi  te« 
fcrn, uridocai  laius  fupta.  udl.  i.eod.  Nonigitur  cademfuntju* 
rifdittio  &  imperium ,  individua  tamen,  Mixtumcnimimperium 
dtctrur  quod  junfdictioni cobacrcr.w htc.id  vcr6  nihil  aliud  eft  qu| 
iraperrum  migiftratui  compcrcns  munerc  iutifdictionis.  Igitur  f 
ImpertumMixtumindandabonorumpoiTellionc  confiitit,juben» 
docaveriPr«rori3ftipulauone;cVin  pottetTiencmenam  mirtcndo. 
bfc&l  fetj.1.4  f- 1  .fnp.de  Of.etut  cuu  Eodera  pcrrinct  m  integrum 

fi»  refticutio,  l.es  tput  tnf.ud  tSWnmctp.  Nec  r  mutat  I.  fin.C.ubi <5c a- 
pud  qucm.inlnt.  relt.pet.  namquodibide  judicibusdatrsdicitur, 
peti  apud  eos  in  intcgrum  rcftitutionem  poftc, dc  tiaaccipi  oporrct 

»•  quibusmandarajurildicuocft.SiccV  tincarcerarionera  ruixtiim- 
pcrij  e(Tc  conftar.  ex  i.i.  tnf.  De iujm  voc.U  a,  f. exu&U.  /6.  de Or. 
/er./.o.i* fm.*Ad /.  Jul/Pccul.Phac  quod  cadcm  meri  impcrij  lit.ut 
Bartolus,Baldus  6V  Alcxander  autumant,  id  nnfquam  rchtumeft: 
Impcrij  enim  meri  poiifiimtim  dla  funr  qnx  fpcculi  lcgcalicui 

13.  confcruiuur.  /  l .  fup.  dc  Off.etmcmmcnd.  Perindc  &  t  mulctz  di- 
crioncm  ad  impcrium  mixcumpuro  rcfercndum:  nara&r  h*c  ifti 
impcno  afctibitur  quod  habct  is  qui  pignora  capicndi  jushabcr, 
id  cft  magifttatib,  plerifque,*/./.*.  Ad  LJuLfecuUtxtfuprk  num.+> 
hxeirmxrij  mixti  funr,qu*  verodicantur  jurifdictionis  cflc,fuuue 

14*  fupra  te\\\\imtb.vtdeepup9nofupr*udl.\.h.t.  Illud difputaiit  vl- 
dco,  Anjudicem  darcquodluc  juriidictioni  afcribitur,  ejtildera 
propric  (it.ait  non  impcih  potius.Dubium  movct  Lij.f.i.  Dc  jud. 
lnf.ubt  magiftrataijudicemdare  pofle  dkiturproptcr  vim  impe- 
ni.  Ceterum  cgoexirtirao  idutrique  tribui  rcctc,  nimirum  quit 
juberc  judicarc  intelugitu t imperii  cflc.e x  d.l.  1 1 i  .inf.  dc  Iudtt. 
forruuiam  verojudicandi  prxfcribcrc  jutisdtctiouis,  Quud  conftat 
« iii  (jux  Uu&t  ceUtt  faf*  fupti,  edU  frs 
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#.  Ptena  t\m  aui  <vitUt  tdiltum. 
>.  Contra  auem  ntn  frtctiat. 
j.Cni kat jnrna  veniat  afplkania. 
+.  Ctnfuatsiiues  buim  feeuli. 
5  J^ui  w*»  babet  in  are  luat  in  ttrfore* 
4.  Jm  iivtrjum  m  ttntratlibus. 

QVi  cdictnm  t  i  magiftratn  ptopofitum  Wolat  dolo  maTo,  in  e- 
nmouingentorum  aurcorumjcdicium  datur  qntd  popoJarc 
cft.  Scd  hoc  non  t  tia  eft  contta  cnm  qumondolomaIo,nonctiam  * 
eumqond  fortcquod  fioot  resexigit.aftgiiurjadcitandum  foiti 
aliqacmaut  monendum.tor.6r;.Fi(cot  vcrdanagcnrircenaappli-  > 
«anda  fir  quarfitum  eft.magifqae  dirimos partcm  nnam  n*fco,afte» 
ram  actoii  applicandam,  idqucjuxta  proptium  popalatium  aetio- 
»um  metffm./.i.«/e  Comelus.  tf.$.fiu.ad&C.S}BJ„}.$.D$vus.  Dc 
ftf.vul.  Sedcdictat  publica hodic cetinmpcn*  ferapromaoiftra-  * 
fwimarbitnomnlctarifolcr. 

f.  I  n  s  1  *  ▼  o  s-  ]<>j j  ex  Jioc  tedicto  rcus  non  habct in «re.luct  *• 
in  corpme.  ut  bie^r  Qin.  iuf.  Dc  m  ms  vcm  Scd  id  in  delictis  cV  pce- 
•isqucilla  fufefcqunmur.fingularccft.lnt  CVAtfffCdbllf tntm  fuf-  m\ 
*cr,  fidtbirorccdat  boras. I. s  C  . ^ui  ben.ced.ftjf.  PIan£quiainrer- 
mifTu  (olvcpdarnmcxacticnttm  indelictum  pxcpri^ner.cadir,nc€ 
«■um  c*c««ple«iio^ijcorPoicpetc/U.x.C^c£aiw:/^.io. 

- 

Adl.fifamiHaf. 

fidc  qu*  fcripfiinfra^  Ltiud.^mfrmc^dL^. 

, 

I^qui  jurifdktiorii.ig, 

r.  Arfumentumbu\tu  /.  * 

ExflseatdJ.rr  Dt  \uiit. 
S^ttanetfsatt^ 

+  ln  tu  nua  )ursfii8u>tui  vmntatttt  Jttnt ,  JhfutfjjL 

quifymdtcitteah 
*lMarlutU'*itm. 

u\%jinnu+ 
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fatn  mdgijfrutm  qut fe  Ufum  txiJlimAi  vl»diurt fi 

iffumquest.  * 
f.  Infriucife  Uft  quid \*ru. 
I.  Ctufuctudt  htdierud. 

t.   /^Vi  jurifittctLni*  prareft fibi  fuifqne  jnsdiecre  neqsit, tex.hie* 

*  V^Necmuutt  l.inprivatis.7»  inhdclud.tametfi  cmmutriuk 
quc  huiut  legisconciliandarcaafa  diverfx  rariones jllatar  funt,  ta» 
rocn  potioi  mihi  Duarent  fcnren;i*.vtueft.  Iscxiihraarpitrcm  re- 
cti  in  caufa  hlij  iudicare  polfc,  non  cxcrcitio  iuiifdictionis,  (ed iu- 
diciiprivati.qaorumirurauiunrarjudrces  dati.  A rquc  ita  accipl- 
cnda clld.1.77»  Ius  vcro  diccre  patcr  fiiio  non pofUttftr bunc texi 
Diverfa  entm  multo  funt,  ius  diccre ,  quod  Prrtotis  &  magiftra- 
tuum  eft,qucrumora*fcnpris  rvnr.ulisjudices  aitricti  funt  prxcr. 

I-  t6:&judicare(tdcitfacti  inquirere  vcnutenn  Piano  quu  magi- 
ftratus  hodieomcii quoque  ratiooc  aotioncm  facti  ipfimct  habcnc* 
l^x.Q.de  ftd.[ud.  rectius  dicimus  nrmtncm  in  caula  fua  autfuo* 
lum  judiocm  cfle.  tit.C.ne-qnu  m  fu*t*ttf.  jtesdie.cf oflremb.de  jip. 
feU.  Sed  hoc non  tta  cft-in  jor  ridictiono '  voluntaria.  /. t- frp.de  Offm 
frif.qauiaca  periculumpra?|udici)  verti  non  (blet./.i Jfttp.de  Off+ 

5*  friet,  Sic&taioitrtspartiurrhvoiunuteckc>Kiucauiaiuorum)u. 
dicarc  permi(?umeft./.f*f«  etttm .6. inf.de  Arb.  An  tautcrama«u 
Aratus  la^sabcoquiipfius  jwtldiclioaifubditaseft(  fcmctipfuin 
▼indicarcqucar,  vidcarnus.&exiftimoiiiplcmcx  n  pMiona  fuafit 
larfus,  vindicate  feipfum  non  polfc.  htc.  &dl.  un.  C.  ncqnuin  frd* 
CMkffted.  Diverfiiimarnenertt,  fi  |unfdi&to  vci  in  perionaiplius, 
vcl  quo alio reodo rio\ciuv.Mri.l.7.frp.ecdMt.tit,inf.  S  ftujue  die. 
7f  non abtcmp.l. a. in fin.de Ittdic.  Prince ps  t  tamen  hac  iu  re  ob  fan. 
dtim  perfonx  regiz  raajeftatem ,  potcftate  utcrctur  m  «jore.  c-S-KV* 
nech-confil.w*  nttm.t .1.  1  Scd  hocquoquc  cum  modcraroin* 
€4*{*et*Mk>  accipicndum.  vide  cleganitmttxt.inl.  un.  C.fi tjnu  Jmp.  maledix. 

Quamobrem  moribus  tn  pler.ique  Earop*obriruiit  tut  Piinciptf 
•*  ctumkeia;  majcltatBcrimcapcrahos judiccscxpcdtant- 

Adlfiidem.il. 
I «  \>frptmeutum  legu. 

j.  Inmutuufetttitmbmntnuttlditur  \urifitclicr.i(mt(fm\\ 
j.Secundm  cafiuqut  \urudictitnh  mtdue  uen  tttcnauut 
mdiutt mmu  ttpfimutm. 

mrcdim 
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4,  ftp  reViV»  40***  petite  tertius  ctfnt qu9mtim)ttrifdi» 

dittionh  rton  atsenditur, 
$ .  Jfyartm  csfit/  jmilis- 
f.  Cdfnt  unus  a  reiul  1  prscedenti  exceptui* 
7  Cj/us  alter  exceptm  tn  cognitionearbitru 

PLuribus  a&ionibus  *coraro  rorujus  jurifdictioinfraornnittra  1* 
quanntatcm  cft  infra  fingularum  non <  ft ,  agir  ur  rccte ;  ncc  iu- 
lifdictioms  modus  cocaiu  atrcr.di  £  lc r .  tcx.htc,  Idem  111 1  moiuis  * 
pctitionibuscft,  ut  (1  quamius  pnniopoftulatainfra  finitura  junl- 
dicnoms  irodum llt  ,  poP.enus  vcidpttira  eum  exccdat.  j.  i.hic 
Scd  neque  modus  luufdictionis (  atreditur  cuminitiominorquan-  ^ 
tifas  poflul.it*.  polleamultd  apparucut  major,  Ittlt.f  finC.de  Ap- 
pcll  Neqne  enim  qium  um  utbat  ur,  fcdquintum  pctatur  111  ruc 
reattendifoLr./.ptw.f.yiVA.f.  Quinquamn \\ actor  dolo faciaf,ttl 
expeiifascondcmiutiduslii.ij/.  /iiex  Jaftnd.fi  fin.  Notandum  pro- 
iudc  cx  iioc  tcxiu  c«-  in  fui  da>  d4  jurtldictionc  quali  atcm  actio- 
n?%  rnitttuue  attcrdi,  non ctiam actiouis cjus qua?  jurc  ptmoitct.m- 
pciciet  acton.  Vnhi  gratia,  Si  i;i  lsretiroiioagcre  potcns  non  au- 
tem  po  iVlloiio.  i  ihilominu»  polfcflurium  irftituat:  Non  hocatten- 
dcfduman.xtio  cios  hercrc  polfit,  quia  id  ad  ftaturocaulaeprin- 
cipilis  pcitinct,  kd  iolu  m.nodo  an  co  rnodo  inftituatur  ut  jntifti- 
etioni  juJicisejus  convei.iat :  nam  quu  attcnditurftatuspraticns, 
fcrhuncttXy  rcs  non  dirigitur  ad  cvt  Kt.u\x\J$uit.*y€l.Jaf.htc. Atque 
ita  refponmdc  facro  co.iulrus  a  Satrapa  Sallando  ititer  hatredesab 
Haerrt  tci  Lccmcoulcm.  Dcnique  idcm  t  dicimus  indcbitoannuo,  4« 
taracrfiiJ  cxcontiactu  rroccdens  ltc  unutn./.i  6.§  Jftchnm.Dc  vcrh, 
§bl.  (cdhoc  ipfum  lndbirolingulorum  annorum  non  etiam  unt- 
^ciforcdituuraiurcvindicandoroagiscft.  Quojfi  quanticast  fcu 
rcs  polhiiatiquoque  crcvcutcontumaciirei,quantitas  fcu  respe- 
tir.i  aetendenda  di.d  l  fm.Q.dt tAppcll.  Magis  tament  cft  (i  pluics  .9 

f>io  parubiis  linguhs  ^ganr,  vcrbigr  communi  dividundo,  fami- 
ix%rci(cund£,qu  c  tota  tamcn  fupcrct  jurifdictionismodu:  quan- 
titarem  puefinuam  i.on  attendi,id  cd  quddcertum  jamabinifio  lif, 
tcm  tota  uni  iolt  adjudicari  poile.  S.fin.htcJ.peti.  ejr  t^nth  fcq.Cde 
fcnt.ffrtntcrtoc.  Scdncquc  hxclcx  •  ptoicdit  tn  ct  gmuonc  aibitu,  " 
quu  coramco  ne  quidcm  reconvcntloeft.c-  cum dtle&nt .  cx.ae arh. 
ft.  Bart.Iafml.cfi  receptu.mf htc.Q^rKx  tarocn  111  jutlicis  daricogni- 
noncco.ra  forei.c.i.#f  i.cx.dcmm.pet  pcnndc  nimttu  utcotra  cV*  irt 
cocftcaivofcnitt  oatuu  ptotogua  tunidictioctt.^/.54rt.<i  l*f  d 

H  Ad  LMa* 


P.  B*sn  ic.  comment. 

Ad  l.Magiftratibus.n. 

N  magMratus munkipalis  mixtum  impcriam habeat,  quarqut 
eipcrmiHajuriCiictio  fit  velmii.us,  latius  ahbitractarous.  v*. 
defnf.  in  /.  i  .num.  is.ecd.& SmkiUjmSiM,tX.  1 4. 

AdLcumqui  13. 

f.t.1  \>f  Agiftrams  non  potcft  judicari  jubereeodiequopti- 
JVlvratusfuturuscrt.f^.W-  Necobftat  I.venJitor.  49.I. 
t.dc  Ittdic.  Vbidiri:ur,  judicck datos  ab  iis  qui  magiftratu  abicrur, 
durarcciiam  in  tcrapui  luc:cfforum:  namque  id  vcrumeft  ,cuni 
judiciumfuititiceptum.prioii  magiihatuqui  juflerat . adhucdu- 
rtntc;  cum  hicedivcrfo  agatur  dseoapud  qucratumdcmumju- 
dicium  mcipctctur,  cum  magifttatu  abiillct. 

Adl.fi  pcrcrrorcmir; 
1«  Conftnfus  fdrtium  tfudttnus  \urifdicliontm  frortgtt^ 
j.  ^in  truns  vidtatur  conftntht,  rtmifivh  • 

COnfcnfu  partiumtragiftratusjtuifdictio  rccipitur.etiamficasj- 
fa  alias ad cognitioncmcius non pertiueat, l.i.inf.De /*i.No» 
L  f  tamcn  hoc  ita  eft  fi  in  qucmpiam  confentiatur  qui  nulh  prareft 
jmifdicrioni.  Tamctfi  cuim  in  cum  quiderocompromim  queat, 
tot  tit.Dc  recep.arb.  ptivatorum  tamcnconfcnfus  non  tiibuit  iuri(- 
dictioncm./.i.C.w^.  Qucmadaiodum  nccalius  proalioaditus  iu- 
dcx,  ft id  pererrorcm  fiat.jurifdictioncra  pcr  hoc  fortitur.  tex.  bic» 
An  f  vcr&  crrans alia^co  «fcntiic  vidcarur,  cV  quatenus  contractuc 
**  pererrorcm  imtus  valcat  vcl  minus,  alibi  tractamus.  vtdequdpi* 
infrdtnl09.&fttfJeC<>ntr.emp.&hl>.i.SHhtl9c.io. 


Adl.folct  prator.16. 

TAmetfi  prartor  vel  univcrfamjurifdictionerr  mandare  porerar, 
vei  fpecicro  aliquaro  unaro,s>ir£*ffc  fr.v.dcdclegatoramenfci- 
cimustura  caufx  alicuhis  arriculu  folum  mandarealtciinonprf- 
fc.  tsflex.Uf.&Afii  m  L*  judice.  C.dejud.  Ratio  eft  quia  bic  nihif 
injunfijiciionc  habct  proprium/.  more.  fup.eod.  chmfm.  I. 1  <J"* 
mtndatamDeof  eim  cni.  Ac  tatrctfi  Batiulus  ahud  aututtm,  m  d.L 
tnore.  ientc^  tia  tamcn  ejus  1  op  cft  rtcrpta.  DD.  qmptfftfach.lto* 
t.Comrov  c  .46.  Reliquaad  h'mc  rnafcii.iro  pcnrotr.tia  isactavi» 
mui  fupri,**  d%l.  1 4  %ui  mdhd*t*mj&  Lj.Dc  <ff*j*s  cui. 
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Ad  l.fi  convcncrit.  18, 

K^frfttmentum  legu . 
j.  ^iditus  \uiextjftando  dicatur. 

5.  Conciiiatto  &  exftcatio  i  fiauis  in  confcribendo.  C,  4\j 

ef.  &  cler. 
Jurts  Catenici  diverfifo» 
/.  Cleri  us  forumfeudale  dcclin&re  non  poteB. 

6,  gutd  \uru  fiauis  fromifit fe  eonvenire  fojfe  ubuunauM 

fuerit  defrchcnfus* 

Slinrerpirres*  covenerir,utaiiuspr:rtorjusdicerer,quam  cujus  * 
dc caiifaiuriflictiocirct ,isc  mutcrur jltenui  voluta*  ptiufqu.im 
judcxadcatur,  nemocompcllitut  convenrtoniejufmo.liftare.  tex. 
htc.  AditusautemtJudcxlntcIllgit^rvclllttscontcftauoncI//.^lc•.  «• 
Tcl  diUtorhrum,  qu*  omilTa  dcchnaroiia  proponunturj  oppoli- 
tiouc.Hart.htcJeq  fFaui.  Alex.  /af.ptrl.fed  etft  fufceperit.fi.verb.& 
altis  dcfcnftonJfus  ufm  hanc  omtfertt.  tnf.  dc  Jud.  Quo  fjCto  relihre  3; 
no  1  liccbit. '.i.tnf '.e9d.ttt.de ind  Ncc  au  t  n  m  focit  i+fiquis  in  con- 
(cnbcnuo.C  dc  bp.cVcler.cV  l.pcn  C.Hc  pacr.quiaea  ptoccduin 
renii  »cia^ioneprivilcgii  quoqutefbto  ahcnuscximuur,  ha?c  cum  • 
quisfe  lubjicirjurifdtCMoni  adquam  comr  uni  jure  rcs  non  per- 
tiner.  gl.&1s*rt.  Alii  ramcn  ira  auuimtnt,  hic dc  pacto  nudo  agi,in> 
©ppofifovcr&de  p>ciocorifractuiadjuncio,Ctjrmer»im  idad  actio- 
nenf  piolt.  reciiia*  dicimus  parti  rclilirc  noi»  licerc.  C«mc.  adAfr. 
inhacl.Cfoucan.  tbtd.C[uod  magiscfh  Quoniam  hoccafu  tn  id  quod 
fcmcrdt,  tetiofoict  arg  i.dttm proferre.S.fia*  Derccep.Jtrb.Tauorm. 
inc.t.dc  tudm  Ulud  nour.dum,  t  lure  Canor.ico  clcricnm  pnviie-  4," 
gio  fou  reirinciarc  non  pol!c  c.ft  dt/tgcnti  &  cftgnificaslt.ex.de for.  ,m  r^ 
comp,  Katioclr,  quiacojure  privilogiumid  11011  fingulorumcaufa,  dtmerftaf 
dd  univeiil  ordinis  bcnehwioadeoq;  ipfius  ccclefiaiticijudicis  no- 
roinecenictur  introductujn  quogcucie  rcnunciaiiormcgulariter  . 
non  elfc  locus.  rBal. tn  d.l.fi quis  tn  confcrtbendo.  Gail.  1  .0Bf.4O.num.  10. 
Qua-ipfa  rationc  r  ligatus,  clencus  ,  forum  feuuale  rccufarenon  ' 
poilcr.cum  ii  rmgrsdomiiu  quam  vafallorum  gratia  fir  inrrodu. 
€tam  jex.in  d  cft  4tIigeu*i,Q^id  ctgoi  ficonvcncrir,  quemconve-  4» 
mci  pollc  ubicunq  ic  fucrit  dcprchenfus  ?  cVobrimiir,  eodemquo 
/upra  dicrum  cft  movlo,  pofle  rciiliri.  arg. huius  tex.  Hart.  &  Iaf.tn /• 
mnn  tetiejuc.f.  f  tjuieita.tnf.de  Eo  ejuodctr.lo.  Niiiquisdirccriuspro* 
juifccit  oatc  vd  folvcie,  ubicuuquc  iuvciinctur:  tumcnim  nvgis 

H  1  dicimm^ 
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dicifliatt  ubicunquc  inventumpoiTeconvenirik  eo  qnod  quifqtM 

tbi  contraxitrc  ccnietur  ubi  foUerc  proraiftt./. ctntraxtjjt.  Dt 
*£U.q*amvu.s  i  .urtft.Dtjnd.Bait.kU. 

Adl.pcnult. 
Vide  qaJC  pofuimus  fupta,  in  1, m  • 

Adl.ult. 
/.  K^rgumentum  legis» 

2.  Sentcnth  ab  tm  ompetentt  j  udice  Uu  c8  t  uttd. 
J.  guomodc  id  aetiptendum. 

+.  Res  )udicata  pro  fdttt  valae%& frofartttdonvaUtt 
hon  poteft* 

S.  Jguando  td  nott  ita  ft*  ^ 
r  Comiliantur  ejr  expltcantur  fc  J  fepusm\m  VH*  *9* 

tat.  ejr/.fquisexaltena.Dejnd. 
j.  Rejfcnfum  authoris. 

i.  .  pXtrarerritorium*  jusdicendtmpuncnonparctur;idffnquccft\ 
*-'(]  quis  fupra  jurifdi&ioiiem  jus  diccrc  velit.  tcx.  bic.  Vndc  fen- 

j_    rentia'ab  tucompctcnti  juJ.cclata  nullaeft  ip(Q)utc.i.fipertno* 
rtm.h.t.  Idquc  verumeft  *  cfiatn  inca  quantitate  quac  infracjus  ju- 

*'    rifdi&ioncm  cft.  Cum  fcntentu  t  cx  rarte  valcie&  ex  partc  non 

|,  valcrc  non  fc(Tu.l.mkociuduio  inf.FAm.trcif. Nifi diftin#a  tquz- 
ftionumcapiu  cflcnt. rB«rt.%Altx.I-f,b'c.  Nccobftat  quod  alibit 
rclatumeft,  cuir  qui  t  x  alicna  uiiidi&ione  ad  prartorcm  vocatnr, 
venire  dcbrre,  urjudcxeegnofcat  an  fua  jutifdidtio  fit;  idcnimita 
clt  quaudodubiumcft  ancaufi  ad  )uii(di&ionem  c,us  pcitineataa 
tninus.  Aliud  jnindeeft  fiilludliquidoconftct.  Qraroobrcm  fcn- 
tenti  im  latam  ob contumaciam  ejat, qucm  manifePi-ro  crat  ifti  ju- 
rifdi&ioni  r,oi  fubcflc,  rcfpondi  nulhra  ,  curodefadtocflem  con- 
Ciltus  fuper  fcntcnuaroagi{tratu>  Hafiletani,  dum  cx  ca  foTtcpto 
tribunali  Zwollanoagcrciui  a&ionc  judicaii.  V)twh  ficitatioflat 
adlocum  minus  rurum,  peiinde  dk  imus  vocatum  impune  ncnpa- 
rctc,  C  lem.posloralit,  f.  defipertt.dtSent.  cjr  rtjud. Vidc  latius  hacdft 
rc  infii,  m  l.fi  g  hU  tx  aUtna.  j  .Dtjudtt. 

* 

qvod 
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(^ODQJ/ISQVE  IVRIS 

IN  ALTERVM  STATVERIT,  VT  1PSE 
EODEM  IVRE  VTATVR.  tit.  II. 
Adl.r. 

/.  Tdiftum  frtfrm  quando  lccum  babeat4 
M.  Cogit  atiems  feenamnewo  fatitur. 
$.  ?/  quis  alterum  inique  accufaverit  (jM  \ttrit. 
^Anhoc  edtftum  iocum  habeat  in  frtxitcgw  &  refcriftis \efr  n.$. 

*pDi£tum  hoc '  habet  loeum  advcrfiis  cum  qui  jus  iniquumin  *I- 
•*-rerumftaiuit  vcl  impctravit.wf  htc  Sed  utrunquc  hoc  cumef- 
fecluaccifimus. /,/.£./.  Cogitationis  fenim  ^cenampatitur  neroo. 
,  t.cogitattonis.dt  Toen»  Quod  Cujncms  proprie  de  hoc  cdtdto  icriptu 
'f\i\z\tCujac-ltb.%.obf\i . Incrimiiubusl  enim.eVmaximc*  ingra- 
vionbus,  fi  cogitano  mod6  ad  a#um  qualerocunquc  pervcnerit 
conrratium  dicimus././if**  «♦*  dic*m.(.*U  Sptfc.&clcr.  Planc*  fi 
quis  alterum  accufavcnr.ncc  crimen  rrobarc  queat,  ipfe  accufa'or 
fcmilitudincfupplicij  tenctur./.w/f./^ dttAccuf.ubigl. &'DeD.tatet 
An  vero  edidtum  •  hoc  quoquc  iccum  habcat  in  privilcgiiscV  rc.  4.' 
ioipiis,  Bartolusquacrit.  Batt.hic.  magilqucdicimus,  quia  ronc 
grcdiunturperionam./.  i.f.plant.  dcLonft.prm.  iniifdcmcdidum 
ceflarc. Qupd  tamen  non  ita  foicr,  fi  rcfcripta  obreptitia etfcnt.  ///. 
C.(t  centrajusytluttt.publ.  autnon  omnino  finguUria  tnfavorem 
-vci  odtum  ui.ius  Cum  heneficij  ptincipis  plcnilTirnaro  interprcta- 
tionemiccipizM.l  pen.fup.de  Conjlfruu.ubi  eisxL 

Ad  1.2. 

*  ludex  mate  \udicam  eonflio  *  «fforis,  an  etuiat  h  penaeditH. 
j.  Liemfuamfacit. 

$.  Iu*iftonjnltusma!eco»(ulensan cadat  inhu)m  edtfti  peenam. 

T Vdcx  fi  t  confilio  aflt  floris  male1  judtcet  non  fuo,  non  cadit  in  e-  ci 
panAw.tex Jjic.Liuvn  +  nihilomhius  fuam  facit  ,adioiicque  * 
ob  hoc  in  fcau  rer.ctni  parti  larfr.  l.utt.tnf/Devar.&ex.cogn  prtni 
Jnft.de  Okt.atta ex auaftdtl.  Jta  Bartolus rocmorar,  k  n  ulios icdc 
c^nvcmos  vidiflc.qmfyndicornm  fuafuremporeoracii  roale"  judi- 
czfcnt .Bart  hic.  StdcV  jurcconfulturo  T  tmidecaufaiitc  piopofi-  g2 
ta  perpcramconfuluit,  fi  re$adcfTccturo  pervencrir  ex  hpccdicto 
tc  jic  1  u  1  uutaijafjm  l.t  fufJtJ.Mm.  1  cZaf.ib.  1 


-6*     ,  P.  BuSII  IC.  COMMENT. 

Adl.  J. 

Ad  $»  SHs  pro  qao.]  Vidc  quac  ponimu  s  infra.  do  TtRJ.fkh 

— 

■ 

Ad^.quodautemair.] 

/.  tfot  tiiSum  tranfit  in  havedem. 

2 .  Conci'htio  ofpohti. 

j.  Erficatto  hu\tu  texut» 

4.  Doclorumjentemia  hoc  loco  frobata. 

%   •paenalc  cft  hoc  edi&um*ac  nihilominus  tianfic  in  hcredem  *r 

»•  *  hic.Ucc*  murarquodali\sdict  nus.pcnusad  hxredksno  rranf- 
•  itc.  /.  Conflittttionibtu.  j  j .  m/.^r  OW.  & atl.  & l  ficut.  jSJcT^g  iur. 
namque  id  quidcm  reguJare  c It,  qua>.do  paena  non  ccepit  inuiurar 
in  pcrtoui defuuCti.  Si vcro  im  iu  indefundtocepiflcr,coi  riarium 
dici  nus.perhunctex  cum  ftm.  Sccludttur  cnirctnerird  mtrcsjure 
eoq  jo  1  ipli  pcr  dcruncrum  cft  adcmprum.  Ptoinde,  cum  d.  fun- 
crusli  iupcrciTct,  alio  jurcuti  vcll  t  quam  iplc  quandoquc  impc- 
iraflcr,  cxceptionc  hujusedici  ftcludt  pollct :  mcnto  quoqucde 

•»  he»ede  dicimus  idcm.  Atquc  ea ,  rucntc  noc  loco  t  rclitumdt,  hx- 
redtcxccpuonem  pcenalcm  cx  hoc  cdieropnejudicar?,  ncc  ulla  in- 

4*  ferim  ac»ionismentiofit.  Quod  *  &  aliihoclocoannorant,?/.  Bart% 
Iafhtc.  qui  ipfi  id  quod  hic  decxcept  lonc  dicitur,  rcctc  quoquc  ad 
rephcationem  Sc  duplicationcnuransrcrunt. 

SI  QJIS  IVS  DIC  NON 

OBTEMP.  . 

TIT.  III. 

Ad  l  un.f.  fiprocurator. 

CiOntumncia  procuraroris  dominonocere  non  folet.  tex.hic.&K 
f  pr*curator,£.de  pr»cur.  Quod  Bartolus  cum  modcramineacci- 
iw,ut  in  rcbus  quidcro  minoris  momenti  domino  prsjudicium 
liar,  in  magnis  non  item.  Bart.  hic.feq.  Saiic.  in  L  $ .  mmm  .£depra- 
-   cur.  quodniagis  eft,  ne  in  minutis  ob  mininwm  rcm  roaxiroa;  facil* 
pwiudicium  ruu4r^./.4.  Demintreft* 

DE  iM 


1 
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DE  IN  IVS  VOCANDO, 

TJI.  IV. 

Adl.i. 

* 

sJn\udvtcdrequid. 

j.  idem  ey  tn  )uatctum  voctrt. 

j  .Vetus  mos  in\ust  octndi. 

4.^An  dd  vtcdtitnem  m  \m  tiim  nttefarit  viattrfl 

ddhtbitus. 
j.  Citdtit  difett  k  vHdtitnt  in  }us.  ' 
t.Rcquiftd  Citttitnu,  ubi  de  diverfitate  quadam  inrit 

Cantnici  dnnctatur  9f  nimirum  dits  frstfixa  ntm 

fit. 

f.  uin  iudex  deiegdtus  ctmnifitnem  citdittniinferercj 
tentdtur, 

f.  K^fn  libettus  citdtitni fit  infertndus* 
§.  Ptdfens  utneitdtusdurejptnderttenedtur* 
.  so.Vitium  citdtitnis  furgdturtomforUionecitdti. 
1 1  .^uidficitdtusfoftuletfMttmfm  deiibcrationis  darh 
\z.guomtdt  id  accifiendum. 

ti.Si  dies  ad  quam  citatio fic7d,cdddtin feriatatquidiuris* 
%a/.Canenum  diverfitds. 

It.CtfifuttdcitdtiouuftrmdifilUdieiuridks  nmerit, 

fequenti  erit. 
1 6.  Cstdtitnis  exfediend*  requifitd* 
nAucrimtne fiagranti  ctmmifit  mdscisdd  dtatitnem 

'  neceffarid. 

Jl.StcundumrequifitumeitaticnisexfedieneU. 
iV.Tirtifm  requifisum,  &dnUferindonecefdriumfiu 
xoJncitdtionuformd fngultrum  tribunaltum  mores  as- 

n.Anindlienotmittritdegens  rcfi} citciur* 
%itJZ&mtdtidfd4* 
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IV  |R«  VOCARB  BSTIURIJ  BXfSRlUMDI  CAUSA  ¥ 
c  arl]  Hoc  4cftadeuvocarcqui|ttsdicturuseit^/j»./»/f  ^ 
'  paen.tgm.Ung.  Vt  fciatur  puraactiocope  at  an  minus.  |uxtaca  qu» 
hnuscxpln.uimusri}pra,«w/.i.^//w//"^.Se<i&  1  ldcmintcrdum 
3  in  judtcium  vocarc  dkimus  l  i J.i.uif  Q*ifatifd.coi.lJ*tor.  iS, 
M  pnn.de tsfdm  &  per.tut .Vocatio  veid  •  ca  pnlcis  tempotibus  in. 
tcidumctiam  tmlloadhibitoviatorc  fieba-r ,  6c  (i  vocams  non  fc- 
qucteru  r  aut  fatil  J.t  rct,  raauus  c  uam  mjedtionc. v£*\*c.Ub.-7.obf. 

c.  i6  &Ub.to.c.\  o.Wnffon.s  de fo>m  flcn.PR.DMar.ltbj .*Diff.c.u 
4*    potcratUan  «fiAdhiberivi.itor  volcnteita  actorc.4^./.  f.  de  I*d, 

Quodalij  «nccrtariam  fuiilc  autumanr,  DoneU.in  l.  vinttm.  X2.  d$ 
'    Ttcb.  cred  Robcrt.  j  Sent.c. i .  Sed  hoc  aJlj  rmprobant,quia  nufquarn 
fit  uiM»m.CH)*c.kob.&d*fa*!o  *MC*llc£ati.  llludconftat,fi  vo. 
carusfatisdarcparatMSCilcr,ck  vocucrur  nihitominus.gtavcm  ei 
injuri.»mintclli«iillatam./.,.S.».*>f.  Qmfatisd  wg.quodargumcn. 
toeft,  li  f.titdatioinrermirtcretiv»  tealiquodaro  modo  vocandum 
pnuilletiacUii,  Cctcrumillcvoc.indiroo;  jam  olimcum  judicio. 
ranifovma  tpfamutarus  vid»tur.  Tarocrfi  v.in  jus  vocath»  liibttli 
rationc  *  non  pcr  om:ua  ea«dcm  (ignificaii^nem  habuit  quam  cita- 
*   tio,qu3cmig-sid(udiciu.npc-ituiuitdcLgiri:  hodic  tamsnvocc* 
car  promilcuc  u'ur,»aivur.  Ncquc  crtam  alio  fit  modo  quam  pcr 
judicij  nunciumaaWiatoren).  Ptxccrca  ncc  lequkur  ftarun  voca. 
tus  fcJ  delibcrat^i  fpatium  impettat.  tex>&  DD.inssfntb.ojferj- 
6.    t*r*C.deltt.contt}-  Do.ique  ad  fciiationem  ex  rooribusrequiiiruf 
MorHfitd*  pn*moutlegUi*«afit.dci[1  ucrcctc  perfiaatur.  Vt  h  gitima  fir,  re. 
ww  *«/"qUhirur  i.Nomen  jtidicis.  r.Rei.^.CitaiUis.^.Caufa. j  Locus  ju- 
*         dicij.  rf.Tcmpusidoneum.  Iuie  tanicn  Canonico  dieni  cxprcflum 
«kfigniicvixopuscirct,  fcd  comparcndum  fora  quaquaoccafio- 
nc  pri  num  oportuna.  c.  cum  Paratuut.  in  fine.  de  apptU.  *bt  ^Pan.  & 
*J)ec.  tn ceos.in  fin.de  fent.excomm.in6.  Anveid  t  lniudiee  dcle. 
ratorcquirarur  utcommilljonccirationi  inierar  abaliquibusqui- 
dcinrndubium  vocatur  (cd  tutius  eft  copi.tm  cxmirr.iifioms  una 
tranfmitti.Quod&  iu  praxi  fequimur./Wc.  Gail.t.obf^S.  **m.  \  f0 
xo&ii.  Atquchac  dc  re  qm  plura  icqjtrit,  videat  prchxcGailii. 

d.  ttb.\»c.4§.  a^  s°^\.^C*r*nt»par.6M  Cttat.num,  i  \$-&fc^. 
DD.in  f  .fin  Jnfl.de  PcenJem.  Utify  nihil  cnim  fer£  iu  lus  rtbus  dif- 

*  ficultarrseft.  Ipfumtamcn  libcllum  citaMoui  » lnfcrt  ncc  juris  nc- 
ccificas,  nec  judiciorum  ufus  cxigit  J.ts4«th.ojfer*t*r.  bart.m  l.in* 
tern.6  infde  P*bt.j*d.  Q*od&(j*U  Ordtnationi  Cameraconvcmr* 
teftatur d.Ob.t\.n*m.}.  Infcil  tarocrvutl  i  cr  potclt,  quiacocalu 

oondatuc  uUtriui  fpauumddibcuadi,  Ud  dicspucfixA  icfponfio. 

nidcut» 


H  SsMrnt ar  ejropteret.ex.  de  DiUt.ubigl.in  verb.  plcnt. 
tbtdrm.num  S.h  c  mTr.tnfirulaniacoram  tribunalibus  fatraparum 
•ft  receptum.  Qaanquimfijuftadilationisfubfitcaufa:  illadcne- 
ganJan"nu*r.  An vero prxfcnsad  aliquam  t caufamcitatus,adali-  % 
•rn  quxipfiinftnuata  noncft,  tcncatur  rcfpondcrc,  quarfitum  cltj 
flcquidcm,quia  finis  cffec"tufq;  cirationis  haud  aliuseftquampar- 
litftncompaiitto,  magisdicimuscumad  rcfponfioncmtcneti:  nam 
•tficitarionullaiit ,  vcrius  rameneft  comparcnu  m  dcnuo  nonci- 
landum.wr.i»/.i.Dc/<pr.cum  *  vitiumcitationiscompantionc  par-  »% 
tis purge  ur.  Atque  »d juJicatis  Camerx  reccprum  pcrhibcnt.^/». 
f"l  9o-pcrtot. (jAtLi.etf.  A.t.num.$.&  a.6c  c£omc\viu\  111 

eauta  qaadam  magni  momcnti  Nobilium  deRhede,  fuiiTc  judicaru* 
Planet  fi  citatus  poltu Ict, fibi  tempus  dchbcraudi  concedi,  ncgan  H 
Idci  jure  nccdcbctnccpotcft.  AtquciJincanfisahcuiusraomcmi 
perpetud  fenrandum  cft,  quanquanrinexiguisqux  nulliusprxju- 
•icif  funr,vix tta  fotet;  &  tu tius  fir  at birnu  c jus  rci  judicis relinqui* 

Quid  rcrgo  fi  dies  |udicioprarfijacadat  infcriatam  ?receptura  ij, 
tft,  &  quidera  jurccivili  cautum  citaxum  vocationc  iftiuimodi  non 
•ftnngi.  Lx.  tnfrtt.  Si  *ui*injmv4c.  non  teru.l.fin.     dcfer.  Jure  t  (*r* LSJ 
Canonico  verd  ip/o  jurc  hoc  cafu  citatio  ad  proximam  di:m  ju- 
fidrcam  intcltiguur  difara.f  cr r/ji. m <:.«*»>  4fc  tt». <fr dolo&eontum. 
(Unoni/t*  ine.  x.defer.  Vnde  t  moribus  obtuiuu  ut  utilis  claufula  Jfj  - 
citationiadjungatur  hxc:  Si  tlladtc  juridica  nonent,  fcquemierit.  JJ^^JSJ 
^uippe^xtcrrrunum intclIigiturdiftcirc.c-JW/»^i.»^77.(7#i#/.i.  'WM% 
n^Si-nnm  x-&i>  Ad  rcitationcm  ver6  re&e  cxfcqueiidam  rcqui- 
liturhodie.  inpIctilqucjudtciiscommiiTiojudicis  nur.ciodata.wor. 
<***/  */r.C.W«cjcA.rriJ.qnod  maxirn*  itacftin  rcali  apurehenfioiie. 
mS\€tr .p%  b.ttt  JeCtut.num.6i.  qua  u  ipfam  tamcn  aliqua  dcli&i 
iSrormatio  prxcedtr»  quxcxqnalibus  mdicur  heri  dcbcat.  xquo 
judicisarbitnorclmqucridumeft.  Cldr.ltb.s.  Qu*ft*2.t.f.jin.  Prx- 
tc  rquani  *q  lodincriinincflagranti  icccpiumcu,  ut  reum  abtcun-  l* 
m  xc  invcntumapprehrndcrc  J'cc4t./.i.<  .nbtfcn.vel  t&.conv.t.i.ubi 
jjDO  C  qum  iic.fe  finejud.vwd.  An  vcr6  credatut  nunciodccom* 
•nidioar  tcltanri.quxtirur.A:  moribut  rcccptumcli  «t  cicrcdaturt 
L  juramcnto  j  uuviio  fit  ubligarut.  f*ctex.tn l.*pp*ntorct.C  de exacm 
Irtb.  li b.  i .%  (fdi /•  i .  Ob.  r 4 jvxw.  4 . Speuei%m  ttt M  C tt*t . $  fitfteitnr. nk\ 
y^S-rdt  tn  Jtef.  Hseep.fentJtt.T^.  num.  i  .f^tdc  umen  de  Vfu  Camerd 
^^Ctnfing.Cent.x.oh^t.  Secundd  rcquiritui f  cxfccutio  citatii  ius  t» 
h  qua  tciminus  lnumm  fumit.Tcrtli1  vcioCttattonis  capeditx  rc- 
l^ttoaclis  iftiinuan-ia.  ntquc  cnim  ilias  cootunucix  a'guipo/?cr, 
*J\t*T4JuvGAti.eU^  Yu4c  quxfiiuujslt  au  iclationc  uiiiicij  actit 
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tioninferta,  fi  ajiundc  conftcrcirattonem  pen  mptoriamrranffi 
anlctiteniiaincontuninti.im  bta  fit  puII  »:  qucd  non  adn  ittimus» 
exjf.c.bontmimorU  i  f.ctntwex.dc  elctl.&  a.pet.  Aique  ita  rctpoo- 
didefacioconfuliusintcr  Wurwi,c&  Hrocckhuilcn.Maxiroccum 
iu  rcfciflionibu  cmanduro  fif,  lepci  rcm  minimam  praiudicium 
fiar  ma)ori./.4.^c Reil  mint.  Sinjjulatira  t  ramcn  in  hi-  rcbus omni. 
busun^ulorumjumcicrum  motcs  funt  attendendi.  Illuddifouta- 
tumcft,  AninahcnotcrritortotdcgCBS  rcctfcitetunquam  qmtcm 
quxftionem  A'  gclus&  laiond^cifione  Cacfareadignam  reputarrt. 
Scd  resfacilisexpcditueft,  autcnira  Murifdictiopcrtiner  ad  jtidi- 
cero  cnarem.ut  nr  in  icahbus,  cV  in quioufdam  pcrfonalibus  quan- 
docitandusfubjudicc;citantcsrcsfira5r\abv-riaquasexfccutio  fie- 
iiportct,accitatur  rccte\  cum  in  conrumaciam  contra  ipfumpm. 
ccai  queat:  aa»  bona  rbidemveitei  nullasrubet1&  tec^diciraus, 
extra  icnitonumiusdiccnti  impunc  non  pareii.  /  ult fup.de  lurif* 
dtc.  Vtimu r  vero  comracuro  qui  in  aheno ten itono  degir cirationo 
iCdictali.  Uc  qua latius  infra  agimus.  tu  l.&fefi  edtUum.  Dejudio* 

Adl.  t. 

Tditli  Vrsttorufrobibttio  dt  qutbufdtmin  \mfnevu 
rria  non  locandis. 
%.,<>>uimagiBrAtm  in  \m  vocAri fofiint  vel  mihus. 
$ .  Voclor  aut     iles  reali  cvationt  vocari  non fotelt. 
+.  Tonttfcxdnm  facra  factt  non  ettandm. 
y  Idemde  SAcerdottbu>&wbtminiflriims)mfeculidU 
cen<'um- 

S  £>ui  tfio  atlu  U.i^dt  afud  aliudiribunAl,ne*  rctl)ei+ 
tatur. 

j  Tarentei  tjui  in  edtflcdicantur, 
%.  An  hodie  boc  edi8umhabe*t  lotum  &  auttermj&^ 
I  o.t^in  vafaflm  dominttm  fme  vtnia  i  otAre  tjueat, 
I  /.  K^tn finr  iuwa  voiArt novtrca  autAt. 
I  2  ejifptn  hv\m  feiuH. 

tj  .eji  oubm  nofri  ondfiBruttts  ftrfetuifunt  &  triaU 

*t  tc  rtttJfi  tfurAft. 
1 4-  Lht£*m *d  oiitfd  trtl uhaI louti  t. (c»if9 
dS*  M.ujut  cjjtj  tum* 

C&m 
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CVmMnpsvocatiooIim  rcali  fietetapprchenftone.PrctoriRo.  U 
miiio  vifutu  fuit ,  quildam  oerfonas  omnino  yocaripto  tcm- 
fotc  uonpotfc-  quafd*m  nonaWrquam  vcnia  priusimpctrata. 
Ow  ino  tvocari  non  poilunrqutcunquccum  imperiofunim.igi.  4 
ftatus,  ur  praroi .prarfcs  provinciar. btc*  nifi  timcn  magulrarus  fini 
mnores,  aut  quialias  iinc  impetio  (uai  ul.necmjgiJ}rottbHt^i.iKf% 
<t/ ]n\m.  Scd  &  majorcs  ob  dcJicta  tempore  magiitratus  coromiiia 
coiivcnin  pofle  cercum cft,  l.i.C.ubi  Senit.  vol cUr.  conv.  l.+.C.ad 
/,./*/. Hep.Nov.S^.c.4.  Uf.bic.nMm. 6.  Nequcetiam  furiolusauc 
iufinsciuri  p«>rc(t.  notJn  tex.  I.  ntaue impubtrcs. inf.  cod.  Frztctea 
tDoctorcm&  milircm  ufi perfonas  honcftiorcs  rcaJircr  noncitan. 
io%  mxgkdkimusJ.C.C.dtTrofcf.&mtd.GAtlJib.i.obf+t.num. 
f .  cHmiuiaUeg4tu.  Sic  cV  carccre  detenti non  rccte cirantur :  nam fi 
■jjid  contra  eos  noncomparentcs  in  prxjudiciumconfticuatur  ,in 
integrum teftltuuntur. l.q.inprincj.i f.Exqutb.cattf ,mai§r.  Pnrtcr  ^ 
thosvoca.i  ucquit  Ponnfcx  dum  facrafacir,  quiquepropter  loci 
rcIigioneroiiiiefcmovcKnequit.Huctrcfcrcdicxmoiibusfmit,  h 
Siccrdorcs  verbum  Uciactu  iplotractantcs.  Sed  ncque  citarurie-^*^'^ 
e<£quiexcaufa  publica  in  cquopublico  tranfvchirur.rc*. &  m  co  ,mrT$t% 
tBH<Uu$hic.f*niot*mtn  miittrCutACimltb.  /3.  obf  19«  Rtvar.ltb.  2. 
frfr.r.i  fi  Sic  t  nec  vocari  poteft  qui  apudPixtorcm  caufam  tgir,  <» 
kic.&l.ftq .pucaipfoacru.aliasenimcctrumelr,pendcnrc  lite  una 
nd  alterani  quis  vocati  non  ineprc\  /.  comrApMpiUum.  S4.  Dc  rciud. 
Parcntcs  t  vcrd  /.4.5 .  i  .fctV.eciara  nacurales,/.6.fc.r.  parronus,patro-  * 
na,  Iibcri  parenrcsveeotumvqcari  ncqucunt  fi nc  venia  Piartoris. 
Id.f.x.bt.vidtl.  f.6.7  t.o\o.\i.&fcaa.h.t.  Scd  qu*fiiumcft,  4  f. 
An  ho  lie,  rcili  vocatione  abf >Ieti,  parenuscV  rdiquos,  qucs  finc  c**(*ei** 
vcniaoiimprztonsvocarc  non licebar :  vocare  Iiccar  hodie  \cnii^$Mem4* 
■onimpctraii,cV  hocCujacioac  Doncllo  vilum*cfl.  Cutaao.  Ob. 
10.  Donell  .<n  §.pixn*lts. Jnft.dc  y*«.quia  f*jb!atacaufi  tollarurcf- 
fectus.  Fachinarusconrra,  Quia  nccolimcum  Digrfta  ci  mpone^ 
rcmurrcalncifano  lmpliuscurconfucra.cVnihiloniinus  hvcedi- 
ctum  lis  i  lfcrrum  ir  cV  explicatnm.  F*cb.  Ub.  10,  Controv.  c.  S7. 
Qjjorum  fenremir  ica  concilnwur  ur  in  lisinbunalibus  ubi  via- 
lorc  d:mii(Q a magiftratu poitulitoci  are liccr, (tngul u i  venia non 
J7ropu5;  JdqusexCujacij  ftnrei>cia,in  rcliquisconcia  fit.  Idquccx  ^ 
lcnrcnm  Fichi.iari. &eorM*rt]Mos  allcgat.  An autcvn  +  ubi  citaiio  <x 
ttil  j*io  ■>  fit  niii  vcniapiiusa  magiftcaru  impecra'i,  vafiPus  Domi- 
jaTjm  flnc  veniiii  i-isvoore  qucat  jqturfirumelhrnjgilque  dici- 
nus  iJ  fupervacu  :m  clFe.  Pt  quinquamaln  !uud  ita  lcntiuiir,  Spt~ 
0*»J.miUfd<;Jt*4Mttm,t}.  vtrf.i;.  J.if.fjSt  <iitx.  tn  l.£entr*lttcr.mf. 
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tod.  opiniotimcn  illorum  moribus  repudiatt  cft.gt  &*DDt  tni.u 
<DtmU.vAf.qmcoMtim.iJAtmf.ctM. 4.  Obfal.%/*U}ti.tn  (.[ui.aUs» 
num.t.Fab.tbidem  num.i.Zuj  .xG.Schnetd.n. Inft.de  ./fff.Parum- 
quc.-iJ  rc m  facit,Quod  Lou  iko  rcvcrcntia  dcbctur,  d.c.  1.  dtmtt» 
vaf.aui  contum.ubtnot.invtrb.  f$tvMreverenttA  injtu  autcn  \t  cstft 
finc  veniat  equcant  quibus  rcvcrcnru  cU  bctui:  ni  crim  dccarc* 
vcrentia  acccptum  cft  qux parentibus dcbetu r  tk  us  ouibus  (^srilu 
tcrpcnc  fumus  obligatl.Nec  mutar.quod  vaftllus  Iibetto  intcrdi 
Comparatur.^V*/* Evtr.inlec.leg.  quia  ld  iimilc  omnir  6  fiagilc  cft# 
cd  quod  libcrtus  inxflimabilcm  iem  apatroro  acccpic,  ipUrodico 
libcrtarem:.Vafa)Ius  folumbcncficium ,  cui  tnfupcr  ramcn  domi- 
nusipfequoque  mutu6  obligatna  roanct.c.  t.  f.  fn.De fotmufid» 
U*  Schcnrjnd.c.i.i.fivcro  Vjtfattw.de  mtLfui  contum.De  novctca  »du- 
bitatumclt.fcCuitiusautumat,  earaiinc  venia  vocati  nonpolTc. 
fer  dJ.generAlker.  inf.  eod.communemd%citCur.  Iun.  in  U 1  .C.eod.  c4 
quod  loco  mattrj  (w.l.fecrum.Jnf}.  de  uupt.  Acccdicquod  idcm  ho- 
nor  uroii  qui  maiirodcberur.  tsfrg.  I.  Prmceps.m  finc.  deltgtb.  Al- 
ciatuscontra  tnd.i.  inum.  1  i.qutainter  prohibicas  novcica  noa 
rcpcriarur.  Quibus  &  illudadduiircjuodplciumqucliberis  mariti 
iujuriofa  \\u*rg.i.4.dc  mof.trfi.  Ac  taroetti  bcnigr.cdtcimusie- 
oiam  contra  eam  p.  tus  impetrarideceie:  durum  tamcn fotcr,impc- 
rracione  omilli cb  hoc ex  ediclo poenx  locum  darc,cum  odioia  non 
**•  oportcitcxrendi  Quanquam  omois  hxc^ifputatio,  t  obcororou- 
netn  ventx  impctranonem  in  piciifquc  ctvriis  ac  tnbunalibus  iccc- 
ptam.hodie  rcCtius  lupervacuaro  dicimut ;  nifi  duplicrm  vocatio- 
ncm  hoc  cafu  Itatuarous  unani  quafl  ex  privilegio  edicti  ,  ahcram 
promorcrecepto,  Scd  hocabfurdumforcr.  Arque  ra  tcfr ondido 
fa&oconfultusinter  Bakccc  Bcrenticn  protribunali  DalrTcnfi. 
*U  Planc  *  quia  muftbus  nofttis  magiltratu&etum  majorcsfcrcpcr* 
pctui  funr,  idcitcoctiamobtinuitcosimpur.cin  jusvocaii  Quoi 
&.  confcqucnrcr  ad  illos  rciauim  eft  qui  roasiftr-tu  pro  tcn  j  cic 
fuigamat.Oldeud.in  AQ.for.cl 1  uLl.^.uum^.^Dt  tn^wvoc.  Hrc 
tamcnn  inimead  judicrmdumdc  caulacognofcit,  rcfcirioporrct, 
utnccad  facerdoicm  dum  iacra  facit,ccteiofvc  quos  eod<  m  bci  c» 
ficiogaudeic,  fupra  iclatum  clt.  vtrf  Nic  tim  ctvi  Aivt>  PK^t- 
tokem  c*us*m  a  gjT.]  Qui  caoftm  t  ajud  Piarruu  m  agit.  in  jut 
V'  caii  ad  tnbuual  a«iud  »  6  cctcir,  qtiin  ?  ccansmcidat  in  edtcluro, 
tex  htc.Kcc  1  muiai  I.romra  pupillum.ra.De  lcnt-ft  ic  jud-hbicx- 
cufa'tirouidumjHig.'tr.dmn[ts  tribun.il  vccarui  cV  Itquitur  hoc 
cnim  ;-dvocaiumf( rin.it,  ne  in  coniuniaciaoaii*cidai ,  tan  ctii  ui 
ptcauurunoocxcufat.p<r  hu*ctixh 
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Ad  1.4. 

f  Pafentem  ]vidt  cpepomrnutmira  utl.uf  pnrerte^De^tadl, 
<*l  &*f.  eptfoletopfenu 

Adl  adoptivitm.8.  fin. 

Trde  qvc  fcripfi  infia, /.f  ** «aftMi  i  S  De jmepdtrm.cp*  CoUt 
•optioni, 

Adl.  fed  fi  haclcge  10. 

r,Rinetpiuni  hujuslcgis  relatum  elt  infra. r«/. 7. imepatrotu 
*J* r.*po/*i. Net  cbftat  hDicl.J4.f^cvicl.  c^iiiacani  fo^»»lide. 
/d  i .  Libcros.]  vide  ^utt  rouniu*  mUit&Lio.  t.ptnma.  f£e 

Ad  J.gcncralitcMj. 
ffjtc  lcx,  &  quc  td  cam  p  citincr.t,  lauus  iclata  fum  fupri  ad  I.i» 

Adl.  plcriquci8« 

/.  C//4//V  fdtiepJs  in  ferfen+m, 
g.x^lth  indemnm. 

$.  S*ii /'  1™  «rtvm  n$n  babedl  dmirifttrm. 

4.  AneuuAielli  intitm       **t temfli  ftfit  ejr*i\*> 

S  •  £*id)*ris  ie  nd%i.  ipimm  tr*bt\ 

^■yVoties  t  citancHis  aliejuis  efr,  vocatlo  In  pcrfcnaro  facicrda  crt, 
^Xj}' &<P*nor.in  c.$.D* 4cU  &  (ihii  m.HATt.tnl.i  Dcltb,*}ntf. 
Sin  tejuscoria  hrbcatur  djfl  ciiius.in  dcixiun'  carr  Fcrioportct./. 
1 . inf. h.t.l,*. f.totiei.Ve dam.tnfd.c3 .ded*lo&  cont.Qvvd  l « ij u is  in 
loco judicij non  habuer,  mortbus  rcccptfir  cll,  ut  f  aitcs  donucilm 
r  Ii^am  cit irdijmbtrtjtb. \.lril  .fct  .c.$i.\jm.MernU. tik.  4.  Fr*x* 
Uolltn .dtjftne.^fetl. ? .  tit.f.c.  1  .nim. 4 .Qu id  '  c  1  go  U  c,uis  vagr  bu- 
dus  fit  ?  &  receptii  ett  hoccaiu  ciiaiic  nc  uiurpaiicdiclale.  </*»/.//*. 
1  .Obf.p.nM.+Mtr.pirJ.titMcitttMm  %$ch feq.meitreteumc** 
fxtpomt  qmbui  fum per edictu ctutt r.  Gml.dob.si  .ftrtot.  Habctur. 
lutum  pcrindeactfi  citaruslatcar.quocafu  ejufmoiiicitaiio  iccrpta 
eP .not.m  l.et  ftfl  cdtitt  m.defitd.Cnan  un  ci  dmi^uic  rart  rc  sr- 
atiquitus  quidcdttu  ratur./  a.i  .itfb.t.cvtnet  n  c  du  1  cc  wcariab 
»0,2^,1 7?«tit  aUs  fausdarc  t  atau  ciat,r  ttr.f.ttij*i%,e(.*tc*ut. 


P.  BllS  I  X  I<5.  CQMMENt* 

.  **  velfAtUdut ^M^Wm.C^dtdeafylodiximusid  hoUeetiama4 
1  °*f'*mmcQ%  p#nmetqui  li  ecclefiam  confugiunt  tit.C.de  buq*i  «,i  eecl.con* 
ftif.  dequibusramcnpleniuscxiitroqjejurcfupraegimtis.M  Aa, 
*Dc  his quifut  vcldicni  iur.funt.Hii  9tdc.B4rt.hic.  S<d  t  an  i Jem dt 
navidicenduml«\qu*ripo:«it,  6c  nugiseft  iJcm  in  navi  quoiin 
domoetfe,  modocitanduscam  habcat  pro  lubir4tioie.*r£wi».A*i*#. 
lex.Tetr.Tecl^dtjHrt  (ttt  c.6.Hum.i .  hU mt  comrnnntm  alus  &  indt 
«umavclli  poireUicendaraclIct.  trfrLi.f.Q  ^hx dt  nAvt/De 

Ww  wV 

1.19» 

Rclata  cft  fopra  n  l.i.eed. 

1.21. 

Jtclata  cft  fupra  in  1. 1  t.b.t, 

Ad  1.  pcnulr. 

/.      fctnm  eiitli  tencantur  qui  vocant  e$s  <]uos  vtcart 

omni»bnonlicet, 
m  Eiiftum  Prttoru  de  qusnquaginta  aureis  quando  Ucum 
habeat, 

3.  Wgiftfdtiinm  vtutio  ancditto  frimum  frolibiu. 
4%h?Aukt4lureconfk\mlAHiAtm% 

,Nf  judicium  jo.aurcorum  qnoqve  ineos  dctur  quivocarunt 
omnin6in  jus  vcc-ui  prohibitos  ,  quarfirum  clt :  (cdmagiscnV 
pccmm  in  eos  Gdummodo  arburanam  cffc.  l.mtdicos.C.dc  Profejf, . 
%_  &  mid.hb,  1  o  Bjrtihic.  Zaf  Inft.de  tsftt.in  $.poen4tts.Hum.  16. A ccc- 
dit  tquodedicrumhoctantumde  parentibus  &  iis  agitquibus  rc- 
*  vcrcntiadcbctur.  uthtc.ef  1.4.^.1. fup.ced.  Reliquorum  renimiV 
jus  vocandiprohibirioncmex mcexto magis)urcaut  ruorequime* 
dictoaut  legc  vcnillepaiamefr.  Quod  &  rcfponfum  Pauliarguir, 
qui  hancinrcmrefcriptum  Divi  Hadiiani  aUcgu.in Ip^rs  liitwi' 
+    Dtjud.  qnodnoufeciirct.p^aulus  tinquam  juris  authorgraviorj 
fj  ics  haec  dirc&o  ex  edifto  edccprofedca.  ■ 

- 

si  Qyis  iN  rvs  voca- 

XVS  MO.N.I£Hir. 

Adl, 
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■ 

Adl.i. 

ms  nctabilf  cO  rucd  cxlirr  tcrm  ecllipKrr,  fdejnforcrnafie- 
r«  jurifaictiot  is.ft orf  one  fra  fr  rcrj  trrinos  fuK|icrrf  tribu. 
fiah  apud  cuod  ficcjuiIii.C um  aluscoiitiaCTiusfuimu  uibuai.atf/9 
Li.dt  JttrifiU. 

Adl..i 

Vidc  qua?  pr  fulmus  fupra,/«  /.*/*.<&  Ittrifdie, 

3SE  QVIS  EVM  QVI  IN 

1VS  VOCATVS  EST,  VI  £ X IMAT, 

Ad  1 1. 

t  fin.]f"\Viconrra  cdi<?>cm  dc  injusvoctndocirirns  eft  ctiamff 
^VaAioiuftafit.obqtipnTCiratur,  vi  tamei,  rtimi imnunc 
potcrt.fe*  sW.Ncc  murangitur  1.4.5.  ircrm.inf  cod.irbipcrcalum- 
mam  vocarus,  h  virxirnat  ur.nihilominus  |*ccnacommiui.ui;quia. 
iftunon  prcponitut  citatiofacta  contra  edictum. 

Adl.j. 

S.finaljTTT  excmtumcfTe  fufricit iiredoIo./rx.&iY.Nequrenfm 
™  ibfurdun  cfrdiccicdolurr quandoqueimc  vi  eiic.ver 
kMtietex%iJttft  deviken.rtpt.  Qii?nquam  incdicto  piartcris  de  ri 
bonorum  rapiorun  ,conttafir,  quippc  iuquevis  uon  intclligitu* 
atiie  dolo,/.  3  .$  Mh.De  vUett.,*f>. 

s<VI  SATISDARE  CO 

CANTVR,  tit,  VliL 

Ad  Rubricarn. 

F  farifdarionibusingcncre  parun  autnihilhictraetimus,cuni 
obraciliutcm  ici;  tum  quod  m  du»  cavcndi  hodic  injudiciif  • 
|>rorcginnum  diverfirateiit  nivnfu.s.  Jliud  generatim  obicrvan- 
«lurrelt  MonbusGaIIiarcAurioneiudicatumiolvioVjadkiumpct-c'^w** 

A4Li« 
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7*  P.  BlIIIMC  «CMKIKfl 

Ailu 

r.  SdttfiUtU  efail. 
l:C**t"»is  *omt* gerierdte. 
i-Stttfddlio  filu  fiJc\uij$it'ui jfet 
4.  tMmlr  ($Mtr4rthm$itwn. 


%    ^AtifdatiVeftqua»  fitdatisfidcjuTonbus.re*.  hlc  Caurionis  r#3u 
%    &nim  nomcngcncralcctt,  omncmque  frcuiitarisdcfignat  piarfta- 
tioncm. Lplms cAMttonu.de Rc%.J.  «pUramcn  fui(da;ionis  vox  inur- 
«lum  necminiis  Utcaccipnw ./.  p,cmiflor.  11  .f  fm.de  Cunftpec  Lu 
cctaliasdcnudpio  nada  ponatur  rcpiorriflione.  /  f*tudanvnu.$* 
l.de  f^erk.fgn.  idcoque  non  ijui  Jem  ubiquc  liacc  voxcoar&ata  in- 
telligcndacit  adhdcj>.flionem,  verum  modoangulhus,  modo  la- 
>  tiusaccipi.  Qjjinquaimd  pro,>rium  prxtorus  ftipulationibus  tcft^ 
1  utinhis-roIisndc)ufloribuscaveatur.//7r^rM.7.</#7>r<f/./i*i».  At- 
^uciodccft  quod  fatiftatio  frcqucnrius  iu  (pccie  pro  prarftationu 
bdejuflionisaccipi  (olcx.  tttkic  &  tot.k.t.  Moribus  t  rtmeii  obrinuit : 
utcautiones  |udici.tlcs  quoqucfieripignoribuspoflint,  ut  W*fca- 
bcciusauthoreft.ff«OT.7.fj»f4r.4.r.  Scd  hjcpcrperuum  nouefl.net 
igituralibiquamubi  id  rcccptum,  in  confequenthra  xtahenduray. 
Q2i*d  fi  quis  fidejujrorcsprxftarcncqueat,  fux  promiflioni  relin* 
quituTj.fedkidie.  fnft.de Sdttfd.Amh,ieHetditer.  C.dc  Fpifc^t  clcr.  . 
autetiaro/i  parubus  itaplareat,  proreiliioni  nudr.j/.i^.Qupd  ta» 
tnen  Moribus  Tranfi/ulaniae  ita  mutatum  eft,  ur,  nifi  ridqudoiet  • 
pracflenrur,aut  parres  convcnianr  de  fimplici  repromidionc  aut  ]U* 
iara< uto,  per  arrelU  m citatus  ipic  manccc  tencatut cuftodiius» 

AdLdcdic.S. 

1. 1.]  Marfto  fandi  dotaIisqu*fhone  mori,  mulier  re»T '  *  *sj«* 
becta  lemfuam.  tcx.htc  Itaque  ei  hicbcne/icium  Vellci.ttinou  > 
©b  ht#  Ncc  ad  rem  facit  quod  conftat  pofleuWm  immobilia  m  liti- 
gtofarum  rcguluitcrfitifdarenon  tencri  /.1  j.f.pen.infeed.i*  pro- 
poli  o  enim  exiuima» Jum  eft,cauiionem  fpoiuc  ctfc  totcxpuuiai^ 
muttto»  Lcnt.  i.q.tS. 

Adl.Abatbfrro.  o.&l.i«, 
1  .LAtttth  arhi/rg  apfcflsrt  qn<4t* 

(QuftfitBft  > 
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fxVxfitwi)  ffifl  an  ab  aibitroappellaripofllr,  quod  non?idetur. 
V</  i  .ultt  B*l.Sdi.vf*ttt.C  tod.t,32.$.c*m  ^mJUm.mfM  %cc*rh. 
Nccmurat  hic  tcxtof,  quia  aibun  norainc  hoc  loco  defignatur 
junVxa  magi(tratup*rtiumcpnlcnfu  datus.  ut&in  l.  exctnfenfu. 
tnf.tU  tAppeU.&  m  l. r.  fttU  &  k  <\*o  MfpeK.L ult.  C.  de  IhcHc,  Vidg 
|>*u  cca.  quac  hic  ac  tc  ponimus  i  nfi  a,i»  d.LiiM  virb% 

• 

Adl.Iulianus.il. 

/•  t^frgumcrttum  legti. 
x.SilvitureffoJitum. 

f  |Oc  fcaput  Barrolo &  aliis  perdifficile vifam  eft,  qnod  diligcn- 
*• * liut  animadverrcnti tarocn non ita  parebir. Dcfinitur cnimhic 
firnplLiU':  Fidejuilbrcs  \  negoiiorum  geilorc  acceptospcrTuble- 
quens  cnadarurnaut  ratificationem  tncara  non  Ubcrari.  Nonf  ob* 
ftat  igitur  l.fi  ante.7.  in  rlne.iuf.Iud.roUi:  quia  ea  r roccdit  quando 
rejrferenfor  ludicatum folvi fatifdedit.  tumenim,fi  pofleadomini 
inandarum  fupctveniat,  domlnusipfc  judicatum  folvi  fati(dar,dc> 
•onfcqucnrei  hdcjuflbrc*  a gc ftorc  dati hbcramu i,<U  7.1» fint. 

Adl.ihtcr.12; 

HAret  inftittrtusfub  conditione,  pcndente  condirionej  fubtU^ 
r  jio,  ut de  harrcditatc cavcar,  compclli potciV**.fc*'»Cor  vc- 
aw  I.  Paulus.S.Oc  Prctor.  ftip.  namquc  ibivcrba  tcxrus  poitrcm» 
pcrinrerrogationctn  lcgenda  funr,utconvc&iantpforfuscura  tc*« 
ft»  praecc  dc  u 1 1,  G»t»fr^tdcnt.  • 

Ad  I.fcicndum.15. 

1 .  Pejp/pres  immohihitm  ntn ptifiaut. 

J.  .Gjtaa  eeftai  in  1  rtminattbm9 

i-  Pojfcfftrcs  immtbtltuman  )uratofromfttaut, 

4.  CshfuftttAo  kuxtte fetuli. 

S  ^yln  fffJcQor  immcbiiU fu*  tbligare  tcncaturr 

f  ■  Cgfttt  aue  cxce  fti. 

Bdrtohob{ervatts. 
/:  Fojjrljbr  immohiium  eptk\ 
04      an  ftej.t  ftfftfto  fatris* 
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fneprc.  Non  ♦  tamen  filio  ptofuerlnt  immobiliaparris,  licerenini  ~ 
filius  (pem  h.ibcat  (ucccflionis,  Un  fnis.De ltb.fr  patth.nQiiumch 
idcJrcojaraPuncpc^etloreft.iW*.  &(eejt.htc.  Dc  *■  ulufru&uario  ■<» 
ver6  Jccreditorecui  pignus  obligarumcft,perinde  dicimus  peiTef. 
forcs  cos  non  cilc.  tex.hic.  vide plura  de  hac re  infra  in  l. 3  f » f .  1 .  *Z)# 
ft£n.a£l.  Scd  quid  tdc  rcdituum  annuorumdoreino?  Bartoltis  qui-  l7« 
dcmcumpoflcirorcmccniet,  fi  reditus  eximmobilibus  prseftcnrur 
bonis,  verum  dutius  id  admittividcturper  rationern  hujus  textus. 
cum  tcdttus  fundum  oncratu  plerumque  haud  alitcr  ar&ent  qaarn 
foliuspignoris  jurc.  Qvnnquam  alus  rcdrus  mter  iramobiha  com- 
putantur.v/W; Itb.menm  i.det^nn.Redit.c.s.per tou  Bartoli tamcft 
ieatcnrta  in  non  paucis  locis  moribus  admilla  cft. 
f  Tutor  1  s.]  Rclatuseft  fupra.in  princip. 
f.  Diverja  c  a  u  sa.]  Quitfundi petitionemperfonalem ha-  ^ 
kct,  quodad  farifdationem  artinct,  poflcflornon  ccnfctur.r**.  hic. 
Idcm  Dollores  &  ad  peiitioncm  rcalcm  exrendunr.j/.  &  Tiart.hic. 
■  QuodrcCte  rrcipitur,  fi  dominus  rei  pofleuione  penirus  fit  priva- 
tus.  t  Nccobftatquod  dicimus  ,eum  quia&ioncm  in  rcra  habcr,  *s> 
Yideri  ipfam  habcre  rcm./  idapHd.m  .de  Verb.fign.l.u ani *ttionenu 
lfJeRee.jHr.nca^uc  cnim  id  perpctuum  cft,  undccValias  rclpoti- 
iliro conJtat,  Minus  cflc  habcrc attioncm  quirn  rcm  ipfarn.  /.  tta h\ 
J>e  ni  vind. 

SIEXNOXALI  CAVSA 

.  AGATYR, 
iir.  IX. 

.  Adl.iv 
ktclata  eft  infra,  in  I.pen.eod. 

Adi.*; 

ST cum unoex dorainis  icrvi communis *x  noxali  eanfa  lgaror.ftj 
Co  idum  isucfcndcrc  Icrvuum  tCT\ct\it.t€X%htc.  fQir  d  in  inJlvi- 
dxtis  fcrcp.rpvtuumcft  vtdetnf,tnt.vta.'Deferv.)  nui  antchtcm 
coMfcihnm  cttm  prorfus  dcfenderc  nolit.  turn  cnirn  libciatur,fi 
yaxaia»  ui  ccdifc  lua  tur  icJ.fi  f trv**.  #.D*  N$x.4a. 

K>  Adlp*. 


JM  F.BuYlltC  CCMMtHT. 


Ad  l.  pcnult. 

mfrfumemumtextus. 

1*  anditicne  e\m qui  deliquit  qued  tcmftu  ct>njtder40n 
dum  in  fcenis. 
3.  CmiUuth  &  exfliutU  L  1. 

%  /^vVia  t  con^nt  {erYumln  eadem  cauta  fiftendumqua  fuirreni«i 
V^pore  fatifdati^nis,/.  l.prtnc.fnp  h  /.qucfitum  eftan  incadcm 
caufa  fiftatur  |am  faOus  libcr:  quod  Vlpianus  no  admittit,  c6  quoi 

s.  alitrrfervusquamliberpuniarur.  f#*.A»c.Vnle&conCqui  ♦  vide^ 
rur.in  pcenis confidcrari condttioncra  rei  ,non qua?  f uit  temporc  ju« 

^  dtcijACCcpri,  fcd  (ententta;.  Quo  I  rtamen  fingulare  vi<lctur,cnm 
regulatiter  in  irrogandts  pacms cofideretur  terrpusdeli£ti\reufqu« 
puniaeur  pro  condttione  cujut  erat  dum dc Itnqucbat.  I.i  Deptn* 
In  propofito  igitur  aliud  idcoeft  ,  quia  pabm  fir  iam  nunc  lihe- 
rumcfTeeum  qtiideliquit,  difficulrafque  probandiob  hocredurw 
darer  in  a&orcm,  qood  Cum  fcrvum  fuirVdtmohfrrarccogitur  8c 
confcqucnrer,  quiaalirer  Cerviis  quam  librr  punirUr,  nonintelligi 
ddinqncnrcm  Cfti  ineademcaufa*  Ft  hocettam  Cujaciusannotar. 

4*  hb*\9  Obf aa.Multomaxima^rpihifcmperhujutvirirruditioviit 
eft,&  fiveru  f»tear,ifkt i'que  is  hujus  ficuli  prardodtis  vim  palnruni 
-  prxripuit  ita,ut  nulia in  re prifcis jurij auihonbus fir  poftponedu*,' 

DE  EO  PER   QVEM  FA- 

CIVM  ERIT,  QVO  MINVS  QVIS  1N 
J  VDICIO  SlSTAT, 

Adl.r. 

$  .f?n.l  Vide  po^n  \nU\mUtcm  ^MtU^fedfi  flures.verf&f 
0umun9,tnf.*dL.tsfi. 

*  « 

•\  Adl.  f.princ 

Fxfioctexru  eoHici  vidctur,  a&ionera  qur  paulopoft  reroport 
expiratur.tcit,  cit  irionc  1  on  conlcrvari  Ncc  mutat  qui-d  alibncr 
/^rrur.^irfrriptioncn       am  o  umfola  interrumi  iconvciitione 
faumyt>jfimt.7.C.dt     &^a.%^un .frtfepUihi  ccnvcntit  mf 

citalio» 
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irffationem,  fcd  aflionis  e^iriort  mctCgr.pt  Ifaqne  in  hac  reeaute 
agcndum  eft  advccatis,  ut  fi  fortc  «  xij:in'm  (p^riutn  ptaricriptioni» 
rcitcr,  Iibcllum  in  citatione  u<  a  trar  {mnrant  ;  fiquidtm  ca  citaa» 
pro  coiivennone  ?ft. ^yfwh.opratur.Cdc ht  Onteft. 

f.  Planc1  fi  ii.]  Impcdiius  dolo  tcrtij  •juominuv  in  ]us  vocarus 
/ifrarur,  conrra  imrcdtenrcm  ob  hoc  adioncm  hnbet ,  nonctuin 
contr  adverurium.Scd  hoc  pcfperuum  noneft.l>ri(v6enim,fiira<- 
psdicus  non  fit  f<  lvcndo,  'eftnureria  acli^  conccditur  contra  ptin- 
ciptlcm  rcum.  ttthic.  Secund6,  ft  reus  ipfe  una  fit  in  dok»,  tcm-rur 
WU  quoque  irfc. arg.hujtu  tex.fift.kicpvft  jjr/.  in  i.fed  eximetidi.fttp* 
T(e  «fuuemm  qnt  mimvoc.vt  r>r.Tcrti6  fi  quis  a  magillraiu  (uo  (uno 
colluilone  ramcn  rei )  fit  derentus. argj. i  .i.fin.ittf  rtf.l. 

/.SiVfhpuu'or.]  Quarhicde  compenfatU/ne  dolitra&antut, 
ea  nos  alibi.  vidt  in  i.ft  ambo.tnf.Dc  ampmf. 

Sl  QVIS  CAVTIONIBVS 

IVDIQU  SISTENDI  NON  OBTfcM* 

PERbT. 
ii  r.  H 

Ml  t. 

PiRarror  jober  vicena  millia  pafluum  judicij  fifrcndl  causa*  dinai 
mcraninfingulos  dic*.  prjrrercumdiem  quo  eautum  promir- 
tirur,  5c in  quem  firtcrc in  judiciu m  onottet  tex.hic.  Hoc ita  niii  in- 
ter  parrcs  anud  convenetit  Quod  fi  id  faAum  non  fit,&  quxftiode 
t-- 1  mino  oriirur,  actor  quidcm  ci  de  re  proponet,  fcd  judcx  ftaruet. 
i.dedtc  f/tp  Qmfattfd.cog»  Modetano  vei6  ea  redigenda  cfii  ad 
ttwpus  hit pxaranuum. convcnit /.$ SDt Vcrk.fftttf* 

Adf.a. 

% . r  I  quis  famen.]  Quod  hfc  inter  ectera  refertur,  cum  qui  judi- 
*-'cio  fifti  dcbuerar,  fluminis  aut  maris  vi  impcditum  non  cicu- 
jfa ri  id  prob  vimus  dc  facro  confulti  intci  Priiicifcm  Luncburgcn- 
icna,  Bc  D.bandiuoiGclri*  confiiurium. 

Ad  1. 4. 

C  Ingulare  exiftiroatur, qood cxcufatio cbcapitis  minutionem ac- 
•^ci  icntrm  principali,  oucm  judjcio  (ifti  cauiu cft,  producaturad 
Adcjufloic.*i^f.CuOi»luj  jcguiaiciii,dcici  ficncsc^uaioijflttui 

K  |  ojui*< 
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rourarionem  accidunr,  ad  fide  juflbres  non  extendu  l.txcepienet.til 
C.de  txccpj.  f .  O.de  fidejnff. 

Illuo  s  c  i  e  n  d  7  m.]  Qui  judicio  fifticavcrat,  non  fi  accu- 
fatus,  fed  lta  demum,  ft  conderanatus  (ir,cxccplionc  utitur.  Qm.-i 
permdc  ett  ar  il  dicamus,  rcceptuminter  reos,  nifi  vinculis  mtcu- 
irodiacocrccatut,ob  accufationcminftiruram  non  cxculari.*/  btc». 
Ncc  mutat  I. >.  m  fin.de  Cuft.  cV  exh.  reor.quia  cjus  loci  mens  cft, 
ut,  qucroadruodumpublicojudicio  accufatus  accufni  intctimab 
aliononpotcft,  itanecquiprirato  judictofiitere  pronu'ir ,  interirn 
ad  ahud  tudieium  privatura  vocari  poiTit.  Non  ut  acctifatio  cm- 
ciar,  ne  rcus  ad  judiciumprivatum  vocctur,  ncc  etiam  vocaiioad 
jus  pnvatum  cfHciat,  utaccufatio omitratur.  Nili  ramcn  inrtlhge, 
vcl  obctimcn  jaruincuftodufit,  vcl  ipfbactucauiam  privatamu* 
jttdiciotracicr.  . 

$.  Qjt, /€  s  1  t  u  m.]  Inrercetera illud  in  ciutione  iudicio fifti.fm- 
gularc  putatur,quodproniifljodcfiftcndocum  renunciationc  qua- 
rum  v  u  exccptionum,  cafuum  bc  imp  cdnncntorum.ad  cafus  fortui- 
rosnonprodttcttur,  nifiquicotum  fpeciatim  lint  cxptcCH.  perhung 
tex.  Quod  Sc  in  cetcris  ftiputationibus  pixtotiis  magis  cft./.«*w/«*. 
i+.f.Cnjfiftt  UetUmjnf.  Parumquc  ad  rcrnfacit  quod  ahas  pethi- 
bci u r,  Ex prc llb genere  u na  Sc  fpecies  cenfcri  exprcflas.flrt  .*  m  l.ft  cht- 
m-79.*«  verb.pcrindeeftqnMfifingHU.de  Leg.$.  Ratio  eft,  quia  Pras- 
toriasrtipulationes  benigniirscxpJicAmus  ex  mentc  Prartoris,  cur» 
inconventionahbusccontra  fcrvcnuirpartiumconvcnta-/.ii»«». 
fyntunMM.si.de  yerlt.ebl. 

Adl.  fifcrvus.  o. 

fLl-1  Quiplurcs  fcrvos  ftftcte obligarus eft  fubcerta  p<rna,cV*- 
Uquosftcterit,  aliquos  mmut,  ipfo  quidem  jure  adintcgraoi  pos- 
namtcnetur.quia  non  ftctit  omnei:  fcd  doli  cxcepnone  pro  parti- 
buseorum  qui  cmanferunt,  atlioeliditur.f  *r  kmnctex.  Quod  li  pce- 
na  promifT*  non  f  t  idquod  intcreft  ipfo  jure  non  inampluis  quam 
pro  partibua  eorum  petcrur  qm  emanfcrunt.  l.ib.$nf.Remr*t.  b*b» 


Adl.ficnmio. 

« 

Sieum  promrferim  judicio  fifti  qui  tempore  dicebitut  Iiberaru», 
aihilominus  in  mca&io  datur,  ur  curncxhtbeam  autdrfendam, 
uo  vcritasinqtiiratur.rr.r  hic  Nifi  tamcn  ipfa  ln  ,us  vocatio  nulla 
t,  urfieiciutomfirquiagcre  nonpoflct,  quod  legittniaropctfo- 
Ikua  /Uimi  iu  j  aOicio  uon  habiict.  l.gj.  i  •  Qntjkttfd^cog. 

Adl.Q»V 


l 
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i' 1  'JQgpd  n>c  refertur,aftimatioru  mejus  quod  intert  ft  in  pro- 
•rfttaattionc  rcferriad  illud  tcrrj  ust,uo  rcusdtbucratfifti.-idcir- 
co fir,  quod  nonnulla  acciiicre qucunr;  qu*  vel  rrinucrc  vc I  augcro 
idipfum  poflint.lnquqfum  renucanonc  tamcnreductiofitadtcm- 
rus  morx  hoc  cft,ad  diem  cum  quc  iiftenduscflet,ncctamcoid  fa- 
<rum  fait.  Eoenim  ipfbdic  moia  intelligttur  commifla  /.  magnam, 
C.decontr.&  cotnm.Itip.ubinot.videqutvos  Uteinfrainl  mtra.  D* 
jv/Vr.  In  plerifque  vcrd  judiciiscctcns adqua*  tempora  vcl  aquibus 
afquexftimatioifbrcftt  tcfercnda,  alibi  plemuscspbcamus.  vtde 
qua  ttos  Uie  infra.  in  l.vmum.  xult  reb.cred. 

DE  FERIIS  ET  DILA- 

TlONIBVS. 

TIT.  XII. 

Adl.i.  ^ 

■  w  — 

j.Dnrantibmferiis  ciffntlites. 

2  r^iilus  litipofm  infents  telebrdtm  iffe  \wre  rmttmflk 

j.  Ferisi  afartibm  eitamtacitefeteftrtnnmuri. 

4>£>uMlitcs  difbmferiatis  exeneriqueant.et  j.*7  AM% 

/t+  Diebm  facris  qua  res  \udicie  traclari  qutant* 

1 2 .  Detis  canfa  an  in feriirqueat  traclari* 

I    Canfa  tubltca  qtta  inferiis  traclentur* 

1  ^  tsfrbitria  ext^Meribm  inferiu  an  tracJentnr^ 

/5.  Citatie an  decernatuf  die feriata. 

1 6.  De  citatie/  cfaftafnejermine  frafnite. 

IN  feriis  t  ccfTanr  caafie  litigioGt,  ncc ad  judiciu  durantibas  iis  vo-  • 
carus,  vcnire  tcnetur.  btcl.6.&  9.  inf.  eod.  coquc  *  fcnteutia  cV  a«  *" 
crusfudicialisiisdicbuscclcorarus  iplo  jure  nullus  c(t.  uthtc.  mf. 
1  .verf. /in  vcro.  &  d. l.h.inf.  eod.  c.  mlt.ex.eod.  Hoc  ita  t  nifi  utraquc 
pats  fenis  renunciarit;  quod  eriam  de  racita  rcnunciationc  accipi 
oporrer,  modd  non  directo  opponatura  paite.*r/MCi»  tex  &per  A~  ^ 
4ex-  Heniquct  cV  fi  fumma  neceflitas  judicium  cxigat ,  Incsagi-  j. 
tantm  dicbus  fcriatu  non  facris  (*  bus  t  cium  faciia  luxc  Can.con-  tm 

ua  forct 
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ttiforet  c-Jtn.&iltiDD.ex.  deFer.)  utfiaAiofeu  rcstcmporc  tcI 
mottcalicujus  fit  pcntura.  Scd  nrc  tumquticm  procditur  uiira 
€  )mtcom^(iiuonem^.fin.bic.&i^^nf.cod.  Pcnnde-crt,  s  £iiur 
d:  infigni  latrone.autraprorc.  tri.l.j.  l.fn.b  t.  quanqu-;o    t  tcn» 
ti*  cxiccutioetiameo  calu  dirlcrrilolcc.  l.cujiodum.  De  '^uOi.  hd, 
riar>e  fircus  non  adcd  intfgnuiapto:  aut  ictkiius  fit,  tn^gis  nt 
quidcmcontraeuminvitu  dicbos  fcri-tispiuccdi,  nccalittt  quam 
ii  poftutanrc co  agatur  dc  ipfius  abloIutiGiie./r  a-.i» l.cuftocittm.A*. 
gel.rfr Cdjirenf.ini. DtvMt.tnf.todxutn  fciiaj  111  fuvorem  rcorum  fint 
f.  lntroduclx  uthts.&pertsilex.  md.t.Dtvus.  Dcniquc  •  &  fi  qus 
rci  (crvandar  causa,  vcl  Icgatorum,  fidcicommi'iur u mve,aut  d.. m- 
ni  infccti  nominc  in  poikiJioncm  mittendus  lu,  fc  uar  nor  conhdc- 
S.  rantut  Li.hic.QupA.      ad  novi  opcris nunctj.ttonem  rtiutum  cft, 
maxiinccumciquoque  io  rcmporc  providcii  txpediat.tfrg.  Ui  .§.& 
9.  foft o.tftt.ttt.  btsadde  t  plcrotquc  ittus  volur.unar  ;unfuiaionis 
Stsim/ym  d.l.i.hic.l.i.fnnc.C.eed.  Atque  ld  ipfum  &  Sratuto  Traniifulanix- 
Tr**ftTM  cautum  cft  gcncratini.2^«ufy/0r./ir£  ut.dt  JMUofrued.  Scd  \  8c 
UemeiTcincaufispiis  ucialimcntoium,  matriinonialium,eccle/ia* 
1      fucarum,pur  i'lorum,viduarum,  intcr  omncsron(tat./,z.  />if,r./»- 
gntfcafi. tx.de  tlcQ. gjjn  c. 1  .  defer%  in  verb.  ncctffttnte.  c.  ult.  de  fer. 
ag.  not.  inc. nlt.de jud.  Adco  t  etiam  ut poftcriora  plcraquc  harc,  fi  vcl 
mioima caufa  iubfit.pcraganturdicbus  lactu.  Atquc  id  liacin  pro- 
▼incifcmcraini  obfervatum  in  canf»  quadam  matrimoniali ,  cum 
diesnuptiisaddictus  a  tcitia  pciiona  Ur.c  Icgitimtsprcbaiionibtts, 
*».  dirlcrtucntArctur.  Dc  tdorcqnrfitumcft.  Oubitim  mover-,  quc4 
caufa  dntis  fit  catifa  pia. i .tum-u .$,fi m*her.De ceuAttl.mdeh.xw  quo 
gcncrc  fciias  non  f:rr amus.  d.c.  uH%  ex,  dtftr.  Acccdit  cuod  dotjt 
caufapubl;caccnfctur,4r^./.i.^r  fureder.&  l.i.  Sol.ntMrim.ic  rc- 
ccptum  fitpublicas quoquecaufastracrari  diebus  fciiarir./.j.C.rfV 
fer.  Magis  tamen  eft  qaarrtionesdoralcsctiam  infcnis  cclfatc,  *r£. 
15.  l.j.vtrb  \ure  pidtctorum*  C.de dete prem;  Nrc  t  mutitquoddicimu» 
1  ublicam  dotinm  clle caufam.  quu  quod  tclarum  elt  caufas  publi- 
cas  in  ferus  trait.ui,  iddccausis  directodemum  ad  rcmpublicam 
pertinennbusreitriptumcrt. /**./»  d.l.i.C.dtfcr.  Idemqi  c  vcit  m 
cftdccausis  piis,  ut  &  cat  dcmum  tractemur  dnbus  feriatis,  qu» 
rlirccii  pixfunt,  ut  pupillorum,  viduaruni,alimcntorum.  Qitam- 
cbrcm  (ldc  do  c  alimentorum  caufa  dcccrniaur  cognofci  poftulc- 
tur,  hauc  erum  quaftionem  111  fcriis  tracuu  dan»  non  rtgarru», 
14*  p«/c/&r#F^ib./t^.io.^ff/r.r.«^.Plancttamctnarb]tnacriamatimore 
Min*    judiciorum  iintrcdacra,/.i.&  ^6.</?#/i/,Motibutumcnobiii.ct  ca 
|uhUomiuu8CcciciwctMidicbuj|fcriauj./(«ff  JWenecb.i.wirb.IueU 
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caf\o.mtm.  n.atqucidvidi  farpiusobferv&>i.  Necmc  vcr6  obflat 
^uoddicimus,  aibitria  irftar  judicioium  etic :  idcnim  itacft  icfpc- 
ctu  ordinis  &  cfTcctus.cum  rcs  intciim  ]pfa  nihil  aliudfit  qUam  nc-  ' 
•otium  tranfactionis*  Ucniquc      rcccptutn eft,  tametficitatioad  JJ* 
dicm  fcriatam  in  tcrris  imperii  non  fubsiftar,  (dtxi late  fupra  inl.  i . 
*De  tn  jus  voc.)  dic  ramen  fcriataeam  ad  noo  feriatam  pollc  dcccrni. 
Quidvcto  t  fialicui  non  prarfiniia  dies  una,  (cdrcrminusftatutus  *f* 
it  intra  qucra  comparcrcc  ?  &  rectius diciraus ctiam  dics non  feiia- 
toiobfecvandos  cfkJ.i.l.iHud.Cdetemp.appell.nccxcmpns  fcria- 
tumetiam  retribuiquodinira  rerminum  clapfum  cft»  Lfvepars%% 
t.Cfde  7>iiaU  i  %C.dc  Fcr.Coslal.poil.Tart.hic. 

A<U.4. 

m 

wjiMd*(tBr*tM  auds fertds  mefis  canft Jldtudnu 
2.  udriitrij  magilirattts  in  hac  re  cdttft  *u*. 
3*L.2*&  /.  Publicds*  C.  coi. 
+.Ferid  mefts  etidm  adtemftts  fcmindndi  fertinenu 
5  .Prdfcj  dn  ncvdsferids  cenddt* 

V>Agiftratus  4  regiorium  fcriasmefljs  vindemiarumqucin  fin-  n 
<*vlgUii5  regiombus  pto  more  ac  narura  rcgionum  ftatucrc  folent, 
ttt  hic.efr  l.jtin  aliam.  7'ftp.  de  Of.  proconf.  Vcrius  t  cnim  cft  ob  re-  a* 
gionura  diftantiam  divcrfamque  aeris  remperiem  hac  de  renihil 
flatui  certipoflc.  Et  vtrd  Wefcribccius  *  1-2.&  I.  publicasC.  eod, 
valde  fufpecHs  habet  e6 quod iifdem  meftjuna tcmpus  certum fta- 
turumeft.-tametfieniracenferi  qucanr  ca*  coftitutionesconvcnilTe 
iJJd  tcmporc  rcgionibus  lis  ubi  authores  earum  lunc  habitarenri 
fninus  tamenprobabilecft9eas  univetfo  impciio,quod  tum  multo 
amplnTimum  erat,  accomraodatas.  vide  Wcfenlf.infandetl.h.t.n.t, 
Planc  ?  qaod  dc  fenis  mcflis  dicirur,id  ex  monbus  etiaro  ad  tempus  4. 
/eminationis  refertur.  Quod  rationcra  habtr.  ar^.l.  1 .  C.dc  Agr.  tjr  ****** 
ccnf.Uy.  1 1 .  Cofral.poft. /afhtc.Dcniquc  t  conftituit  magiftratus  tan-/«"»*» 
rum  fcriasproconfuctudinc  locorum  ufitatas ;  ncvasverdautre-  *♦ 
fcntinas  noncondir,  quiaidipfi  AncuftorefcivatunJ  cR.l.+C.todU 
f+CdcVtiat. 

Atf  I.orsitioflc,/; 

xJHUsiines  incsnjtjfceunidrm  femeldniUtumiemur, 

L  %.Vcdu 
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De  diUticmbm  feremfteriis  &  cxjfeftdteriu  remijftv}* 

fc  TMlationest  incaufispecuuiariis  modd  ferocldantor.  Cognirio- 
nc  tamcn interpofita, u*  hoc  utilitas caufic  cxigar,  dcnuodantur» 
uthic.&  l.ult.  h.u  Vcrbi  gratia,  fi  ob  juftum  impedimcnturo,  iscui 
dilatio  datacft  vcl  ipfc  venire  nequcat ,  vcl  infbun  enta  neccflaria 
necdum  habctc^/.  &rSart.  h/c.  foAn.de  fmm.  in  c.  ultrattrttum.  de 

j.  Tcftib.  Quat  t  verd  hoc  Ioco  alibi  de  difatiombus  peremptoriis  Cc 
cxipc&atoriis,  utaiunt,  canosinfrj.e//^ & poji  tdiclnm.dt  fudic. 

• 

Ad  1.  morc.S. 

1.  Vies Ronunorum  civilis^ 

2.  ^Meres  Germar orum. 

3.  tn  quibusrebm  conftderetur  diescivilu. 

4.  Inquibutnon  confieretur.  &  num. 

^  V/fOre  tRomanodicsamcdia  ncdtc  incipir.  cV  fcquentis  nodii 
*V*raediaparicfinirur,  (quam  diemcivileroPIinius.redtius  quanr 
/cctirsius,quieandcmnuncupat  tuturalcrnj.Proindequicquidin 
his  viginti  quatuor  horis  ( id  eft  duabus  diroidiat is  noctibus &  me- 
dia  luce  acturoeft,  perinde  habctur,  quafiquavis  hora  lucisactum 
eflet.  tex-hic  Cjel.  J  .^.jitt.c.x.  ubiallegat %Varron .&  Q+fMuttum» 
-        *•  Quemadmodum  *a  mcdiz  nodis  horaprima.Gciroani,  Bclgx&r 
t^lTZz  a',ac  naMo"«P^re,»ini"u»coniputaiu  fcqocnti»  diei.  Quadem 
moreffw  "  qnipjuf4 rcquirit.confulat  \X\o*.jinton.Aui.ltb.4..Zm.c.\).Qu\u6+ 
*tmp«tdti.  Itb.ij.ob.ji.  Atquc  hic textus in  iis proccdit tt  in  quibus  dics  vcl 
•nedtti.     annus  ceptus  habctur  procoropleto,  utacciditin  hisquiambiunt 
l.   mu ncra  &  honorcs.  Luui filium.y^.  $.Fabius.inf. ad  SC.TrebeiJ.4d 
remfublicam.%.  de  munerib.  &  hon.  ite mque  in  tcftaracnris  ordinan- 
dis  a  majorrbusquaruordecim  annis.  Lt.QuitcJi.fac.foff.  In  non- 
*  nulliscontra tcfl  ut in,  rcftitutionc  minonsTscii.  /.;.;  .minoremfDe 
minorib.  itemt  in  judiciis,in  quibus  dics  incipirur  roane  Sc  finitut 
vc  fpc  ri.  T^ovclL  Sx.c.i.c.  corfuluit.de  Of.  deleg .  nifi  v  c  1  pa  rs  u  traque 
cum  judice  in  nocturnu  tcropus  conicnfct  it,vcl  alias  res  ftt  tcmpo- 
xepcritura;  tum  enim  ufqueadroecHumnoctisjudiciumcxcrccri 
potcft.  «rjr./.f .& x.fufh.t.fl.&Tiart.hic.loan  lAnd.  inadd.adSfe- 
4>  cul  tit.de fent.$.juxta.vcrfttem  ratier.cttmvoris.  Scd  t  cV  fi  quis  ccrti 
die  tecuniam  proroisir,quia  rcricnlum  /i  hetfe  rotcn,  r-cfalfarro. 
neM.vtl  nondcbiiivalorisrnn  miintercctcios  r.un  eraiipciTenr, 
ficiitoi  fioctu  f  ecupuw  xcciuexc  non  tccciur,  *r£.// fttuturut.inf. 
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de  Solut.Bdr.&  Coflal.hk.  Denique  inexercitiisceremoniaruni 
IureCanonicoftarurumcft,  utcarum  feftumabuna  vcfperaina-.7*. 
liam  ufquc  exerceatur.c.i.<£*  i.ex.deFer.  Quomodo&  Arhcnicn-  8™utmZ'' 
fesdiem  computaHe  crcduniur.  Poftrctrd-t  iiiobfcrvationcTreu-  - 
ix  obtinuit  ut  incipiat  demum  abortu  folis. c.  t ,  deTreuw.vLin  c,  ' 
x.defer. 

Adl  final. 

/^>Onvenit  harc  lez  cum  I.  orationc.  fup.  cod.  ubieadcmquoqu» 
^rclata  cft.  Quod  veid  dc  criminalibus  hoc  loco  refettur,rco  ni«. 
»iruraiisdiIationcstres,  accufatoriduas  conccdi;id  perirdcnon 
tlirer  quam  c.iufa  cognita  admitti  cx  alio  iuris  noftri  loco  conftar. 
tex.in l,crimine.a.t  Jnf.  Ad  L. fui.de  adulu  Scd  illud  practercundura  ^*** 
non  cft,  qucdcum  lurecivili  definirafcrcdilationum  fpatia  eflcnr, 
/.t.C.  dedilat.  id  lurc  Canonico  aur  moribus  faltcmita  mutatum 
ctTe,  ut  hodie  id  omnc  fcrc  in  arbitrio  judicis  fir.  ad  quedalle£ant% 
€.  quo  ad  confult.  de  Sent.  &  rejud,c*obUtd.$Jtcct.dc  AppcM\ 

*  • 

DE  EDENDO. 

TIT.  XIII, 

/.  Tzdercj  quid. 

2.  Ratio  edifti,  deliberdndijfdtittm. 

3.  J%uod Ipatium  in  trimiudltbus  detur. 

4.  lure  Cdncnico Jpatium  aclibetdndi  quod dttur. 

5 .  t^frbitrium  \udicis  in  terminimoderaticncj. 

6.  Edtfli  huius  tartes* 

7.  ^sittio  bodie  non  impetrdtur  nt  olinu 

I.  Libellt  fdrtes. 

p.  Conclufo  ex  libeffo  omitii  nequit» 

lo.  LibeSus  articulis  compefitus  qudndo  uftatus. 

I I .  gudlitas  Itbeili  esl  ne  lil  cffus Jit  obftuius.  1  z .  Wequegt* 

nerdlis  dut  dlierndtus. 
/3 .  ln  quibus  jpccicbus  ddmimtur  hbi  Kusgfnerdlis. 
14,  JusJa  ddoris  ignorantU  dctefoslu/dt*  /Mum  obfctsrmn 

1*  //.oMfc 
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*  • 

I  $ .  OhJigatio  altcrnata  cenclufronem . 
I  6.  Idem  efi fi  hoc  j nris  ratio finat.  r/.  Camera  uftss. 
iS.  ?n  caitfts  incertis incert  a  conclufio  admtjja. 
jp.  Lihcilusehfcurw  admittitur  fartenon  offonentcLj. 

20 .  Lihelltss  ohfcurtss  a \udicc  laccrandus. 

21.  Sedticc  modentionemrecifittut  conjervetur  in  favorem 

aeloris.ejrnum  22, 
2 j .  Rei  favor  idem  qui  aftoris» 

2+%  i^innomenaclionis  lihcllocxfrmeniumfitneceffario. 

2$.  Solvunturofpofita, 

26-  Oidendorfs/ fententia  prohata. 

27.  CiaufuU  Ithellis  adfoni  confucta. 

2/.  J&pid  operentur. 

sp%  LibcRum  an  liceat  mutarc-j. 

30.  LiheUus  emeudari  etiam  fofi  /itcmcontefiatam  fetcft. 

31 .  i^ftturfius  notatus. 

$2.-JMutatio  lihefiifoft  Ittem  contcftatam  fermijfa. 

33.  Id longius prohatur. 

34.  Solvitur  offofitum. 

SS.JZupmedoaccifiendum  quod  didmusUheHum  fofi littm 

contefiatam  liccrcmutath 
36~.  Exfiicatiei.  j.C.h.t. 
37.  t^idverfarium  froducere  x^Alciato  quid* 
3    ^uare  is  in  ofinione fua  a  ceteris  notatus* 

Jt  pDcree(tta&ionis,rau*oncm,aurargumenti  alicujusalterf  co-' 
*  -A^piam  faccre.  vide  Cujac.lih.  1  o.ohf.  1  y.  infin.  j£quum  t  vero  c,ft 
uc  actjuis  icoa&ionemedat ,  quodeliberare  pomt,  cedcrenc  aut 
tranfigcre  an  potius  contendcrc  relit  ulrerius.frv./nV.  daranimi- 
tum  dilarioncdeccm  folira )  dicrum,  hodievigimi.  2{ov.  f$,c.$. 
*sfuth.ijferatur0&  ihi  DD.C.dt  Lit.cant. quod  *  non  ita  receprum 
«ftjii  criminalibus,  quippe  inquibusrcrmini  plcrunquc  aibitra- 
^  rij  funt.  C*ftr*hicnum.7,Scd  t&  lurc  Canonicoindiftindrccautum 
pcrhibcnr.tcmpus  rcfponfionis  pro  diftamia  loconim  a  judicc  prae- 
iifig}  cx  arbirrio.  adejuod  allcfant  c.  diletlus.ex.de procur.c.  quoniam 
freejucnter.f.  fi  veroMt  Itte  non  anteft.  ioan.  a  Ttyftacb  lih.  3.  fcmpar»  . 
Jptrit  civ.&can.  CA  o.pott  Lao.in  meth%  lur.civ.efr  can.par.j.num.  1  a. 
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Wud  t  conftar,  moribusplcrorumque  Iocorom cerrosrerminos  ad  f. 
refpondcndum  conftiruros,  fed  a  quibus  vcl  pro  habitationum  di- 
ftantia,aut  aliaspro  rc  nata,judicirccedcre j>crraiflumcft.^^j&. 
d-lo.num .3 .poft  (jailJib.\.obf.$3. t&um.ie.  tdic*ti  t  vcrd  hujusduo  . 
capita  funr,unumde  adhonc&  inftrumentis  litisedcndis,alterum 
de  rationibus  cdcndis  ab  argenrariis.Zfcrtf  in  t^€anualifuot& GuiU 
hel.%anchin tin  editto perpetuoh .  t.  Edendxverd  a&ionis  ratioolim 
ftti&ior erat  /. i.f.deinde ex  Uis.De orig.jur. Briffon.lib.s*d*Ferm. 
tjr  folenn.%R.  r»lLi.fttri/j>.7bm  c.i6.Ccxctiim  t  co  modo  fubla-  7A 
to,  tit.C.de  Fotm.fubl.  hodic  a&io  a  parrc  finc  previa  impcrrarion© 
cdicur  plerumque  verborcnus,  vel  non  icaftri&isregalisalligato 
libcllo.  T^ov.  c/.c.$,hoc  eft  brcviori  fcripturaV.  1  .inf.de  tab.exhtb. 

Conftatt  verd  libellusifte  thefi,hoceft,prorx)fitione,hypothefi,  - 
Iioceft,  afTumptione,&condufioncfcupcritione.  Priorpars juris 
difpofitionem,  altera  fa<5ti  applicationcm ,  tertiaillationetn  &po- 
ftularionemcomprchcndir.  Vndcidcm&  fyllogifrous  dicirurle- 
giftar  u  m .  Zaf.in princ.  lnft.de  att.num.  1  / .  Part cs  tarae  n  prio rcs  i n- 
tcrdum  traniponuntur,  ira,  ut  fccunda  prius,  &  prior  fccundo  pe- 
tiatut.  Quanquara  fiagatur  jurc  cerro  atque  mciubirato,  fcctum 
fxpc  folum  &dcincondufioponarur,  ut  arguraentatioadcohax 
formamcnthyraatisaflumat.  Conclufio*  tamcn  nunquam  omitti  9m 
poteft,prxterquamincriminaIibus.  Iaf.inf.omniMm.Inft.de  Act. 
tium.iig.Schntid.ibtdem.num-ii 9, Gail.i .Obf.ii .num  i  j.  Denique 
t  &illudobfervandum  eftquodforma  libclli  prbpofita  intcrdum  i«. 
pluribusarrieulisdiftribuirur,ira  ur  refponfione  ad  fingulos  factS, 
judex  c5modius  de  facrocognclca r &  pro  re  nata deccrnat.  Quod 
plcruraque  conringic  in  factisquorum  complurescircumftantix 
Otnt.v.Cjail.i.Obfc.jv.nHm.i.JfyCinfCent.StObfc.St. 

Adqualitatcmtverolibcllipcrtiner.nefitobfcurusaut  libicon-  %g. 
tnri\it.DD.htc.&inl.}.eod.  Quaraobrera  nectgeneralis  libellus  1* 
admittirur  au  t  alrernarus,  quoniam  is  uterquc  habctur  iucertus  & 
obCcutasutrgJ.y.C^eomm.prad.cexliteru.cxJe dolo  tj; contnm.c.fin. 
fx.dcrefcripJ.prttor.f.qModaMttm.  inf.de  Jnjur*  Sed  tinhxrcditatij  f.> 
pcrinonc,cxactionc,  item  dotis,  legitimx&  fimilibus,univcrfaluk 
conclufio  necefiario  fumenda  c^.tying.Arct.  inf  .Ji quis  agens.  verJT 
hMtc  autem.n.i  .faf.ib.n.i  i.Inft.de  Act.Qucmidmc^u&Ti  tjuftam 
ignorantia  rci  poftu  latx  habcat  actor.  l.qna  de  Matff.f.l+d*  Rei  vin. 

Sic  t&  in  obligatione  altcrnara  conclufio  altcrnata  fnroenda  V* 
cft.  Quod  ipfura  eriam  neceHarid  fir,  quotics  clccriocft  dcbiro- 
*it.  Zaf  in  $.  cnrare.  Infi.  detAct.  num.  9.  Ferrar.  in  Form.reffonf, 
VI  AWfltffc    liktUtU  cft  mtrtns  n»m.i,  Idemquc  t  vcrum  eft  "i 
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quoticsjuris  ratio  ipfaalternationemadmittir,  tirin  maferiaL.  il 
C .  dc  Rclc.  vcnd.  c.cum  dUedt.ex.de  Kmp.cf  vend.  Gail.  i .  Obf  61. 
l7  num.  i  o.  Qui  ait  *  in  Camcra  quidcm  admitti  libcllum  fimpliccm 
'  ea  irt  rc(  fcd  fcntentiam  nihilon.inus  fcrti  iXtetnziMn.vid.Tlar.TSaL 
-  <Ptnel.indJ,i.C.de  Rcf.v.  Idcmque  T  cft  quotics  incertumcft  qux 

*  adtioteneat,verbigtatiaRei  vindicatioan  Pubiuiana.c  abbaiefane. 
*9-  nbtgl.nuigna.de  Seni.ejrre  jud.  Gatl.d.lo  num  j.  Scd  t  &  fi  libellus 

obicurus  (\  r,  ncc  contra  opponitur  quippiam  a  parrc,con(ervabitur 
»o  tarocn./.*/r.  ubigl.  mag.  Cf  de  %An.  excep.  Hoc  ita,  t  fi intentio  qui 
rationc  cxeopoflit  hqucre,  alias  enim  Doclores  pcrhibent  euma 
n  judicelacerandum.I)2)./w.Quod  ttamctfi  itafiroplidrerrcrcranr, 
Sc  aliasmcminerira  iu  judtciisoblcrvatum:  bcnignius  tamcn  cx  ra- 
tione  juris  dicenduincft,  fi  adtorad  inftantiam  judicis  aur  partis  in- 
tentioncm  fuam  dilucidc  qucat  explicarc,  fd  accipie  ndum  quod  iptl 
commodtus  cft.  tex.inl.ficjuts  intenticne  66.de  IudicJ*bidtxiA.incon- 
gutrahenda.  i72.^t.^r**£./.Maximctfipciiculumlit,  necxincpti. 

*  tudinc  libelli  bona  pars  proce/Tus  scicindatur,  cV  partcs  con  fi  qucn- 
»•  terfumptus  litiscxpcndcrint  inanes.  Planctqudu  dc  aclote  dici- 

mus  Lt  intcntic  ipfi  bcnignior  acccptetur,  idcm  6c  in  ico  quoad  li- 
bcllum  cxceprionis  Sccetcrautiimquc  propofita  acta  pcrtmct.pr/. 
in  ambigua.  de  Reg.I.  vide qu*  nos  in  d.1.66 .wf.de  IudJScc\  an  nomen 

*4»  aftionis  +  libelloinferendu  eft,quantur.Et  Oidedorpius  cxiflimat 
id  non  omitrendum.alij  rcctius  contra.frfco».*  VacunMb.6.declar. 

M  tt.num,$.  Nec  t  mutat  quod  dicimus  actiontm  cdi  dcbcrc,  tex.  kit, 
itemquea&ioncminitio litisexprimcndaroeile,/.  j.C.  deimerdtci. 
acliocnim  cdituripfa  factipropofinone&pcftulanone  cx  «Ilacon- 
clula.  Oldcndorpij ftamen  fcutcntiam  admittimus  fi  jusomnind 
dubtuir.  lit,  oV  idcirco  reus  poftulet  nomcn  cxpnmi.  ita  inteUigends 
eft  d.l.i.C.deJntcrdic.Extra.cumvct6cz(um,  idncc  ad  fubftantLm 

S7.  libclli  perrincr,  ncc  moribus  rcceprum  eft.  Dcniquc  Sc  *ad  fii.es  li- 
bellorumplerumquealtquorclauiulxfubjungilolet^qnalcf  funt, 
Salvoquohbet  tuiis  bencficio  j  fe  non  obligando  ad  piobjnda  fu- 

a\J.  perflua,6r  alix.Quxomr.es  1  tametfi  ncn  incptcadponintur  cx  ufu 
^fori,  Angel.Jaf.Schneid.c^raluinf.emntum.  Injt.  deaU.  nihiltamcn 
amplius  opcrantur  quim  Sc  hne  iis  jurisratio  admittit.  fac  Sear.  tn 
thef.Rec  fent.Ut.L.num  i  jy,  Vidcamus  4  an  Iiccat  libcllum  routa- 
re,&idquidemanre  Jitis  conteftationcm  admiflum  cft.quonir  m 
tumnccdum  lis  z\\i\VLt^J.amfUus.\s.fRkemrauhabm.Bart.&laf» 

3«.  inl.  edtta.C.etd.  Emendari  tamen  4  libellus  poft  litem  quoquecon- 
1  cftara m  pcte ft.  f.f  minm.  & %.ft  auu  aJiueLfnSf.de  Act.  nam  4  qu od 

3  '  Accm/iu»  lbidcm  contunum  annotar,id  nimis  violcntumcit,  st 
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recrc  alij  perhibenr,  tsflcUt.in  l.eiitM.Ce9i.tc  plexifque  impruba- 
tom,        Wcfenb.%&t*dto.iJftCinf.  tn  f, fi(peisdiud.  Infl.  de  Act. 
Dtc.in  l. }  ,C  .^.*Z>o»*//.»^nw.Qulnirno  4  &  rnuian  libcllu  ro  poft  tt. 
Iitem  conteftatam  pofTc  rnagis  ch.fcrtcx.  in  d4.fi  quu  Mitud.Inft.de 
jtct.1.4.  f. fin.de S*x.MCt.l.}„C .  b.t.  Naniqoc  «  tnd-ff,  (t quuahud.  & 
relatum  cft  manifcftc,  nihil  penclitari  curn  quialiudpro  ahope- 
cierir ,  &  tam  rcmpctltam  quam  acrionerainftitutampoflc  in«o~ 
dem  judicio  mutan.judicium  vcrd  non  cft,quamdiu  lis  necdum  cft 
contcftara.  Sed  &  i»</. /.4.  f manifeftids  dicitur,donec  judicium 
agiratur,  actionem  muiaii  poflc.  Atquc  idolim  quoquc  Placcnti-34; 
no&  Murino  vifum  fuir,  quos  &  alij  peftea  funt  lccmi.D  on.Mtnf 
Wefen.B*ro.  Mudt.tjr  Mlij plerique  in  d.  f.pquis  dltud.  A 1  o blt a rc  4  3 J# 
vifaeft  I.non  porcft.i^.cV  l.nonqucraadmodum,;  j.deludic.  Vbi 
definitur  id  quod  poft  judicium  jcccptum  accidir,in judicium  vc- 
nire  non  polTe,  fed  alti  interpcllaticnc  eflc  opui.  Refpondetur,fine 
novi intcrpcllatione.idcft  ^citationccV  cauf*cognitionc  libcllum** 
non  murati,  quiafcnrcntiam  petirioniconvcnirccporteat.  i.fifun- 
dut.i 9,  D.cemm.  diu.  Lfin.  C.de fideicetnm.  itb.  at cau lar  cognitione 
prarviaqud  roinusidipfum  judicc,  cVconicio,  cV  pcrroitrcntc  fiat, 
nulla  ratio  prohiber.  lllud  4  nimiruroeft  quod  ahbi  referrurjibcl- 
lumfcmelcxedicto  rourari  poflc,  antc  liicmcontcfaram,  ntrnirura 
Jjne  iroploranonc  judicis  cfccij ;  itcmm verd,  fiidjusdicenrisde- 
creverit  *quitas,/.3.CW«  nimirurapoft  literocontcftatainadfcn- 
tentiam  ufc{uc .d.l.^.f .fin.de  Nex.uct.  , 

vcrf  Eum  c^uoc^ui  idbri.1  Adveriatiura  f  Mc  Alciarus  V« 
nccipii  pio fciiptura  fine  ordtne  conrecra,  quam  acrurus  adalbum 
Prsetoris  exhibeateicum  quoacnofuiuralir.^/c.//£.  2.  dilfunc.  c. 
19.  & lib.S.Pnrerf.c.7.  Scd  hoccctcn  improbanr,  ed  cpdd  adver- 
fariumin  co  fignificatu  nufquam  firgulaiisnurocrirereratur.  Ad- 
▼erfarium  igitur  rcuro  dicunt  quiadalburuedictiducatur^qUOil 
magij  eft.  CuiMc.ltb.%>cbf.  1  j  .D«<r.  Ub.i.  Diffiut.  c.  1 1 . FmX  M.L 
Diff.cj.CofrMl.bU* 

1 

i#  Editienes  audnam fne  iieeir  eenfulefanu 
^guare-j; 

$4  Jituduam  inpumenu  cumdie&  cenfu/eedantur.  Ztem 

num,  4. /.6.  tjr  7. 
1*  isfccurftj  (entcntU  explicats. 
p .  InHtument*  quand»  tnteird  cdcnda  velminw. 
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u  $.  Editiones.  ]  Editiones  t  inftrumcntorumficridcbcnt  fine  die 
&confule,  quoillafunrcontra&a  ,  nonctiam  iinc  dic  folutionis. 

*  ux.  hic.  Quod  co  pertinct  t  non,  ut  fi  rcs  c6  deveni.it  qu6  &  fidci 
caufijudiciautpartiinftruraenta  exhibcnda  fint,mutilatiiB  exhi- 
bczni\iv.§.pe»Hltjn  hac eacUUg.  fed,ut contenta inftrumentis ad  fa- 
c^ura  ex  piopofito accomodcntut  fine  dic  cV  cofulc  quo  negctiurn 
fuita&unr.Namfi  haecadponantur,  periculum  erit  nepaisaltera 


vcrtendo  diem,  Pofiet  cnim  advetlarius  quoque.dic  &  confule  co- 
gnito,  inftrumemum conficere,  quo  fcilicet  quafi  pofteriore  prius 
rumpereiur.v.Cnr/^c.^.O^./.Atque  rmic  iimilc  ctt  quod  ahbi  di- 
cituractotcm  reo  non  teneii  cdcrc  nominateftiumqui  compto- 
j*.  miftb  intetfuerunt.  /««0»  ex  omntbus.  'Deayb.  ld  t  ita  cft  in  inttru- 
reentu  alteiius  vel  adverfacij  quibus  ipfe  utitur  contra  uos.Inftru- 

4,  roenta^  enim  noftta  nobis  edcnda  ctiam curo  die  & cor.fule  funr» 
arg.totstit/D.tdExhib.  Quod&  in  communibusidcm  cRJ.fi  <jua. 
S*  Fam.erctf  <\ui  mcntc  &l.Titius.48.0e  Act.cmp.cV  l.pradns.^/; 

'*  J.Titio,  De  ieg.  3.  accipicndae  funr.  Aliena  4  quoque  cdcnda  ira, 
funt,fi  ve.1  falliarguantur,  vel  quxfrausdicatur  fubciTc,  obquam 
requifitus  edendicaufa,eadem  carlct.  argj.fin.fc  de jide  /«/rV.Deni- 
6*  que  &  idem  4  eft,  fiinftTumeiuum  ipiumpenitusncgctur.  Bart.im 
_  l.exempla.  inf.  eod%  (}fi>  htc  Ut  &  fi  juftitia  4  caufic  cx  tcmpotis  dc- 
pendcat  coiUiione,quod  ufu  vcnit  in  crednoiibus  quidc  jutc  pro- 
topraxiascontcndunt#f#(?  poft.Bart.btc.  Std  &judiciorum  acu 
cumdiecV  confulc  fum  cdenda.cumeademcomrounia  fint.cV  pu- 
blica,  quod  &  dc  rationibus  rcfponfu ra  cft.  ut  hic.  in  verf.  Tt/ttiones* 

5.  &l.prdtor.$.fiinitium.infscod.  Planc  4  quodaiunt,  inftrumentum 
per producrioncra  efticicommune,  ut  &  confcqucnrcr  eodcro  uri 
pars  advcrfa  queat.  glJiic.infine.lequiwr  Coftal.hic.cutn  racdcia» 
rainc  accipicndum  eft,  utnonob  hocmercarurconiinu6plcnam 
fidem;fcdquantum  eicredidcbeat  in  arbitrio  judiiis  bt.pertex.  im 
l.Tuplta-  f.fin.  Dcpof.  Nifitamcndifcrtaconfcfliaacctaat.iume- 
nim  propius  eft,ut  ncc  judicatum  iuper  ea  rc  rcquiiatur.  l.pvjl  rtm. 
}6JDc  fent.ej'  rejud.  cumfim. 

^  §.  Edcre.]  Quodhic  refertur  inftrumenta  integracdcrida*:  id 
ita  accipicndum  fi  ptrs  advctfa  hcc  poftulet.  Qi  cn,adir.cc,t:n  cV 
judicatum  Curiar Parificnfis, quod  hic  Coftalius allcgat,ad  ir.  Aan- 
tiaxnparti^piocciliircimclligciidum  cft.  ScdUoiauorjLm.f.atu- 
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forvnt ,  •rchivorumCju*  ediiionc  faris  fuerit  reiu  feu  partemcam 
mjii  qusc  negotiumcoiiccmit./.  to.f.edi.  tnf.eed. 

ReUueftiiifra,inJ,prox, 

Ad  l.j.Scnatus* 

1 .  ^ASer  re$  cdtre  etum  inflrumcntd  tenetur quibm  hh 

fedefend*t\rems8m>  enitem. 

2.  £>uand4  id  non  itd ftt.  ejr  num.  3 ,  4>s.**&  7. 
S.i^inrcut&tteri  nen  eddt ddfund&nddm  Rcjlkdtient. 

* 

ACror  +  rco  ctiam  inftrumenra  quibui  illc  fc  defendar,  cdcrc  tc- 
ncrur,/»»o»  eft  nevnm.C ,eed.  Acloti autcm  ipfi  ln  judicium  vc- 
nicndum  clt  inltructo,  nec  tcuj  a&ori  quicquam  edcrccogendus 
ed./.nmM grAve.Q,deTefttb.l.<]Ht<tcc*farcA.Hlt  C  h-t.Scd  hoc non 
procedit,  fiqu*  graviorcaufacontrarium  fuadcat./.i.C.ro^.Cau- 
« t  vero  cju  fmodi  fiinr  pnncipio  fi  ngularis  favor  altons,  ve  1  bi  gr.  * 
flictincaufapecunUrianoncrimiiuTi.  mtbic.  &l.2%$.i.&  1. mj.de 
JurefifQuod  &  in  caufa  raatrimoniah  //1  ad  confcrvarioncm  ejus  j> 
agatur,recipiendura  buranr.t^/f*.»» d.l.  Hlt.C.eod.Dcc.inc.i.n.6. 
dc  «Fr^.itcmque  in  doxc.Jtf.&CettMc.  Tametfi  urroquc  hoc  ca- 
fu  &  ob  hoc  cdenda  a  rco  inltrumenta  fifir,  quia  funt  communia. 
Ob  hxnccnim  caufam  inflrumcta  a&ori  qucque  \  rcoedenda  re- 
gulare cCkJ.Ttttm.+SSDe *R.cmp  Lpntdiie.yi.f .Tttie.de  Leg^A*- 
ehcisramcn  aliquod  in  earcarbicriumcft-  Lpen.$.fi».dd  L.Fa/c.M- 
tcracaofaMt  fingulareoriium  rci ,  vctbigiitia  tifurani,  clem  ex  ** 
gr*xnti.eettrHm.deHfHr.duta  tamcn  dc  ufuris  ipfis,  vcl  rc  qu  ipnm 
c.\>  nngcntc.controvcrfiafit.e.^/./»^./.!.^»,  j.Q.  eod.  badVw  4  U 
quoq  ic  rationc  annotatum  clt,  ut  mmiuin  vectigal  exigenicoti- 
yenru?,  rotulum  veiinltrume  raritionumedcrccogattir.  Zsf  iu 
i.i.t.:diti9nes.  nnm.x+.kt  Tl«l  ml.i  nHm.?..C.dcCendtc.ex.L..FeL 
in d.c.  i.dc  Prbb.artJ.trgcntArtHeA  e.tnf.tod.  Quod  +  tk  rct ipicndu  6» 
in  iis  autumani  qui  fiepiu*  111  co  »tratf  ibus  frauuc  admhtctc  folcr. 
Feltn  d  h.nnm  -  9.  Denique +  cV  argcnuri)  aur  nomuhriT,  cuamli  * 
cumipfiscontrovcrfiafii.cdcrcrauoncs  \cncn\Mt.d.Li».princ.&. 
f  .i.A.r.  quiaeoiomfcrc*  ad  hocmunuspublicumcft.Scdan  t  non  *l 
tcus  actori  faltemcdcrc 'cncaturad  fund.tnd.im  replicationem.fic 
id  qtiidemt  lcrifquc  plicuit.  Bart.&DDM  uh.C.de  Edcn.CeJt. 
hm  t6  ^uoidivcifi*  lotii*  rclatura  Ut,urig  ncin  adtiorm  fundandx 
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acroria  reo  non  edeniam.viHc  probabilius colhgajs  in  fcqucntibns 
contra  cfle.  d  l.uli.C.&l.  pen.  inf.  *d.  txhtb.Ldc  mmore.io.S^.dc 
Q**ft.  Alij  coiuia,7)#»f//.  tn  d.ljtlt.nmm  fin.  Wefenb.  inComm.h.t- 
n»m.  i  x.  quia  ld  dc  Replicationc  nufquam  fit  rchtum.  ideoqucir» 
luc  idemquod  in  actionepcr  confequens  fit  juris.  Maximc  cuta 
dcacrore  relatum  indiftinctc  fit,  cinouedcndumareo./.w/wjir^M- 
ve.C.de T efttbJ.+.h.t. Ceterim  res  facilis explicatu  cft.Doctoruru 
cnim  fcnteuria  italocum  habct ,  fiex  inftmraento  quo  reus*rxce- 
f  tioncm  (uam  fundar.repiicationcm  probare  eonerur.Cum  inftru- 
menta  integra  fint  cdenda.#r.v.  in  d.l.i  .f.  edere  fuprdeod.  Sin  vetfc 
idita  non  fir,  Oonelli  fcntcntiam  admitiimus,ne  reus  ad  rcplicaiio- 
nem  q«  idc  m  actoi  i  edere  cogat  u  r.prar  crquam  fi  hoc  j  udcx  cx  §ra- 
vi  caufa  comnetiat  acquum.  d.l.i.C.cod. 

■ 

Ad  1.  Prsctor.  4. 

1.  i^frgentdrij Jiugulu edunt. 

2.  Idem  tjr  dd  notarios  prttnct. 

3.  J>uibus  edant  notartj*  « 

t  T)R.iiK.&$.  1.]  Quod  hic  dc  ArgentariisrefrrrurtcVeorum  ra- 
*-  tionibus,  quiacasfingulorum  causa  conficianr,  fingulis  eoso 
dere  debcre,  id  rationem  h.»bet,  quiacV  fingulorum  quodammodo 
i*  fint  propriaj.  tex.hic.  & l.4rientartt4tA0jnf  eod.  Idcniquc  4  ex  mo- 
f**/"f/-Jfnbus3fad  acta  notariorum,  &  libros  recognitionura  quosdicunt, 
tuuujecuu  ±  ^fjjjjj  municipiorum  confcctos,  rclatum  cft.  Rationcm  vidclicee 
hoc  majorcmhabet,  cum  non  fuicausa,  fedfingulorum  rantuma- 
cra  ejufmodi  conficiant.  Edunr  itaque  hi  quoque  ca  queticsid 
rucnt  opus,  prorfus  ur  dc  argentariis  refponfum  tft  infra.w»  l.velu- 
*•  ti.7S.e0d.  Plane^  noniii  rantumquorumcaufainftrumcntacon- 
fccra  funt  cdunr,fcd  cV  harredibus  eotum  quoruraque  intercft,*rg. 
*MK*    l.j.f.fciendum.  inf.tsfd.  Exbib.  Quod  cV  CoftahusConftitution» 
r"""#*Gailix  mrraerat  provifum.  CoSh.tndJ.7 mf.eod. 

/.Etiam,  ]  Quod  hic  dicirur,  cum  quiargentariam  exercere- 
tiaro  finitomttncre  adcdirioncm  reneri:petindead  noianos  cV  fcii- 
M*rej      bisraunicipiorum  rcRrri  oportct  Quanquam  pcfteriorura  ratM 
j/utitrmi,   diverfa  lit .  £  non  ipfi  acta  2  fc  confccta  cuftodiant :  fcd  aflovcn- 
turin  archivu.Tumcmm  fucccflorcmcjusadhoc tcnciin.agiseft. 
ktid  Moribusicivatur. 
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Adl.Quxdam  9. 

NOn  eft  p erpetu u m  ut  ex  hoc ediclo  ad  edendum  rariones  aga- 
tur.  Ecce  enim  procurator, fociuMu  tcr.curator  a&icnibus  iis 
ad  hoc  compelli  queunt,cuibusritbis  tcncntur, &  idcircoad  hanc 
a&ionecontra  eos  non  dcvcnitur.  Cumcnim  hxc  infa&umprx- 
teriafir,  abfubfidium  cjus  non  progrcdimur,  dumaclioncspto- 
pnx  fuperfunt, m  bic. *rg.  I.  in  ctrfie.  16.  inf.dc  JM.inorib.  Qtan- 
craam  idaliasfcrpctuum  nonfit,  quia&  cum  rcmccMuro  a&icnis 
ae  reftitu  ttoRis  contra  divcrfos  compctit.utruraoue  concurrerc  po- 
tt(U.cti*m&  l.ult.C.fitnt.vclcur.  intcrv.m  &  alias  tn  exfccutione 
judicatitam  reijudicata:  adtioquamofficium  judicisiroploraripo- 
ttft  ntr,inL<juires~HtMert.  d8.  Dtrt»vind.l.6.$.fin.dt Stnt.&rtjud* 

Adl.  Argciuarius.  10. 

Vide  qur  pofita  funt  fupra  tod.ttt,  locis  diverfis,  tuinl.i  .f.cdi- 
mnts.l.4. 1.7.' 

f.Curoautcm.]  Hicf.relatuseft  fupra,  ml.  illicitas,j.  vcritas, 
DeOiLprxf. 

■ 

Adl.cxcmpkuii* 

Exempla  inftrumcntorum  ctiam  finc  fubfcriptionc  edent/s  cdi 
poflunt,  ttx.hic.  Iditacft  incopiis  fen  exen  plis  adverfanotiade», 
dis#  Ad  probationcm  cnim  non  exempla ,  fcd  ipfa  inftrumcnta  an- 
thentici,hoceft,principaliacdi  cV  ©ftendi  oponct.  U.inf.  dtFtd* 
mftr.  ubi  vidcdc  hac  rc  latc\ 

DE  PACTIS. 

tit.  XIIII.  v 

Adl.i. 

t.Tnfti  etymon,  dcfnitio. 

**V*clt  &  convcntionts  diferenti*. 

$.Ex  fAilo  non  eriturdfiio. 

4.  ^olutio  offoJiiornm.eSr  num.  /. 

fJure  Cdnon/co  tjuid  obiincth 

7MntmU  Canfnifttrttm, 
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/.  Si  \uramentum  ducedat  tn  ex  fdh  dttut 
f.  Fxfiicattc  Itgis.  *t  quu  ma)cr.C  ie  TranjacJ. 
j  o,K^ih  faclum  cui  )uramentum  accedtt  (itjcrvandt.<m. 

jr  Pacla  an  ejr  tjuattnmtx  mortbtujervtntnr. 

12.  Dtcltrum  ebfervatio  laudata  ce  pacJtgtmtnato. 

U  /pAdum^apa&o  di£rum,propric  ideft,quod  inrerr  luresmu- 
*  tuoconfcniua&umeft.  Idcm&  Couvcmio  dicitur  pcrtrai  fla- 
tiorcm,qucmadrnodumquiccrponbus  congte  gaatui,  dlcuMul 
convenirc,  nt  htc  tn$  conventtonus.  Vtrumquc  tgirut  hcc  cx  ufu, 
pro unocodemqucacceptum eft ,  &conrraltibusomnibusac  pa- 
%*  &is  tanquam  gcnus  aliquod  om nui m  incft  *  Scd  &  padh^  vi  x  ia 
fpccie  ptopactorenufiioni9,  mtrdum  pro  lege  contractus  pori- 
tur.cum  conventionisintcnm  vox  frequentius  piogcncrc omnhi 
accipiatur.ar  in  d.$.cor.venttonis.  Scd  ad  rcm. 
3.  j£quum  vcrdcftpaclra  (crvan.  hic.  Non  ramen  acrioex  iiseft, 
practcrquam  in  ccrtis  cafibu^,  vidi  tnfram  1.6. & /.7.5.  quimmo.eodm 
tit.  icd  cx  edicto  Prartons  cxccpriofola.  l.j.S.fcdcttmnuil*  inf.  h.t. 
l.icfcm.  xo.l.cum proponat.  C,  cod,  Parumque  ad  rcm  facit,  4  quod 
aliaspra?rorair,fe,  pacta  convcnta  quar  non  contra  bor.osmorca 
aut  |usipfumfinrfervaturum.^/.7.^Tr*r<?r./.  m/rr.44  •<♦  .Fam. 
£Vc//?idcnimaccipiendum,  quoadjuris  raiio  p  crmuut.rirg.  Lcmm 
j.  Jponfkt.  f.  firts,  dc  Tttbl.inrem.  Nec  munt^l.  t.C.  dc  Ccntr  ilip» 
lurtaque  ibi  lis  uon  cx  nuda  convcr.tione  proponirur  mota,  fcd  vci 
luaximc  obinterpofitam  ftipulatione,  cujus  conditiocxiftit  quam 
ptimumdv  biiore  inierpcllato.  reflcCttiac  1  9.0£.ji.Im6 1 6V  idcm 


mrncM  jure  Canonicoobtinct,  nam  quia  nufquam  contraiium  rclatum 
VLHlJf,  cft,evcnit  nihilinhacre  mutuum.  c.i.&  i.de  T^ovtop.  nunc.  Nec 
mutat c.  1  .&  j.de  Pacr.rcrindc  cnim  ut  ibi cfia  pt*toredicit,pacta 
fcrvanda,  nec  tamen  indc  fequitur,  cx  p.icto  quocunque  nudo  a- 
ctioncm  daii:  fcd  vcl  cxtepiionem  tantum,  vcl fi  juris  rationccc- 
dar,etiam  actionem.ut  in  ftipnlationc,pignore,donatione,  focie- 
T»  tate&  limilibusobriuult.t/i4e^M#j  in  l.6.tnfeod.Scio  Tcquidcrn 
Canoniftas  alirci  (ennre,  Soar.  tn  Tbef  ftnt.  Itt.  ?.  nttm.  1 .  vcl  ob 
h<  c  nux  mc  quod  alibi  rcfen ur,  Ueum  juratam  pacuoncm  cV  fim- 
pltccm  non  kptraic ,c.j*rameMtt.i  1  q.i  2  .cx  eocilim  actioi  ero  dari, 
ftutiudifterentcr quodcunque  pacium  lcrvandum,  nccqui  quam 
ctiam  Canomftarum  diccL  Locus  proindeis  rc  igioiicm  quidem 
feryandar  pactionis  mJu  «' ,  ptetetca  nihiU  tsflc-  Ub.  $.  parstd.  c.  /. 
p,  (fonnan.}  .[ontm,c.}.num,t.  Quidcrgo,  t  fi  jurattcntumacccdat 
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tn  acrio  expacto  dettrr,  non  vidrtur.  namrec  idlure  Ca  nonico 
rehrumcft.  Erjurccivili  fingulaum  dc  convtntionc  libuticua 
prrimocautDmcftJuramcnton»dccpcri$prTftundi$J.#f;*r*(r;ir- 
randi.de  Opltlt.(aius  Ub.x.Inil.ttt.o  cbligationemcV  perktutio- 
ncm  producere.  Vnde  cverir  in  cctcru  connaru  tn  tilc,  *rg. /,  cum 
frdttr.  n.  dtludtc.  Ncc  n  urat  1 1.  fi  quis  maj«  r.C.dc  lianlact. 
quia  ibi  agiturdc  pacto  remilTorio,  ant  rranfacuone,  &  perpirium 
chcitur  infamia  norandum,  prarteramiiTjoncmeofum qu*  altcr  tx 
pltcitequxuiTet.  nequeenim  id  eft  actiom  m  titanciccuircV  finc 
juramento  cot.fter  rcfilicntc  psrte  ura  ,  altcu  ccndicnoncm  finc 
caufa  paiatam,vclcondictioncm  caufa  datacaufa  r.ou  lccuta/*f. 
tit.         C.de  condtR.cauf.dAt.csuf.non  fcc. 

Aliaqua-ftiocft  an  pactumcui  juian  cr  rum  accellit.feivandura 
fir,  arquc  hac  in  re  f  us  Canonicun  a  Iutc  1 1  |:ro  paulo  divciniis 
eft.  Ncqucenim  facilc  caurum  irvcrias f  \  rarrci  juiamcntum  dc 
©peris p atropo  pta-ffandis ,  mranten  ad  jlrcita  convtnticii  pra?- 
ftardacompelli;rifiqua!aIia  jurisactedatcaufa  Cuminrcnm  Iu-  t«« 
re  Canonico  provifum  fit  fimphcius:  Omi  c  ;ut?n.ci  tiirr  quod  ,0*£*+ 
fcrvan  fire  (alutis  dilperdioqncat,  i>isrf*ai  t  iim  cife,  c. curncontin»dl"t,fmm* 
fat.in fin.  ubt  not.  CancmfUdt  *Pac.tn  c%  iecocjue  juratuc  m  ccr furi 
cccledaftica  ad  prarftationemcju*  prilt  ccmpclli.c.w/r .dt foro comp. 
M  tS.PIanctametfi  «»noni  ulli  anrctani.proptcr  ruinus  uhtatamio-  n 
lennitatem  ftii  ulationi*,nodic  pactaes  monb.fc»ltcm  cbfcrvanda, 
Sc  actionem  confequenter  concHcrioms ex  1«  ge.wftar  efle:  tamen  id 
•mnc  tcmperationcm  recipi- ,  ur  is  tuicuid  tcmercc*  miruscogi- 
tatum  excidit,  nor  pcr  hoc  ftatim  capicrdus  fit;  fedan  rcncatur, 
prorenata,  arbituo  fuo  mcdcrctut  jrxcx.  Vi  dcrectc  Dcctores 
•nnotant  1  .convcntionem fire  vcibon.m  folennitatc  nrnptodef-  . 
fc ,pra? te  rq  uim  Ii  ca  pro v  idc"  gcrr  i r c t  u  r,s  u  t  fetr c  1 i  nrerpofira,  re m>.  ' 
*ctur#7)2>.  in  d.l.  i.f.fn.  dcC<.r,fti.ptc%/llc.tnrub.tUVtry.ok, 
fXBA+ytMjtt  Itlr.  opin.  2$  c. 

Ad  1.2.  &  t. 

gC.6Hnemicnfs  ilittttitP  e f%nt  aIU  estfrejft. 
Z.Ctnfuftuaf  de (ubfttiftiene  thttigtapkoium 
j.Rcmifii*  chiregrtipbt  t tj  tiuiut.c ft^  ncn  $um  reJlitttiMk 

ne_pfn*ru. 
4.Tm  tti *att0.ejr  Wtfth }• 
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7.  guid\uru  reJfitutt  inlfrumento  quoduo  erdnt  cbligath 
/.  J^»/^ /7  utercjue  debttor  correus ft* 
#  eyufdem  debi/iflura  Jint  chiroprt fhat  an  refitutioncu 
uniut,  obltgatio  cenfeatur  t  emijfd. 
it.  Vuareni  fen/en/ia  laudata. 

li  £>uid  f/ fignus  alterifni  mttm  obligationie\wfolvctt» 

ddfrodeffc  tjueat.  , 
12.  Pignm  utendum  datum  an  reflitutum  cenfeatur< 
\$.lnUrumcnto  canceBato  an  &  qnatcnus  cbltgatio  cvanuif 

fe  frobetur.ejr  num.  14, 
1  $ .  J^uidfinsJtumen/um  canccllatum  afud  tcrtium  dejre- 
bcnda/ur.&  num.  16. 

v 

■ 

/^Onvemioncst  aut  facilc1  finntnut  exprcfle* .  Exprct1e\  quandd  • 
V^confcnfus  difcrtc  literis  aut  vcrbis  dchgnatur:  nam  Sc  abtciitee  s 
intcr  fc  pcr  litcras  vcl  nunciuro  contrahcre  queunt.  tex.bic.  Quini- 
mo  t  cx  moribus  &  rationc  confciTionis  obtmct.ut  fubfcriptio  fcri- 
bcnrem  nonminusobliget,  quam  fi  fctipfcrit  cam  iQinm.Bdn.faf.' 

•w  C*ttr.inl.cmptor.47  $.i.  inf.cod.  Tacita t  vero padti  exccptio dator 
i  chirographum  xpfum  rcllitutum  a  crcditore  fit.  ttx.bic.  &l  47.  - 
Q.fin.inf.eod.  quod  tarncn  non  itacft,  pignore  reftitute.  Lfrox.  inf... 
htc.  Dufcrentixtratioeft,  quia  chirographumobligauonem  coti-- 
tincrc  ccnfctur,  pignus  v  erd  obligationem  peculiareroalteri  «cce- 
dcntcmconftituit.QucmadmodumigirurtidejuiTotc  libetato  non- 
ltbcratur principalismfi  hoca&um  tit.  /  fidejnffoyu.i}.  tnf,k.t.  ita 
ncc pignore  tcfbtuto, prin:ipalis obligatio  tcftituta ccnfetur.rr.*. & 

$%  Cw/<ic./>«V#Aluratio  *cjus  rcieft,  quodcautionis  fcu  chirographl 
rcftitutio  plcrumque  nulli  alrcri  inferuit  hni  quam  libcrationi,  at 
pignoris  rcflitutioctiara  alnsrebus*ifuici?e  poteft.  Atrr. &c.Quara 
tameifi  Cu/acius  non  prcb.it,  noo  taencn  omnino  rcor  afbernaa- 

^dam.  Scd*  quod  indc  Bartolus  iufcrt  ,  fi  inftrumenium  alterifint 
quam  libe rationi  queat  mfcrvircjiberatiorcm  indc  non  convinci, 
iA  argumcnto  bu  jus  tcxtus  repugnar,  nec  adromenduro  eft,  Cum 
hic  iirnplicius dcfinia tur,  caurionis  leftitutionc,  tacitam  Iibc  ratio- 
nero  convcntam.  Id  igitur  tenendumcft,  nifi  ccntrariuro  probe- 

7*  tur.Quid  t  crgo,fi  alicui  inftrumentum  uftitu&m  qi  ounacValiui 
erar  obligatus  ?  infpiciendum  in  piirois  quid  ac*li  m  fit }  fi  id  ici 
conftct,quod  minimum  accir  icndum  ciit.^cr  r*/g,  &  ccnicc  tcn- 
l«ci  fohobligatio^cm  icmjJUnicui  cadi.m  txabita  cft^  jnc  ran« 

fulice*. 
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iciliceC  una  rcmifTam  ,  pro  alteraeuroprocuratorem  inrem  fuatw 

conftitutum,  adexigendumputaabeoquiuna  tcncb.uur.  (Jupd 

Par.ormitanoet iam  cV  Duareno  vifum  cft.  Dumr.  hic.  in  $. i .  ts*i/b. 

in  e.  ecclefia.ut  Ute pend. %&€cneeh.ltb%  x  .prtf  140.  num.  6.  Planc  t  fi  * 

correifinr,  reftitutio  uni  factnprodeft  etiam  alien.  Naroquiaex- 

prelTa  convcntione  hocaguur  utunocx  correis  liberato,  Jibcictur 

ec  alter, quamobrcm  convcruione  tactta  idcm  non  Mat,  nulla  rano 

impedit.  l.idem  in  duobus.  inf.b.t.  )unc.  hoctextu.  Cctcrum  4  quid  U  * 

abunodcbitoreh-beapluracjufdemdcbitichirograplu.cV  unu.m 

reftituam  an  dcbuu  cenfcndus  fim  rcmifilTc  ?  Et  hoc  Bartolo  vilum 

cft.  7tart.htcjnl.iJtum.7.f4fM*m.s<x&Cenoch.d.prdf.i40tn:m.  $. 

er  9*quiainftrumentiim  tantumunum  fir  t  tamctfiplnribustibu- 

lis conlcriptum. arg.l  14-       tefi.fa.pofj.  adcoquc  tabuhs  rcftitu- 

tis  non  icnprum,  fedcontciitum  reftitutum  centeatur.  ttt  htcejrl. 

.  qut  cbirograpbum.  f  p.de  Leg.  yki.C.de  'Douat.  A  t  v  e  1 6  c  o  n  fide  ra  t  io- 

ne  habita  quod  argumcta  ca  *on  minus  crcditori  profint  quam  dc- 

bttori:  illud  infuperanimtdvcrtenduro ,  qucdex  ea  fcntcnria  ab- 

furdiflinum  quid  redundctj nimuum,  homimbus improhisci  ra-  ' 

rione  anfaro  pratberi  quafacili  modobonos  creditores  faiianr  j  fi, 

p  uta,  pccuniamaccipientcs  ve)  dcbitum  fatemes.eiufdcmomnini 

argumcntichirographum  aliud  conicribant  feoifimfibi;  annoa 

coaventi,  tutiqucBartoIi  opinione,  fraude  facilc  tegenr,cum  non 

modo  «qualis,(cd  minoris  hdci  inftrumcnto  quam  fuo  convcniun- 

tur?  Duarenus  1  igitur  eam  fententiam  non  admifit,  practcrquam  fi  ** 

id  actum  probetur ,  argum.  mjkmt.  tex.  /.  ult.  *Dc  iu  aua in  tefi. del. 

Quod  fi  dc  eo  nonconftct  propius  eftut  actori  juramenrum  defc- 

cndum  dicamus,  quoaftirmet  obligationem  etiamnum  fupcreflc. 

Sed  1  oc  pcrinde  incptum  eft  quod  Bartolus  indifferenter  autumat,  H> 

pignoris  obligat  ionem  reftitutione  rei  obligatz  non  ali  tcr  rcmiiTarn 

cjuamfi  illaaltcriqueatfcrviie  fini.  Vonuscnim  eft,  quemadmo- 

dumcautione  pignoratiua  rcftitura,  pignus  tclvitur, Ixreditrtcem. 

Q.de  Remiff.p^.  ita  id  vel  mrume  dltfolvireftituta  rc  lpfa.Nifrta- 

men  debitorctm  rccupcrct  crcditore  invrto.  /.  aueddebiteri.C  de 

folut.  Dcmque  cV  fi  *  non  reliituitur,  vernm  utcndum  dctur,  vcl  1% 

prccarto  conctdator,  magiseft  pignus  uon  foluturo.  Divcrfacnim 

funtredderecV  fimplicitcr  urendumdare.Reddendicnim  verbnro 

iignifkarioncrr  ictrodardi  habct,  utco  loco  fitqao  fuitprius./. 

wcrium  reddendi.de  Pcrb.(tg.Cujac.bie.  De  inflrurocnro  t  cancclla-  »#« 

to^iiaquxftiocft.anper  id  quoquc  rcpcrtum  tciriflio  arguatur» 

Sum «jui  id  non ahtcr admittunt, quam  fireus cxhibitionc c|us  (6- 

{•auonero  arguatk  fin  vcxd  donauoncn aiiccct  vcl pactmrn,  id  pra> 
--_    ~~ *"      -  tcre  a 
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tcreaipfi  probandumcflc.  Titrt.faf.CeftalJtic.Tanorm.in  d.c.eccte- 
jit.utlite pend.  Magis  ramcn  lirWpliciusdicimus,eoargui  praefuro- 
ptionem  falrcm  obligationis  quoquo  modo  folutae.  perhunc  tex» 
quarlocum  htbcatdoncccontrarramcrcdiror  probct  tcx.mlfchi* 
regraphum.i^wf.deTrob.  Arque  f  id  recipicnduru  mito ,  ctiamfi 
pcrfonadomcrticalitcum  quoagatur,  nifica  abjecr'fli.r«&pcnc 
fcivihscondirionislir.  *rg ./.i.f  .tlleautem.C-de  Ltt.lik  t&U.  n.id 

©•  tcrgo  ii  quhlcm  canccllatura  fit  cVapud  tcrttum  dcprchcndarur? 
Iafon&  Alcxanderdubitant./4/^e^if/c.Y  hte.  FgoconlideranUunt 
cxiftltvo  uterdepofueiir:  Si creditor  Jcpofucrit obcanccllationcrn 
przfumen.ium  r>ro  dcbuore,  idqueex  confuctudinc  notitfima,  lc4 
probationcm cxbit i,  aut  canccllaiionc»,  vcl  non a  fe,  vcl  non  ani- 
mo  rcrriucndi  facram,  praiervatamciTccreditori.^  l.ftchtrogrA- 

^  fhum  inf.de  Prob.  Si  ^vcrddcbkor  dcpofucrit  ,  prarfumprionera 
-  ip/i fufbcientem clle,  nifiitidem  contrariura  probemra  crcditore. 
^#r^./.i^veIchirographum  inviroeoobtcnturoprobcrur,^/.^**/ 
debiteru  de  Solut.  Quod  fi  urerquc  fe  depofuiile  contendat ,  pro* 
kanticredcndum  cft.  At  fircsinobfcurofir,consiliumcft,iitalre- 
ra  pau  deposirarium  in  teftimonium  producat.  Ccterum  quia  is 
tcftis  unuseft,  judex  dcin,  parti  alrcri  in  cujus  commoduru  tcfti* 
monium  datum  cAM  fupplctorium  deferct  juraracntura, 

Ad  1. 4. 

DeTnvecri*  cVIIlatisin  prardia  ruftica  &  «tbana  agimasiufil 
fuo  loco.i»  U^,Quib.  modpig.tae.centr. 

/.  Pub/icd  conventiones  qud. 
2.  Ttdes  etiam  kofliferv*nda. 

3-  i^nne  privatus  quoque  faem  hofli  dattmdcbeat  fervs* 

re^.&r. 
4,  Sohuntur  oppofta  &  num*  c  .ac  f. 
J.  guid  )urts9  f  frinceps  ei  fdcm  dcderit  qai  deliquit  ef 

iditrarelefAtuseff. 
9*^*»ca»tmescontra  )ufitidexfecutmtm  iisdanddfni 

quj deIfquerunt-&  num  to. 
11*  *A»  idcmin  ca  rc  in  priniif  o  at  mogiflratu  ft.tfu. 
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PVblic*  quidem  t  convcntiones  funt,  quas  ducesbellidepAce 
vclinduciisineont./fAr.6/V.  funt  tameo  cV  publica?  quscunquc 
alut  qua:  intcr  divcrfos  Piincipcs  aut  Populos  dc  republica,  fcedc- 
fibus,c<  fimilibusncgotiiscommumbus pcraguntur.  Etquidcmt  2» 
padahafcctiam  hoftibus  fervauda,  ut  moribus  ebtinuit,  ita  a  ne- 
minccordato, ,quod  equidera  fcie.improbatfi  eft.  lllud  difpataium 
•ft,  Annctprivatusquoqucfidem  hoftidaram  fcrvarc  teneatur,*  » 
Hart.htc.  Duau  m  /•  1  -fnp.  **d.  Ftchin.y.  controv.  t.fim  fcd  magis  cft 
•amquoquc  padhoncm  fcrvandam.p/r  d.l*i  fnp.eod.  vide  tnfftcie 
#.»*//'.  1      1  .fttc.l.  n*m  &  5«       De  nejr.geft.  Ncc  t  obftat  quod  4, 
dicimusdoluin  qui contra hoftes  admittitur^bonumene, /, 

Jdeinmdcinfidijsck  ftratigcmatibus  acceptum  cft.  eonvenit 
t.domtnus  nrpcr.ij  q.  1.  Minufque  1  ad  rem  facit  I. 2/.  dc  Capr.cV  -  J» 
poftl.rtv.ubinihil  intereiTe  rcfertur,  vi  an  falbciiquis  hoftium  e- 
raierit  potcftatcm:id  cnim  ira  cft  in  zftimando  poftlinnnij  jure.nam 
eV  qui  redirc  potcns  mavult  apnd  hoftcs  mancrc,  pro  transfuga  eft, 
/  y.  Deremil,  fedhoc,  ut  dixiad  raateriamconventionis  cum  Iio- 
Aibus  initaf ,  no»  pcrtinct.  Ineptius  t  vcro  eft quod  contra  hscc alle-  * 
gatur^barbetii  aurumnon  modonon  prsrbendum,  fcd  5c  fubtili 
ratione  wfcTcdum.l.i.C.decemmers&merc.  Quid  enimid  ad  pro- 
pofi  tum  dc  dara  fidc.  Et  hoc  igirur  rcnendum  cft,fidcm  etiam  a  pri- 
vato  hoftidatam  fervandamciTc.  Tarnctfi-icnimcivili  rationccum  **• 
Jioftibu*  ncgcuium non  fir,  jus  tamen gentium,  a  quoconvcntio- 
ues  fuut,  in  hacre  coiifiderari  magiseft.  Idcm  t  dicimusdc  Princi-  *• 
pe,  SenatuitemPopuli,autquovis  naaiore  magiftnru  quidclin- 
ejuemibus  aut  banditis  ob  dclidum,  ndem  acccflos  concedunt. 
etrg.d.l.i.fup.  Sed hoctcum  modcramincaccipicndum,  utfifidcm 
dcdcrint  contra  vim  injuftano,  pccnam  irrcgaic  nihilominus  que- 
*nt,  quia  ea  cautio  non  alitct  piodciTe  inrelligi  potcft,  quam  fi  jufti 
corum  fitcatifa  t^Ctuf.Cent.i.Obftz  %JAioiier.i.Sem.c.\ .mfhtt* 
Quodfi  veioetiamadverfus  exfecuuonero  aut  v/m  juftamcautum 
fit.-rcctius  dicimusconvcnrionem  quoquc  cam  fcrvandam.  Idtpe* 
exd.l.  tJtic  Ncc  mutat  quodeararronc  dclicta  mancant  impumta, 
cjuod  rcipublicc  intercft  non  fien.  /.//4  vulnerdtm.D.  %Ad  L. 
Ccrtum  t  cnim  cft cautioncs ejufmodi  non dandas,  (cd  fi  datse  fint,  f ^ 
lcrvandas  cffe.  *rg.l.4.i,fcd  tjued  mcretrici.Dc  Cendttl.ob  turp.  Cduf. 
It.iJMenochJib.  1  .conyl  1  00.num.11  3  .feqmtur Fdch.lib.f»  fintrov.c* 
jq  6t.er  63.  Dcnijuc  t  tamcrk  id  demagiltratu  fcu  judice  quicum  m. 
potcftatc  efl,dubitariqucat,  ed  quod  *  foli  Piintit  mx  caufa  per-  s% 
rniiTum  fitcoraoieatu  remcatuvc cjculidare./.re/^*//.  de Tff».ma- 
%i>  camco  cfl,  quia  neruioc  fub  fpccic  Jtdci  r ublic*  dccipi  ( rcttc(^ 
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ftrJjuncjext.  ]*nc  ii.fup.  e»d.  fi  fidesdau  fit,  fcrvandameamc'T«;> 
cr£.dJ+.l.ftdfMHLJi  Cand.eltturp.cAHf.FAcb.g.  C»mr9V.  d.tfj. 

» 

I .  lefttimd  C $nventi$nescjtu  f nt. 
j.  Iure  Canfittuttenum  i$nventt$nes  efttd  r$td. 
3 .  Iure  Ptateti$  cenvemiem.*  tjua  tntredu  ld. 
+  PacIa  de  ufurtit  /n  mmue  f  djUndu  tj*$  \ure  fmt  i*tr$- 
dutla. 

j.Iure  civili  flerdaue  atlienes  ex  c$nvemiemb m  )mif 
gcntutm  c$nfir»>Atd* 

**   T  Eg'f«ma  t  convcntio  eft  quar  lege  aliquivcl  CC.  eonf.rm_.tur- 
•l— qua  rationc  intcrcium  cx  pactoactio  niicuur  *r  £/c.  Hlsacce-> 
dunt  t  at  tioucs  ptoditar  Corfli'  unonibus, non  q-ic-h  *  ciirccti;  lc- 
gitimar  fint,(cd  quod  ad  finilitudmcm  lcjjiimarum  in  poAcrum  o- 
pcrcntur.      ./. i  Jt  Condttt.ex L.  q_a'u  ctt  act io cx  p-Ctodonaiio- 
fiis,  /.  (i qttis Argentttm.f .  fin.CL.  d<  D»n.  itcmquc  cx  Cnnvernon* 
aut  polliciMtioncdotis.  l..td  txdU,onem.  C.de  Dctis. from.  Rurfut 
l-  *  jurc  prarrotio  prodm  cflcx  confliiutoacti  \/  /.  t.i  r.  Decor.fi  pec. 
itcmquchy  pothccaiia  Ifittht.        i.  tnf.  hj.  Scu  ♦  ad  pacta  quod 
attinct  dc  uforis  ^tgrnrariodantiis,  iicmqut  cctcri*  _  quibns  vmfi, 
olcumfirumcntum  mutnd  cccptum  cll;  vciiusdicimuscos  inco- 
tractuur.icadcrcgr nus.corum  icihtcr  qu<>j  innominat  %  dictmui, 
_   *x  qo ibus  oi  ir  j r  _crio  pi* (<  npti  ■>  vc « bis  ftr  l.Tthus .de  Prttfc.verlt. 
l.tittradiitontbtiS.inf.h.t.Qyix   I.  fiiyjir    x  urc  civih, ,.d  m<  ciurn 
contr-  Ciuum  trhqucuuro  prc^tflctn*  i.  'Qucmadmodum  &  juns- 
gcniium  coMvcntionc»  uacod.m  jurc  iunt  tonfiinuL* ,  ut  40  t« 
ciioncm  iufhcunt. 

Adl.,7 

1 .  Cenventtenum \u*t<  fcptium  tffeftm* 

2-  Ctinven:t$  ty  Ptiftum eju*m$  h  utjjerant. 

3  Jhdecnve  mtenes acitemm partant,  qu* excffti$nem\ 

*  "pRincip.Jfuris  tgcntiumcovcraioncs  quarciam  actioncs  paiiunt, 
*  qu*ci_cxtcptioncs  tex.hc  Convcniioi  ls  autt m  voct in cjuldi 
/C^i  i-icauoniicUc  cujuicit  p_cium,icl__iunitit  iuj 

Scd* 
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StdSc  tbidemrelatumcft.Conventionis  tvocem  jurisauthoribns 
ferc  <»c.icratirn  ufurpari,  pro  gcncrc  'iilicctquorumviscontractu- 
mmSc  conventionum:  pactumvcrd  olctumquepro  pactioncfpe- 
•itli  dicitut  ,  qui  remrti  aliquid  vel  traufigi  (olct.  uthk  inedttt* 
Prttoru.  $■  xit  prator.tfr  fercfempcr,  Dcniquc  rcctc  jurifconfulru?, 
juusgcniium  tccnvcntioncs  quafdam  actioncs  parcre  T  qu.iiciam  $ 
e  xrcpcioncs.  Acnoius  pai  lunt  COtitmcrus  quicunquc  jurc  civid  ad- 
mifli,  ut  cm;»:io  vcnditio,  locati  >,cVc,  Quinimo  Sc  ftipuhtio  ipfa.fi 
cffcctumcoufenfus  coniidcres.jurisgcntiumclt.adeoqueconven. 
iic;nis  nomine  continecurdircctc./.i.  f.fin.fup/bJ.  Tumetticx  fo* 
Icnni  vcib«>rum  for-na  juns  civihs  fit.  Exceptioncs  vcropariunt 
pactjjdequibusjamdix.. 

j.  Contrac/m  htminati,  rfr  quare  itadicli. 
2.  Qonvcnttones  quibm  cAufa  incH  quomodo  acliones  frt* 
ducant. 

Civtiii  obtigatio  Aclionemfrdfcriftis  verbk  froducit, 
4.  Dubim  locmhu)mi.  exftuaturremijfivi1. 

$.  Sed  ctfi  in  alium.  ]  Convcrtioncs  jam  rclarac  ferc*  rranfeunt  f 
infptcialccontraciusnomcn,  idcoque  dicuntui  contracrus  nomi- 
mti.  Quod  (i  tquardim  nomcn  non  lubcant,  fublutamcn  caufa 
©b  quamtllas  adi.TtpIcii  ratiocxigir ;  vcrbi  gratia,  lldeditibido- 
mumurmiht  agrum  reddas ,  vel  p-,e(ti.i  op>ram  utmihi  vialfim 
•Iiam  prarltcs,  i.ique  lta  linc  (lipulaaone  aut  dio  nomin.itoconve- 
ncratcomracti:civiii>  tob'igitioiulcitur  quaacuoncm  praiftri-  f. 
pnsvcrbis  producir.  mt  btc.it  cml.\.^.<s-  ,.tuf dcTrtJ ~  .vcrb.ubt  vi- 
decju*  fcripft.  Uubuiamcn  t  harcuxuis  vciba  rcputanrur  :  Tuto  4 
reae  Jnltanxm  a  tJAfaurtt  ano  reprebinfnnt  i?t  hoc  'Ded>  nbi  Sttckum 
ttt  Pumphi/xm  m.cnumtttus,  m.inumtjiiri ,  cvicins  cfi  Sttchus*  Julutnut 
.fcrtbtt tn  f*ctum*ction  m aPr&torc djhdAm„  >ltc  u  t,  /HcerttavJem,td 
eif.  P  i&fcr  iptts  verlu  fuffccre:  efc  ^ntm  vomruct:.m.  qnod  Ar.fio  Su- 
lulligim  dtc^t,unde  hctcn^fc.rur  *ctto.Di.b\^  mq  .ini  (ulu  r.a*c  vcc- 
haproptet  lcgcm  t.^  qu<>d  (.faciam.inf.de  ^ixlcnp.vcib.qua. ibi- 
iks»  plcne  c  xpolui.  ubivtde* 

/.  F.tftj  nuda  acticnemmr  fviu*t. 

*.  yjfiad\umtA(outractt<tboK*f>  tcifin*incon!in(nti.& $\ 

4.  Bx  mttrvtdb  ad)uncta  an  umrjatbus  i  "Jtnt. 

N  3.  yfaitum 
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j.  Poctum  Veflitum  an  profri}  ditAtur.  (froJutdfl 
S.  Pactum  ad\unctum  contrACtui  flricti  )uru  M  Actioncm 
7.  FxfltcAturl-lecu.  de  Rcb.  crett. 
S.  Solvuntur  offofitA,  &  9« 
io-  xjifflicAtur.l.  3  .inf.de  Rcfe.vend. 
ii.  Vtrum  fAcli  Adfofitionc  oriatur  Ac7io  ex  iffi  contrdctn, 
4n  vero  frdfiriftis  verfou. 

*»  }.Quinimointerdum.cumf.$.fcq^.]  Pacu+quarnudadicunt, 
hoceft  quac  caufam  noncontinent  ,a£tioncm  nouproducunr ,  ni(i 
vcl  lcgc,  vclquoalio  jurc.aur  denique  ftipnlacione  imcconrirmata* 

**  l.Cfttp.h.tJ.nmda.C.deconti-.&comJrtp.SedtSc  ficontrac*tui bonr 
fidci  ad]unftafiiii,  ad  a&ionem  fufficiunt.  mhic&l.  hona  jidei.  C 

3.  cod.  modo  in  ipfo  tcontra&us  ncgotio  Hnt  convcnta.  m in l.in em- 
ptionthm.4,j.h,t.tit.C.&  ff.de  VaR.  dot.Dc  L-  Comm.de  TaB,  tnttr- 

**  cmp.&  vcnd.derPact.ptfn.&  fim.Z.x\nitivz\\o  +  enimadpcfirain* 
cflccontradtibus  nonpuraniur,  nifi  rc  adhuc  integta  forrafle  con- 
rraftum  rcformcnt.  f.adeo.  inj  hacend.  /.cum  fcilicecconrra&um 
quiconlcnfu  conftct. l.abemptione.fS.infb.t.iUls  non  itcm.  Ne- 

*>  yietamcnhdcircominus  idpadtumdicitur nudum,utieclcCu- 
jacius  annotat.  Siquidcm  ca  vox  pacto  non  pcr  cmph.ifin,  m  GL 
*Bart.laf& fictiquc htc.zd  diftcrciiam  pacti  alicujus  vcftin.fed  fim- 
plicicer  ut  epiiheron  rnbuitur,  addiKcrcnriam  fcilicctcjus  quod 
obcaufamintcrvenienrem  actioncm  producitt£«/4.#-2)iMr.  hic. 
Doctores  igirur  rei  intuitunon  valdc in  ufurpationc  yocis  veftiti 
aberrant,  liccr  juris  authoribus  ca  non  fit  rccepra.  A  n  ver6  4  eciam 
uactumadjunctumcontractuiftricti  juris,  ad  actionem  incflcpu- 
tandum  fu?  non  vidctur.  4r/.  httjm.  tex.&  d.l.  bcn* fidek  nam  dum 
iddifertcde  his  fcribitur  ,probabilius  incetetii  contrarium  dici- 
mus.  Et  ver6  invcnias  bonx  fidci covcntioncs,quibus  ad juncta pa- 

7#  ccaefticicia  ad  actionem  funt,  complures-  Nec  mutat  t  Uccra.inf. 
Si  cert.pct.  quia  ibi  reiarumnon  cft,  pactoftipulationiadjunctoa- 
Ctionem  produci:  fed  hoc  folum,  inelTc  in  fpecie  lbi  propofita,  pa- 
ctumetiamaDartc  rci,  non  mrd6  utactioncro  producat,  vcrumc- 

Z.  ciamurrcusfirtutusipfo  jurc  Minufque  ^ad  rcm  facitl.  petcns. 
C.de  Pact.namque  ibi  pactum  fuit  fhpulationc  firmatum.  (ujac. 
hic,  Quemadmodum  &  tn  I.vendttor.  tn  prmc  Com.  prad.  ftipula- 
9l  cionis  lcx  diciiurpactum  ftipulatione  firmatum,  Non  jebftatLfi 
ica,  1  j/  $.  Scia.  Dc  verb.obl.  quia  &  ibipactum  folummodoinefl 
}pmc  rci,utci  diligcnti  tcxtusconfidciationc  conftat:  quanquam 


Digitized  by  GoQgle 


I  N  PANDICT.  II 1.  H  l6i 

Arvcriasfitjibi  dcccnft iTjoiic  non  ftipulationis,  fe«  mandatiagi. 
Permdcjdcl.  3,  inf.  dcRefc.  vend.  dicirous,  quia  ibi  fnpulatori  *• 
non dctut  actio  ex  ftipulaiu  obadrcfuumpacrni.fcd  piopicrfti- 
pulationem  ipfam  quse  ex  intcrv allo  vcndrici  i  accc  iTu,  Firmac 
proinde  islocus  fcntentiaro  roftram  tr.agu  quarn  infirmar ;  quia 
aocetpalam:  quecafu  pacturocx  ir  tcrvallcfsciuro  bonae  fidciju- 
dicio  ineft,  codera  ftipulationi  noninefle.  £t  uintargumentaplc- 
laqueea  quidcminhanc  rcm  Icviora  quamutconfutationcm  mc- 
reantur.fcdqMiamagni  «otuinis  jurifconfulu^/:^n.I>^r.^-*/>jfi 
iis  «fi  fucrunt ,  idcirco  operx pretium duxi  ea  noi>  penitus  prsete- 
lirc.  Vrrum  t  vcr6  ob  pacti  adpofitioncm  actioexprincipalicon-  1!* 
tractu  an  verd  pr« fcnptis  vcibis  decur.id  alibi  iractamus .  vide  qtu 
»$s in L79.de  CeMr.<mp.l.6.$,i.dc  jict.cmp.et  SnOttlMilJtk.i.e.  1  j. 

/ .  P&cJ/tm  in  rem  qn&nio  cenfe&tur. 

-2  .Vtrum  in  rem  4»  in  perfca  p&clu fit  /juomcic  confiet.et  f* 

is4n  iiem  ie  omni  ccnventione  in  rtm  iitcniunu 
yP&ctnm  in  rem  quoufque  teni&t . 

6.  P&ctum  perfcn&Ienon  tr&nfit  in  b&reiem. 

7.  Exp/ic&tic.hzj.i'  \4nf.eoa. 
S.  Explic&turl.  4.  De7{ov. 

p.  Explic&tic  §.doloMcfem'tfiiv1> 

% .PaCTORUM  QUjCOAM  1N  REM  SUNT,QU/fiD AM  IS  PERSONAM.] 

In  rem  4  pactura  fit  quando  gencratim  con vcnit.nc  perarur;  fivc  ne  ** 
a  fe  ncc  hrredibus  peratur.Vtrum  Wero in rem an  pcrfonaro fit co-  a» 
ccprum,factiqua:mocft,cv  tam  cxmcnte  quamverbiscontrahcn- 
tium  dcpcndct.  texbic.  Scdtcumncccflariopactiiinterveniatpcr-  * 
fona\regularitercVin  dubiopaciaintclliguntur  in  rem  facta.fMr.tf' 
E<trt.hic.l.t*le pACtHm.40.inf.c9d.lfi  pactH.9jnf.de  Prob.lficnt-  8./« 
fdebitori.  1 6*Qttib. Mod.ptg.vel hyp.foU  Quod  t  non  tant u m  dc  pa-  ** 
cto  liberarcriojed  orani  omnino  convenrione  diccndum  cft.  Cura 
in  dubio  omnis  contractus cranlcar  in  hrrcdem,  nifi  nominat  ira  a- 
liud  actum  (iij.fi ncceff*ri&i.i.$. pcn.de Tt^.&ct.VWnh i j>acta  in  rcra  j.' 
nonmodd  m  hacredcs  tranfeunr,  fcdoc  omnibus  prouint  quorum 
obligationcdillolutam  eiTe ic(ct\.ltfrh*redi.2i.$.fin  h.t.Qaoua  * 
Ycr6  pact u  perfonale  cft.id  ad  har rcdc  non tnndtj.fi tibi.  1 7.%.fiauis 
h.t.vvto  tame  eo  qui  pepigit,in  alii  non  tranfir,^./. i  j.sp*fti.s.htt* 
Nec t  movct  quod  dicimus  pactu  peribnale  no  cgredi  pcr (onZJ.ide.  7* 
Ae.i.itwft9&\id  H'«a  iniclligimus,  ut  cffcctu  pacci  noncx  pcrfona 
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alrerius  «ftiniemus,  quamcum  quo  pacrum  eftj  quo  rrorfuo  fdcti 
ipfum  quoquc  exflinguarur./.cr  bxredi.21  .inf.m  pn»t.4.f.Idrmqut 
t  dicimus  dc  l.*,Qc  Novar.quia  lbi  non  proponitur  nv n  corngif. 
fc  vcro  ufufructuario,  fcdci  cui  fucrar  ufusfructu*  dVlrg.uus, 
quodcfnncto.nihilominu*  idcm  manct  apud  ufufrucroanu  vcru* 
S.DoIoraalo]  Adhuncttcx.  vidc  quie  pomrousinf  a  adLt.dt 
Dolo  malo. 

/.  guid  \uri< ft,  ffervmfati(catur  ante  aecrftam  /ibertm» 

tem,  itithdrettt.  ejr  Itb.Jub  itndi  itne  reh.  ta  eff. 
l.Jgutd  )*ri<  foH  mortem  f&truftfiiiw  putrc  vtvfi  factm Jk\ 

3,  £>utd(ifMtu*ft  inderinttc. 

4.  i/  fe-i  ut  fM t;,  atur  a»:d  j nrif. 
jA_sin\iicat  fjitfti  et;  bdrcdttateu  vivi. 
t.Pturium  creditprum  juctum  4*  ubfcrtttbtu  prdjuditet. 

5.  Scd  fi  fervus.]  Servo  4  cui  fub  conditione  Itbertas  cV  harredt- 

b  tas  rrlictacft,  fi  autc  libcrtatemadcpram pactus  fit,  nonquidern 
pa&i,  lcd  ramcn  doli  cxceptio  crt.  tex.  hic. 

^  verf.hkm  probat.]  Quod  t  dicitur,  filium  qui  vivo  patre  cura 
crcdiroribus patcrnis  pciiigir,  poft  moncm  pattis  doh  cxccptioncra 
Jiabcrc,  td  ira  accipc,fi  filius  pa&us  fir.ut  ipfe  cxcrpnonc  polt  roor- 

^  tcm  patrisfrucrerur.  Nam  r  fi  indcfiniie  padtus  fir  iiba  vcl  pairi,cx- 
ceptio  patri  &  hxredibus  quaesira  cft ,  (k  direclactbm  padtifili» 

4*  profucrit. /.;Wi£i.  ij.§.fin.l.  1S./.19.  &  ft<\a.  kj.  Sl  ietvus  1  pacifca- 
tur,  confidcrandum  perindc  elt,in  rtm  an in  pri fonam piafciturt 
nam  i\  in  rem  pacifcatur  domino  dirt&apacti  cxccptiodjiu.r.  d.  L 
17. J>  fi».  non  ircm,  li  pactus  fir  in  pctfonam  ;  quia  ctim  fcrvo  ho- 
m«nc  judicium  non elt,  &  pctcrc  cit  judicio  pctcrc.  Promdc  domi- 
nuuntumdarur  cxceptiodoli.  l.etr  twcdi.11.9  .fn  h.t.  Cctcium  ci 
eo  '  quod  hic  dicitur,  vivo  patrc  pjitttma  Hioinirum,  j  o(i  p.itri» 
obitum  cidcm  ad  exccptioncm  prodctfc,  cuarlirum  1  jl  *n  quoca  u 
dc  hxrciiir.atc  vivcmis  liccar pacifci.  C^uadc  re  no»  rgimtis  u  ff.\- 
4.  Mt.fftfHiatio.6i.de  Yab.Ool.  Qu.ncnus  t  vt  16  p;ittun  j.ratf  1  ii 
p^uHuincrcdiroiuraprxjudKctabfcnubuSjdicamaiha.irt/jv/w/^ 
ptumio.b.t. 

Ad  1.  majorcm.  S.1.9.&  l.R§fcriptum.  10. 
x.Tlurium  crediutum pdjmttm  Jttnm  it»ct ftrticrh 
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*  N- 

ius  dlfentibm* 
2  Vubitdndiratto. 
/.  PJu*es  credttcres<fut<  dccifiamm^ 
4.  ^bftmes  ancti+natfm* 
*, .  C  itandt  rd/it  in  bdi  re  evnfuetd. 
7.  ^rbitr/um  \uauk  Juptr  rtmi/ficttt  pdfmium  tontrs 
dbfentcs. 

$  Fifcoer  pai^dtceiurrtrnifie/eepYd^rtium.  ^ 
p.  Fx  ejutlv,  li  ufufifiusuititrn haictt hjpethtcim* 
io.^uod  ei>tn  /u  hypoihtcdtik  ncn  fi*)uciican .  qudtenm 

i'-*[>t,  ejr  f-uf/t.n, 
\2.  Sputrs  uru  qnd  htfothtCdriis  etia  fdcto  frdfentium  frtt* 
)u  •  icatur, 

ij.  So/utd  i.f  frdiedcnt:.U  Ludus.  D.iZUttddth 

lActum  t  plurium  f»rTierriutn  credirorum  nocer  ptucioribus  % 
abfi nnbusi  riam ptivileguiiis  t  nontamen  h/porhccariis,  tcn% 
tic.ml.to.  i  ubium  •  irovet,  quod  dicimus,  id  quod  noltiumcft  ^ 
finc  f.  cio  rof.ro  td  alium  non  trar.kferri.  IJdquodnortrum.deHefr, 
jwr.Uem.rcsintcrahof  acraron  ptarjudicaraiiis  pcrvulg.  Dcniqut 
«juod  ornnc?  conccrnir^confenlur»)  1  nanium  rcquirit.f.tj**^  omncs, 
de  Refjftr.in6.  His  timcnnon  obftantibus,  bivusMarcusconfti- 
tuir.  ur  cctcn  credirorcs  abicntcscnam  piffcntiu  pluhum  pacium 
dc  dcbiro  tcrrirtcndo  fcr.uiir-ir;  hiimamtatis nimirum cau(a  ob 
fivortm  \\Wwior)K.t:.eBart.C*{}r.&  4/3 n* dA.io.htC & I.7.I -fin. 
frp.eod.  Plutes  'aurcmcrcdiiorisiurclltgimus,quibus  relranrma-  '* 
jcrcspluicsve  fuminar,  qiiodfi  fummxsequalcsiint,  plures  peifo- 
nas  tVqueiur  pixlcs.  ut  hictnl.m*)or.%  Dcniw-juc  id  '  non  m  -  4» 

d6  locum  h  <lu  t  quando  cum  haeiedibus,  UA  cV  %  ivo  dcbitorc  pa. 
c ifcirrrur.  1  r  monbusebtiner.  An  taurem  abfcnres  ctiam  ctfjndi  p 
(int,  qua-fitun^  eil ,  veriufquc  dicimuscitan^os  Hle  Ratiocflquia 
fegularjrer  c  mnmm  crcditwum  rcqumrurpi*  f nria.jt./.  7-f.ftn. 
fnp.cod.  Qtni  cnimdiflenticnribus  crcdironbus  dci rcto  Pra  iori« 
rpusc0.<i.i.7  f.finfup.  cod.  rccims  dicimus,  hxnc  rcni  'creie  «1- 
«ftar  juciicari,  <3c  c«  nlcque.ircr  cmancnribus  non  pixjud;ca«c.  l.do 
tynoauoejuc.A,7'derRf  \*d.  Arquc  id  plenque  piob  unnt  B*rt.  Ttdl. 
msflex  htc.&c  quanquam  Angelus&  Cofrahusdifpu'Jdicaufaeon- 
frauum  dtfcadunr,  Ltcatur  uucn  luuus  cUm  gcncurim  crcdi  (rtd)m 
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torescitentur#4rg.  /.  etitm.  H).$.fin.  de*JMinorib.  Idque  moribii 
obriner-  Eft  autcm  in  luc  re  ufitata  citatio,  qua:  4  confuetis  6c  t>Ie» 

*    tumquc  feftis  dicbus  poft  facram  concioncm,  fien  folct  perpublt» 

fi  cumpreconem.  Fatcor  tamcB  4-durum  forc*  (1  fumror  emancntiu, 
rcfpcctu  cctcrarum  non  valde  magnatlint,  refcindcrc  quod  actum 
interprxfenteseft ;  ideoque  multum  in  hac  rc  judicis  aibttriuva* 
lcbir.  Qu,iindubio  rcm  itaexplicabit  ut  mancat  potius  ncgottum 
quam  pcrear./?cr  vnljr.  Dcniquc  tquod  hicdc  filcodicitur,  idarci- 
picndum  its cafibus cft,  ut tcxtus  indicar,  quibus  hypothecam  non 
naber,  vcrbi  gratia  in  pccnis  dcli&oru  m  exigcndis,  l.tu  fumms.  17. 

f*  CSPcen.fifc*l.crcd.l.6.  inf  de  lure fifci.  rcgularitcr  4  cnim  &  cx  fuo 
contractu  cV  t  x  tnbutis,  tacitam  habct  hypothecam.  I^ufertm.tf. 
\u%  ffn.de  Iure  fifct.Li&  x.C.amlf.mo.pii.  velhjp.tat.  contr.  Porro  4 
quod  diximus,  hypothccatiis  pa&o  praricntium  creditotum  non 
praejudicari ,  id  exrcnditur;  primo,  Bt  etiam  proccdat,  ficteditot 
mandatorcm  habcat  vcl  fidcjufiorem,/./ prtctdente.f.fin.  tJM*nd% . 

w»  Sccvnd6t  necpcrfonalibui  qunicm  prxjudicari ,  fi  remitreretur 
debitum  univcrium.^Jf/fr.i»  d.l.y.f.fin.fup.  /r.r.cura  novjeContli- 

1*  cutiones  ftri&eaccipienda:  finr.Eft taroen 4 cconrra quando  9c  crc- 
ditoribus  hypothccariisprxlemium  padto  prxjudicatur.Vt  dc  pa\* 
dtofolutionisinquinquenniumdirTercndccaurum  cft.qutaeares 
ranti  prxjudicij  noncft.  l.klt.$.nnHa.C.dtCeJf.hn  Ofeftat^autcm 
huic  tcxtui  in  eo  quod  dicitur,  pa&um  prarlcntium  plurium  credi- 
torumetiamabfeniibusprivilcgiariis  noccrc,i#ft  prxccdcnrecf.Lu» 
cius.  inf.Mand.  Sed  quodibi  l>aulusdcfinit;  id  jutisintuitu  ficir, . 
at  Vlpianus  hic  dc  Iure  Confliiutionis cx  rzfciiptoDivi  Marci agir, . 
quoii  ctiam  jurt detogtvit.  videhb.  1  .Suhtl.nofirarum.e.  f.& S.nam  • 
quodalijcomminifcuntur.in  illa  lcee  ftatui.ipii  ptivilegioquidem 
ptxjudiciuro  prr  prxfentcs  flcti  poflc,  quantitaiidebiix  non  pcfTc, 
idconira  iplum  tcxtum.  d.parairaphi Lucius.  refertur,  nccigitix  1 
admittendumcft. 


i.Si  fac7$  ien$n  fetcnh  fub)e#4  foenaiis  sTtfnUthfrt, 
tjuia)urts. 

2.  *>*:d )uris  im fr9fofit0.fi $bligati  flurtsjint. 

3.  Pac7$  ie  fctcndo  Ji  ftrnalufibjeftd  fiifulati$fit ,  fsii 

\urss. 

+  S$huwur$ff$fit44  drnum.t* 

)*ris]sfT4$er  ftenm  frcmijfm  lii  Aysittdnkflif^ 

Jttfrbi* 
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7.  J%u*nd9  frdterea  fifra  ftenam  frafiari  qned  intertlf 
debeat. 

/.  K^in  faftum  rtcvetur fiiful.  fctnall 
p.  $.  FinaUd  exf/uatM. 

$.  SiPa&o.  i.JSipacto^  rfe  non  petcndo  fubjcctarKenattsftt- 
politio  fit ,  alter  urra  v ia  contcntus  tcns  erit,  aut  cxccptionc  pacti, 
autpetitione  pttnaeexflipulattonc./rx.  hic.  Nequc  tvcrdarquum  u 
fuerir,  utex.pacto&  ftipulatione  commoduro  fcrat  pafiter  l-Jipa- 
ter.Tj.f  .ffmulier.inf.de  Ta&.dot.ltapud  Cclfnm.f.Labeo.dc Doltcx- 
rrp.  Pcrinde  fi  quiscorreos  dcbcndi  habcat  pro  eadcmre&unus 
pcenam  judicib  frfti  promifcrir ,  eaquc  commifta fit s  crcdiror  rem 
abunopetendo.exccptionedoli  fubmovcbttur  fi  porrramab  aitcro 
petat.  l.fiduo.f.  S.itemftdua.Siquu  cautjud.fift.cattfnon  ob.  Sic  tfi 
pa&Oderequapiamprarftanda  (ubjcdtapcenaiis  ftipulatio  fir,  vel 
ejus  quod  intcrotV,  rcu^pati  dcbct  ex  padlo  iccum  agi  proptcriti* 
puhrionem  adpofiram,  autcx  ftipulatione  ipfo,  quia  lircu*  non 
pareat  pa<fto,conditio  ftipulatiorlfs  cxiftitJ.nudo.C  Je  contr.ftip.auo 
&  referripoteilj.itafipulatus.  tif.de  Prcrb.Obl.&  l.ubiautcm.C.hj* 
Nfquc  t  ver6  obftat  hw  1,  qui  Romar.  J.fin.  inf.  De  Verb.  obl*  ubi 
pornaro  conmuttiScJevoraair  ,licet  reus  jamexccptione  ufuscbti- 
mierir:  rcfpondercnimibijurisaurhoris,pto  roorc  fuobrevuerde 
jureipf»,  pcenamdico,  commirtt,  uteadem  deinfcratur  accepto. 
mt&htc.Minus  vcr6  *  ad  rem  faciut  1  qui  fidcm.pcniiif.de  Tranfac,'  5; 
ArI.CHmproponas.17,  C.eod.  quiaearproccdunr  quandodifcrtc 
caurumeftur*  pacturo^crvarcTur,  &  pcrna nihiJominus prarfta* 
letur. gl. & Bort  hic.gLinc.uU.fupcrverb.lttenniu.ex.de emp.efr vend.  , 
Pfancn  ftipulationc T  Aquiliana  lis  (ublatafit,  6V  parsunarelabiarV  *• 
ea  ilt  parata  (hoc  ipfum  vcjc  &  advcriarius  malit)  pcrna  ante  co- 
gnitionem  quoq;  ca"ufar  prroriseft  inferenda  J.ubt  autemSZ.de  PaR* 
jJhidtramenadvcrtenduroelt ,  quod  tamctllreus  vcl  exccptione  ^ 
ori  tx  pncfto  pofllt,  vcl  pornam  peterc:  fitamenpcenxfttpuUtioco- 
treceui  acccirerit  ei.ex  quo  ipfo  quoquc  pars  quac  placita  fervare 
paravtacft,  ag?rc  adidquod  ejus  mrercft  poteft.verbi  gratia.fi ia 
vendnionis.iocicnm  aur  confirnihbus  contra&ibus  conveuenr,de- 
faciendo  aliquid;  pcenam  confcqut  pars  parata  potcft,cV  acrionc  al- 
•cra  ettamid  quod  intereft  cjus,  fupia  prctium  poenar :  ipfapcenat 
prarftarione  nimkum  co  quod  intcrert  diroinuto.  Lpradia.tnf.dM 
i+rfB.cmp.tt+uTw Sec.  A»t  vcto pactum  novetur pcenali  ftipu-  ^ 

O  lationc. 
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lationc,  quod  Battolus  &  ali)  hoc loco  quacrunr,  trada» infra,  in$% 
l.fi  quis  k  focio  4t.pro  Soc. 
9»      Adf.nn.jvidc  'pofita  iu  l  JtuBi  procur At0ntm.inf.de  trunfdd. 

Adl.  n4i2. 13. 

H*  11.  pcriincnt  ad clucidationc m  l.fi  pr«curator.2$.de  Prccur? 
ubividc. 

Ad  l.itcm.  Magiftri.  14. 

1,  MdgiBri  univerfitatum  &  mdgtJfrdtus  municifales nuu 

tenm fa cifci  queant .  ejr  num.i.ejr  4. 
3.  Fmuratarcum  libera  an  remittere  debitum  uucdt. 

5 .  Rejpublicd  an  refl itudtnr. 

6.  Vjur*  a  magiflrdtibm  remittiejueunt. 

7.  i^ibbavaut  Prtbttu  cafttuli  ftne  confenfu  tapiulinen 

tranftgunt.  m 
S*  guatenut  id  ita fit. 

I.  \A  Agiftri  fccietaiis  t  fcu  univcrfifatis,  itcm  magirtratus  munici- 
W  palci  pacrum  proi^eft  &  nocct^corpotiunivctfo,  tex.  htc.  Sed 
%t  hoc  1  ita,  «ifiquodpacfumfjtambitiolum.autdcbuumliquidujn 

3.  re mit tat . l.tmperattres.  1  -j.tnfh.t  .hprafes. u.CJe Tranfact.  Nam * 
ocis  qui  raandatum  habct  cum  libcra  ut  aiunt,  poreflate.donaw 
nonpotcft.  ari.LcomrA.il. 9.fnh  t.gt  6  C aflr  tnl.nfcnptpm.  to. 

4.  ffinfup.eod.  Quinirro  'oVmagjftiidc  d&bitoliquido  pacifcuntut 
rccictura^cumiisaPiincipc.vcTtoquijusilludcorccdcndihabct, 
cxpreflc,  idcft  pcrmiftum  ,  aur  alias  quardopoteftatc  (uprcmiu- 
tuntur  arg.l.  ?  .%.plane  f  prafes.  3 .  Quodvt  «ut  clam.  Bart.  htc.faf  in 
dl.prafes.nMm.7.  Gatljtb.i.  O//72 ,  nlm.  \\.&  feqq.  Quauquam 

5.  tiisipfiscafibus,  £ rcfpublira  ladatur  cam  rcftitui  magis  dicimus. 
€t   l.rejpHUica.C.qutb.ex cauf  major.  Deniquc  t  cV  u  lur*  a  magiftrati- 
busautcuratcribus  rcrcitn  quetipf.cd  quod  lia?  ipfo  jurc  fintcdic- 
t*p*C*n.  fr.l.j.Ctde Vfnr.  Ccteromt  /bbasvcl  Pralaiuscapituli, trar/i- 
*******  gctc  fincconUnfucapiruIi  rcn  |  otcft.  c  j.ex.  deTrat.frZl.  tcbt^ 
9'  Quod  4  intclligcrdum  cft  rV  rcbus  msgm  prxjuditii,  in  n  ir  cri- 
buscnimcortrarjtmccirifiimcft.7,^c,i».  tnd.  c.  3.  Rchquaadj 
hanc rcm  rcrtincniia  yidc  inf.in l.clvltds.Si ctr.fet.  1 

Adl.Tuto; 
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Adl.Tutoris.  if. 

i.Tutor/ifdelumfrodeftfufiffo.  ' 
j.  Iu  dubio  tfu*  feteff.K  tutoris. 
TrdnfdcTione  *n  tutor  Mt  curdtor  dlicudre  frtdium  mino* 
rupe/ftt. 

4»  An  fAtlum  mariti  uecedt  uxeri.dn  minuc.&  num.s.dcf* 
7.  lure  Sdxonid  &  TrdhffuUnidin  bac  remdriterum  fote* 
tcBaj ejudntd. 

tsjriutitr  dn  remittdtdcbitum  ture  Sdx  &  TrduffuUnid. 
p.  Ex  moribue  uxori  mdritut  foteff  ffifuUri  dutfdrifci. 
jo.Etuxormarito  viciftm. 
1  x .  ZV  lure  Cdnonico  iubdcre^» 

» 

TVtorist  pactnm  prodcft  papillo,  uthse.  Sedan  ctiam  noceat?  *• 
non  quidcm  in  dcbitisliquidis  LLucius  Titiu.  i.f.  fin.dc  Adm. 
tm.  l.pactum  curatoris.  C.  de  p4ct.  Scd  t  in  dubio  quin  idcm  pollir  a, 
quod  raagiltercollcgi|  vclprocuratorcum  libcra,  noncftdubitan- 
dum,  quia  loco  domini  eft.  Lsnterdum.j6.f.qus  titteUm.inf.de  Furt. 
Tranfaccione  t ramcn  alienarc  przdium controverfum  iine  dccic-  S* 
romagiftratusnonpoflct,/.  +.C.de  Prad^min.  Dccrctum  autcm 
hocnonfinccauf*  cognitionc  interponitur.idque  fecundumfor-  " 
mam  j uris,  exJ.magi* puto.s.$nonpdJpm.&  §§.feq(j.  de %eb.  eor.uui 
fubtut.G^U.d.ob.Ob.jiJib.i.num.  t.i.j^fr&S  Quicarpit  ibidcm 
jndiccs,  quodplcrumquc  lcvitcr&  fine  furficicnticognitionc  cau- 
f*  dccrcta  cjafraodiadhibirc  folcnr.  Ant  veropactum  mantino-  4« 
ceat  uxori  tanqnam  pactumctiratoris,  vicina  qtiarftiocft.  Ego  cxi- 
ftimo  non  noccre:  nam  quantura  ad  dotem  attinct ,  hujus  publica 
cftcaufa.cV  factoconfequcntermarni,  dcterioiconftirui  ncquit.J. 
2.inf.de  Iuredot.Lt  .inf.Sol.  mAtr.l.Inlianus.f.cfr  1,6.  inf.  Defundt 
dot.Qaod  umctfi  dc  iramobihb.propric  eltconfhtutu,dc  nioDihb. 
tamen  una  intcfligiiur^ita  nimirum.ur  rcfufionc  prctij  rcicjusquac 
alienata  vcltranfactioneautpacro  dimifla  eft  ,  mulicr  fcmper  ier- 
rttutiiYlcmaU.fac.Tijftjnt-i.nHm.it.SoLmjirsm.  Adparapher- 
naliaveroauodatriner,  dciis  muhd  miniisdiiponcrc  aut  pacifci 
^uam dotafibus potcft.  Quia minusf  in  iis  habcr  juris,  cum  ca  ran-  f  ♦ 
ruru  habeat  ut  depofita  ftdci  fur  com  nifla,  nili  ahud  acttim  Cn.l.fi 
€1°  9- £•  ceterum.de  lure  dot.  Planetquin  utcuraror  uxoris.confen-  tf, 
liacjnfdcmifercbuscjuspacifciauitianfigcrc  poflit.i.ulladubica- 

O  x  tiocft» 
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7.  tio  efl.  Videamusdc  t  Iurc  SaxonjxicTranfifulaniac  quocomirw- 
€*mfmetmm»  nio  bonorum  ommum  inrcrconjugcs  obtinct ,  ni(i  ahud  acrum fiR 
S*x9*t*£$  &quuiemcarum  regionunimoribus.reccptumclt,  matirumde  re- 
Tr*mfifitid'  {,as  uxorisetiam  folu  pacilci aut  iranfigerc.Et  hoc  in  rcbus  minorit 
momcnri  mcbilibus  (crvaru  t  (inc  exceptione.  At  in  imroobilibus  $C 
fnmmis magnis,uxoris  cofcnfus  adhibedus  eft.aut  pneftada cauuo 
dc  raro.prartcrqua  in  fortsmcrcatori.  \c  f  ediverfo,taroetfi  mulicr 
Iurc  Romanodebitum  fuum  rcmitrere  poi7it,Iuretamen5axonico 
aut  Tranfifulaniac  in  dcbitismajonbuk 8c  jurc  immobilifi  rcmittere 
non  potcft  contra  voluntatem  raariti.  Cetcrum  t  Confuctudiue 
fcre  generaliobtinet,  marirum  comraodo  uxoris  ftipulari,aurpa- 
cifci  rcctc.  Optima  profccto  r.uione ,  quia  mariti  quam  maxime 
f.  intereft  aucta  libcraqjuc  eiTe  uxoris  bona.  Ideoquc.f &econrraob- 
tinuit.uxoremmaritoftipulariaurpacifcirectc.  Qu*  confuetu- 
n.  <io ci iam  procedir  ubt  (laruto  vel  confuetudinc  bonorum  commu- 
p$tCsn,sm  nioinrerconiuges  admitfa  non  cft.  Quod  nonnulli  UureCanoni- 
hicdmer^.  c0  pcrhibct  (tatotum.  Scd  hoc  rcct£ Panot raitanus  improbat,</44£.' 

tn  f , i i*exMprecur.S$Ar*inthef.7(icep.ftnt.litm*t.nMm*i7i, &f*ql* 

Ad  l.fi  cum  cmptorc.ir5. 

■pMptor  hareditatis  utilibus  act ionibus  convenitur ,  eafdemqu* 
-t-ipfchabct.  Hasigiiur  fivenditor  hjtresexerccar ,  rcpclliturex- 
ceptione  dolurrx  btc.  PIan£  fi  vcndiror  cum  dcbitore  hxrcdinrit 
qui  vendirioncm  ignorat,  rranregctir,pcfteaquc  cmptoj  dcbirum 
exigat.debiror  liberatus  r.cgorijtranfactiexcepticnem  habct./.W/. 
inf.de  Tranfact.Huic  vcid  tcxtui  jungcquacponimus  iufia,i»/.af . 
&l.34.dc<Pr9cmr. 

Adl.f1tibi.l7. 

n>ALd  P'inciP*]  Vidcqu«ponimusinfra.i»/.r#x^  r<A 
jRflr.ered'  • 

Ad  f.Pactum.]  Vide  qu*  pofni  fupra.ad  Lj.f.  pactorum.h.t. 
f.CuropoiTcuor.)  AdhuncC.pcrtwentqu*pofuimusinfra,^ 
iftptjt.ij.DeContt.pec.nktvide. 

Ad  J.penult.&  fin.l  I7.&adl.i8.i9.&  20. 

t.ExpaeJe*  filtjMferviqttAtenutfttri  mtt  Atmwctxce* 
ftiodetur. 

1.  ^ti[iflmJMf*HStmmpU.  #  • 
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JgiisA ft fcrvw  fibi  fils  faffw fit. 
Si  filiw  factfcdtur  ne  fetAt.&  /• 
frj&sdjijilm  fdtifcstnrnc  iffeftUU 

pXpacto4fihiaut  fcrvidirecra  ptrridominovcpactiexcepriodt-  * 
*-/tut,  five  de co  pacifcantur quod  cum tpHs,  five eo quod  cum  pa-  ^ 
tredominovcgcitum  cft.  ttx.  hic.  Qi.id  igirur^fi  fittQi  pactfcarur  ^ 
fofu  m  perfonac  fuar?  direcra  quamdiu  filius  fupcrerk,  pttri  exccprio 
datur,  roft  non  item.  I.tjr  hdredi.inf.h.t.  Quid  ergo  U  fcrvus  4  per-  * 
fonr  fucptcifcirur  Jdolicxceprrodominodaturejuaindiu  fupereft 
fcrvus;  fi  in  rempacifcttur}dominocVharredieiusdirccupacriex- 
ceptio  daru r  d. L  tjr  htrcdi%  $.  1 . inf.dixifufra  ut  1.7.9.  ia*m 
ht.  Srd  fi  filius  tpacifcatur,  ner*rat,quid)Utis/cVrectcdicimus#  4» 
filiberam  peculij  habc.it  adminiftrationcm,nec  pactum  incat  do- 
Htndi  cauil,  eum  in  rempacilci  rcctc,  alias  non  itcm.  l.contrd.iS.f. 
fin.  inf.h.t.  Sed  cV  t  fi  patr is  fui  pecutiiam  credat,  (cmpore  contra-  t* 
ctuspacifcitur  recre*  ,  verbigratia  dedie  folutionis,  poftnon  item. 
I.fin  MMt1m.29.hj.  Atfn  fihus ira pacifcatur,nc  ipfc  petar, utile pa-  4* 
ctum  cft,  quia  urilesactiones hzhtxA.infdctnm.inf.de  Obl.&*/ftt% 
I.  m  fcrfcnd.inf.  h.  t.  U d  rcc  ca  pactio  pr*judictt  patri.  /.  30.  h:t. 
Qucd  aurcm  hic in§.c*mfofftffar.fettult.Ufu.  r7.dicirurpacrurb 
cjus  quiharcdirarcmpciTider,  non  prxjudicare  vcro  harredi  tut 
prodcflc,  idahbi  plenius  tracurcus,  videinf.ini.}  f.  dtbktrt.dt 
Trdnftct* 

Ad  l.  &harrcdi.ii; 

/  *  t^lteri  ac  nc  fi/io  quiatm  fddfet  litit* 
-2,  Ssfi/io  fdtti  (n.wqudtcnHffroft  fdtrtbm. 
/ .  Sifsl  iu  ut  httedibw  Patliftnm^md  jnnt^  • 
4*  SoLinntur  offoftd.  ty  y 

f.XTOs  aurem.]  Alrcri  t  ncmopacifcipoteYt,  acne  filto  cjuldejn,  ^ 

etiamfi  nobts  fit  hxTcs.hic.&l.fiti(i.f.fifdcius.fuf.V)At\ir\i- 
xr>enfiuoexceptiodoli,*/Air.  Patnbus  tvcr6  iditadcmuipfispro-  * 
fuerit,  fi  hoc  acrum  fit,ur  filijr.cmine  cor.vcmicxccptionchaoca- 
tnus.fc.v.^ic.Si  fiJio*  Ut  harrcdi  rscutarrur.quinci  dircctt  pactiex-  * 
ccptiudeturtn6  eftdubjrandu\Ncccin?odo,fedcVceteris  narredib. 
datut.i.tAlefdct.+o.f.fin.inf.h.t.NccinMi tat l.cu dos.7^.fi verd filia.  4» 
xnf.de  Pacr.dot.ca  ibi  co  ponuur,  patrc  fiominaiimfiiiz  cfle  pactu. 

O  |  PcritKk 


tll  ?.  B«SIt  IC.  COMMENT. 

P#tinde  4  nen  mutat     Cd^  Pa&.  conv.  addendum  enirn  ibidem 

*  loci  cft.  exl.4.  CJ»j.  falrcm  utilcra  dari,  ut  re&*  Cujaciutanno- 
Ut,(uj4c.bi<. 

Ad^Etinhis.&ad  I.22.23. &24. 

/,  Pdrfum  in  rtm  omnibm frodtfi  quorum  iutereJf* 
1  j.  Et  fer  tonfenutns fidejujfori  uuoque_j . 

3 •Expucdtio  Itfichum .  /5  /.  ptn.inf.  De  So/ut. 
+gmd fidtbitor  ftmflicius  fdqufori  fitfiftm. 
j.Facium Jfdtjufforu  non  frodeji  dcbitoru 
f.*>M*ndo  id  ft/Ut,  &  uum.r. 

%•  -r\A&um  4  in  rem  prodefle  omnibus  cjuorum  obligationem  m> 
A  tcrcft  diffolutam  efle,  fupja  rclatum  cft,  in  L  7.^.pdtlorum^b.u 

%  Idcircot&  paftumdebitorispriucipalis  prodeft  hdc|ulTori,nifi  fpc- 
ciatiro  a&uin  fit  ut  fidejuiTon  non  profit.  ut  hic.  in  /.  nifi hoc  actum. 
n.fr  l.quod  4li4tum.eft.31.wf  eod.  Quod  tametfi  hodic  non  habct 
ufum  co  quoi  fidejuflon  bcncficiumcxcuflionis  compctit,  tamca 
olim  contra  fuir,  quando  nimirumcrcditor  clcdtioncm  habebar, 
utrumpriusconvcnirct.  Opponi^foletl.Stichum.  9y.fpen.inf. 

*e  dcSolut.  fcd  lbi  de  mandatore  dicitur,  hicdcfidcjuflore.  Fidejuf- 
for  hbcrato  rco,fi  hoca&um  iit, conveniri  poteftidco,  quianon 
Juberopusa&ionisccflioncad  agcndum  contra  priiicipaicm,  fcd 
vcl  mandaii,  vclnegotiorumgeftorum  a&ionem  habctpropriam, 
Mandatorvcrd  finc  ccflionc  adtionc  aliqua  ptopria  nonagit.  Quia 
autcm  pnncipali  liberato,  creditor  acrionem  cfficaccm  ccdcrc  non 
potcft, ldcirco  rcctc  obtinuit,  hbcrato dcbitorc,  mandatorcm  quo- 

•  quc  libcmriuna.  Deniquc  1  &  fi  dcbitor  non  (ibi,verum  ctiam  fi- 
dcjufloripactus  fir,  pactumcfficaxcft. /./#«*«  J.r.iaf./j.f.  Contra 

J»  tvcrd  pactum  fidejuflotis  nou  rrodeft  dcbitori,wr  htc.  quia  non  ia- 
tcrcftdcbitoris,fidcjulloris  obligationem  cfleiohuam.Quodtrur- 
fusitamoderarfdumclt,  nififit  hdcjuflorinKrofuam,/./^/uiV- 
jufor.infh.t.vcl  fi  non  hoc  nominatim  fit  actum,quia  eo  caiu  do- 
li exceptio darctur  proptcr  obiigationis  vicinitatcm.  /.  idcmin dte* 
hu.fr  IfroxMfc 

Adl.nunas.27. 

i.ntlumunimex  cirreis^utfoeiu  quauttnsniceit  ilttri. 

jJncorrcu 
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j.  Tn  ctrreis  credendinuid\urif. 

3 ,  Exfliutur  bic  tcxttu. 

4.  Cur  dliud \uris  in  nevdthne  quam fdffd. 

PRincip.]  Pactum  funiusexcorreisdcbendi,  itemcjiie  uniusex  tt 
fociis  prodeft  alrcri, /  idem  m  duobus.fuf.hj.  Cereruro  t  pactum  H 
unius  cxcorreis  eredcndialtcn  non  nccet,  ctiarofifocif  finr.*r  £»c. 
Novare  tamcn  poteft  1  bligationero  corrcus  etiam  in  prxjudicium 
corrci-  Lfirem.  ji.f.ft  duo.tnf.Dc  NovHct^obbzx  hictexrus,qoia  %k 
non  eahoc  locoPaulimens  eft,urdoccat,correumaovare  nonpof- 
fc:  fed  quiaeiquodpofuerar(pactumputacorreiaIrericorrconori  - 
pnjudicarc)  ob|ici  polTct  id  quod  fubjunxcrat}  (oivi  nimirumcor- 
rcorcctc.  ergecVpcrcum  pactopoffe  noceri:  idcircoprarvenit  ifti 
objectioni,  argumentando  hoc  modo,  nec  alios^uofdam  recte  no- 
varequarovis  eis  folvipr  filt.  Quando  igitnr  ncc  \  folutione  ad 
aovationem  eiHcro  proximam.perpetua  argumenratio  eft:  ldeo  nee 
\  folutione  ad  pactum  c(7c.  Ratio  4  autem  difTcremix  ob  quam  pa-  4» 
Cto  rcus correus  non  roccat ,  in  novatione contra  fit, eft  hatc,  qui* 
novationctolliturobligatio  ipfo  jure,  pactoverd  folum  opecxce- 
ptionis.  Vidctur  tamen  huic  tcxtuiobftarc.l.fiduo^.inf.Dc  rec.  S* 
arb.ubi  folvi. 

f.x  J  Rclatuseft  fupra,^/. 21-^-2/. 

•       1-StipuUtie  Jlifutdtiene  uBitur,  feftumfacle  ntnitem. 
2.  Tiaturalis  e-bttgatit  qucmtdt  ttilatur  iffi  j»rc-\ 
3  .Paclt  ftincifalts  fidewfiri  anfra)udicetur. 
4.  Bxplicatit  l.ult.  inf.h.  t<  % 

f  .Pacrus  nc  pererct.]  ftirslatio 4  ftipulatione  folli  poteft,&  qiri- 
Jcra  ipfo  jurc-  pactum  pacto  ncn  item  in  ftipulatione nimirum  ' 
ju5.in  pacto  factum  vcrfatur.  Proirdc  fi  crcditorpactus  fit,nc  pc- 
ccrcr,  acno  quidcm  nihilominus  fubfiftit  ipfojurc,fcd  eliditur  ope 
eiceptionis  ex  pacto.  Et  pcrinde ,  fi  pacto  de  non  petendo  aliud 
fubjcctum  fit  de  debitopetendo,  pnorcxccptiocliditur,  nonqui- 
dem  ipfo  jurc,  fcd  opc  rcplicatienis./r*.  Jw.  At  obftat  tquoddici-  % 
mus,natnralcmobligatior.em  pactopcrimiipfo  jurc  l.Sttchum.  ff* 
f.+.tnf.dc  Solut.L-j.%.adeo.fuf.h.  t.l.  ab  emptiortc,  $t.  inf.  cod.  nam  fi 
id  iu  cftjialsd  dicitur  ,  rcplicationc  opus  cflc  ad  clidcndam  exccp. 

iioiicny. 
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rionem.  Cererum  id  c6  fir,  quod  paclura  tuitionc  practoris  ad  eli- 
dcndamactioncm  eftkax  cftjquarenus  nimirum  confcnfus  eV  con- 
venrio  narunlis  in  nrraque cir, careuusaltcrura alrero  rollitur:  fed 
quatcnus  pactum  prius  ruitioue  juvarur  prxr Otis.earenus  quoque 
authoriras  Prsroris  rcquidrur  ad  cliJcnd^m  cxccftioncm-jurc  ho- 
norariofirmatn. . 

f.  Eadcra  rattonccontingit,  ne  fidejufloiibus  prinspaclum  pro* 

h  Cit.l  Idcft  aut  pa&om  dcnoii  perendo  dcbircri  faclum  poftcriori 
paaoelidirttr  vii  replicationis.ita  &  pa&um  fa&am  fidejullori  pa« 

4«  £o  conrrario, mcdia  rcplicationecltdi  cenlctur.  Non^  igirurob- 
ftar  l.fin.  inf.h.r.quucadcm definirur,  exceptionem  fide  uiTori  (e- 
nul  quxfira,  pacto  rci principalis,  invito  ipfi  cxrorqueri  nonpofle, 
quod  Iongcdiverfumcltabhujusparagraphi  argumcnto. 

I  .? acla  turfia  non  firvandu. 

z,Paclum  Advocati  dequotalitis  quatenw  favandumyd 

<ontranonfervandum.$.&4. 
yPaclummedici  cum  dgrotofaflum  a.t  vaIcau 
oXPaclumquo  \mafnationu  rumpitur tlihitum. 
j.Patfum  de  baueditate  vivorum* 

$,Pac"taquje.]  Pactat  qu«  turpcm  continent  caufam,  non.fiinr 
fervanda,  mthk.  Ejus  gencrispaerum  cft,  nedoluspra:ftetur.*ry*- 
pra.%  prox.  itcmnc  injuriarum  aut  furti  ngatur,  fiid  forrc  comntik 
futtts  fi».  ut  hrc.  Pacru m  quoque  r  advocati  dc  quorajiris  cjufdcm 
gcncris  eft.  Lfumptui.^.tnj .  h.t.ll  tem& tbtT)  D.C.deprocMr..Hoc 
tamcn  hatid  uafore  fi  pactnro  jq^ttura  itt,  ahj  putant.  Cutdo  Tap. 
dcctfi9d.pertot.Q^octcuir\T\oc  modcraminc  '  acciptciidu,u'quota 
*  nonfitadeoraagna.ur  valdccxccdatdebiramcrccdcm.N«t//^.co»- 
fil.  2\  .n.n.Dc  Riagua  enim parre  fi  pactum  At,vcriusdiciniua,non 
efleobligttorinm  jutaracnrumbcnis  monbustcpugnans.c./ww  cft  ' 
•bjtgatortum.  de  %e%.jur.  in  6.  Sed  +  etfi  poft  litcrrv  himam  pacrunr 
abadvocatodc  partc  aliqua  fit,  rcciius  dicimtis  id  nonimproban- 
dura.  CeiTar  eniratum  ratioprohibitionispori(fima,qua:cit  qiiod; 
clienresopisadvocarorura  indigt,  ad  nutumeorundem  facilccogi 
queuntad  paciiccndum  proarbitrioiilorum.  Fortun.Cjarc.int.  f.n. 
j.b.t.  An  vcro  tpactum  mcdici  valeat  cumsegrotoinitum,  vidca- 
mus.  Etquidem  Baldus  id  admiiufc  videtur.  lial.tr)  l.  j \.nttm.  ij. 
C^deTranfatl.fafm  $. quadruplt.fnfr.de  tsfft.  num.7.  Alij  contra, 
tcr  bunstexstf  l^.^ienejAliHr{uf.ood^intlsnl^i.fAr.t%c.x.  num» 
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"fj.C.derefc.vend.  Scdhorum  opinionescor.ciliamiisira,  ntfi  qui- 
eem  pa&um  moderatum  fir,  contincns  nnllam  iniauiratem.  Baidi 
fenrentia  obnr.ear,  nec  refciucatir  pracrerquam  w  ilhcitis  mediis, 
verbigratia,malij  rnedicamentis  srgrum  ndegcrir,  Sm  verbiuho- 
neftum  firpac>um,cVacquitatcraracrccdiscxcedcn5,obtincat  ien- 
temia  ccterorum.^erWrrr.Y.  junc.  l.  medtcnt  de  V*r.  & 
Sed  *&  illicituropac^umcenrcturqaorumf-eicrurjusagnauonis. 
l.fu*  dgnatienss.  34.  bj  l.  jur*  fangtttni/.  De  Re«.  jur.  adeoque  quod- 
eanquc  repBgnans  rationi  naturaii.  Qutmadmodum  t  &  pactum  * 
initumde  hxreditatc  vivcmis.Dc  quoaginausplcnciiifia.<k Vcrb. 
•kij.fftpttl4tie.6i. 

I ,  Obligdti*  dlterndtd  de  uru  re  non  petendd  eliditnr folutio. 

ne  vel poclo  in  totum. 
j.  Expltcdtur  Lis  i.JiStichum.  Dedccept. 
i,  ExpUcdtur  L4jnf.De  Refc.  vend. 
4.  Obligdtiogenerdtts  nondifertab  oblifdtione  alsernatd. 
yguod  dcceptilatio  ipfo  juteftcit,  tdpaiumfddtopcex. 

ceptionis. 
6.  Explicdtio  hu\ra  textut. 
j.  CaJirenftsnotdtMi. 

A  D  *  Scd  Ci  ftipwIaf«.eV  *.  Sed  G  gcneralis.]  Obligatioaltcrnata 
-^tpcrfolucioncm,  acceptilationcm,  pactum  dc  una  rc  nonpc-  * 
rcndainitum,  tollicur  autcliditur  m  totura,  r.ifi  aliud  aftum  fit.wr 
iriV.  Non  ruurartl.oVpcrjuHiitanium.u.jr.iiitichum.tf.inf.Dc 
Accept.  quia  ibidccem  in  obligacione  mancnt ,  Such:is  vcrd  po- 
ftcraquam  ocndcnte  conditionedcceOh,  rc  ipsa  non  in  obhgaiionc 
fld  ia.itdmconditioncfuir.(7/.^C«;^.W.  Minulquc  t  ad  rcm  fa-  > 
cic  J     i:if.  De  Refc.vcnd.quia;luab  altcrutrius  tci  crrjptiore  dtf- 
ccir.imeft.quodiiicontra&u  bonaefidei  re  irucgra  conrut  pcnmf- 
fum.  j.7  Saico.fup.b.  t.  NequcenimiW./.4.  pactuin  fimplitncc 
pr  ;x>urr;u  dc  alccruira  rc  non  pi  tcnda,  fcd  obli^auocx  partcal- 

rciarciojvitur.Quodlongcdivcrtumcilabhujus  paraiira-uhi  Jtr. 
gi.:n::jro. 

^cti!qucob!i^aciotgcnerali5reipsa  ntondiffcrc  ab  obi^tionc  * 
Uccrmta,/.  Si.it  frn.  7),  condi£r.md.pt*tcrcrum  in  ipccrel. 

- ai  dccem.  $.  Stichum.  mf.  d-  bo!ur  frw         «l^rVc  w/*  cftl. 
xJ***vim\f6.f,»o*tJm.i»f./)6  loi^uamfotvi  Uulcm.)  Sic.t  *• 

V  quemad- 
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quemadtr.oduro  acceptilaiio  fpccici  icllit  cbli£an*orcm  ir  fc  jure.l. 
i  }.$.fiu.4t  de  %Acctpt%  ita&V pactum  opc  exccpuonis.  Ccmmuni- 
tcrcmm  quodacccf  tilatiocfticit  ipfo  |Urc,id  pa&um  tfticit  opecx- 
£.  ccptiouis. <T. i. fup.m hsc  ead.l.  Ncc  f  obflat  hic  tcxtus,  quia in  cjui 
fyccic  inrelligendu  clk  acturn  fuiflc  ur  clcctio  fir  cteditoiis.Quem- 
admoium  iguur  fupra  cxpofuir,  pactodcunare  non  petendaeii- 
diactioncm  ictaro,  li  clcctiodebirons  fit,ita  hic  Paulusconttatiu 
docctjiadlum  fit  utclc&iocllct  cicditons.Acuim  autero  in  propo- 
firocflc  utclectio  fit  crcditoris,  vclcx  cocolligiiur,  quod  ponituc 
hoc  loco.alium  homtncro  quaro  Scichum  rcctc  pcti:cjuod  ficri  non 
pofTctjficIcctio  eflct  dcbitoris,  uteft  mobhgatione  gcncrali  turo, 
quando  nonetr  aliud  actum,  eo  cnim  cafu  crcditot  aliuro  quara 
Stichuro  pctcndo  pluscaufapcteret,cum  horoincm  modo  gencra- 
tim  pctcrc  poflct.  a^ens./nft.detAil.gWBtttt^Aftr.  Luj*c& 

plerHjnehic.Malc*  tamcn  Caftrenfis  hoc  loco  annotat,difTercntiam 
cflcinterpKtum&ftipulattone./r^r^/.i  i.f.fiu.  quiaistcxtut 
proccdit  quar.do  non  cft  actum,  ut  cicctto  ellct  creditoris. 

§.  Si  Acceptilatio.]  Relarus  6c  cxplicatus  cft  infrain/.  (i  ncceptu 
if.daAccept, 

Adl.Contra  jus.2t. 
I.  Contra  \u<  pacifci  non  luet. 
Xt  Cirtra  )m  quUficri dscttur. 
j .  Explscuur  /.ji. inf, e$d- 
4,  Suo  cuique  benefich  renumUre  licet. 

*•  /^Ontra  4  jus  pacifci  non  !i:cr,  hic.&  lt6.r.cedj.y .fjtitprdterXtl 
a*  ^fac.l.)  Z.inf.  eod.  Qua  ^  quidem  in  rc  lllud  in  primis  obfervan- 

dum  cft,  contta  jus  ficri  quod  vctantc  ju  lis  difpofnionc  ht.l.qui  ve- 
••  tante.1>e%cg.  1.  1'roinde  quod  *  dicimus  contracdicttiro «diliura 

pacifci  Iiccrc,  id  hanc  fcntcntiam  habcr,  VI  conitahcntibus  rcnun- 

ciare  liccat  bencficiiscdictoatdilium  uniautaltcri  coceflis  /  pactf 
0.   i.^i.inf.eed.  Cum  rcgulare  t  fir  urcuiquc  bcncficio  fibicoiiccil» 

liceatrenunciarc./.^4C/*«  4t>J»f.hjJ.ptnXjed. 

l.Sinautem  20.  &  I.  jo. 
Rclat*  func  fupra  4</$./iW*jtf.i7.e^  1/. 

l.Facifci.JI. 


1 
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Rtkia  paulo  antccft,***  l.centr4.it.fup.e§4> 

l.sa. 

Rclata  eft  fy  pra,  4**/.  1 1. 1 $ .  &fes . 

(  Adl.  Avus,  jj. 

Tidecjttaepoafraus  iufia,^/.4V«/.  DeTac.de* 

l.Iusagnationis.  34« 
Rclua  cft  fupra.44*  l.ij.f.paeta  qutturprtt*. 

l.Trcs  fratrcs.jj. 
Rclata  eft  infra,  *A  tit .  F*m.erctf.l.  *6.&}7. 

i.Impcratorcs.37. 

Relara  efr  *d  h  item  mAgiftri.fnp.  eed.  Permittipiorerattri,  ur  Sc 
tlibiJ.pMUttd.  >  .inf.Dc  puk.jud. 

1  Ius  publicum.3S- 
Fettinet  ad ea cju* pofuimus  fupra  in l.centrajus.  it,h.K 

AdlVctcribus  39 
/.  Qbfcur*  ctnventitnis  mterpretdtis  qu* ftciend*. 
*.  Exfikttsl.tf.  DcContr.  emf. 

3.  ExfHcdtal.aui  infuLm.  3  t.^i  fot.infi^Jhdb* 

4,  ^dclionic  editte  frt  qut  exflicandd. 

IN  dubio+aurobururofit  intcrpretatiocontra  eum  qui  conrraciu  «• 
edixir,  ut  regularirercontn  venditorcm,  cV  eum  cjui  Iocavir.fc/V. 
tfr  /.  2 1 .7)e  Contr-cmpMin  contr.thtndo*Dc  T^eg-  /.  Sic  4  m  fyecie  l. 
jfz/j  emptttne  t  +  SDe  Cotttr.tmp.  inierpretariohr  conrraemptorcm, 
e>o  quodccmractum  cduitiple.  Contra  '  (amcn  eil  in  fpccie  I.  in-  *♦ 
Ittlam.i^.Qui po.in  pig.hab.cmia  ejusdefinitiafpcchliscft,  quc»4 
srquuralit  ut  fenditori,  cuju^  caufaanticpjioreft,  pnfcspcntiofol- 
y*tur  quam  emptori,  cujus  caufa  eft  poftenor .  I  'enicjne  1  &  u>  cdi-  *• 
tionc  actioniscV  acroium  judicialium  iclius  cdcntis  mens  infprci 
co»fuevi(,  /./  q uit  intcntione.6S.de  fndk.mm  non  dechiure,  fcd  fc 

P  2         mutare  . 


11$  P.  Pnsil  TC  COMM!NT. 

routarca&oriIibel!um!icct.vi  lcpofra  fu,  ra #* /. i ,  d$  Edeni 

Ad  1  u'e  p.ictiim  40. 
Principiuro expofituro  cft  fupri, i«  /  .7  .r  .pahierum  hj. 
$.  Qui  provccavit.  ]  vidt  mt.l.  de  C*nf'fc  * '? 

Ad  1.4.2.  • 
Relata  eft  infra,  #»  /. /2  .$  pattum.h.tl 

Ad  l.divifionis.  4f. 

PLacirum  diviu>nis ,  nifi traditioaur  ftipulatio  inrcrveni.it  ,cf- 
fcltum  non  fortirur.  /rv.  hic.  Id  ira  lurc  civili  fuit,  nifi  in  uicti- 
ciodivifio  ad;udtcationibus  finmcirer.  Quinimo  liodie  cV  mori- 
G*lr't*&  ^«■sGslriaeacTranfifuUni*  provinciaruinB.Igicarobtmuit.stdi- 
Trd*pftJd-  vifioncs  libcrapanium  voluntarc  fadheobiinrant judiciahuroin- 
m*  ftar, &  quod  aroplius  eft,  etiam  in  paCtis  carundem  paratarn  cx(c« 

cutioncmhabcantinftar  rcrum  judicatarum. 

Adl.  pactum.  46. 
\*K>4b  ultima  vcluntatc ad paclum  an  argumtntari  lictat. 

ejr  tjuat  erutrfum.  2 . 
3 .      \ure  cmraclu  ad  ultimam  voluntattm  non  argumtn* 

tenur. 

U   '^TOmurtexhocrejruareftaroero  adpacturoargumentumdrj* 
ci.  Vnue xcclc  Cujai  iuscolligit.ut  quemadmodum  ea  Novel- 
la  Iullinuni  tcftamcnro  rcmitti Falcidia  potcft,ira  cvpa&oidem 
fccii.  Scd  cpioddc  paclcdicimus,  idem  cVde  conrraclibi:s  reliquis 
%,  inicWigc. FAclult.ubi  ntt.SaltcC.de /^•if.Cercrum*  hoc  argume- 
tum  redrc  Caftrcnfistcmperat  li  cadcnmtio  fubfit.P4«/.C«/rV.&/V. 
Quod  recipiendum  eft,  perlfiStuhum.  \  6,$.  fitpuUtto.  De  vtr.ehi. 
ibi  cniro  obmverfam  rauonemdivcifum  cjuoqucin  utraquc  flarui- 
rur  jus.Scd  eV  t  inrcrdum  a  jurc ccrrraclus  vicc  verfa  argurocntari 
liccradulrimam  volunratcro.^cr/./rrf*w.44  $.etm^hi  yde Le^i* 
Quodipnam  &:perindc  haud  aiircr  accipimus,cuaroficademiatio 
{uh(h.dj.i6.$.i Mferh.OH.  &fm.  Qua  de  it  yluiaapudEvciar, 
^  tnUcis  lefal.t.%^ lentraft  adu/t.m.voL 

1.  47-f  I. 
JUlata  cft  fupia  adLi&y  eed* 

AdUH 
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Ad1.Tn  traditifirvbuM** 
i .  Tt  ftkm Ad\*ht'km  itUrnMM  cftntn  nCihntm fr$d*ut. 

I>Actum  rci  4  tradirioni  adjun&uro  actionem  produrir.  /tt  kic. 
*  Scd  qtnn^demuro^rixfrripris  veibis  ir.  facturo  tivilcm  Qiufi 
tiimirtim  ea  !ege  uadidciis,qu&  fiat  idquod  n  ttadiri<,ne  coro  ct.it. 
Quo  fcnfu  itil.  Iftcm.  10.  C.  «W.cbciiur,  utilcm  cx  pai  r<-  cirimoli 
condicricncmrnc.  Vrili-  tcnimactio  propiie1 riuitur  harc  ir  factu 
civilis.  LtfH0ttes.11  JeTrdfcr.vcrk.  /rque  iilud  ft  re  pcrrx  tuum  eft, 
rwcrquaro  in  iis,  quse  juri  aur  raiioniejus  rcpugnant,«n»  Lftn* 
tnf.eed  dri.  fi  credtter.  i.fn/De  ditlr.fi^n.  velaliisodiofa  funt  ut  m 
/  r§£**i.$.(iiikt.detR{b'Crfd.iLTt*rtJmf.  Cttilr  htc.fac.  L 1  o.efr  1 1 . 
deT^ltg.r^ fumo.  ftttt.  Vcrbigratia,  fidecem  ticm  ca  legc.ui  roiht 
fcddanturviginti,  pacrio  non  valcfjquiare  non  in  arophus  obhga- 
ti  roilumus  quaro  darum  cft.   S  ecadmitiitur  criam  hoc  pacrum 


tanquamaccefloriumprcuni*  muiuotradirar.feununciaia^quia. 
•diofum  cft  pcr  fc,  vide 


     w  — 

Sttkttl.mFtrJtlt.ucMp'4, 


AdI.Tpiftola.52. 
f^Y)Acrum.]  Pacrnm  quocovcuit  ut  nun  creditor  fcd  debitor  tri- 

*■  1  urum  fundi  obligati  quocrcdiror  utitur,  folvar,  fcivandum 
cft.  ttxhic.  Quod  rccic  adeos  fanmroreferturquiconventionero. 
incunr,  gl.  Bdrt.Ceflr.hic.n^m  h fco  pcr  hoc  non  piajjudicatur.ideo- 
que  is  ncmincm  convcniiccogirur  quim  crcditoicm,  feufundo 
fruentem.  l.inter.^fnph.t.  Lmt.C.fntctnfam  rttiq.futnLcempJion 
pe-fle.  luretamenNovcllarumquialienaipeiiculuui  functionu», 

cmptor  roinns  idoreus  enet,in  fc  recipcrct. Amh  Je M*nd.prms 
$%non  permitut.B*rt.&  C0ftr.tneLl.4i. 

1  fumptus.  53. 
ReUtaeft  {upiWadLi7.%p*ct*.  ubi vid*. 


l 


Ad  l.ficonvcncrit.j*. 
yEc  lex  diligentcr  notanda  eft.  Qua  doccmur,  quod  domini 
fnndotum  ,qui  cosaliquor  annos  lccarunt,  cV  prcptcr  ftcri- 
lirMcm,  fccl!urr,viro  majorcm,  fernceftatcm,  colonis  pcnfioncni 
xeroiferunt,  ipfi  cihilemlnu*  ccntractuiftare  crn  rclluntur;  ni- 
jniium  ot  niclioutionci  cx  Icgc  contractus  icftituant ,  lcca- 
-     '      "        p  $  tj*DC!3 


Xli  P.  BUSII  IC,  €  OMMEKt. 

< 

tioncni  annos  conventos  continncnt  ,  &  fimilia.  Hoc  ttmin 
noniracft.fidcfit  jaftt  rcmiJTioniscaufa.  Regulanrer  enim  folu- 
tiobligationeex  partc  una,  cx altciaquoquc  fblvatur  neceiTeeft. 
LfJn  prtnc.d4%cfc.vend.lMlt.de  Accept»  Sednequc  ab  initiocoa* 
tradcus diplcu  t  i,  ld  cft.htnc  indc  obligatorij,  ita  hunt  ut  altcra  tan. 
,  tum  pars  obligcrur.  /.  i.  in princ.inf.locdti.  at  cx  poft  fa&o cx altci* 

~  patte  folvuntur  reda.  tex.&  DT>.btt. 

Ad  l .qui  in  futurum.  57» 

In  fururum  nfuras  accipcrc  ut  morc  Romano  Itcuerir.  *r£.bttj»it 
fmtCd»,  text.  tamcn  id  MotifeusChriftianis  cV  lurc  Canonicoprorfusabo*. 
*mar[*m.   minabilc  «ft.  vidc  qux  poniraus  infta  4«*  Rubr.de  Yfurie. 

l.Abcmptionc*  jt. 

Rxlata  aft  fuptai/i/.7./.  Qmnum.tod. 

l.Impcrator.do. 

Pcrtincr  ad  jus  prothimcfeos,  vide  inf.in  l.eumbond^de  Rtk.dM^ 
jud.pejf.  ubi  &  hxc  cll  allcgsta, 

*  » 

Adl.ncmo  pcnult, 

/.  De  paclt  rei  Aliensthm  tdyttaftg. 
2*3»  <ttnmid  ebhfet  efnum^ 

3.  tn  fjictii  ejufmedi.finon  intcrejfet  dtiexdntu,  VAridtum 

j  Tdpir.tini  (ententU  jure  Ctahv  frtbdtd. 

*  Paclutn  de  non  dliendndo,  an  dtiendtionem  vitiet. 

*  Clquis  'picifcsturncfibilocum  fuum  dcdicare  licear,  aurmor- 
^tuum  ir  fcrrc,  aur  vicino  invito  funduin  ahcnarc  ,  pa#um  non 
fub.iftr  tcx.bic.  Caveautemnchocaccipiasdepadlonudo.auta- 

*•  ita*  i.icfikaci,  nam  li  td  fiat  nulia  hujus  rci  dubiratiocnr.  Non  t  ta- 
mon  hac  regula  pcipctuact,  quia  non  procedit,fi  intctfit  pacifccn» 
tispaclum  icivati.  l.i.f.ft  jxte.De dq.quot.tjr  urg.l.quotits.i. 

^  infdeServit.  In  1  cctcris  utcunquc  ohm  intcr  juris  auihoicsvaria- 
tumeO.vcrbi  gratiadc  fervoexporrando  ,  vclronmanumitttnd» 
pacturuaonv4icrc,P^piniai»us  nbitrabatut  mit  vclvcndcctis  in- 
j  tctcflct 
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ftretfet,  velfaltemaffectio  in  fsrvcrc  ro  fctvicx  pactodcprchende- 
retur.  Arqueitafenfit  cAmhnium  #Ociibcicrcu*flicnum././;r- 
vttt.7 .'DtJiTV.expr.Ccmtzfin  i  licius  fcnpfit  libro  i7.quaftioriu: 
eoqucd  venditor  hoc  ipfomiiioiisinrelligaturvcndidil'c,quiale- 
gcm  conrractui  dixerit  talcm ,  indiflinctc  hoc  r.omjnc  acuoncrn 
fffe./.y?  venditor.y .tod.tit \ Dt  fetv.  txport.  E  t  quidcm  t  videtur, 
nifi  fingula;im  interfui(Tctahenanti$,  c»  adjunctoalicnationi  pacro 
(blo.actioolim  nonfnifle,  m  bic& *rg.l.7  .$.fin.dtDtf}r .  pt£.  cx  fti- 
puUuone  fuiflc.  /.  i  §  &  /.  qucdflocw.n  Jt  RtU^tf  fMmpt.fnn.Scd 
tPapinianifci  rcnria  poficriot  lurc  Codici$  adprobara  efl,  &  qui- 
dcrnita,ut  quodcur.qucpactnro  honeflum  inrcialicnationecon- 
Ventum,  aetioncm  pioducat.  /.  nlt.C.dtTact.  inttremp.ejrvendj. 
nlt.C.de rcb.nl.non.sUetiJ.eit  t}nidem.{.f  m4mcip.it*  fttertt*licn.  I  e* 
tege.C.de findtfl .ob c*uf.  Atque  hi$pofitis  diftkulras  ,quam  Do- 
Ctorcs  pleriquehicrmoliunrur.omni^fublatacft.tp^obibilctarren 
e(l,alicnationcmcontralcgcmcontractu$facta,  non  ipfoiute  nul- 
Jam  cfle,  fcd  ad  id  quod  intcrefr  actionem  diTc.perhnnc  ttx.&*rg.L 
in rem*nd*t*.Q  +j\€*nd.Hcc  murar  I.fi  creditor.fl.fin.de  Diftract. 
rig.quia  ibi  pactum  in  gratiam  creditoris  adjunctum  efl,qui  &  finc 
ie£cconventioni$  ea,  jusin  rcm  habei.Qucmadmoduro  necman- 
cipium,  ea  lcgc  alicnatum  ne  roanumitratur,  ad  libcrtatem  ab  cnv- 
ptore  perduci  porcft ,  quiacondiriohfccperlonxcjuscohxrcr.^./. 
t *  quidcm  C  .ftm*ncip.it*jticrit  *lten. 


l.ultima. 

Relata  Sc  explicata  eftfupra  *d  Lm i.&  1 )« 

DE  TRANSACTIONIBVS. 

m.  XV. 
Adl.i. 

I .  Mlumpr*  ttnvtntUntlitis fimt»U% 
a  .Tt  dnfdtlio  cfuid- 
y.  t^4n  tranfdiltt  fitt$ntrdtlm. 
Ctntrdflusquid. 

5 .  Trdjifdflit  ah  e*nm£lw  ntmimtwft  vtl  innmindtui. 
S.TtjmfawnK  Mtntn jrcpii  quid. 


12©  P.BlISII  IC.  COMMINTr 

I,    QVpra dictuto  » cft,  pactum  fxpius  pro  convcmione  poni  qn*  fXr 
^caula^itisnniendx./.i.f^i.Idipfum  ver6  fit  vel  rranfaciionc, 
vei  Pacioin  fpecic  ficdicro.Dc  huc  fcrc^ctumeit  tituloprxcedcn- 
ti,  tamctfi  concurrant  ibidcm  conventionum  comraunia  non  pau- 

^  ca.  Scquitur  nunc  dc  Tranfaciionc.  Tranfacuo  igitar  ^cft,  Iitis 
rcivedubix  autinccrrx,  data  rcceprave  rcaliavel  juce,  facra  rc- 
miiTio.UrMufieti§  nuko.C^d.Dabix  dicimus,quiareicertxtranl- 
actiononeil.vMtVfn/.i»/.7.«fi.  Pactura  vcr6  eft  remifliograruita, 
utbtc.  Vtrumque  rect£  dicitur  pacrum,  piiorifque  caufatranfa- 
ctio, pofteriocis donatio  etl. l.ex conductoti  j »9  .Tupimauus  .inf.Loe. 
Ueum  donAttonie.i^.C.  b.t.  Pcr  mcconomiam  igitur  cranfacrionc 
propaccoreciprocoutimur:  nam«3cpa:tum  fimpliciusdicitur  re- 
miflio non  gratuita,  hoc cft,  tranfigendi caufa  fzctx.Lfurtt.t  .§.tjui 
juffn.inf.  De  hu  qut  not.mftmj.^dc  lure fifct.L  fi  fttper.tf.C .  haMctt 
contra  iralactioproremitfione  reicercxponacuc  vix  unquam.Sob, 
inde  tamcn  6c  tranfactio  largms  accipitur  p.oquocunque  raedio 
liti  finiendx  paraco,  ut  jurejucando,/,  2.  defurejur.  fentencia  judi- 
cis,  l.i.§.i.inf.Tejl  .cfuem.Ap.  maximc  vci6  atbitu,F<ic.  #/.  Hart.  efr 

3.   Bald.inl.i.Doarir.  An  vcio  4  Tranfactio  coutractus  fit,  qintfitum 
cft,  Dubium  movet,  quod  non  tam  contrahicadcm  viderurrquara 
id  qu od  co nc rac* u ra  c ft,f c  1  c  di ifol  v  i %m  ktc.&  tot.  boe  tn.  E  c  q u  1  Jc rn 
valde  torqucnturob  hancrcra  multi  ncquicquam.Co;M/'.///M. 
%J\tifctl%c.2).UD..htc.Wcftn\9.inrPAr.h.t.  Accxplicabo  rcrapau- 
cis. TranfactiocV eft  pactum,  &dicitur,  quoad  nudumconventio- 
nis  rcfpicis  fincir».  Cctcrum  fi  formam  fpectes  quin  contracrus  fic, 
4*    dubitandum  non  ctT.  Conftar  t  cnim  quou'e«  convcncioni  Sunal- 
ligmaincccvcnic.coties  quodacrumeft.cenfencontraccum./.  L*. 
ifto.  1  s-dc  Vtrit.fa.  Q^od  fi  ita  cft,  m  propofno  quoquc  dc  craoft- 
cuonc  non  aliccr  cenlcndum  cfl.  Cuni  remiflio  litis  fiar  uc  dctura- 
liquU,  vcinat  a!iud.  Si  veio  cffcctum  confidcrcs  fo!u  x  lnis  ,di» 
ftractus  cri:.  A>f  /.  1  .detsfcccpi.  Et  vcr6  a  formaqux  rcifubftan- 
tiam  tribuu  ;<cculiarcm,  actum  qucmquc  nomiuandum  magis  cft. 
%•    Vndc  t  quxiitumeft,  an  nominarus,  anvcro  innominatus  tranfa- 
CUoniscotraccusiir,  &  quidcm  Coirafius  difputat  cuiu  clL  nonii- 
natum. d.lo.  Scdhocnufquam telatumcft  Quinimo  fieffccturo 
/l>cc:cmus,  adcoquc  formam  ipfam,  qux  hxc  tft.diiccdo  ahtc.ut 
nomum  xdihccs,  utccmumdcscVtimilitcr:  vcrius  eftcum  inno- 
miuarum tJlc.  Dcnii}ue  ld  cvincicur  hoc  modo:  Qliotics prxlcri- 
piis  veibis  actio  dauir,  dceft  contractui  nonien.  E6  quodcicmum 
^ccc!?«*'l!radeirri  actiorf  mconfugcrc,  qnoues  contractus  atjel- 
£-.tio nuiuciviii jucc  ^\odil\t(iJ^.^eTufcxtf.y(r^cumfm.A:i^ 

Uar.f-ciio- 
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ttwfiftionis  negoiio  urxfcriptis  vcrbis  a&ioeft,  aifi  ftipufan'o  in- 
fcsvenerit.     profundo.i$.         vie^e  1H£  ***  f*U**  eod.  ergo  fin- 
•    guUrecjusnoraenproditumnoncft.  Ipfum^ igituitranfaaionig  ' 
nomennontamcontractumdcfignat,  quam  actumlitis  finiendx. 
Pet  mctonormartf  pu:a,  ut  fupra  rctuli,poiui  ea  vocc  pro  nongra- 
Uicopacto.  ^ 

Adl.2. 
i*Trdrftgendi  inflex  modui. 

x .  y*da  conventio  tranfacJionu  pcetali  ffif.jTrntdndd, 
f.J^udnio  feend  feti  efr pdcli  exceptio /tmuiofponi pojsit. 
>.  Si  ydfwf,  HifuUtioni  poend  (ub\ungatur^uid \urur 
J.  £>uid fi  Trdnfddio  dolo  malo  fiat. 
C.  Rdthnes  in  Bartoii  fententUm  qu4. 
7.  Sententid  diverfd. 

f.Trdnfdcltorci  )udicdtd  ejr  \utamento  comfdrdtur. 
0.  Contiliatio  opinionum  drverfirum. 
10.  Cdfus  quo  trdnfddio  reftinaitur. 

#TiRanfactiotvelfitnudaconventionc,reI  Aquilianiftipulatio* 
*  uc.tex.  hic.  VideamusdccffcctUttttiufquc.Nudaigirurtcon-  *• 
vcnttonefi  rraniactio  fiat,  confulrumcft  pccnalem  ftir»ulationcm 
fub/ici./.^£?«.r/.m/.A./.cxquaagi  pollitrctiltcnte  partc.  Sedaut 
agitur  regularitcr  folum  ad  pcenam.aui  cxccptio  opponitur./.y? pa- 
tor.  1  i.f.fimulter.  *Dt pa£l.  dat.  A n  t  vcr6  &  quando  pcena  pct/, & 
pacttcxccptio  fimulopponiquear,fupratraciavimusplene.*fi/.re« 
/criptum.io.f  .Sipacto.de  T^f/.Quid  crgo  fi  rcus  rcfilirc  vclit?  prior 
actio  fupcreft,  cui  fi  opponatur  excepiio  pacti, cadcm  rcplicationc 
ck>Ii  clidctur. /. x  q.l.Jive. xZA.fi  mtior.  $  t.C.nd.  v  de lattus  Subtd.  no- 
ftras llk.^.c.  f.  Si  Aquilianajtflipulationi  poma  iubjecta fit ,  idcm  4, 
diccndum^fcilicer  ut  alrerutrum.autactiouc  prtltina  fc  rcus  teneri 
xiegct  proptcraccepnlationcmfactam, autpacnam  pctat  j  nificlau- 
fulide  ratatenenda  itipulationc  fitadjuncta,  Licctenim  hocca- 
fta  actio  fublata  fitipfo  jure>reftituirur  tamen  qjodarumodo,  reo 
carn  Iibentercxcipicnte,  dum  nuvult  quafi  refciffbpacto,  pctcre 
pcrnarn.  l.ubt pact»m.  C.  de  Tranfact.  Vn  ic  cvcnit  1 J  tn  poceftate 
c/us  elTe  pcr  qucm  non  Itctit  qud  minus  tranfacrio  aditrpicatur# 
CujacJn  1.  \$.infJbJ  pauto  diverfi*\  Wtftnb.in  Cimm.  tit.  dt  Tranfm 
MVf,wont.y*verf<odcmfenfu.& nvttndMi o.ffpacto.fup.tit.  1 .  a lia» 
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veroactioparrisadverf»  roefi  f\\n&z\z.tB4l.mlj>*ct9.wf.fd.Q}& 

j.  tergo  fi  iraufactioabalrcrn  paredolo  imloi«ca;ui,  an  ij  io  jttt* 
nulla  lit,  alibi  rractarous.  vtdeuef**  !nUnfnmm*.6i.$.t.de  Cendtct» 
%nd.&  t.7.f.n$»  foltm  deDdo.  At  huk  qi  cfticril  piLiimum  ci>, 
videamus,  An  Imo  ultta  diroidiure,  re/ciflioncm  trarlactioniio- 
percturfcQucd  baitiius  +  \o\u\ttinl.i.h~t$m.7.f.de7tjefc.vend.fe*!. 
7(cm.tnl.fqnucum  *ltter.deVerb.Obl.^tngel.ml.Lncins.$.fn.n.  U 
Jmmol*  tb.ctrc*Jm.mf%yfdSC:Treb.  Iu^atfcnrcniiacorum^uo* 
alrbi  refcrtur,  ti  rcs  ipfadolum  comincat.eturofi  ftipulanoacceflc- 
tic,  de  dolo  nihilominus  actionem  cilc ,  ac  fi  machinatione  altcru- 
trius  contrahentium  dolus  adreiftuj  etfec.  d.lJi qm* cnmnltter.  \4» 
de  Verb.Obl.  Quemadmodum  igitur  ob  admifTum  dolum  doli  actio 
eft  in  ccanfactione,  /./ fnperfiite .$ .  (*.  dedele.  fic  cV  idem  pucanc  cflc 
in  larlionc  quc  dolo  a.quiparecur.  Id  aucem  vclmaximc*  ita  eftin 

f,  lciionc  ulcra  dimidium» 'DD.m  Lt£M  Ttsfwtnd.  Alij  4  concra» 
quia  trafactio  Iitium  finiendarumcaufa  fit  mvcn  ta,  V./r4/rw.  C.c#<<. 
acqueobhoc  ne  imperialiquuJcm  rcfcindacur  rcicripto,  l.c*nf*s. 
C.eod.  ncc  prarexru  aded  inftrumcnrorum  poft  rcpertorum,  l.fnk 

%.  pretextn.  1 9  C.  eod.cA .  ex.  eod.  Quinimo  t  comparatut  cranfactio 
juramentooc  rei  judicatc,  poft  quc  camcnnihil  ampliusqucritur. 
Li.de  fnrejnrJ.pofr  rem.de  Re  jnd.  Atque  hanc fcntentiam  Baldus 
probavir  m  dJu.C.de  Refc.vend.fdfM  dJ.fiqnu  cnmnJiter.oS.  ra. 
tnm fif.  Tr*ncif.%Aret.iltdem.  nnm.j .  Z*fi.o.^Afftct.  deeif.xio. 
emm.i.plnres  ntrinfque fententU  videnpnd  C*ilmmltb.  i.Otfc.70. 
pertot.  Ad  hacdjfcrtc  tclarumcft  ,  tranftctionem  nc  quidem  ob 
Ixfioncm  quadrupki,  ideft,  multd  enormiflimam  icfcindL  te*.& 
*DD .tnl.Lucitu.7t  i  fm.tAdSC.  Trebell.  Ecquidem  id  regularc 
9 .  eft,  nifi  dolofa  machinacio  altcrws  acccdat.  Proirdc  4  (entcntic  em 
rectirTimc  iraconciliantur,  ut  Barroli  opinio  procedat,  fi  prctcr  lc- 
fionem  ulrra  dimidiu m  dolus  friudandi  mente  fit  adhibitus,  vele- 
videnscalumniaaccedac  alterius  partis.  Concurm  tamendoli  a- 
crio,  fi  actio  pcrempca  fit ,  ac  fi  ca  pcccmpca  non  fit,  actio  eriam  pri- 
ftinainftiruipoteft,pactieiceptionc  perfcplicationcm  doliclidcn- 
da./.6.ef  /./*£/^i*jrr*.i9.CW.Queroadrocdum  ornondoli  actio, 
fcd  in  factusn  dabitur,  fi  is  nOs  dcceperit ,  conria  qucm  doliactio- 
nemfamofam  prccor  nondatcx.  l.f*f*perfttte.f.C.  WeW#/«.Quan- 

l»  quam  4  tranfacrio  rcfcinditur,  C capct  faUainilruracntafitcator* 
^l.ptmlt.C.eed. 
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gatarti  tjr  credittribut tfficiat .ejr  t.j.f&s* 
€'Tra»fdcJit  tn  prajudicetur  ctdieiUis  ptfl  reperttii 
7  CcmilUntur dlidleges. 

t  Trdttftdit  e)m  quife  hdredem jafiat  quuettttt  ver$  hw 

dtneccdt. 
$.CtncilUntur  diverft  legej. 

^irRanfactio  t  jnier  tcttptum  hxredem  Sc  venienrera  ab  intcfta-  t, 
*  to,non ofticit, qu6 rainus  legatarijconvenianc  fcriptum,/**. 
hic.  ejrl.fi  fxfptcta.  f.  quamvic.  C.de  Inoff.  tefi.  ptivatorum  cnira 
pactionibus  jus  tcrtij  non  \xdit\ir,t.debstoremJ.pdcto-C.eodJ.2.C.  . 
imcrattosdctdaiiisuonuoc.  Crcduores r  tamen  urrumquc  utilibuj  1# 
accionibusconvcoircqueunr./.toM/rot/mw.  x+.b.t.  Plane*  ffile-  |« 
girimus  non  patre  hxreditaris,  fed  ccrtapecunia  vcl  rccontentus, 
autequievcrir,  quiruercditarcm  reriiiet,actiones  ejufdem  fuftincc 
lQ\vxs.i.!cgatus.$ '  amdtum.tAd  SC-TrebeU.  Sed  4  Sc  rcgularitc r,h«-  4» 
reditate  vel  venditionis  titulo.vcl  alio  ad  certium  delata.utiles  qui- 
dcmillc  actionesadverfusdcbitores  hzbctJ.cmptor.j.C.de  h<tr.vel 
dU.vend.  idqueex  Refcripto  Divi  Pij,  l.fi cum.  1  6.fup.  dcTact.  Ac 
^crcditorcsnihilomiauseumconvcniunt  quihxrcditatem  adiir,  ft 
caque  rattonccum  illis  quaticontraxit./.i.C.dV bar.vel  sct.  vend. 
dtidm  infrd  ad  tit.de  Htr.vel  dct.vend. 

0.  Cum  tranfactio-J  Tran(actu)  t  facta  propter  fideicommiflum 
tcftamento  rchcrum,  non  cfficit  qu6  minus  id  quodcodicillis  pdft 
repcrtisielictumeft,  ulcgatariusex  traufactioneforraflc  minusuc 
atdcptus,  nihtlominus  confequatur.  tex.hic.  Ratioeic  qutafupcc 
codicillls  non  cft  craofactum,  quippe  dc  quibus  non  alitcr  tranfigi 
poteft,  quamiifdera  infpcctis./ .de  his.G.mf.etd.ubt  DD.Non  t  mu-  y# 
racigicur  1  fubpr.-etexiu.  C. cod.&l.  Lucius.  f,  fin.  AdSCTrc- 


rextasdeultiraisvoluncatibusagii,  polt  tranfactioncm  rcpcrtis. 
tf.1An1.Caftr.hit.  Scd  Cujacius  111  fpcciehujusf.  pucat.codicil- 
Jis  poft  repertis  aliud  celiccumintelligi  oportcrc,  quod pctidenuo 
pofticex  caafa  corundem.  ut  m  t.ti.infcoaL  Accurfij  rarocn  &  Ca- 
Arenfisopiniocexcoi  convenir,  quarn&Pacms  kquirur.  Cent.i. 


fttant.q.i}. 
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DiBiTORc  uiUi,]  TtanfaAio  t  ejus  quiie  jadabath*_£3 
demcumnon  .eflcr,  nullomodo  hairedcm  verumtaneir.  quianec 
rranfcgit  hrtres.nec  negotium  ejus  geftura  cft«*/  hic.ficj.  1 7.$.cum 
foffefjtr.(np.tit,\.  Ncc  murat  l.fcd  cV  fi  Jcgc  a/.f .  petitio.  I.poft  Se- 
Marusconfalrum.i/.  I.fi  poflcflbr.  I.evi£a.inf,De  pcr.ha_r.I.ii.De 
pcc.  conft.quoniam  cxagunt  non  de  eo  qui  fe  fimpliciu.  h-eredem 
ja&abar,  fcd  poflcf.br  re  ipsa crar,  cujufquc  negotia  harrcsh-buit 
rata.  Et  vcr6  quia  ptobabilius  haud  rarum  habcbit  harcsqucd 
damnoejuspa&umeft,rc&iasdicimus ,  pofTcflorem  harrcdipadto 
fuo  noo  prr judicare .  per d.  l.ftpaStc^  1 7. $t cnm ptffeffor.  Dc  pmfl.& 
knnc tcxt.  vide qnx  nts  m  l.fiptil  21.  Dtconft.pccntn 

Adl.Cum  Aquiliana.  5. 
S~^Vm  rcgularc  fic  nemincmprscfumi  jsdtarc  fuum ,  necintranf- 
^actioneadmiilum  cfturdcalia  rc  quamquaactum  cfttrania* 
cmm  imcll  igamus.  /m.»*r  «£.AiV.  vidt  nun  ntsmf.iul.9J94* 

Adl.dchis.6. 
x .  De  Controverfisex  tetldmento  ortis  qudtenuc  trdnfigere^j 

fermiffum />,  ejr  2. 
iXrdnfdtlionedcuUimd  volunt&te  ftcla  dnte  c\ufdcmi*. 

JPetti9ncm,dnnibil4gAtur. 
4.  uin  idem fit  in pado gratuito. 
/.  \^4n  huic  lcgi  renunciafiqutdt. 
(T.  £>uidfi\uramcntum  dutddt* 
7.Ex(cf>iiod/i4, 

* 

T"\E  conr  roverfm  t  teftamentortira  tranfigi  nequir,  nifi  infpectii 
^cogmufquceorura  verbis.A;c.er/.i.$.,.7Vi?.  muem.mpfUcm 
dc  1  codtcilli*,  omnique  adco  uJtima  voluntate  diccndum./A#«riJ 
ftrendut  t  i.i»f.h.t.  Quid  * crgo fi contra  quam  hic rc fponfum  cft. 
tranfigatur,  aq  nihil  actum,  an verd  pacti  exccptio doft  rcplicatio- 
ne  chdarur  Accurfius  quxrir,  cV  plcrifoue  vifura  cft,mon  ialerc  aC 


44  drg>i.tnJnmma.6s.$.i.Veco»d4ct.wd.  Anidcrat  irtpactogrln  u 
hr,  ambigunr  ij  ipfi,  Fulgofius  itcm  6V  Alcxandcr,  cgo  arbitror  c- 
andcm  quoque  rationcm pacti  cfle.  Ratiocrt,  quia  caufa  hu,ui 
juiii  tft  odium  frercdum  o_ui  fupprimum  tcftamcnta.  Faciliui 

ittk 


Digitized  by  Google 


tN  FAN&ICT/tll.  IL  «ttj 

Tet&quif  teftamcntum  fuppriroat  ut  nihil  dec,  quam  utfncdio 
trmfa&ioms  rribuat  aliquid.  Ctfncr.bic.nmm.  8.  Sed&  HiU  rcgu- 
larccft,  ut  qua  de  rc  dubta  tranhgcrc  non  licct,  dc  ca  ncc  liceat  pa- 
cifci,  TW.  i .  Se»r.  f*V  i  .t/fr/!  i  ibiattt  Cn\*c.  Denique  controvcr- 
fumeft,an  omnis t  fuccctljoniSTcl  fcgati  fpes,pac>ovel  tranftclio-  f  %: 
ne,  cura  rcnunciati«nc  hujus  lcgis,  antc  infpc&ionem  tcftamenri 
Tclcodtcilli,  queat  tolli,  Accurfmsautumat  porrc,*r#.  l.fiqmttn» 
ctnfcrthndo.C.de  Pdtl.Vctiot  taroen  cft  Bartch\Angcli&  Caftrcn- 
ilsopiniocontratia,  quialcgi  prohibenti  rcnuwciarc  nonlicct, 
Intn dttbium    (<dt  LL.l.jm  fnblnum.  dt ^Ptttl.  *B*l.  in dtrtb.itnt- 
r*httr,in i.cci.C  de tp.& cltr.  f^cc  rouratdj.  fiquis  inconfcrioen- 
do; quiaea agit  iimpiiciusdc  renunciationc  privilcgij;  tricautem 
tjublica  juiis  ptohibiriofubcft,  vcl  roaxiroeoD  odium  hxrcdis  rc- 
ftamentum  rupprimentis.^/m.C^r./rf/.^/.e^w/C^p/m^AiV.  , 
Jafon  4  tamcn  ld  ita  accipit,  uifi  acccflcrit  )urarocrtum,p«  r  c.  cum 
ttntinffat  dtjnrti.  quod  recipiendum  eft.  *rg  l,fi qttismdjor.Q.  tod. 
Scd  tnocicmpcreicipimusde  quoa&umautcogUatuanoneft,  ft 
Lqtti  ctm  mtrtbm^  .ftn.  &  fn.inf.  ttd. 

Ad  U  &  poft  rcm  judicatam.  y. 

I  .De  r  e  yudiuu  unqudm  tertifima  trdnfgi  nequit0 

2 ,  £>udtenis  id  iu ftt. 

$.  J>uidfi fententudicdturnufi+ 

4.  Rcvifotmfetretur. 

5.  Exceftiencs\udicdtttbBent. 

6.  <^tn  trdnfgififer  inHrumentis  gutrtmigttndtitftfit* 
f.i^nfoftond*fcduf*trdnfgic[uedt. 

I.  Jj>uid \urisjtttcdusa  \ure\urdndoydut  eonfefitne  fnita,dut 

frefitutit  ddhuc  foUuldriqueMtjr  9* 
S6 .  K^in  de  re  \udit.  trdnfgi  autat  cum  ti  qui  igntrtt  \udi+ 
tdtumeffe. 


DE  rc  jodicata  t  uti  certiiTimi.tranfigi nequit.  Si tamen  4 tc! ap- 
pcllatioiittercciTcrit,vcIetiamnum  appellattpollit,  rranfa&io  * 
yzlct.ut  A#c.Idcm  t  igitur,  fi  fcnteutianullitatis  aiguatur,  vel  ncc-  3. 
dana  ccrtum  li  t  judicatum  cflc, l.poff rtm*  1 1  mf.ttd. Pianc  t  cciam 
fcvifionc  irnpetrati ,  quia  ea  quau  fpcciem  appcllationis  confti- 
jnir  B  iranfigitur  ic&c  r  kcmquc  fluando  adhuc  4  fopcrfunt  i% 


tit  P.  Busii  iceoMMZMr. 

exccpt  iones  aliquot  poft  rem  judicat  aro  opponc  nda».  mt  mLx.  CM 
gt  Imr.&faeJ^nJBart.ind.l.pofrem.inf.hJ.S^  an  fupcr  t  inftturoen* 
C$nf*<t*d*  tis  guarcntigionatis  qux  cxConfuctudinc  Galliar  &  Gcrraaniz  fc- 
Germ,  (f  r^paratam  exfccotioncm  rnbcnt,tranfigiqucar,videamus.Et  qui. 

dcm  Bartolus  hoc  negat.quia  ca quoquc,  inftar  judicati,fint  ccr  ra# 
mrg.hmims  tex.Bart.dJ0,  Quod  admmcndum  eft,  hifi  quid  in  iis  illi- 
quidum  fit.au tnifi  fupcrformx  vcl  fidcidcfe&u  quseftto  Cit,mt in  /. 
mlt.C.plms  val.amod  ag.& /. 14.  C.de  Fide  inSh.  A  lia  qu*ftlo  cft,  An 
poft  +  conclufionemcanfx  tranfa&ioadroittarur ,  quod  magiseft,, 
quia ctiam-tum dubius cft  litis  cventus.^./. poftrem.  mf%  Ncc  ad  <• 
rcmfacitquod  Innocentius  ait.poftcaufa:  conclu£oncm  rcractTc 
Iiquidam.  Innoc  in  cfgnificavermnt  dcTefld.Bart.fvc.qstm  &ma» 
lefct}VHnturCaSh.Bal.j4lex.<\iiiz  idnon  fimplicirc:;  vcrurocft,curn  -. 
nihjlominusdubiumfitquiscaufxcxirusiitfufuius.  Et  veroqui* 
fcmentu  noftrafiniendislitibusbcnigntorcft,  Sc  rnoribus  quori^  - 
dte  larvatur,  rccediabea  nont  pottet.  Scd  r.eq.ue  tuafigi poteft  f 
*•  poftrcm  jurcjirrandodecifam:  quiacV  hoc  rr  a  orcm  aurhontatem  ^ 
habet  quaro  res  judicat  a,  /.  i,de  lurejmr.  Paci fci  umcn  de  rcbus  his, 
donationis cauialiccbit SPaml-  i.Sent.Cu^ac.hic.  Denicjuc  quodde 
lite jurcjurandofinitadicimus,  idcm&  ad  confciTionem  pcrtinet 
)udlcialem,  quoniam  &  cxcczuc<\J.p)Jtrem.DcSent,&rejnd.Ca-. 
fefli  cnim  projudicatis  habcntur.  l.i.de  Confejf.  nifiuoccuurcon- 
fe(ftopercrrorcmfaCta,quia  nonfatctur  qui  crat.  l.i.eodem  ijtotit* 
Qujdcrgotiinintegrumreftuutio  poftulari  quear ,  an  tranfa£ho 
idmirtatur  quarfitum  eft,  Coftalius  uon  putat.  Coft.  pofl  csflex.  & 
7*f.mt.cleg4nter.  de  Cendict.  indeb.  Moventur  1. 4 .  f  ♦  1 .  inf  de  Fid. 
lib.ubircbtumeft,incertum  rcftitutionis  in  intcgrura,  rcmdubii 
facercnonccn/cri.  Alijconrra,  Fnljof.tndJ.  ri. inf.eod.  Aneel.m.. 
dJ.eleganter.per exprejfmm  tex.tn  l \  1. C. eed.  Ccteru m  rcs  facifis  e x- 
pcdirueft,  auteniro  «oueftjamlisin  integrum  rcftitutionis,  9c 
tranfactio  valct,  d  l.$i.  idqueex  fcntcntia  Fulgoli:  aut  noudum  ca 
rnota  cft.cV  hmplicius  res  procerta  haberur.  d.l.a.%.i.defidr  lAh 
Quod  vctd  relarnm eft  tranfacrioncm  fipcr  re  judicata  fubfiftcrc, 
fictiamnumqoo  mododecventu  dubitctur.  hic.  &l.i  i.w/.  tod. 
cju«ftK>ncmmo?k,4Anisqui  viAuscftcumvidtorerci  judicata? 
79  ignaro,tranfa&ioncm  inirc  qucatjponamus  prxfcntcm  in  pronun* 
ciationc  maturato  itmere  nuncium  aprocuratorc  viftoris  pneve- 
niflc,  cVita  tranfc&inricm  obtinuiflc:  cV  quidcm  Minfingcr  de  fa- 
OoinCamcra  dcftnitum  pcrhibct ,  rranikclioncm  nonconftarc 
Cent.a.Ohf.ay „  quod  magiscft.  Quamviscnimalteripartijudica- 
tm.rn.cllc.  aocumnon  fit>veiumtarocncft#&in  judicioconftat.Iitcrr* 

cflctl* 

1 

1 

1  . 


Digitized  by.Google 


*H  JANDICT.  LIB,  llt  \Vf 

<ffer1nitam,eoquecrior  tranfigentis  hlc  non  cbcft.  ar^J.iflicitas.%. 
weritat.dc  Ofj.fraf  Nifi  ramen  ics  dot  aticte  tc  n  it  r  a  i  u  r .  /  7.  j* .fifd* 

-  tifcar.fnf.tiut.di.^i.C.etd.  Licct  alias  rcgulatc  f.f.ut  quadc  rc 
dabi*  pactfci  non  licetnectranfigctefit  peirriflum,  d.ltb.t. 
Sent.tit.i.  Scdad  arbitria  quod  attincr,  obfervandtm  gcncratitu 
cstoticscoropromitti  poiTc,<juriie«  potcft  trai  figt,&  contra  quo- 

Oei rranligt  nequir,  toties  nec  compromitti , idquc  Iurc  Canonico/«<Ci% 
t  ptooarum  cft.r.r^yrM^c^curocoroptomiilaomnialibctapar- 
titfm  Toluntatc  fiaot. 

*  « 

Adi.Cumhi.t. 

I  Tranffi  de  alimentu  sn ftne  caufe  cegnitiine  cfueM% 
t.Diverfum  inulimentu  ptteritis  eff. 
I  .Tranfaciiode  uiimentis  unudveMar.ty  babit.fertineit. 
a^t^in  valeat  trunfatlii  de  alimentufmttruj/acceddt  j«- 

TRanfactio  tdc  alimcntii  rcIictii,po(l  orationc m  Civi  Marci  fic-  - 
fi  ncquir,  rifi  authoie  piarrore.rc xJjic  Ac  nc  prartoria  quidcna 
ftecrctum  traniacrioncm  confirmar  ,  nifi  acccdat  cdgnitio  cau- 
fr.f.f pratcr.wf  ctd.l.  Quidvcrdad  cognitionero  cauiar  hancrc- 
qairarur, tota haccxplicatur  lcgc.  Plarcaiimcrta rclicta,hccloco 
■ccipc  rclicta  ultima  volut  tatc  ;  cuitamcn  &  donattoncm  moitis 
causa  annorocramus.&fc.ift  $  j  nca  itcmconflitutacomracru.  isV- 

-  dtm.  •  Cererrjm  dc  alnr.entis  pia  tctitis  1 rrarfigi  ctiaro  finc  prctorc  . 
potcft./.  t.C.tcd.  qucmacmcdrjm  c\  finc  prarore  tranfigi  Jta  pe- 
tcft,  ut  codirioalirrcntctrm  fmn\ehoi.$.eam.$tjfJjaetadJX^uod 

4  dc  alirocntis dictum  eft,  idcm  oV  ad teftiariuro, cV  habitariencm,  * 
iteroquc  alimcnta  dc  pic  dio  pc  fi  art  ca  pc  ttirc  t.htc  m \.\ .itcncjue 
ad  eafciarioro.  J -de  eaictario.  n.infJactad.l.Kcn  t  amcn  qu  t  dc  ali- 
rncmis  tranfigit,  fimul  ctiam  dc  vtftiario,  ccJciarie,  aut  habitario- 
fie  tranfigit.  %.qui tranfgit . i  l.hac ead.L llltiat  quftfitum  cft4an  vc-  a$ 
lctl  tranfactiodc  alimcntis  futuris  fi  jorarrcr.tr m  acccdat,  quod 
Cjnidem  benS  rationc  Dartolus  ncgat. Hart.  bieiejrHal.ttil.factttm» 
aj.feti.C.de  ccf.mtvetur  nimirom  defiriticrc  lcgis.  l.ucndnkinm. 
t..de  LL.  Benignius  tarocndicirous ,  ad  pcriculum  anirrar  fcfroi- 
dcndum,  j uramentuio  fspei  his tc bus i  cn intcir c  ncr.curo,  vcl fi 
cmcrponatur,  feivandum.^rr c  *w*m\ vMVact.tn  i.ffrc.citmcm; 
mn^dtJurejur.Cttfatr.ihdtm.far.i  .fA.nt.m.^mmtl.  tt*m.)s. 
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jjnvtrdlimtnttrumadfclts  fettinet  fduftrts.  &  rmm.  >; 
j.  Exfltcatit  /.  |*  C.  dt  Fidti 


f.  5  it»  annos. j  Homo  lioncftioris  t  loci  dealimentis  fibi 
telictis  tranfigit  rectc.  Quod  non  ita  cft  in  iis  qus  pauperibus  reli- 
cta  funt .  ttx.  htt.  Vndc  rccti  Coftaliu*  annotat^favorcm  alimento* 
r«m,urhic,  ita&  inreliquisfer^casibus  ccflarc,  firclictafint  lo- 
cuplcri.  Ea  iem  rationc  t  bartolus  autumat,  &  lcgcm  i  .C.dc  fidci- 
comm.folura  in  pauperibus  locum  h  ibere.  Coft.poft Vart.  kic-  Scd> 
cgocxiftimocam  &  ln  divttibus  procedere.  arg.Lcumdt  inremvtr* 
fo.  infde  Vfnr.  maxtmc  qotadj.i.  ptobaaoacm  ultimzvoluntatif 

ftrzfupponit.  Auas4tamenPanormitanoconlcnferim,  caufaro  a- 
imentoruraqua:  Iocupletibus  r?ltnqunnrur,noncett(cri  piam,]7*- 
uorm.in  *R$b.  dt T efl am #V ndc  &  cx  itsFalcidiamdcttahipolie  *r- 
f»m+  buj$ts  /or.conrraquim  vrilgoinlcgaiis  alimcntorutu  reccntt 
tllvtmb.fimiUttr.C.  adL.Falc. 

Adl-qui  cum  tutoribus.o.  * 

/.  Tranfafih  n$n  fertinet  adaiia  ejuam  de  ejuibm  effdcJitm. 
Cenciltam  l.qut  Rmn.i  fu.Dt  Vtrbobl* 

QVi  trranfigircum  alio  fuper  re  aiiqua  vcl  jurc  qtiod  jam  ha- 
b?r, noncenferur pictus de eo quod poftea fupcrvcnic.  Proio,- 
dc  acturo  in  idexceprio pacti  non  nocct.  tex hic.  L$.fup.ttd.l.fi ftr- 
vW.\-j.%.pactt.vtrf.antttm*\a.fupAt  Tact.Wcc  mutat  1  l.QuiRo- 
vaz.  121.$.  fin.de  Vctb.obl  quiaibi  fubiiitclu^endura  idaccMim 
ciTe,nc  contra  diviGoncm  factam  ex  fidcicommillopairis  poftca  vc- 
nirctur.  Ettametlieamfoiutionem  Barcolus  divinatoriam.cenfer,. 
vcratameneft.Sr  melior rcliquis  ab ipfo ailatis.  Nequcverd  re- 
fertquod  infpccieejus  lcgts,  rcstota  non  narratacft  veibotenus, 
quia refponfum  id  ScxvoU cft, morccjufdcm  authoris,  concifurs 
brevitare  affcctata.  * 
|.pcnult,  U  J.final.]  Relati  funt fupra  inlj.eod.nwm.-j. 

Adldcrcfiliorum.  10. 
m,  fsttr  dn  &  quattuvt  tranfigtrt  de  rt flitrum  qnt4$\  & 

numi&i. 
4k\jin  &  quAtenmftlttAffenfus  rtquiratur. 
5 .  Confultum  fatri  trtnjigtnti  quidfit . 

f.£*id 
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^.Jfuid p  f*ter  \*m  tnnfegerit. 

7.  De  dHt filU  m  pster  trj*fi£tre  quui. 

A  PAtrr  *mt  jTiU  4»  &  a**»d9 feerfim  de  d$te  ftcifci  quett. 

PAterdet  refiliorum  quos  in  potcftate  non  habet  tranfigercne-  * 
eyxw.ux.hit.  At.fdc  re  ejus  qui  potcftati  fubeft,  nihil  aiccoit-  a^ 
fultus;quidita?  quiaisnihil  (uumhabet,  prxrcrquam  caflrenfe, 
irf  quod  tame nec  patri  liberuro  jus  eft.  Igirur  nec  recrc  pater  tran- 
fegeritde  co  jure  vctcri.  tsfccurf.&CujMc.  hic.  qaanquam  rranfi- 
gendo  pater  ci  prodcffe  podic.  mg ,/,r*  cAilenfi.j.fervos.  *Dt c4flr.pt" 
tul.Scdin  *  jurc  novo  patcrde  Adventitiis  tranligcre  qucat?  affcr-  K 
inac  Accurfiui,  quia  patrr  lcgitimus  bonorum  nlij  adminifrrator 
fif , i.i.C  de bon.mtter. *A\o  in fmmmu ^.cod.faf communcm dicit  itu 
l.prdfcs.n.$,fr  tod.  Cujacius  '>  tamenadlenfum  filij  requiric,  quo«i  * 
eoncinncadmittitur,fifiIiuscjus  artaris  fit,  utquidcemmoJum  fi- 
brautincommodura  fit,  intelligat,  mg.l.ult.^.nbiaHttm.^.Qdebon. 
**d lib.  Planc  fi  filius  roinor  tit  quam  ut  prudcntia  cjus  ad  affcnfura  ~* 
vcldiflcnfum  fufriciat.bcnigniusdicimusjpatrcmquidcmincom- 
modum  filij  tranfigcre pofic,non  tamcn  m detrimentum.idquc  ex- 
emplo  tucorum  aut  curatorum./.Wtfw.i  f.fupJDepact.  Scd  4  con-  fi 
fuitum  fuerithoc  cafu  in  imniobilibus  tV  rcbus  maiorit  momcuti 
cetcris,  decretum  adhibcri  prxtons,  quopatri pariter  &  parti  pio- 
vifum  fit  in  omnem  cwcnmmj.fi  puptllorum.7.i.  Jipater.  2.  *Dtrtb* 
99t.  aui fub  tut.  Quod  fi  » jam  tranfcgerir  patcr  finc  filij  majorcnnif  ^ 
conlentu,  tranfactio  haud  infringcnda  elt  fi  filio  utihs  fil,  ahas  e- 
aim  contra  dicimm,  arg.d.l.tx  caftrtnfi.$.ftrvts.  rDjcaFfr  pecui.  nc  » 
fructuatius  dctrirncnto  afticiat  propriecatem.  l.ult.f  .fm  auremds.j. 
vtrf.boc  procut  dubio  •bfervlndo.Q.de  bon.au*  ltbtCujac .bic .Saitc.  m 
dJ.prdfesli  i.Q.eod.GaiLi .Obf.7 x.num.  14.  Dcnique  *  ncc  paterde  ft 
doic  filiar,  etiaro  profectttia,  alitcr  cranfigcre  potcfr.quam  adhibito 
e;usconfcrnfu,  ncc  filii  e*  convcHb  traniigtt  finc  confenfu  patris. 
Lt.t.i.&l.j.inf  fl.mMtrtm.Phnc  +  fi  filu,jam  fui  juris  facn  tranf-  t» 
egcrit,noccbi  eiqjidemconventiohrc, nonramcn  patti,  Si  veri 

futcr  rran^gu  folus ,  ci  lero  quoquc  (bli  cxccptio  obftabic,  non  fi- 
ix,d  l.x.f.i.fol.mttr.ubi  v.de  iaa  no%  Imc.  Quidcrgo  fi  filia  furk>- 
ialit,experin  paticm  q  'ift  <*x  fili  c  volunr.itc  magis  dicimus  qu64 
alKcr  ei  1  viccr  confuli  qucat.  d.l.  i.$.fi)t.  ubi  Dtdr.  &  Cjotvfr,  ci* 
go  5c  cranfigerx  eutn  velut  curatotcm  poltc,  vcra-n  clc, 

1.  Pofticm  judicat^m;  n. 
Pcxtinctad^ofiuw/.7.//y  h.tjtbivtit  lupri»     ^  ^ 


n*  P.  Busn  IC.  COMUIKt» 

1,12. 

Pcriinet  ad  pcfita  in  l.j.$.eum  nmnftctie.ccd.Cuptl, 

Adl  nulli  proairatorum.ij. 
i4  Trecurdter  Ctferis  quemede  trdnfigerequtdt* 
Jhjjpid  \mis  de  tfdufeclione  tuterii  ejr  curdteree,  msiiffti 

univerftatis. 
yTrecureter  frivdtiqudode  trdttfgere  pefit. 
4.  Trecurdterts  cenfefie  qudtenm  noceat  pimifdlu 
sXmfhyteutd  dn  trdnfigere  quedt. 
4.  Ve  vd[d&equid  ')uris* 

TpRocnrator tprincipis  ecdcm  inconfuItotranfigerenequif.iwfciWi 
J-  Cujaciusponitexcmpluminviccfima  haTcriitatis,quodcd  rc- 
fcrri  vidcatur  hujus  Icgis  intcriptio.  Sed  pcrpcruum  cft,  utnoa 
tianfigat  prccurator  Carfaris  ita,utrem  tranfactionc cedat. /, 
i,/*p.W*  GJf.Traewr  .O/quoniam  icgulare cft  ut  ahenarenonpof. 

.%  C\t.l.nec  precnrMUres.3c.de  fHreff  Dcnicjuc  quid  tjuris  fitde  tranfc 
actionc  tutoris,  curatoris,  magiilri  univcrfiratis,  magiftratusmtt- 
nicipalis,  mariti  fu pcr  re  uxoris,  vidcnc!um  cx  iis  cft  quar  fuprado 

*>  Pactis,  ddl.item mdgtflri.i4.& /« tu$*r$c*\  j.  poiuimus.  Procuiator * 
vero  privati  nen alifcrtranfigir,quam C\  mandatum  habcat  fpccia- 
le,  vclprocuraror  totorum  bonorum,  aur  procurator  in  rcmfoant 
iir.  l.frtCH  rdfr  cui.jj  Lfrccurdttr.j  t.de  Precnr.drg .1. 1 7-S.fin.  de  fu» 
rejur.Lqna  r4t.ene.§.\.nthtl.4..dt%^cq.rer.dom.CctcTumw\&  tranf- 
actioncs  quxaprocuraronbu*  fiunt,*  alicnationes,  fcrcpaticcn- 
fenrur  jure,  comraodum  roiJii  vidctur.nc  difputationem.  «*» itefi* 
to  rcfumcrc  necellarium  fit,  univerlam  eam  matcriara  paulo  accu- 
ratius  diicutere  hocloc*.  PriRcjpio  igitur  deprocuratore  totorum 
bonorum  quod  dicimus,ttanfigerc  cumpofTc,  id  argumentocjus 
e  vincitur  quod  is  aliud  pro  aliopermutare  poffir.  d.l.procurattr  etee\ 
jt.  Nam  fi  rem  quae  finedubiomea  eft,  permutarc  piocuratorpo- 
teft,  de  rc  Jittgiof»  tranfigit  faciliis. drgJ.JiniHldrM.de  %eb.cud.cum 
Tww.Contraramcn  refponfumcft  alibi, tranfigerccumde  rcman- 
4ata  non  poflc.  l.maneUtd.  6* o.  de  Troenr*  Oodorcs  diAcuItatcm 
Junc  ica  tollunr,  utl.  /#,accipiaturdc  mandato  ejus  cui  liberapo 
tcftas  eft concetfa,  caquc  voce  emprufin  quadam  comineri  pu ranc. 
tl.&*lij  ind.l.  6o.  Lcgcm  vcr^Tcxagcfimam  rccipiunt  dc  eocui 
lihcn  potcftas  data  non  cft,  fi^uide  hujus  vocisailla>»/.^#.  men» 
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liorir.  Sinc  eaigitur  tranfigcndi  faeulrttem  prccurarori  noncon- 
ccdunr. m£j.]*m» Tuberonu.%.  i  *wrf*  *lt*.  tnf.de TecuL  D*D.mc. 
& m  Lprocttr*ter  cai.Donellustamen  &  Duarcnuseiqucquc  tran- 
figendipotcftatcmtribuunt,  cui  fimplicius  totorum boncrum  ad- 
winiftratioeft  conccfTa.  DeneU.^.  Con.m.c. \$.  Dn*r.inl.  i.jj.pw 
froe*r*terem-io  dctyfcej.  pejf  prepter  d.L  9.  $. uihil  *utem.  deisicef.  * 
rer.dem.  d.l.j.i.fin.  delmc)ur.  Vtraque  vcrd  fentcntiavcracfr,  fed 
diverfo  tcfycAu:  namli  pencuJum  in  rnoia  litis  vclintcritusrei 
Biandate  fir.etiam  is cuihmplicius  totorumbonorum  adminiflrt- 
tiopcr»iffacft,tranGgitrcc"te.Atficaufagravis  aull*  fubfit.neu- 
tntranfaclioncmpuraniuspermittendam.xr^J.Tr^f/Mr.f^r^/tfr//^. 
4).de  Precttr.  fct  ver6  rc  pcnitus  cxaminata,  refertquidem  voren 
£r£rr«mandato  cflc  inlirtaro ;  fed  aliisinterim  vcrbis  cjufdcmf!- 
g nificarionis  iftud  ipfum  tffici  potcft,verbigraua,  Plcna,  Abfolu- 
Jutt,  Tota  cV  firoilibus.TWr.  in  c.petitit.eM.dc  Procttr.  C*nonttt*  irt 
d.c^uiMd*£endttm.cod.ttt.  St d illud  fcn6 qusefitum  fcio^An^  pro-  4. 
curatoris  confciTiodcdcbitoreccpto,noccttprincipa)i,finot)con- 
fter  pecinia  re  ipsa  eflt  numeratam,  quod  Partolus  negat,  co  qu64 
procurator  ncquit  donarc.  H*r.  in  l.i.f.fin-  de  *Rek  a  td.ccntWHnem 
olicit  I*fon  tlndcm.Movcicos  I.ijT«fi  mutuam.  Siquid  mfraud.pa- 
troni.  Vbi  repromiffio  qualifcunquc  in  friudem  patroni  fat>a  im- 
j>robatur-Scd  hocquemadmodum  huctransfctatur  parum  liquet. 
fmbcrtusigiturcontraiiurndocuit,  movetur  roqu6dfifcrprocu- 
tator  rcceptionis  confefOonc  6  ico  noccxJ.Hli.Cdctsfp.pulrLtib.  10. 
Quod&in  apocha  -utorii  fcrewa  refponfumeft./.Lwm*.4>./.»#.. 
teU.de  y^/w.f*/.Vtriufqueaufemejus,tamfifciinquaiii  quam  pu- 
pili:cauia,favorabilioi  e(t,atque  caufacuiufque  privati.*rg.<*;w*. 
jeri tdmiHMt.per LfmfHUrut. deReb.crcd.  Tutius  proindccft  Barte- 
Ii  fcntcntiam  cum  tcnipcramento  accipi.it* nimifum,!»  utcunqut 
collct.velprxfumptioprobabilisfubfii,  prociiraioiemdunatioms 
causadcbittmrcmififle:  naroqsia  id  jurefaccrc  aon  rorcft.W.A 
4)  de  Proceer.  vcruromaner  ,confcfilone rraudulcntadomino  pcj 
otocuratorcm  non  poffcprzjudicari  Sinvctoapocha  timpliciusde 
latiifa&ionc  fitcxpo»ira,  nec  aliundecxdonatione  conftcr,  rectms 
aHcimusinterdvminu  cV  Uebirorem  ii>rutioncmcenfer>damtcontrt 
ipfuru  vero  procurarorerodominomandatiadionero  fupercflc  jer 
d.l.4^$'tnteU%dejidm.titt.  Alia  t  qnxftiode  Emphyreuta  eft.  Dc 
cjuoiia  ftatuimus,  Transigcrc  cutade  fundo  vcdtigali  fine  txcr. 
ptionepofle.Namquiaconftat  doNationceumalicnarepofTe.  /.  i. 
CMf*%-  P*trtm.  quod  cft  gratuita  rx  causa  ccdcre,  roul:6  faciliut 
ftpcitBittioqiistcaniaAioucrn.  Nam&  peimutatioucm  ciconcc- 

K  1  dcnuUna 
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dendam  plcrifquc  vifum  eft.  Ripa  tn  /.  am  Tbmd.  $.du*fz*tre^nm*l 
t6.de  Verb  Obl  fea.Corraf  *d l.ctrm dttbttarem,  C  de  /ttrecn.phNtc 
mutar  quod  dicimus  rcm  cx  pcrmuratiouc  accip'cnti,  iimilcmeflc 
emprort  i.fn,U.  Sxanib  cduf  tn ptff.eatur.  InpiopoJHocoirnalut 
Venditionis  qna  pctmu tauonu  ratio  eil,  cum  vendens  aftcdu  quo- 
damergi  rcu-  alrcram  dudtus  potiut,  quamanimodominumfrau- 
dandiccnfcatui  pcimutare,  quod  in  vcnditione  non  itaeft./>rr  d.L 
gumdubttarem.C.de /me  empLbX  hoc  mrribus obunct,nifi  pctmu- 

1  tatio  aut  tranladio  dolo  hat  in  tiomini  fraudrm.  Is  vcrd  ita  evin- 
citur,  fi  liqueat,  emphyteutam  hoc  vcrbis  vel  fignls  mdubitatisfi- 
gmftcallc.ut  dominum  prarhtionubcncficioprivarct.quocafu  do- 
roioum  cxarquitate  putant  prarfciet  dum. B*l.  in  Lfi domm.%.  i  .tnf. 
Jje leg. t  .cemmnntm dtcit  Rtpa in /. x  prin.nttm.it.inf.fi cert.pet.  Ncc 
fliutai  auod  ftnc  prarvia  oblatione  domino  facta,  cmphyrcuta  rem 
vcctiffalemvcndercncquit,/.*.  C.de /ttreemph.  quodque  tranfa- 
ctio alienarionis  ipecics e(l,/.i.J  \.de Off.proc. OrjC  quia  erophy- 
tcutsc  non  indiffcrentcr  alicnatio  ir.rerdicta  cft.per  d.l.i.  C.defu». 
parrtm.  Parumquc  ad  rem  facit  quod  alias  venditionisverbo  om- 
nis  alienauodcltgnatur,  /.  (tstntUiteri  sceteris.if.i .fin. *De  fismlib» 
quia  id  toties  ita  cft.  quotics  cadem  ratio  forct ,  quod  in  propostta 

►  non  ita  cfi,  ut  jam  docui.  De  Vafallo  t  rcceptum  eft ,  tranfigert 
quidcm  cum  ad  rctinendum  feudum  poflc ,  non  tamenad  alicnan- 
dum,  quia  huicomnisin  umveifura  alienarioflneconfcnfu  domi- 
m  cft  intcrdicta,  ctiam  utgentc  cum  necciTjtaic .  c.  un.  mmtl.  el.feud» 
pet.aLBal./fern.r)0  Aluar.tn  cttn.de  contr.inter  vaf.fjjraltnm  de  benef, 
Ttrtq.de Retr.ttt.t.S.i.jl'  14.  nttm*)66.  ContraFridencus Schcne 
I  *to  noler  fcnsit  ,per  tex.in  d  c  ttn.de  conrev.tntcr  v*f&  sl.Ctd  no» 
eumtextumitaaccipimui,  fi  vafallus  fcudum  tranfacuonc  coi« 
fcrrct.  DD.commnnitertbtdem. 

Ad  L  Conrtovcrfia.14. 

Vidcposita*»pr//i*.  I.J.  (upiieod.  ubiagimuspIcnddcTisaft» 
ctionib.lupcr  uhimis  voluntatibaf  • 

Ad  I.pacto.ij.  &l.i«. 
Vide  posita  in  /.i.fu  pra  eod.& in  l.\o.$.ft  paBo  fup.  *De  fMU  ubi 
«gimus  farc  dc  ftipuiationc  pcenali  pacto  adjuncta. 

Ad  1.  Ult. 

Vide  posita fupra inl.  16.de Tact.  quibui i«ngi  qucunt  q«tt po» 
§2Baus  infta,  in  l.fi  scter.jf.  De  fretnu 

»  -  • 
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LIBER  111, 

AdAmplifT.Ord.  libcrasCivit^ 

CR  0  \/2V^ 

- 

DE  POSTVXANDO 

•  Adl.i. 
s.?$JluUrequii,<irnum.%.  ; 
$.  MuUte  frchibum  an  d$m$[ud  *herU$nfukretjumjfr 
uustenu4.+. 

* 

lOSTULAXl  4  «T  DlSlDBRlUM  S0UM  Tlt  A*i-  . 
Ct  SUI  1N  IURB  APUD  £UM  QUJ  lURlSDlCTIO- 
M  PRwCF.ST,  kXlONERl  ,  V|L  MTlHlllS  D£Si« 

r.ERio  ccntr adicire.  J  tex-  hic  !■  rerdumta- 
mc n  t  &  pcftularc  dicimur  apud  ]udicem  dclcga-  •» 
^•uni,{ .fYmet/f/.4 . » ny*. . Qu i vcrd e*  pro- 
frftoidniunuscra&ant.dicunturadvocari.*; r«/.£.  rrr.  Illud  .iquss- 
-  fitumcft  an  pottularc  prohibirus,  etiaro  prohibeaturconfulcre  do. 
tni  iua»,  cjuod  Darrolus  non  putar.  'BMrt.htc.fcrhnnctext.  %Alex.ib. 
innotSPrtfeftnc  f»liicttndtntm^dc%Af^clL4»lAcMlegdnt  Ang.hte. 
Et  lu>c  tqnidcm  rcgularitcr  ita  cft  quoties  drverfainpoftulando 
Jcconfulcndo  ratiocft,  c&ni  edictum  id  prohifoitorium  iir,  arccns 
plcrofqueces  qui  poftulare  verantur.a  judicio.caufi  public*  ho- 
ncftatis-  Sedidnon  admittimus  quories  urriufquentuncrisratie 
tfteadem,  vcrbigratia  turorconcra  pypi!)uro,advocatus  fifcicon- 
trafifcum  poftuUre  ncouit,  Lftn.  &*i/.inf.  c#W.fiquis  tameneos 
idwitratinitrucrcconfiiio  fuoadvcrlarium  pofle,  gravircierrave- 
tittv>deq*dnct  in  d.l.fcn.,Ei  snalcproindcidcm  Barrolusautumat, 
Do£oremquifeobligavitc©ntra  aliumnon  poftulare.conrracun- 
dcmderniconfulerc  polle. Birf.btc.  cum  eniminearepar  utriuf* 
^ue  ratio  fir ,  quid  abfurdius  accidar ,  quam  fi  in  fraudem  contra- 
€kus.  adcoque  jurisin  prsevaricarorcs  cenftituti,  id  admiuamus, 
Reftinsidcirco  contrarium  dicimus.  Quamobrem  cV  confuetudi- 
4«obuact,iit  idvccajis  aVcuiobJigainsflcconrracumpoftuIet, 


134,  '«  B-MSXI-  1«.  COMM^ffT- 

fi  confiliani  adveffns  eunicm  fccretd  der,  cenfcatur  inftar praMrtil- 
cuoiiuDitfwpr4x.Crtm.Ctn.CAp.s7.  pertet. 

j.  Lfi{A\or  17-  Annis  peJfuUrc  &  DeeJer  f*em6vcrif$te1l+ 

2.  Lfgiritndm  perfenAm flAndi in \udu te  An  hAbcAt. 

* .  x^Uvecutes  pAupettbm  &  aIHs  Ai%ecete$  nen  bAbentibu$ 

Fr4itrd4t.&  num  4. 
s.  Tcmi»A  An  &  qtutcnu*  pesluUre  qucAt. 
6.  RcBitmm fAmdkVrincife quis dhAtur. 
7-  CenciliAnturdiverfelcgcs. 
/.  De  Reffitutienc  Tap*  quid)uris.  • 
f.  EpifeepusAnfitm*  reffittur. 

je .  guid \uris  dc  Ordine  tmnuip-dMt  P>  intipe  dlium  dgnefi 

ccnte  fuperierem* 
M.friMAtores  A»infAmcs  effc  qutAnt. 

*      l.lnitium.]  Minor  *annis  fcptcndcciwpofrulate  nequir.rnajot 
potcft.*/ hic.  Sed  &roaiorem  caattate  Uoftoris  titulo  infigniri 
poflcpcrhibent.  Btrt.  nic,  quod  magiscft ,  idquc  cxcmploNcrvse 
filij  quidcciraofcptimo  sctatisanno  dc  jure  refponfitavit.toc.  bit. 
Pfobabilitcr  4etiam  indccolligas,  cundcm  Icgiiimam  per(onarm 
ftandiin  judtcio  habere.  Hocvcro  quatenus  ita  fir,  plcnius  infii 
cxplicamu»,  inl.minor.fi  .inf.de  Procur.  ubi  vide. 
9.     $+,\n  Prsttor.  ]  Qui  Uivocatos  non  habcnt.eifiiem  Prxtoril- 
loscxofficio  dat  te.xTbic.  Hquc  ita  rcceptum  quotics  occafiopo. 
ftulat,  ut  altcraparf  vclob  paupcrtarem  fuxm  ,  vcladverfarij  po- 
tcntum  advocatura  ncqucat  habere. Aroplius  etiamtmoribusGer- 
*"  mimx  Sc  Iiarum  regionum  obuuuit,  ut  Aovoeati  jvupenbus  in« 
fcrvuntgratis.  GaJ.fObf*.  '.nMm.iiJni~t,MC.Cw.HoIl'Art,i$jru 
tnmtm»  fin€'  yE<luiu5  twncn  &  rutius  forct,  ui  tanr*  fidclior  opcraperf»- 
M  Htltgw-  nismifcrabilibuspr*(tetur,fingularibusadvocansin  dcfenhoncm 
«4^         paupcrum.annuum  falanumcx  publico  cenflitui.  Q\  od  ipfum 
quoquc  hodic  non  paucis  iu  locis  cft  rcccptum.  Ceterum  ubi  id 
tcceptum  non  eft,  officio  judicis  quivis  cx  advccatorum  rumcro 
pagpcnbus  gratis  cogirur  infcrvirc  :  namfiquisid  dctrc&ct,  ne< 
juftaradenegationis  nabcai  caufam  ,  privationc  cfticij  rruidtaii 
*-  potcft.  MrgJ.pen.CeodJ.i4pcn.de  Off.pnfur H.GaiI  d.h.per  tot. 

f. 5ccuudo  locu.lFcmiaa  t  pro aho  poflularc  ptohibctur.  hic & 

t%  a.  df. 
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LtAtyjt/rMoiibct  ctiaroGcriramae  plcrrquecV Belgicar,  rc 
poiUIare  quidcrr.  p ro  fe  porcft,  adcocjueoec  fir.ecuratorc ad a-  Qe,m  ~. 
6uv  veltinraris  ,  legirimaro  pcrfonaro  ftandi  iji  judicio  haber.  2»/^^ 
ttnunit  L*nir,SdxJib%\.Art  4*  &ltb.  2.  srt*6y  Procuratnx  tsmen 
txtrajudicialium  tiTepcrtft,  adeoquc  rccipfavcrarur  pci  euraro- 
remaurprocurarorem  igen.fA.l.j.j.i.  dt Vtt  mdLx.tu 
14.  Vndc  qyarfitumeft,an  roulicr  nupra,qr.a:  m#ribus  ncftnsroa- 
iitumcuratorcmhabet,ipfamer  ad  judicium  cirariqucar,  anvcrd 
jniritus  necefland  citandus  fir,  nominecjus;  cV  ecodefaclointra 
paocos  dics  confultus,  rcfpondijipftro  mulicrcm  ciraii  non  ineptc\ 
ttfftndi  tnejH*mit*dcfAfltrco*tus  AjndicioT!orncnJi*4r£.  huiuttcx. 

f.Dc  qua  aurero«vcrf.De  Tcnterna.]  Nora  bic,  ejuod f  infamis  c% 
ptrin  intcgrum  refiifutionem  a  SurorooPiincipe,  Summovc Sc« 
oatu  iropctratam,reftiruitur  famar;  pcr  PrartoicmvcidrelHtiifurn 
nonaliterfamam  rccipcrc,  cjuam  fi  querocxcfhcic  jurifdioliorui 
fu«  infamii  affcclu m  magifiratus  rcft  ituciir ,  vel  ex  ea caufa  rcfti- 
tuerit  qux  ad  juriioiCtioncm  rcftituerdi  ipfius  pcrtincr.  tex.  hic. 
conv  l.t  C.deScnt.pAjf.  Ncc  routat  f  l.ult.C.de  gcncrali  abol,&  7« 
l.generali.?.C.  dc  Scnt.pafT  quiacat  piocedunt,  quandoPrinceps 
modd gcncratiro aboleveiitpcrnam,  nonirem fi quem fingulatim 
exiftimationi,  vel  cx  fingufari  gratia  una  cum  [  crnar  abolitione, 
faroar  rcfiituar.  Quod  autcm  4  Inc  de  Principe  dicitur,eirm  famr  * 
rcftituerc  ,  idcro  luic  Canonico  cV  rootibus  hujus  (cculi ,  ad  Pa- 
pam  rclatum  cft,c.c/mtt.  ex.deKf  f*d.  Addunt  alij collcgiurn 
cardinalmro,quia  idhodicfit  inftarScuatus, TStrt.hic.  Inmccnt.in 
d.c.cumte.  Scd  hcc  ron  alitcr  obtinct,  quim  fifcdc  vacante  ali- 
quod  fchifma  mctuatur,  qucdper  rcftitutioritmejufmodipiatpe» 
diatur.  *sfbb.in  d.ctm  te.  &  hccira  roonbus  fcrvatur.  Cdfic.dtctf^ 
Nctf.  1  i+.tthm.  9*f*c.  qu*,  ktltt  TSoir.  mtrac.dc  %Auth  %SW*gni 
Conj.HnmA%4.  Ett  rcc^eproindc  Baldus  peihibct,  clcricum  falfi  f» 
elarxinatum,  ab  Epifcopo  icftitui  non  pofie.  Tdl.  Ub.  i.ttnf.  $00. 
Plane  cjuoddc  Papa  dixirous,  rcftttuerc  eumfarr.arpofte,  idarpe- 
ikc*  Bartolus  rctulit ad  qucmuis  Populuro  Tel  Prii  cipcm qui fupe* 
rioretv»  11011  agrofcir.  Dt  t  Oiriinc  vcrd  municipali ,  itemque  itj 
•rincipibus  ahorumbencficiariis,  itaftaruirous:  ut,  c^uibuscafi- 
Luscx  Starutoautconfuetudireinfamiairrogatur,iifdcmhiquo- 
cjuc  faroar  reftitucrcqucJnr,  Ar^.hmmtcx.tArt.hitXtn.mummdu 
fMS9tnJnCm,0^lttJpnMt».it.THrftn.ofin.iZt 
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S .Remover.]  Infaraes  4  poftutarcncqneunr  ranquaroadvocAtfi 
tex.hic  Procutatorcs  tamen  e(Tc  queuat.  % .fin.fnf.  de  Excef.  Se4 
,     .  hocdeprocuratoribus  in  routusrxne' conltituiiscuiiisnon  itaeft* 
*lm!l*t<t  PrxfertimYcr6idcciT.u  inCamera  Impcrijubi  iidem  procuuio^ 
f*fitm*A»  resfuntquiadvocati.  Ord.(t*m.far.\.M  18  Gdil.i.Ohfa^HMM.r*  - 
l+fnfur*.  &  t.  Quod  &  ia  Parlarocmo  fuprcmo  Frifix  obtincu 

«. 

Adl.imperator.  S. 

X  .K^Ai  temfn*  teHuUre  prohibitut  *n  fnito  tempore  dens* 
pofiuUre  tjueat,  ejr  quatenm.  num.  2 . 

3.  Turis  ejr  Rejcriptorum  in  hac  re  dijferentid ; 

4.  Refiriptorum  vdrietas  in  bjc  rt :  &  quomodo  termijHU. 

AD  rcmpMS  I  officio  advocarionis  fub«iorus,temporepo?nx  fi- 
Anito,  dcnuo  poitularc  non  prohibcrur.  tex.hie.  Sed  &  Amoni- » 
nusfingularicdiGtoftatuir.utei  quacunque  caufaad  tcmpusrcta^ 
g uo,  vcl  ordine  moto,  tcmporc  finito,  quoque  infamia  pcrcar./.  j .  . 
inf.de  'Decu,  Iuris  ■  quidem  cft  ad  tcmpus  ordinc  motum  cx  caufa 
non  famola,  finito  c^dem,  denuo  in  ordmem  admitth  at  (i  ex  cati- 
fafaroofaquisrclegcturautordine  movcatur  ,  cV  rxrriam  juftano 
ex  lcgc,  vcl  miriorc  n  ctiam  judex  infligat ,  finito  rcmpore,  nihilo- 
imnus  inramiaro  mancrc.  tkl.i.tnprine.  & l. pen.De decur.  ufoallc- 
gtturrcfcnptnm  Severi  &  Antemmy^ned  cxjfat  tn  l  *d  temptu.  6.  C. 

9»  to<Ll.4,.$.*,.  de  J{emil.  Ceterum  t  rcroporceo  finuo,  poftulare  *i- 
hilominus  ( coturaquam  Accurfius  Ccnht)  poteftj  quia  in  edido 
prxfcntinondiftinguitur.quocrimiucfiicntiumvclcxjlium  ordi- 
nc  advocatorum  moto,  lit  urogatum.  Et  id  quidem  ita  cx  Confti- 
tutienibus  eft,  ciirataracn  alias  juns  fir,  infamcs  quacunque  el 
caufa  noilulare  non poruilTc.  l.t.  f.  11/.8.  h.t.  Quod  ii  major pcrna 
quara  lcgitima  fit  iafli&a,poft  prxrinitum  rempusinfamiapcrimi* 
lur,  quali  ncgorio  pcr  majorcm  pcenam  tranlacco.  l.§retine.  1  r.iau 
princ.  inf zsfd ifhtunicip. l.$.dc  Decur.d.i.4.  f.ad temptu.  dc rc a»*/# 
mod6  pocna  nonlnpccuniaria./.i|./.^arorf*r4V*gr.i«y*./if,i.Divcr- 

•V  fimode  4  ramcn  Iuc  dc  rc  Piincipcs  rcfcripfcre.  utividere  eflex  d.U 
}.&d.l.6X.*ed.c6  qucdnonnulliad  Condnutiones,  nonnulli  a<t 
jusipfumrcfprxcrunr:  fcddcmurn  bcnignior  fcnrcmu  obtinuir, 
ninnrum  cx  cdict  »  4nmnini  Caracallx,  finico  ccmpcic  damnatio- 
stisob  quoJcun  .]ucdc.l.cluui  inogarx,  firui  miamtam  ipfaaa. 
l+lfC*de m  ^ui  iu  exU.dati  vd  ord.  moti  jU  td.- 

Ad  L  pc- 
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Ad  l.penult.&ult.  '  \ 

1  .'JU&ifter  vel  prapofnut  corforis  aut  civitatis  foflularcj 

contra  eam  ncquit. 

2  .£>uatcntis  id  ttajh,  -  > 
f.Cicricut  pofuians  contra  ecclefam  ii  qua  beneftium  bs* 

bct,  ident  ferdit. 
+.C/tn  cicrtiW  conftium  dare  centra  ecilefam  fuam  fofiit. 
$.J$uid(i  tjuva  diverfs  ecilefits  divcifa  bcnefuU babeat9 

an  fra  una  i$mra  aitcram pssJttUre  cpueat^ 
aj  Oui  4  \urkft  vafailo  eontra  dominum  fofluianteu. 
7»£!jd  )*r#  donatmo  pofiuiantccontra  donatorem. 

QVi  r  aIicufcol!c£i  >aut  func*Honiprareft,contra  eandem  poftu-  x» 
Urcnon  putcft.  Q^a  rationc  Jecutio contra  rnunicipium,  ad- 
▼Ocatus  fif  i  contra  nlcum  ,  prarpofitusconrra  capitulum  patroci- 
riun  ptarbcrc  vctatur.  l.i.C.de  sidv.dtu.jud.  l.i.ejr  i.Cdei/ldv. 
fif  Scd  4  hoc  cum  moJerimlne  acccptum  eft,  ut  velfuam,  vcl  z> 
iu-num,  vcl  pupilloiumctiam,  quibus  tutores  vclcuratores  dati 
funt ,  cau fam, conrra  ct vitatcm  au t  col legiu m  agant  hbc te.  per  hos 
U er.  PUne  *  quod  dicimus  prarpofirum  contra  capitulum  po(tala-„  8» 
lcnonpofroiictiamad  abbates  &  reliquuscommunitatum  ecclc- 
fullicarum,  qumimocV  fimphcem Cicncum  quiab  ccclc/ia  bcnc- 
ficiumhabct,  refercndumclt.adco  quidcm  ur  ficonrra  faciar,  bc-  1 
ncficium  fuum  obhoc  pcrdat,  c.ul %ubigl.ex.  eod.iWad  fquarfitura  t 
cfl.an  nonadverfusccclefiam  fccrero  conlulcrcqucat,  quod  qui- 
dkm  cx  Bartoli  do^rina  diccnd  am  vidcbarur.cd  quod  divcrfa  fmt 
poftuhrc  in  jurc,ccconfiliumprabcrc./.i.J.^7?«/4rr.y^^.  evd.ubi 
videttuxnot  latiuftute.  Conrrarium  tanu-n  i.j  piopofito  Itatucndura 
efr,cur»Aiuia  uttiufqucejus  reirariohiccadcra  fir,  tumquit  fraus 
jUliCa^^oniJofiar,^laIucr^tatu*mu,!;  nitn  cV  ls  aivocatusefr  qui 
pcr  procurarorcm  poftular,  vci  pofluUnti  lus  fuppcditat,  vide  Sub- 
uljnftYatltb.i.c.is.  Quia  proi  ide  co-iiiliis  fuisdcricus  ccclcfi* 
noc:rc  p  itclt,  qurM  propofiro  prohtbi'  io  lis  caufa  efi.dicendum  f  # 
cftc  im  S:  a  o  lfulcndo  conrra  ccclcfh.n  arc.ri  foann. Bernard.  emreCami 
Duf.tn  Pr.Crimtn.tli  0*n-c-  <7  •perrot.  quo  i  moribus  obtiner.QuiJ  i*'tdfl*t*e* 
4ctg>,  fiqjis  Jwerfibcncficia  iu  plunbusecclefiis  habcat,  anu-^»"  eit* 
nitisno  niiictmpunc  advcrfus-ilrcram,  pofluluc  quear,  quxfitUm  rtC9im'  * 
•il  Sc  quidcm  id  no>\  vidctur ,  cu  n  ratij  ca  ind.finita  fu,  ne  ingra-    *  jj*f 
MudtclciKus  coatu  ccclcuain  cuju>f*uuui  libcraliucc.  perd.  eJ/f^^f^ 

S         uUi  1 

• 
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ult.  Glofla  taroenCanonica,  fidiverfi  gradus  bencficia  fint,  adeo 
utingnaecclefia  fit  ptarlatus  major,  poftulationem  uniusconrra 
altcraro  noncxiflimat  impcditam.|/  tn  d.c.  uit.arg.  L  i6.7)e  tnjm 
voc.& arg.\. q.f .$.ft  contra.  qu«*d  cum  co  modcraminc  admittcn. 
dum  eft,  ut  fi  alterius  ecclcfia»  antiftcs  vcl  patrorus  crdinarius  fir, 
contra  altcram  poftularc  qucar.  per  hos textus.efr arg.d.l.iC.not.gl.i. 
a.j.c.fi quipresbiteri.verb.contra. Innccen.tb.  Aliascnim vcrum ma- 
ncr  indiftin&c,  Clcrico  non  cflc  libcruro  poftulareadvcrlus  ccclc- 
6.  fiamaquabcncficiumhabet.^.  c.ult.  Dcniquc^  &  vafalluscon- 
r   uA*  tradoimuum  proaliisfoontc  poftulans,  feudorrivatur  c.i.f.  item 
**[**t    p delator.  ubigl.Bal.  Laud.num.j .qutfu.frima  cauf  Hoc  ita  nifi  id 
dominus  permirtar,  vel  jubeat  noagiftrarus*  An  +  veto  argumen- 
tocjus,  quoque  poftulanti  contra  donarorcro  Iiceat  avocare  rem 
donata,  tanquam  ofe  ingratitudiniscaufam,  quarrirur,&  hocqui- 
dera  Panorroitano  vifum  cft.  tAbb.adc.ult  ex.  eod.  Gail.iJDbf.M. 
num.y.  Scd  id  quoquc  tcmpcratum  ita  cft.nc  aliterproccdar,quam 
fi  donatori  ex  poftulanoneca  peiiculum  lmmineatgraviorisdam- 
ni. arg.Lult.  (. de Revocdon.& d.  c.i.§.item  ft  delator. Q**fu.  fri* 
i  tauf.  btuef.amitt. 


DE  HIS   QVI  NOTAN- 

TVR  INFAMIA. 

TlT,  II. 

Adl.i. 

* 

/.  Infamid/juid&duotup/ex,  ejrnum.t. 

3 .  Jnfdmia  )uris  quid ftt. 

4.  Inftmis  esJmilesignemittUcdufadb  extrcitumiffm. 
$.J£uatenm. 

6.  Cd/umnidter^prdVdricdterdne^fUdtenm  infamis. 

7.  Varidcalumniatorum  poend. 

/.  Calumnu  caufa  venttis  nemine  in  feffejtienem  mittm\ 
&  fu  eam  tn  fotefldte  habens  patitur  mitti}  notatur* 

s.  Ste/liondtm  damnatm  an  ejr  quande  infamis fit. 

/o.  ^emine  furtit  dut  exfmilibm  delidis  ddmnatm,  e& 
infamit* 

il\Att  IdU 
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I  r.  \^fn  lata  culpd  hac  in  re  comfaretur  dtlo  m/th.ejr  n.  ri>. 
j j .  Damnati  civilibm  aclianibu»  an  &  quando  noteutur. 
14»  tffo  faclo  qui fint  infames*  &  num,  1  /.  ii%  1 7.  i  I .  ig.%  0 . 

21.22. 

REccnfemur  htc  Iegeplures  qui  infamia  norantur.  Nosverfi 
ut  t  cam  rcrn  tra&emus  paulo  cxactms,  prius  quid  fii  cV  quo-  1, 
tuplex  infamiaconfcribenjus.  Eftigiturinfnmia|uftaexiftimatio- 
nis  hefio, ^Paulo aliter tAccurf.&Tial. in l. 1 .  (^.eoA.  Cujac.tn Tarat. 
tbtdem.  tftquc  infamia  alia  jurisalia  fji&i.gl.&D^D.hic.  Quibus  *• 
Canoniftat  addunttinfamiam  Canonica,  ertam  nimirumexcom-  l**c'*.a% 
wiflione  graviori  cujufquc  pcccati  mottalis.  c.  tnfames.  6.  a.  x.ubt  bJcre¥* 
Yanorm.  Scd  ca  fi  qua  cft.non inconcinne\ ad  infamiam  facti poteft  '*'?*"'» 
referri.  Iuris4infamiaeft,quaro  jurisauthoritasob  turpcmcau-  5. 
tamirrogat.  Et  hxcfit  velfolodchtto,  vel  fcntcntiadclidtum  fub- 
fcqucnte.  Recententur  autcm  hac  lege  pluresqui  utrovis  niodo 
infamcsfiunt.  Principio  igitur  4  quali  pcr  femcntiam  iofamisfit  ^ 
milesignominix  causi  abcxercitu  mi(fus,etiam(iisdux  ftuLjJnU 
frinc.h.t.Ncmo  tamen  ptoptcr  miffionem  lnfamiscft.nifi  vcl  igno- 
miniofa  caufa  addatur,  vel  hoc  ipfumaddatur.ignomini*  causa 
miflionem  factam,  vcl  dcniquc  cui  ignominiofc  militariainfignia 
detrahantur.  d.l.i.S.i.b.t.  Lmtles  13.  f.mijfionum.Deremtt.  AJmd 
♦  proindccft,fiinfignia  alicuidctrahantur,  vcl  mittatur  quis  fim- 
piicius,  quia puta  vel  inepttis  ad  militiamfit,  vclalia  impellentc 
cau(a  mittatur.  d.%.miffwnum  & l.^A.nonomnis.De  remtl.  Practc-. 
rcat  infamiscft,qni  in  publico  judicio  quippiam  calumnia-  prae-  A 
varicationifvd  caula  fcciife  judicatnscrit.  uthtc  f.+jnf.eod. 
Sedin  judicioprivatocaiumnia* damnatusnoneftinfamis. i-f.C. 
dtcalumn.  verura  iscoercetur  extta  ordincm,/.;*  AdSC.Turfil.i. 
x.deTravaricat.  iicct  hodic  quoquecx  Couft.  Caroii  V,  infamis 
fir.  Qeorg.Rem.in Taraph.Car.Carol.c.  1 1  j .Olim  tamcn calumnia- 
tor  hoc  cafu  rco  dccimam  litis partcm  rcfundcrc  folebar.  Ccte- 
rurot  hoc  abfolctum.ff./.  verfhacautem.Jnfi.de  pcen.tem.  luig.  lu-  * 
ftinianus  tcduxit  ita,  ut  dccimam  litis  pro  cxpcnfis  refundercr 
calumnntor.  T^ov.i  1  z.er.i.  SedaCtiocx  eaNovcllaufu  hujui  fc-  Ctmfuetum 
cuii  nonfrequentatur  ut  Angelusannotat.  i/fnocl.ind.lfyv.  112.  *uuufe*m% 
ci .  QuanquaraalibircUtum  fcio,  id  nonnuilisinlocisGalluee- 
tiarn nu m  ro oris  efffe :  Gotof.  ex  Kehruff.ad  1. 1    1  .de  Pollic.  Si  tarnca  g, 
«ju*  roulier  calumniae  causa  vcntri*  nominc  in  pofiYflioncm  fir 
wiuTaBota«uriUt&  is  qui,caru  in  poteftatchabcns,caIurnni*cau- 
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fapariturmitti./. notatnr.  tc.i6,L  \j.\Z.inf.eod.  modd condcrana- 
rio  eo  nominc  lit  h€c*.Ln$n*lt*.i  y.eod.ttt.  An  $  vcro  Uclltcnarus 
d.imnatus  tnfamis  fit,  vidcarr  us,  tk  quidcm  id  rcgulantcr  ita  cfr,ni 
a&ioea  fir  mftitutaobcaufam  faroofam.  Lquidtrgo.  if.f.fin.  »»/• 
M«i  Nccobftacigicurci  I,a.inf.  De  crim.StcIl.quta  fubinrcliigcn- 
dum  cft,  ftcllionarus  crimcn  ibi  non  proccilifle  cx  caufa  tamofa, 
Ar1.Linlamtm.7MTHbl.iHd.v1de  Cujae  M.io  Olf.it  Tttb.+.Scnt, 
i4SDH.tr  1 .  Disp.c.+i.  Prauerea  nomine  fuoccndcmnatus  t  furti, 
vi  bonorum  raptorurri.injuriariim,  ocdolo  mafo,  fit  infansis. /.  4. 
tx.  in  Jmt  hicj  non  pattrtt.6%.dc  Furt.  Scdaiwhac  in  rc  laraculpa  dolo 
nialo  iit  COmi  arar.di ,  mia*fitum  cft,  &  vidctur  quidcm  utiiiifque 
e|us  ratio  ferc  arqualis  efie,  arg.Lliberotum.i  1 .  ^.ionoramtia.  tnf.h.t. 
Lmagna. ii6.dc  Vtxb  Stgn.  i.pen.dc  jnc. rmn. naMfr.l.  t.f  i.  t>f.  St  it 
quitefl.lib.effe  ^uft.fit.l.quod  Nerva.^x.Depof  &  ifi  propofira  tgiruc 
cuincltione  BalduinuseV:  Hotomannus  ita  fcn'erunr.  tn$.ft jpc&H$t 
Inft.de  SH.(p.tut'Corr?flib>4.  %JMtfctU.  q.  2.  Comrrur.ifcr  tamca 
contrarium  rcccptun  cft,  nimirumob  latam  cnlpam  damnatum 
icfamem  non  cflcex  caula  ca  qua  cb  d<  lum  inf  imis  ctfer.  i/ilcttu 
d.Lmagnadc  rtrb.ft^.  Wefenb-  Sctoetd.  JMtnf  m  d.  ^.fr.Jfttluu 
Movemur  eo  quod  dicimus,  Odia  rcfttingi  fivores  anplwu  1  opor- 
tcrc.  codta.de  Reg.lMr.mb  *JMtnf  m  d$.  fuffectus.  &  hoc  in  pra- 
Za.  xi  icrvamus.qnii  benigmuseil,  Dcniquc  t  m  ofibus  juic  cxr rcf- 
fis,  ut  in  fcmina  qu.t  nubit  inua  annum  luctus ,  contra'iuni  obti- 
ncf,coqnod  ibi  ob  culpam  ctiam  tatam  infamia  irrogarur,  d- 1  1  x. 
fi.ifnorantia.h.t.  quanqunmid  ho<;ic  mut.mimeft.iiubidiccrnus. 
0    Porro  Sc  damnati  adione  pro  lock^tuttlar,  rrandrti ,  decofitiob' 
dolum  malumfiuntinfamcs.  te.x,  htc.  quod  ramcn  de  ditcdti' non 
etiamcotrauis  judiciis  intclligciidum  cdj.furti.t .$  fin.mfeod.  nifi 
in  ipfiscontrariis  judiciis  dc  hdc  rnprafit  afium,  &  coi.dcmnafo 
fecura,  dJ.6.  .m*nd«ti  h*t.  lpfo  fa^Io, f  feu  jurc  fire  fententiar  ne- 
cciTitatc  infimis  cft,  quseftus  caufa  in  fccnam  prodiens.  tex.  btc.in 
verf.qniarUs.Li^  fin.  tnf.  Ejus  gencris  funt  hodie circulatores 
Excen-  juclj  gratiipUbhcaaclionum  ptodigia  oftentanirs  gl.  tn  d.§.  fin* 
futtudtnc  Hocramcn  adathletas  non  rerrinci,  L+.  tnf  eod.  iicuti  necad  hu- 
ctrtulato-       fcculigladiatores,  quanquameo*  (alttm  infamia  f.  Cli,  fi  quar- 
resinfa-  ftmpcxcare  f*cianr, r.otatiprobabilc tt^.  arg.L  t.infrtnc.  dclif1» 
pier.        f^pJ}  her.Li.C-Thcod-dcGladtat.  Vc  1  thyrrehciseriam  ,  idcft 
I5,  citanfti5,citaia-dis,  l)  riftis,  ubicir.ibus  judicandum  cft,  ecs  infa* 
rres  iionclle./.f  »»/.«^.  Miveio  minores notemur  qui cua-ftui 
pausaludicram  cx.crcHcrcqucnpctcft,icdhcciiciividctur.^r^ 
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[tn.C.eod.ubifl.  cV  hoc  rroribos  cbtiner,  prarfcrrim  in  quirftnariu 
cxcrciriis  fcholalticcrum.  Infamibus  4  vcro,  qui  tnles  ir>(o  f..c?o  16* 
fiunr,addcndi  funt  lcnoncs  eoruroque  adminiftfi,  fve  fenccini- 
nmprincipalitcrexerceanr,  fvc  acct flbric./.  1./.4.C  1  iJ.t.Nov* 
14.  Quod&ad  libeninum  rdatum  cft  qui  in  fctvirute  lei  ocini- 
umexercuir,  in  ur  nanuroilhisetiam  n  ancat  infarois- d.l.+  $.2.. 
hic.  nonitcm  ad  fcminam  cuiuscorporc  c;tia?flus  in  fcivi'utc  p.t- 
situscft.l.pcn.inf.eod.uktdixiUtiHS.  Vciumtarren  4  roanctacon-  j^; 
trario  fcnfu,  mcrcrnccm  quoquc  qua?l:bera  voluntare  quarfluru 
paravit,  infaroemeffc.Prhi»crooribusobrincr.  Pcrinrie  +  fc  rutpr  l8> 
vclcurator,  qui  in  mattimoniumducir.vel  fibifiliovccolltcar.qua; 
fubrurclaejusfuirvclcura,  faroar  dami  o  punitur.  /.7.  &  w.  ttt. 
Q.de  fntcrdic.  mat^tn.intertttt  &  pftp.tJutoy.fi-  1,66. de  RituT^up. 
Q<  od  ramen  lureCanonito  muratum  perhibenr.  vide ejntpoh)mtu~$c*u* . 
infrm  ix  d.l.tutor.  H'S  t  acceduit  iroptcbum  fa-nus  cxercci  res,  &  "^*** 
exigemcs  ufnr.is  ufuraruro./.imprc^w.  C.  eod.  ircroque  Tmajores  ^ 
qui  rccedunr  a  jurara  tranfaftione  quam  Iibcra  volunrare  inietur, 
l.fcjuisihajor.C.Ae  Trahftc.  quoramcn  ca(H  fenremi.im  exigunf, 
CD.iUfw.  quod  roagis  eft-  Addc  *  cxpilarcics  hsredirarum  dam-  ni 
natos,//»fr.ji.  C.ecd.  Pct.ro c^e  roulicrc  nnbcnre  intra  arnum  !u- 
rtus,  vHccuar  ponin  usinfratw/.  p.h.t.  Dc  4  Parris  (upci  rurto  **• 
vtldelirn?  >t  liouis  inquibuscttadmiHusdclus,  vidsttxruminfia, 
in!  4.<.6.&l.tn«ctiomh<s.-,etd.  Scd  c\  aliovqni  ipfo  facto  rofa-  % 
miinountii  ,  vidcapud  Wdenbccium.iwTVtrrffi/.***  ttt.nume* 


r 


Adi.4. 

/.  Kyfthltu,  Thymeliii,  Xjff/ci  anhfmes. 
*-  ditantnr. 

3.  Lencqui  in  fetritutefuit,  nranuntijjus  tntnetinfmli. 

4.  (M  meremcequare  Mver/um ftt. 

* 

4 

Thlcras  non  ctTcinfamcs  fupra  relatfieftjiderncjucde  dcfigna- 
L roribus, rh v mclicis 3c  xy fl icis  judicandu m  eft.pc  r hunc /*  **.Era- 
fetntfcvcid  hicdicuntutdcfignatores,quigymnicisagonibnspi*«* 
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ranr,  &  praeraiadiftribticbanr.  Thymoltcos  ver6  Dudarus  hocloco 
pcrhibct  fuille  cirarifthas,  lyriftas  ,  ttbicines.  Xyftici  vcro  3t  ipli 
arhlerx  funr.  Grxci mmirum appclUrionc,  iradicti ab ampla  por* 
ticus,  ubi  cxcrccbanrur.latitudinc. 

J.Pomponius.]  Lcno  ctiam  qui  in  fcnritute  fuir ,  acccpra  Ii- 
berrarc  manetinfamis.r**.  hic.  Quod  in  merctricc  manumifla  non 
itaeft.  /.  pen^inf.ted.  Raiio  autem  dirTereurU  cft,  quia  leno  gra* 
vius  peccare  ccnfctur  quam  mercriix ,  cimillcnon  raodo  folus 
perccr,  icd  aliiseiiam  pcccandiprxbeatc*ufam,iV*t>  ,t.c.gt  . 

«.4.]  Relatuscftfupra  sdl.i. 

Ad /,  fin .  1  cgis  Aru-  ]  &  Ad  1 , 5 . 

/.  Paclum  quAienm  ex  eaufsfamofsinjuriam  irroget. 
2.  Conctlium  judicibus  convenitns ,  quo  par/es  infamiam  e» 
vitent. 

j.Si  djlimath folvatur  quii \uri$<& num.  4. 5 .  tfj.p,,  10. 11 . 
i^fn  foft  caufe  conclufonem  afimatio  ad  evitandam  in* 
fam.fofvi  queat. 
1 2,  Solvere  tjr  confteri  diverfa. 

JJ.  isfn fcntentia  foft \uram- frafi/um  lata  fit  defni/iva. 
14.  Reusfrof/er  dstimAtionu  folu/ionemabfolu/m^  nthtlo. 
minm  /n  exfenfu  eondem/  andus . 

u  *p\Tciiur4hicnm  paclumquam  fuonominc  damnatum  furti,  vi 
^bonorum  raprorum,  injuriarum,  dc  dclo  malo,  hen  infamcm* 
Pa&um  vci6  accipc  pccunia  paclum,  fiquidcm  rcmjflicgraruita 
non  infaraat,/./*r/i  6. ff.pattudvejnf.h  t.  Scd  anrc  litcmcontefta- 
tamdc  iifdcm  etiam  data  pccunii  tranfigi  potcft.  Erejus  gencria 
actiones  rranfa&ione  fcu  padto  rolluntur  ipfo  )urc.  l.ft  ttbui7.fr 
i.fup.7)ejMcl.l.fojideci/iottem.C.defurt.?o(iincmyct6  contcfta- 
rarotraniigcrc  dc  us  rebus  non  alitcr  licet ,  quam  pravio  judicrt 
juflu.  1.6*  §.qut  \ujfu>  tnfra  eod.  ubt  nou  D*D.  I.  tnterdum  J6.JT.  t.Dt 
*•  Furt.  Proinde  Vmagiftratibusobfervandum  cft,  ur  juflu  iuo,  par- 
tem  ob  lcviorcm  forrafle dolum  famofo  judicio conventum, prat- 
toufketuio  fervent  adaranoexiftimationisJdcmdcniquceft,  G  qui«  nonfen- 
formidtttd*  tentii  damnatui,  fcdrcmfurtivamfimplicius  rcftituere  fit  juflus» 
rmfamU     l,^s.$.t  .de  Furt»  Scd  ncquc  cx  tranfa&ionc  redundat  infamia,  11 
Z,^^  ea  mo^°  fiatadicdimcndam^utaiunijvcxam^uodmoribusob- 
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bbtiner,&tranfaaionisinftromento  infcii  folct.vnff  Wefnum.s. 
b.t.  Quidcigol  fi  tes  ultrorcddatur.»cla?flimatio  iniuri*  folva-  ^ 
tm,&quidem quia  non  propiic  iraniaciumcft,  fequiturinfami- 
am  ccflare.  4r<r. d.  /„ jrf.ff.i.  Atobftatquod  rcus  confcflus  faltem 
caratione  dcnctum  videatur,  confcili  aurcm  projudicatisfint,  /, 
fofi  rem  de  Sent.&  Ttfjud.l.i  .7)e  Confejf.  fcd  hocquidem  ad  cffc- 
ctumcxfecutionis  pcrrinct,  quodci  fafijperindc  utdamnau  fiib- 
jaceanr,vcruminodiofis,  uticftcauia  infamiae,  contrarium dici- 
mus,&  folurio  adconfcrvandam  cxiftiroationem  pcrmifla  l.fireus* 
7 3  .inf  de^Procur.  folutione  cnim  facta,  reus abfolvcndus  eft.  §.fin. 
InttdePerp.&tem.acl.  bc  verd  li  abfolvendus,  reliquumcft,  eum 
inftar  condcrrnart  noncenfendum.  Scd  t  ponamusacrorem  dc-  4« 
trcctare pccunix  receptioncm,  cVhiceocafu  confultum  cftcam 
deponereapudacra.</./.yrr<*j.7j.</<Pr»cwr.  Et  4  hoc  quidem  111-  . 
feromnesconftat,  fi  lis  necdum  fitconieftata.j/.et.DD.i^iw.  At 
litc  conreftata  an  idcm  fieriqueat?  Battolusquidcro  procautcla 
traditut  foluiioantclitemcontcftatamfiat,!B4frf.i»/.ifl*J/ii.»if«>. 
j.ivfeod.  cum  quia  relaruro  fit,  eam  rem  polt  iitiscontcftatlonem 
pcttincrc  adofhciuni  judicis.  dA.71.infn.  tumquia  rcus  poft  li- 
tcpj  contcftatam  quodammodofatcri  v)dcietur,coquc  fitprocon- 
dcmnato.  Ifofi  rem.de Sent.tjr  %e \ud.  Quamobrcm  idcm  Bartolus 
alibi  tradit,  ctiam  ad  femtntiaro  ufquc  fclutioncm  ficri  poflc. 
Hart inl.fireus.j j.nttm.+.Uzm  fiactorcaro  &poftlitemcontcfta. 
tam  recipcrcdctrcctct,  ad  judiccmpertincr,  injungcreciutpccu- 
liiam  rccipiat,vcl deccrnerc  ut  eadem  apud  acta  deponatur  Sc  con- 
fignctur.  tex.in  d.l.73.  infine.  (jl.ibtdcm.in  verb.omne.  &  hoc  bcni- 
gnius cft, Sc  in  praxi  iequimu r.  pet l.benignius.  de LU  Ncque  enim 
•quifpiarocxfcmeniiainfamiscftquz  nccdnm  cfttcium  rei  judica- 
t*  fcrtitacft,aut  cujus  eflcctusappellatione  etiarontiro  cft  fufpcn- 
fus.  U ,i .  1  .infjb.u  Wefenb.num.s.h.t. (jatl.2.  Obf.  103.  t  f  hoc  Wc- 
fcnbecius  finc  diicriroine  infamiz  cujufcunque,  moribusnoftris 
fcrvaii  tc flatur  inpar.hoctit-num^.  verf.  Qjeia  ampltus.  Confu- 
lunrt  ramcnadomnepcriculum  infamix  vitaudum.tutiuseflc  ut  $t 
folutio  porna?  vel  aeftimat ionis  per  tcrtium  fiat.  *Angel.  in  l.non  fo- 
lttm.de Fttrt.  Schnetd.ad}. inf umma.Inn.de Injur.  Denique  t  quod  7* 
dc  folutionedicimus  atftimanonis,  id itaaccipimus  ,fiyccaitatu-  c%nf«etu1a 
to  dcfinita  fir,  ut  in  terris  Saxoniae,  &rc  juramcnto  judiciaf*  aut  yo-  Saxenn. 
luntario  facra.  Nec  t  ad  rc  m  igitur  facit,  an  in caufa  fit  conclu-  8, 
furo,  quia  fola  (cntcntiadcmum  infaroiam  irrogar,  d.l.6.$.i.jnf. 
€*d.jMnc.d,l.j }.deVrocur.  Hoctamenpoftremuro  vidcturdifputari 
{jolfc,  cx  cq  qiipd  alibi  icfcrtur,  pciiadc  cflc,condcronatum  ali- 
_L   ^oeropcc 
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^utm  petfenrcnnam.velexpro^eTu  apparcrc  condemutndum. /• 
qui  paenM.S.DivM.  d:  *JM  iv*m,jf  iicmjie  piriacilc  incaufacOn- 
cliifum.vcl  fementiamcll*  lAti&.cptft  vr4lif.de  Cauf.poff.rfr  prtptm 
&in  l.f\rem.*.fn%i:  Suxt  Scvl  hoc  utrumqi  itadcmum  cft,  quandoL 
fcntentia*  $c  concUtionis  p.i*  ratio  eft  ,  quod  in  propofito  dici  not 
po:cft;  cumadinfamiamdccliitandam  id  fcntcmiam afquc  paena 
veiaiftimuio  folviquc  i»,<i./.7i  /-.r.poft  fcnieriam  vcrd  lacam  »ort 
ircm,  nifi  cadcmapp.lhcionc  (it  Cufocnh. d.1.6 .f.i .  tnf.bie.  Deni- 
quc  t  quoddiximus,a:fti  m.uioiicm  injurix  juramento  quoque  iu- 
dicialiautvoluntariofadtam,  adevitanJam  infami.uh  iolvi  pcffe, 
rationem  hibct,  e6  quodcx  volantario  juramenro  foiutio.arltima- 
tiotiisvolcnciofTcratur.&iJcirco  rcctiut  pcr  hincqnaroex  quavix 
■jfiKHaciotiisfolationc,  infarmicvirctur.  Firmi  j'.  tarncn  hocTiri 
artli  mtione  praccdir,  orti  .x  jurtmcnroquod  Ucttiiu  juJcx.  ar£.l» 
1  .inf.§.ejuij'  jp4.  Nccmatat  quod  ahbi  rcfcrtur,  (ententiam  dcri- 
nirivaraqtta  juJcx  luramcnrumdefcrr,  tuillam  c(7c,  naii  jud  *x  unX 
addar,  qtuJ  prarftito /uramcnto  ficri  dcbcat. l.cum  iudex.C.de  Scnt. 
§m.  \ud.  ViiJcdicetidum  vidctur,  |uram.C{u!WuJi  nond;fcru,mU 
una,parscondcmnctur;  iJ  enim  ita quidem  clt  in  fcntontii  dcflui- 
tiva,  lata  in  caufis  quarum  ridcsob  dcfcctum  piobuionuni  non 
rnatiifcftaclV.lcdin  iisquibusquisxilimat  id  quod  fua  iutcrcft,con- 
trariumobtiuet,cum  vcl  cjustaxatio  judici  p.xfcrvctur/ut  accidic 
fiin  litera  juretur,/.*  f.pen.  cjruit  De .r.Ui.pir.  vcl  (i  fimpliciuse- 
ftimatio  altcrutri  parli  facienda  dcfvratur.  ut  acctdit  in  ipecitl.fi 
«juando.  p.Cyftnde  vi.  Quibas  calibu:,  (cmpcr  fcntenria  rcquintur% 
non  quiJcm  illa  folcnnior,  feJ  qua  folummododvclaicturer  ju. 
N  rarncuco  quid  opor.cat  piucs  fcqui.  te.wm  d.l.<)  ejr  tn  d.l.  utfmr.\rtm 
dum^rud pzcumtul.finM  Jttrciur  uht vjde  nofira.  Planc  quoJ  dc  r 
arftimitione  juramcnto  voluntario  facta  dictumcft,  pcrindecV  di. 
fputui  porcfc,  quia  idcm  c.ida:  m  cranfactionem  ,  coque  inftar  icl 
judicata:  quaefiioncm  dciaiceps  non  patiuur  /.  1.  de  Iurentr  Rcs  ra- 
men  hxc  quoqu."  1  ^rilis  cxpcditu  eft:  nam  quod  dicirauscondcm- 
nauimcxcaufisjnre  dcfinms  infamcm  ficrt:  condemnarum frricrcV 
accipi  nus,  arg.  /#  bonign:usm  de  L^tb.  cum  odia  ic  pornas  nufquam 
dcccat  cxrcndi.  c.cdi  i.dc  Reg.  Im.in  6.  Qui  umo£c  fcntcniia  pofc 
Juramcmi  prarftarionem  ctiam  qualifcunquc  rcquiricur.  videtex§ 
&  cjHA  nos  in  «0.  ad  JJ  iufuirandum  e+r  adpecuntjs.de  /«re/w.Quem- 
ad  nodum  ncc  illu  I  ad  rem  facit ,  quoa  dicimus  tranfactionc  infa- 
miam  non  cvicaii,^.  l.6.$.p4CtUiVe.inf.e$d.  ramctd  enim  juramcn- 
tunfhoccontincat  tianfaciionis  fpecicm,  non  tamcn  ipfumidcic- 
co  tiaiifatuowft,  Quinimo  urtiiliLudincin  tantumjuuwcmiejui 

caa|. 
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•uw^anfadionearguir,  cVconfrquenrcrrcipsanenitosabfadcni 
cft  fcparatum.  Pcrmde  4  qnod  moveii jorcfi,  folvemem  procon-  l*. 
fclfocenfeudum,  i.arum  infuopofitoconfidcrandum  venn ;  Ioage* 
iiquidcm 1  diverfa  funr  folvc.re  cV  confiten  ,  cum  fojuttocjufmoiii 

fericuliformidandifiatcaufa,(5»:idcircoeumabinfir»j«prarierv€r. 
d.t.Jtrtus.inf.  tit.  1 .  cum  iofcrim confcllus  fc  prxlenii damno farna: 
pro"»usexpoH,n,*a/r  ,*/.^^^  ij. 
«juafituro  cft,An  fcntcntiaque  folutionrm  *aimationis  lubfeqai- 
ttir,  dennitiva  fir,  &:  hac  quidem  in  re  Dortores  verbotenus  diflcn- 
Wfevidentur.cusninterimdiflenfiovcranuKa  fubfir.  Dcfiniuvam 
forenonnulli  perhibenr.  F<l>.  in  f.fin.fnn.dfTerp.&temp.exctp. 
FMlpfJn  d.LiHfxMAndHm  &  *d pecunias  f.tit prtttrJium  1.  dt  fmjel 
**r.«juiaconfrcrpoltuJarioni  atfom  faiisfaclum  efle.  Accurfius  8 
diverfo  fimphcius  pcrhibcc ,  Rcum  hoccafu abobfcrvationc  iudi- 
cijencabfolrcnasitfi.coquo^  fdunonc  ejasquoddcbcmr,  obli- 
gatio  iit  lMu*>tcx.& lUnAJ.fin.lnfl.  dcPcrp.&temp.tct.it.t.in 
4.ld*pmr*nd*M & nd  ^tcunuts.f.  CHmrts.num.x.^slr.ibtdtm.nHm.^ 
fAf.HHm.i.  Farcnturtamcntamvim  deftnitivr  habere,  idque  ar^ 
^muenroiexrusw^.j.y;».  «juogcncratira  relatumcft.omnia  judi- 
cuabloIutotiaclTe.  ComUt  ram«n,  «bfoluroria  ctumdici  fpccia- 
tim,  qaa:  rcuro  fimpiicius  ab  inftantia  abfoIvunt,j/.of  B*l.  in  /.  h*~ 
rum  m  v«rk.*k-fetvetHr.inf.Stfcrv,vind.C*f}r.ii>Mem.  num.  1.  tV  in 
r>ropofit»ctum  quodan»  rcfpadu  idiueft,  c©  «juod  caufa  princi- 
palis  jamfit  extin&afolutione.  3W.4./#.«*w.i.n«campIius  pro- 
mdedceafcnrcntia  potcft  fcrn.  Hanc^  quinrcusnihilominuW  XA. 
exp«nf«scondcmnandusfir,nondubitatur,  eftenim  «acxfouaasi 
evirandaminfarouro.pro  tanro  pcriculo  mul<3a.  Schneid.  in$.  ist^ 
fMmmH.nHm.\».Jnf.d«Jn]nr.Cj4d.dAib.t%0yf.x^%Hum.  7.  ptiagf- 
l4tsditocfnn§iew.mt.jinem  httbusjnum.x.de  D«l»  Urctntum. 

Adl.  Furti.o*. 
Relatuseft  ad  1.  prctccdcmcm.nu»./, 


UtinfmtSyitudni 

dtnonitcme^num»!./.^ 
j.Etcp/icMti  diverft  $Mu\us  Upt  remipvh 
#.  Cmrtri*  \*4kU  dtmntw,  4»  &  qu*nd$  infdm*. 

f  Siouit  ttitjm.  t.]  Dammtus  t  «lienonomine  non  fir  inro.  i« 
£is,lidef  rteautot  U#  doasioi  conafcmoatus  iafamunosi a«- 

T  ciw. 
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•itur.  tex.hic  Confiliura  proir.de  datur  ftmofa  a&ion*  CQnvemis, 
Cmod6eatalis  fitqu*  por  procuraiotcm  queat  exjrediiij  Ul  fubfti- 
tuant  procurarorcm,  quo  calu  occ  piccurator ,  nrc  dormnus  riat 
i^xxtns.  Hermonop.lib.x  jit  x  de  tsfaiur.Gl.&  rD'D.hic.  gravan  ta- 
mcn  pcrhoc  principalcs  fcrccreJur.twr  infarma  fiCli, /.  x.deObf. 
Cwfuet***  fl&Vttle  moribusobfctvatur  ,  ut  malc  fibi  conlii  judiciofamofo 
4ul,Bf*m.   couvcnti,  ad  litcs  quas  infamia  fcqui  folcr,  alios  ccnftituant.atque 
gBm*djtm  cacautcli  infamiamcvitcnt.  Dcnique  ncc^  hsrcsdcfundi  nonii- 
mutmdi.    nccondcmnatus,  infamiam  incurrit.«r  kic,  QuodTaccipequai*do 
ast  cdutet  jJS  an[£  cumdefunfto  fnit  conreftata ,  juxtuf.nen  untem.  Jnjt.de 
ePerp. & tcmp.att.xUiscnin»  x&ivnti  poenalcs  non  ttanicunt  in  har- 
>%   zcdcm.lji9n  Mutem./nf  e*d.  Mcmque  t  dc  curatorc,fidejuir©re,tu- 
4*  terc  quiob  altcrius  dolumcondcmnantur,  \uincHjex.dr  gl.bicjm 
*•  verb.procurster. 

/.Paaufvc.]  Rclatus  eft  ad  l.pAtcedcntcm  numk  i. 
f.  Qui  juflu.]  Relaruseftad  Lprxcedeniem.num.i. 
f.  Mandati.]  Rclatuaeftftipraadl,  uSc  j.  stum.i  j.cVinf.inhao 
eed.l.  J.fin. 

f.  llluet.  ]  Quod  hic  dicitur,  harrcdem  fuo  nomine  tutcle 
iamnari  non  polle,  cu  ti  moJcramine  accipicndum  eft.mfi  ipfe  hsc- 
rcs  ncgotia  tutelaria a  detundo  inccpta,eodem  ncmioc  continua- 
rtt.  l.+.pr mt.inf.de  Fidetujf  drnomm. 

jt.hnalis.RelatuscttfupratfW/.i.j.fi').  Contrano f  judicio  ri- 
relae»  mandati.dcpoliti  damnarus  noneftinfamis,  quia  is  rcgultri- 
ter  de  dolo  non convenirur.  tex.hu.  Contra  tamen  cft, f  dolus con« 
demnati  contrario  judicio  fucrir  probatus.  /.  maniUtt.  f*p,  mhm 

C44U. 

Adl.Inactionibus.  f. 

DE  actionibus  ex  contractu  natis,  licct  famofa  cx  iiscondcmna- 
tio  fit,  pacifci tamcn  dc  iis,  vcl  tranfigere  fine  pericilo  infarrue 
pcrmitTumclf  ^quianon  ram  rurpiscx  hiscaufis  pactioefttquamex 
dchaii.tex.hu.  Prcindc  h«c  lcx  excepuoncm  ftatuit  alcge^.f#fin# 
fupri  cod. 

Ad  l.gcncro.S.  I-9-io.i  ji  j. 

r .  7{ttbcns  intr4  ttmftu  lucltu,  4n  &  qu4nit ftt  infim&i 
j,  F4Cltign§r4mi4  4n(jr  austenm  hiccxtufct. 
$%  sUtii  buius  cdicli. 
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4.  Temfm  luttw  ejml. 

/,  ImLawifumMivtrfim  qustCMW  ucificniumjtt. 

MVlicrtinfrifcpHshicfufRubcm.qiiiTeeamdiidtJnrtmiic/l.  ^ 
l.dirtctt.i  j.C.etd.  nifi  aPrincipe  utnubcreeiliceat.fit  i»p«- 
tratu».*rAff  im  /-Ip.autipfafuinaltcriusporcftatcj  tumciiimn»- 
tatur  qui  eam  in  potcftare  habens.alreri  marrtmonio  locat,/./;»Vr#- 
rum.x  1  .$.txcmfttttr.b.t.  SeJad  infamiam  fubeundam  rtquirimui, 
fciviflc  mulicrcm  aut  fponfum  ,  drcclliilc  roaritum  pricrcrn  inrra 
tcmpus  luctus,ignotantia  cnim  facri  ducentem  vcl  nubcntcm  ex« 
cuiar,  licer  non  cxcufarer  igr.oranna  juris.  d.  l.xi.  f.notMtttr  ttism* 
hic.  Cccerum  t  facri  ignoranti*  ufquecd  cxcufat  nubentem  aut  du-  af 
ccntcm,  utctiam  bigamiqui  cz  nunclo  aut  complunbus  concur- 
rentibusindiciis  ceitcfibi  pcrfuafum  habuetunt  (chm  6c  una  vut- 
g6  ttaciiftimatumcdctjalrcrum  con  ugem  dccciliile,  abinfamia 
cxcufcntur,  adeoctiarn  ur  cxaltcro  matcimonio  nati ,  fiutcrqut 
parens  ineadcm  juitaquc  hxfcrit  lgnoratia  f»ai  hac,  lcgitimi  pro- 
nunciandi  finr.  Quod  meraoratarahquoties  in  Hollandia  fact ur»t 
cumex  uaufraginuxori  nunciatum  cllec  raaritumdecefliflc,  &  ca 
poft  Icgitimum  tcrapus  altcri  nupfifrcr,  maiitocnim  fupcrvenien. 
te,  ditfolutio  ejus  facta  cfl,  Sc  uxor  ptiori  matrimonio  tcftituta,  li. 
bcrique  ijuermcdij  rnatiimonij,a:quitatis  caufi  lcgiiimi  pronun- 
ciati.  Ratio  tautem  edictiinroatetiahanimlcgumeft,  utevite-  ti 
turconfufio  ianguinis.  Vr.dc  eft  quod  nc  quidcn\eo  dcfunct», 
cjucm  raore  maiotum  Iugcri  non  oporrct,  fupcrftite  inrta  finitu» 
tempus.nupriat  pernmtunrur.W.  /.  1 1.$ .1.  urecontra,  fi  vidua  intrt 
idcm  tempusenixa  fit.cdito  partu,  nubcrc  ipa  licet  xtx.ibidemin* 
verf.unde.  Tcmpus  autem  luctus  t  hodic  annale  cft,  olim  vcro  dc-  4* 
ccrn  rnetifiumerat  l.i.Q.cU  Stc.Nnp.  Scd  hoc  lureCanoniconni-  jf***^* 
Mttumckc.pen.&fit.tx.dtSecnttpt.  quod  hacin  parrccx  moribus  mmtpm\ 
fcquimur.adcd  utpctfona  iupcritci  libcra  fit,quim  primii.ncon- 
jugedefuncto,  Sedanmatationc  hac  Canonica  fimphcitcr  omnis  ' 
porna  mulierum  lecundo  nubcntium  fic  abrogata,  quxiitum  cft.  fc 
Egiita  ftaruo,  t  quamcunque  pcarriampratmatur^  nubentiam  (rr- 
Uum m  l.i.C.deSec.HHpt. &*hiti.)  co  jure  fublatam .  cltcuimra- 
tioCanonumpcrfpicua  hasc:  uxoribus  ldeo  tccundasnupMisper- 
mitti,  quia  ex  pronunciationc  Apoftoli,mortao  marito  Iib;rr  iinr# 
d.cpcv  &fin.  Non  tamcn  idcircacxiftimandum  cft ,  cliemratio- 
bc  (ublata  cilequa?  favore  libctorum.tufuquo  rmtrcsadfecunda 
*ota  tcaofcuat,funtconftituta.  Siquidcmccrrumcft  Conftitutio- 

T  a  nesna* 
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nesnovas  fcmper  ftrieie  inrclligendaseflc,  itu&ftnftvmt  Cf*. 
loan.tAndr.tnd  c  ptn.  rjr  ult.  quod  Batcoliis ftauitur  imd.i.  Itittrm* 
UriiCdHtz  rum.ktc.  &  irafcroper  pcihibet  obfetvaturo.  l^errqnc  in  Gallia 
muifttr*  itafctvanjt|iaturBoc'Iias/Z)«//:i/^.  Quodctfincn  probar  Ca- 
rtrcnfis* l&irtto.  »» /j».C.  r#i.  f  wi$*e cim»  ftquuntur.  cxiftimas» 
HmMi*  Canonibus  ejus  rci  abrogand*  n«n  cflc  potcflarem,  nec  /  pofUl* 
adcoidmentifuific.cura  piohibirioncsejufmoiii  croatviduis  matri- 
monium  altcrum  non  ineirtinete4  intcrdicunt,inir«d«ctajfintcaii- 
fi  publica:  honcftatis:  in  praxi  tamcnobfcrvamus  confuetndiaem 
«x  lure  Canonico  dcrivacam,  adhibita  tanacn  diftinci  i»ne  Ckmi- 
faruro,  fiartolioV  Dccnj  paulo  amcpofiti.  Verum  qui  plurahac 
do  ccquzrir,  videacquainosponircuf  latcHnfta.iiii.I^#*/.jr5*Vt 


Adl.Quidcrgo.  IJ« 
/,  1Si$ami  infsmes. 

/.  lure  Catfn.de  bicgmu  tjuid  cdtttutth 
'  4.  K^idulteri  itifsmes  ejr  tjudnde. 

J.  QTcjttisalicn©,]  Qui  tbincfroufaliaeodemtemporcc«ntr&X6)f 

^rir,infomisci>,/,i./ty.cW.  l.i.C  dt  iMftjf.r.uft.Ltum.it.C.ud 
3.  LJttlM esfdult. Eft » cnirn  pol) gsmia  etiam divino  jircpcobibita, 
6c  hodie  uti  adultcnum  ,  iu  •rbcChriftiano,  capite  pumtur.  £x 
C$nft  Cartl.  vide  Getrt.T^m.in  T^emtf  K*rtltna.  t,  1  z  1 * Id  ita  li 
cjuti  nomincfrto  bina  rponftliacontranat :  nam  fi  quis  id  nrroi- 
ne  tcrnj  ftciar,  nonalitcr  r.otacur  cjuaraficcmcamvc  habuciitia 
poteftate, cumis noncinc  vel  contiaxeric,  vel  cmcm  contiahcrc cftrn 
3-  impedire  polfct ,  pcrmifctit.  ttx.  Itic.  Scd  t  hic  non  pratrenbo  Iuro 
iij****'  Canonico  CiMtunieiTe,  Nc  bigtmi  facrosorcroes  fufcipianr,  fiquo 
"  alicjuandodc  facto  contra  fiat,orciinib«s  cfe  privandos.r./if  crr*. 

de  'Bitdm.e.cmandxm.  ey  c,fr*.cifimut.difimtt.  !<#•  ftan.  TScrnardus 
*•  Dtaftn fraxtfua  Crim.C.an.e.i  i.  ftr  Mt  Denicjuc  *  Sc  ad  cundcnt 
snodum wfamcs  fiunf  adulteri; viri quidem pcc  lentcmiam,  quip- 
pc  judiciopubHccdamnRti;  fcd  maiiercs  ipfofacto/.  pal*m.+  \.f% 
ftn.  *De  Rttu  n*f.  id  cd  tara  divertc'  ,  quu  i»  mulicnbus  fuppofitif 
paitus  ntctuendacft. 

j.Tetrn. grwitr  4»  ejr  etitrit  exittimaticite  cenftt %et  &  *•  3 • 
2 .  C$nctiuutur  diverftt  it^cs.  ejr  uttm-^ejr  $ , 
6.St<(/i9n*tiu  crimen  sn  &  *j**r  d§  inftimct* 
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JCpOcnagravior.cVf  fcq.  ]  Pcenarntgraviorem  lcgitimafi  ja-  i, 

«*■  deximpcnar,  quafi  tiauiigcicdc  infcmia  videtur  ;  uthicmf* 
Y«m*.  Necmutattqucd  fupra  iclarum  ctr,  rranfigentem  rcirmin-  %^ 
iantiiaffici. /„  6  J.  pAflusve.  eed.  qui?  harc  taatum  quafi  tranfactio 
«ft,  non  qtiidem  delicti,  fcd  infimiar  ipfius ,  authoiiraie  judicis  fa- 
cta.QuzcV  eo  minus  infamiam  irrogar,qu6d  rc  tranfactio quidcra 
vera judicis aut horiratc conttacrj ,  farr  am  I*dat. d.  /. %.  autfrjj*. 
Scd  4  noiandurscrt  cjuod  hicrcfctiur,guviorcro  pornam  Icguirr.a  3* 
A«i  aliter  farr.tm  confervare,  quamii  loco  pecuniariarpccn*  jucL*x 
rricgationem  aut  confimilemcoruoralem  injunxerir,auta!ias  Jcco 
rclcgAtionis  vcl  cjuicemcdi  rcrnar  minoiis ,  injunxeiit  nonpecu- 
niarumordinaiia  majoiem.  m  hic.hnc  referri  foftntqu*  fenimus 
fufrdiuLlmferAter.Stit.x.  Ccternm  t  qucd  hic  prarrrrea  rcfcrri  * 
videtur,  pccnamordinariam  aiudicc  augericoulacognita  po|]e,id 
«Jubio  noncaret,  cum  alibi  rclatumfit.factiqua-ftiowcmquidem  in 
trbitrio  iudicisei7e,pcrnam  ver6  jurc  prarfinifar.onitem./.  i  .f.cue- 
rum  jfdSC.Tmfil*  Sedhocvcrum  cft,  fi  r,on  jufli<  rcaufa  fubfic 
•»  quam  judcx  adaugendam  trinucndamvc  pornam  lcgiiimaru 
movcatur.  l.Mutftfln.VeTan.  Ex  caufacnimid  faceiepotcfl.mo- 
d6  non  excedat  modum,/.  ktdie  dcTan.  ubi^l.  Qt  ed  x  vero  hic  * 
ctnfcqucnterdicirur,  duriorcm  fcntcniiam  tccuniariamnoncon- 
leivafl  c  cxiflimationcm  dinonaio.ci  Accuriius  cpponit  I.  fi  funi.3, 
C.eod.  fcd  ibires  furtiva  propcnirur  tantum  dcprehcnfa  apudig- 
noranrrm:  etenim  cafu  condcmnarus,  infamis  nonefl,  quiajufta 
iltfami*  caufa  non  fubtfl.  Wr  infinl.ictns.  h.t. 

f.CrimcnflclIior.atus.]Hic1  C.rclatuscft  fupra*»/.t.».<>.#W.r/>« 
Opponiautetnfoleil,  a.inf.  Decrin».  flcll.fcdcaprcccditincaula 
«onfanofa. 

1. 15.16. 17. &iS.  19, 
Pertinent  ad  rclata  in  I.  j  .a.^.in  I.^.J.fin.  «V  J.J.fup.eod. 

Ad  1 .  ob  h  xc  vci  ba.  20. 
/.  luiicis  fententia  /judnit  tjuu  dfficUtnr  i*fdtr>iafcfti>  4"  ru.  £ 
2 .  Ctncifutnr  l.i-t.n  *d  SCTnrfil. 
j.  Faffi  infdmia  ejnid &  ex sjuihmcAufts tt*tingAt.& uu.4  & 
7.  FacTs  iufrmia  ejuii  tferttut .  &  S.  *c  9. 
14*  Infdmis  *n  fecretdrins  effe  tjuett.    1 1  .Lsfn  effe  tcjlk  ftfit, 

TVdicist  fcntentiiuti accufatioMscaUidusinftigaror rcprchenfus,  *» 
*notatur  infamii  quam  dicimusfacti.f/*.^  DTy.hic.Hcc  \  mutat  '* 
f.i.f  inciiit,  1  AdSCJurp.ubi rcUlu  eft.iaftigatt te accu fat icn is 

T  1  CAUmniati- 
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quii  ibi  nonde  fimplici  adhortatione  vel  inftigatione  agirur,  vW 

5* .  rutn  nlrqua  qiii  probationibas  inftruatur.  hft  verd  *  fa&i  infiu 
miaifnminutioqusdam  exiftimatioms  apudviros  graves&pro* 
bos.  tex.  htt.  Ccterftm  hoc  loc»  non  damnatoris,  ut  Antonius  Fa* 
bcr  f>crcirorcmconjicit,  Uk.6.  (tnjtft.t.  6.  led  roandatoris  lcgea- 
rftimclt.  C#j«.<i .^«/.ti»  aurem  fcrcinurkut 
alicui  quavis  graviori  increpatione  judicis  *cl  maglftrarus  in  judi- 
cio  fa&i,*/  hic  &  l.imtrltcutit.C  ttd.  vel  fj&acriam  a  patrc  in  re- 
(timcr.toJ.tMnudpnttr.Ctod.  itemqie  harrcfi,  D  DJmLl.C '  tUSunu 

4>  trin.Scd  hoc  4  moiibus  Germani»  &  Galliar  ad  fclufmaticosob  dl- 
€mftotud»  ▼crfioncs  ecclcfiarum  Chrifrianarum  noi  pertinet ,  prsrrerqaat» 
GtrmsmtM  in  hxrcfibiis  qu<e  Principum  conftirutionibus  taUs  (unt  condcm* 
&  GsUs*.  nar*.  Deniqie  tad  factiinfamiam  intcrlocurionc  judicis  fubcun- 

5»  dam  illud  rcquiriraus,  nc  temcrc  illa,  fcd  cum caufac  cognitione  fic 
prolata  ( quamobrem  9c  huc  vcterem  notam  Ccnforiatn  refcrunrj 
alias  cnim  tantura  vcreeundiam  onerarer,  l.uutd  cr£t.$,qu*uti*m  aJL 

4»  inf^mum.fup.h.t.l.verhum.Cttd.  An  ver6  tcV  bonis  ccdcm  infa* 
rniafacti  notctur,  quaclitum  cft,  magifqnc  dicimus,  cumnonn»- 
rari,  l.nlt.  C.  qu\  hon.etd.poff.  NoveU.i  >  s.tnprint.Htttm.llluft.Q^26. 
Hoc  tamcn  ad  prodigos  Sc  deco&orcs  non  pcrtiuct.W.N**.  t 3  j  uhi 
Cujnt.  qui  ibidcm  probat,  ccdcntcs  boms  olim  quidcm  fa&i^nfa- 

7t  mia  noun  conructos,  hodicr.%  tn  Ntvel.  nonitcm.  Vidcamu*4 
quid  pcr  hanc  lnftmiimcfficittur,  &  m  primiseanorari  adignita- 
tibusexcluduntur,  l.\.(f.dt Dunb  muncribus  tamcn  publicisnos 

t.  iibcrantur,  I  nn.  C  dc  l*f*m.  Pr*terc»  &  illud*  infaroia  faCri  effi- 
cir,  ut  fratcr  tcftaaiento  piatrctirus,  fico.lcminftitutus  fitCBmsex- 
iftimario  hoc  gcncrc  infatrir  la-fus  cft,  qucrcla  incfticiofi  habcat 

9,  locumj .franci.17  .C.de  Jnoff.ttft.uki  VD.Num  trer6  infamisclTe 
notarius  qticat ,  qu.r:itum  dt ,  £v  td  quidctr  plcrifque  vifu  m  cft-«rf  . 
d.l.ttn.Cdt  Infim.Si/tr.m  Th:f*Ctmm  Stnr.lit.  N.num.iy.Turftm, 
0^/n.r8.Tunus  tamcn  cftad  hoc  munus  pcrfonas  tantnm  honcftat 
crcari,quia  funt  publici  contra&num  fctiptorcj,  bc  qoorum  fidci 
idciico  mulium  tribni  iolei.Cujnc.inl.nmvcrfot.C  de  Dtcur.Lut* 
)m.  tU  Ttmnin.  tbidtm.  Plane  t  quia  infamcsa  digeiraribus  atcentef, 
l.i.CdcfDign.ltb.\o.  ftcrctari)  vere  PrincipumcV  Rcrumpublica- 
rum  in  dignirate  pofiti  funt,/.  r.tf*  »-C. de prlmictr.  Itb.  1  a.infamet 

(*  iismuncnbus  non  rcili  fungi  i\>ccmus.Biir.dttifiii.  An^vcr4 
tcftimoni)  fidcm  infamcs  ncrcantur ,  k  quatesius.infiidtccmut» 
i»LyMTt!ttb. 

jUl.iftit» 
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Ad  l.ictus.  j2. 

j.  VKw  fuflium  quemodo  inftmim  irre£et. 
•  j\  Comiiiatur  I.  it.de Pten. &  num.j. 
+xM*res  lulU  &  Btigicm  in  infrmis  irr         ejr  *»m.$. 

NOntftustfuftiuminfamiam  infcrr,  fed  juftadcmam  fuftiga-  ** 
tionis  cau  fa.  ttx.  htc. &  l.fufftlrm .  iunt  L nulUm.  C .etd.  Ncc  1  * 
jYnpedimento  eft  quod  alibi  refcrtur,  non  genuscnminis ,  fcdfo- 
iam  fententiam  ipeAari,  l.tjutd *d  (r*tum.  n.dt  t?otn. ibi cnim  (cn- 
fentiaaccpitur  ptoTcnrentir  juftitia:  uequcenimdumfolius  fcn- 
tentiar  mcntiofit,  excluditurjuftaeiufdcm  caufa,  fcdvcl  maximd 
•6  intenditur.  Mens  -fverdlegishujus  nonaliacft,quamqu6d  in 
iis  quibus  quii  gencrc  pcrnar  infan  ia  afficitur,  f  utaccidit  in  fufti- 
jatione.  i.ftn.  f,i.dt  V*r.  ct^n.)  non  ram adtu  s  exfcca rionis  quim 
«aufadeh&i  arrcnditur.  Dcnique  fufligatioui » quoad infamiam  * 
irrogandam ,  hooic cx  moribus pcene  fimilis cenferur  ftigmatis  im- 
•ofito,  itcmquc  cxpofitiodelinquentii  iii  publica  (quar  in  hoc  ha-  M 
oetutj  columna;  quippc  qu»  confuctndine rcgionum  Belgicaium  U'r*' 
«ti  Hollandir,Z«landi*,Frifir,  Vltrajeclinarum  regionum,infa- **** 
miam  irrogant  pciindc  ut  fuftigitio.  Bartolus  *  uddir  imfofitio-  j. 
■emmirrx,  qur monbus  ltaliat  forfitan  tcmpote  ipfius  confueta 
fuitdcetiamnumeft.ifar*.  bit>  Quibus  adjungiporeftgeftiolapi- 
dam  publicotam,  in  patria  mea  Zuollaua  dcUnqucniibus  aounul- 
lis  impofua. 

Ad  l.Impcraror.  24. 

Qu«  ad  haacl.pertinet  relata  funt fupra  inl.+f.  Ptmptnim.tttX 
ijmiftltttpftniftlviibidtm. 

DE  PROCVRATORIBVS 

ET  DEFENSORIBVS, 
var.UI, 

Ad  Rubr# 

QVat  hoc  titulo tractantur  u t  pluiimum  pertiuent  ad procuraro* 
res  judiciorum,  tuulusvcw  Maiidatiad  co»uacttfactioicm« 
«ui  roandati  penincr. 

*  r  «4i«* 

.t 
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Adl.2. 

pV  MOSUS   N  ©  N  ISTHA16NDQ$  A  B  S  E  N  T  I  S  L  •  C  O,] 

*  Qu»  c.ifu  is  quialvj(U)ti$condirioniscfl  ut  ncgoiiumjeftum 
Jnbcic  r.^tum  quctt.  ftuiofus  noncft  pro  ablcnrc.  ut  hic.  QiiOHCS 
fjmcn  adaccr.m  nliqucm  prarfe ntia  ^Mimitti  praccifc  requirirur,to- 
li.-s  fariofus  cti.m  pr*i*'ns  pcr omnit  hibctar  ptoabicntc.  /.  xj9 
pa).  fDe  coduiR.t.uln  non  vocc.  i  24. «c  Ki^ur. 

.  Adl.j.  . 

EXrcditum  ex  hoctcxtu  cft,  proanatoreraoc  ad  Iitemdarifutii- 
rainpolle,  Necmutar  l.iremf.  feUG  ita- inftiur.  quiteapto- 
ccdi:  w  pro:  uiacoiibtis  fcu  fy  ndicis  Vniverfiratum,  qui  ipfi  turae» 
hcdic  abordinibits  fcrc  in  pcrpctuum  ad  «cgotia  furura  conitirui 
ioknx.tex.ikUcm.  Scd  i.ntcrim  ad  finjufas  Ji'cs,  vcl  movendas, 
YeicxcipicndasdccrctoOrdiuu  muntcipalis  habeutopu*. 

Adl.  filiusfamilias.  8. 

j.jpndndt  prtcurMtr  dvminum  pr*tafi  dtfcsdcrcjt^itnr. 

2.  J%uanJo  fiffscut  tb  i  cm  ntn  defenjsm  flifuistitncm 

ctmmitti. 

3 .  In  frtcuritcrc  dcltr  ii  quid \uris. 

x.  f.pRocuntoremad  li'cm.]  Procurator  +  pro  quoconfcntient* 
i  dowiwjs  judicatara  iolvi  cavit,  judicusm  tccij  crc  cogitur. 
tcx.btc.Vio confcnnente  4  inquam.vcl  fcienrc  ftlrcm,  c\  non  con- 

**  tradtccmc.-  »am  f<  non  confenlt  tit  procum&r.invirui  non  tencrgr, 
ic  fufficitdrko  ob  rcm  nondefcnfim  ftipulaiionem  ccromitti.  l.f 
dtfantirti.  t  f.n.f.tod,  Qtiemadmodtim  cv'  fi  procurator  ipfc  judica- 
tumiclvifaufucdit.  rlipuUtioncraob  rcm  nondefeiifaracoirjmitti 
(ms&Jnonc*rendnmt45.it,f.eod.  PiAtcrquam*  fi  procuraror  fit 

" '  actotis.qtua  ts  icconventus  iudiftinctc  dominum  dcfcndere  fenc- 
lui.Lfcel&tfd.S.  fcn.&fin.d.l  ji  defuttctus^.fn.ittf^ctd.  Sed  huius 
pccnaca  medodr.ut  in  pofterum  cidcnegctui  tcu9.l  mutkj.A3  f* 
poenK.inf.cods  Dcnifjue  quod  dicimus  procurarorem  quandoajue 
prarcilc  addefer.deudum  reneri,  qutndoque vetoex  commiflafti- 
pularione  adtranemefTe,iii  utrumque  itaen.fi non  fupcrveniat  j»- 
fta  dcfcrcndar  dcfcnfionis  caufa.r/We  tcXshic.inSlfin.tt l.  j./.  1  #.  J I . 
x  1.1) ,  1  +t?,lt,ly*iQ.2i-ii*i3t14>ij*& li4f-t*f>  *it 
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Ad  1.  Si  dcfuncius.  u. 

t.  x^iitiddtnm  fnitnr  morte  demini  &num.o*» 

Kesintefrdqttnndo  efie  defnat^  ejr  num.  y. 
4.  c^nfnttudo  de  citandu  bdredihus  do  mino  mortuo. 
j,  J9tundo  nonfniatur  manddtum  mone  domtnia 


Q 


Vxadpotius  arguraentumhuiuslcgis  pertineiudc  dcfcnfio- 
nc  a  procuratore  fu  (cipienda,  pro  quo  dominuc  cMuir,  pofira 
funt  paulo  ante,  m41.8J.J1  precurttor.hic.  Conftat  t  prsctciva  cx  * 
hoctextu  mandarum  finirnnoriBdomini  mfi  nm  r«s  iitrcgracue 
«Uflerir.  dddetex.  in  $.  r:tte  In(f.  mand.  Res  autcm  t  iaregTaelTe  Jc-  * 
fioit/fariidatione  iudicaturu  loluipro  procurarorc  rciiiiterpcfita, 
fiuc  iJ  dominus  fccerit  procurarorc  confcnticnte .  ut  kic.  fiue 
pmcurator  farifdccicric  ipfc.  /.  Tttiut.  76.  inf,  etd.Rct  tumen  vcl  * 
raaxiine*  intcgra  citcdcfinxtljtisconteftationc,  qnippc  «uaprocu- 
tatoripfius  litisfitdorwinus./.  nulUC.eod.Pcoindc  mots  principa- 
lisco  cafu  ad  hanc  rcm  non  multum  opsratur.frr  hunctex.  £(l 
t  tameninCamera  Irnperij  miilnf^ucalijs  Gcrmaniar  locis  hodie 
noribus receprum,Tt dcfun&i principalis hzredes denuo  circntur  ^„mM 
td  refumendumprcccflum.Sed  huc  nec  vbique  rcceptumeft,  ncc,„ 
neceflafii  ranone  admiflum.  G*iU  1.  fit.109.  num.  t.&7>  Proindc  bsrtd*y. 
confultusdc  fado,Pr.TtoriZwolIanorcfpendi,harrcdibus  quidem,  p'i»r//*/< 
opponcnte  partc  altcra,dc  morte  dominidenunciari  d«  procdlu 
continuandu.tutius  cflc,curfur»  tamcnintcreaeius,aprocurarorc 
profequendura.    Interhdrtdet  Zuerdrdi  db  Sns  euuitit  &  fo*nnem  ff 
Bljftrt.  $*  Rcgularctproindccitjrcnonintegtamandatum  folui 
norte  nandantis,  nifi  forrc  id  ralefit  quod  poft  noitcm  doraint 
dmum  qu«at  expcditi.  /. fi vero  nom  remnnerdmdi.  %.fin.  infi  m*ud% 
lutquod  fauore  rci  mandat*  ctian  poft  obitum  cxpcdiri  per- 
n  i  H  u  m  e  ft .  dri  l.fi  t£o.f •  1  •  De  Iure  *Dot .  i.fifdter.  9e  m*num.  vind, 
Vidt***  fonimut  infrd  inl.x6.dd  frmc.m*nd.  Denique  &  Iure 
t  Canonice  gcneratim  cautum  eft,  nionc  RcAoris  ecclcfiaruin  4' 
nandatum  finiri,  fiue  lis  contcftata  fit,  aut  alias  inrcgra  cfTe  defic-  *lcJ£** 
tir.fiuc  minus.  (lem.vlt.de  ?r9CurduFdb.inl.nulldC*»d.  Wmmf  iu 
Vbfipr*a.c.  is.de7rotMr.mtm.). 

Adl  ante  itf.&l.  17« 

*.  fitundo  dominus  frtcuraiortm  rtnoCdre  qntdt.i* 
j,  Suondominm.df. 
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e.  Jjhudfi  mdnddtumftt  ettm  f*fl*  denon  reupctndS. 
4-  J^idficum  \ur4mm$de  nen  r:uocsnd*%&  7. 

,  T  Ire  f  necdum  cont cftata doraino  libera  potcfhs  eft  vel  mutandi 
%.  ^procuratoris.vel  ludicium  ipfi  (ibi  accipiendi.rfjc.£/c.$ed  t  poft 
litem  contcftatam  procurator  efficitur  litis  dominus./.trftawJ*- 
ribut  i\.C.tod.  Idcoque  tum  mandarum  non  aliter  rcuocatur  qui 
praruia  cognitione.cx  noua  caquc  moutnti  caufa.  vt  hicsnl.ij. 
Quk  ver6caufr  eiufmodi  fii\t»  hoc  locopluribus  «xplicitur./w/. 

3,  1S.19.jt0.ii.t1.12.14.tr.  Verum  antc  fitis  contcftationcm f  rc. 
utcatio  ldeo  pcnniiTa  cft,  quia  res  tum  adhuc  inteliigirur  integra, 
Ltjutomni*  tnf.eod.  Si  tamen  doniinus  talis  fitrr  nequeatpcr  fe 
litigare,  ipfcmctcaufam  agendam  fufcipcre  non  poreft./,  *jnicun- 

4«  (juc  cum  oAuth.fea.  £.e«d.  Dcnique  4ncc  a  procurarorc  in  rem 
loam  antclircni  contcilatam  mand^tum  reuocari  potcft.  d.Ltjud 
omnt4.%.fn.&  Lprocnrntor.ee.  infeod.  Vndc  cft  quod  adrcmoue*- 
dum procuratotcm  etiamaate  Inemcontcftarim intcrdumcaofas 
cognitio  rcquiritur,/.  is  cnms  6+.inf.  cod.  fquanquara  ca  lcx  de  folo 
defcnforc  agit , qui ipfn  iudicatum  folui  cauir.cuius  mgcnuam 
fenrenriam  infra  exphcimas,  m LTiulns  6*. cod.  Ccrcrum  ijscafu 

5»  bus  »cxccpris,rcuocatiohbcra  eft,  ctiamfi  mandatum  datum  fit 
cumpadodc  non reuocando,quu  id  pidcumrcpugnarer natur* 
raandati.jrg  hnins  tex.  Bnrt.tnLpen.D  c^Trocur.  Scd  hoc  Baidos  ita 

4,  tempcrat,  4.  niu" pa&o  cmfmodi  luramentum  accclterit.  Bul.mrut* 
h.t.num.jo.  Ali/ contra  fcnf«re,nec iu ramcnto adeo reuocationcm 
impcdm  £l.  tommnntttr probttnint.fn.  Dt  Trocur.tu  6 .  ^uia  mra- 
mentom  nonht  modus  mducendarobhgationir.  Ptde  nutnotiuf^ 

^  infyb.Dc  Inxejvr.  quod  raagiscft.Pcnuriura  4  taraen  rcuocario- 
neciufraodi  commuri  diccmus.nifi  fubfit  lufta  rcuocaiuii  cauu. 
tcx.in  Ivlt.  Quifittfdxofc  Atque  id  moribus  obtincr.  Bier.  dccif^ 
tt  it.nnm.j.  S«d  1  quod  getfir  procuraror  necdum  rcuoCarus,poft  rc- 
uocationcmetiiQi  manct  ratura././f p,-ocumtorcm.  6$%  mf.cod.Lii^ 
f.Jinundnuero.  KvtGotofr.mfAfAntUti. 

Adi.in  caufx^, 

f  .Final.J  I  Jte  cx  parrc  aftaris  rranflari  in  procuratorc,vcI  cemtra 
l-ub  hoc  in  illum.ttilis  a<3k»o  domino.ex  flipuUtione  ju- 
«iicarum  folui,datur;  dirc&a  quc  procararwi  compcrerct  panitas 
roilcnda.rfj» .hic.  Quod  &  adprat.orusftinalationcs  cereras  perri- 
acr  Ltnomntlrus.  ycbc  Prxt.  ffip.Licct  in  hiipofterioribusquoquo 
f  ^**1*****  * in  pwcuutorc  Ttile*  aAioncs  fiut,  L/tquts,  17.  $ .  u 

1*i 
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^Dedam.  inf.  Quidcreofiex  parte  rci  aprocnratore  mdominum, 
▼elconrra.lisfit  tranilata,  vuquequiacocafudoroinus  iple  iudi- 
carunjfoluicauet, /. fi ad defendendnm.  i6.iud.fol.  ftipulationem 
diceraus  conomiiti  inomncm  cuentum.  Cetciumtl  dercnforfine 
*jnandacoiudic*rum  foluicauit,  liteindcminHmtrnnflati  llipula- 
tioextiDguirur.  Naraque  ipfe  liti  exemptuseft,cV  idcirco  iudicati 
a&io  in  dominuni  eft. /.  i.$.fn.  inf.efuib.mod.ftg.  vel hjf.folu* 
Quando  *er&  aliasper  prccuratorem  aftio  quararur,  vcl  minus, 
anfra  rra&amui,  adt.ftrfrocuratorem  yi.eod.  tlt. 

Ad  1.  fi  procurator  *$. 

T  tranflato  iudicio  h  procuratore  in  dominum  ex  ftipuUra 
attio  vrilisdominodarur,/.i.f^.ira&  cadcrtidatur,  iudicio 
non  tranfTato.Viraqne  enim  actio  cam  vtilis  ex  ftipulatu,quam  iu- 
dicaridire£ta,dcmino  qaxritur,dncdta  ex  ftipulatu  procuratori 
ablati,  prar  tcrquam  fi  m  rcra  fiiam  darus  tu,  vel  ita,  v t  iftam  ipfara 
f  rofequatur.  tex.  hk. 

i .  giunio  in procuraforem,  quando  in  dominum  iuAicati, 
Vil  exfftfuUtH  aftio fo,tjr  num.i.  1.4.J.&7* 
/.  Conciliatur  i  24.  C.  eed. 
S4  Si  exctftio  fretutattrij  cmijfa  ftt  quidconfiVt\ . 
9.  vin  tttdex  mandamm  extpre  ex  officio  queat. 

f.penilr.ctprocuraror^  rci  iudicirum  folui  fitifdederit,  iudo-  r* 
Sc  rU-    ^mioura cx ftipulatu  a&ionondatur.  Scd  nequc  fidc- 
fenfor  hoccauerir,in  doninumex  ftipuUtu  aCtieeft.rejc  hie.Vhnt 
Ci  procurator  /mandarum  habuerir,  OC  ipfc  caoetit,  ramctfi  exfti-  u 
pulatuconueniripollir.ttf  hic.  tamenindonainura  pararaeftatfio 
mdicati-  non  in  procuratorcm./.4.*»/.^e^*iW.  Er  ^cft  igirur  x-  * 
quum.hoccalu  in  piocurarorcmex  ftipularu aftionem nonalitcr 
dan.quam  fiiudicatumaDorrmo  ncqueat  haberi.  DD.  ind.l.4. 
ncquc  enim  procurator  c x  iudicato  ahter  tenetur, qnatn  tl  (c  obru- 
lcritcum  fcirer  cautun  nonerTcjprocurator  in  rem  fuam  (ir^aut 
deaiqne dcfenforcauerit  Cihc  mzi  dtio.  l/PUutius  ir.inf  eod.Sed 
procuratort  in  rcm  quoquc  tuam,  vtihfanium  actionc  iudicati  4, 
renetur; altcris  verocafibusduobut  in  prccuratorcmcx  ftipularu 
«criodircctacftjiudicatidirccra  pcr.itus  fubltta.  vt  frrr  Recepnrm 
♦  tamcn  clr,fi  domimis  quod  gcftum  in  ludicto  ratum  habcar,  ta- 
Vjmfitqai  iudicaiuropr*ftaxe  c^ucat^vt  ineum  cxfccutiodiii- 

V  1  gatur 
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gatur:  non  in  procurarorcm.  UUetJnf.  De  Iudte.  Rarihabifio  nirnf- 
rum  gctlum  fubfl-quens  reguUrirer  rcrrotrahi  cenfctur. c.rttihd- 

h  kttte.Dc^^iMr.mS  Ncctmurat  quod  aiunr.gertumper  filtuni 
procuratoicraf is  enimcft  quicunquc  finc  mandato,  veleoquod 
haber.reuocaro.altcnus  litcmtracrar)  ipfo jurc  nullum  cfcj.itcet? 
i4.C.c#W.coquc  i'cc  cx  pdft  ficto  polfe  rarificari,  quia  ld  pleruuqu* 
efl  accepttimdcijs  quxindamnumdomini  gefta  funr,  cimime- 
fimqurinvuliratem  ciufdcm  fuur  peracra.qucanr  ratibcart.per 
d.c.r*tih4bitio.  De  re^.  tur  tn  6. I.tf.  Sntic.  DD.  tnd.Utcct.  Scd  quia 
diftiiicno  ca  juri  nuftropanra  convcniens  uijctur  proprcr inde- 
finiraui  fcntcnrt.un  Lgisjteet  Dejud.e.  rccrius  dicn>ut  ge- 

neralc  argumcr.tum  ugulr  fquadicimu',  Quod ab initi  » nullam 
cftmonpollc  couvalefccre  cx  poftfactoj  in  propofitoccllare,  curn 
amplius  ctiara  ratihabitio  rquiparctur  directo mandaro.  /#  frmper 
^nintnprehiltet.  De%ei.jur.videdi**  nesinl.  Fempenins  <).  DeaVeg. 
^efrJL^uuSc  alias  regulare  fit,  Omncm dcfinitioncmin  jurc  noftro 
pcriculoia  n  efTe,quod  rard  ncquetl fnbverti.  /.  emnis  defi^itie.  Dg 

7  Refjitr,  Vhnc  t  ft  gcftor,  fcu  procurator  fatfus,  ftipulationcm  iu  i« 
iolui  inrcrpofuerit,  magisdicisnus  retpcctu  eius,  iudicaium  quo- 
dainmod©conftare,f>c/'  d.iSFUuttns.  Quimobrcm  nec  mirura  cfr, 
ratificari  ah  cogcftum  indiftlnctc  polle.  Bnl.in  d.l.hcet  C.ced.  arqac 
hoc  monbusobrinet,  &  in  Camcra  fcruatur.  (j*tl»  \.0tf.4j.per 
f «r.Cererum  fi  nec  Ihpulatio  acccllerit,i  cc  ritincatioctiara.vcruni 
maner,quodgeftum,indiftin£tc  nulluracflc.  per  d.l-  i+J.cod*  Pro- 
indc  r  fidurante procc/Tu procoratori)  cxccprioomifTa  fit,vtlnul« 
litasob  dcfccrum  mandati  non  lit  mora ,  judicati  uim  vttimque 
quidemdcfiecre  Dotrorcspcrhibcnt:  md.l.ttcct.  De  /tfi.magisu- 
fncn  crt,actioncrain  factum  prrtoriara,  vcl  dc  dolo  eicfse  contra 
qucm  finc  mandatofuit  acrum.qua  nimirum  Sc  hrium  expenfr.ic 

*•  quod  alias  iwcrcft.a  temcrau  >  litigatorc  rcperantur.  Scd  Sc  r  rcce» 
ptum  eft.juJiccrpcs  ofticiofli  hoc  parsomirtatjn.andaturr  eiigc- 
rc  polle.Quod  ctfi  Fclino  uix  probarum  cft.  FeLtnc.cdMftm.nnm.fi 
de/udtc.  ramen  confuctudoca  bona  eft,  nc  judiciacluioiianant. 

Adl.  fiactor.io. 

i.  ?recnrdt$re  in  remfudm  ddis  acJer  mbilminus  dsmt* 

csnvenire  ftteB* 

2%  ^udtenmid  dccifiendum  fit  &  + 
t*  Ji*it\*T$s  injrtsuwm  res  jit*& 6,tu7; 
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jRocuratorc  t  crianv  in  ren»  fuam  date,  nihilomimis  actor  4:  & 
miDumconvenircPOtcft.^a:>*cOnu«t  tamcn  Iins  ptocuran-  ■» 
d*  mandatarioincun  oit,  domintifqaeipfe  r  crprocuratorcm  po- 
leftrcfponderc.  Li.mf.Ftm.trcif.  ScdcV  t  quoddicimus  actortm  f* 
in  petcftarc  hfibcre  utium  convcniat,  idquidcm  lra  cft  abinitio. 
/ntc  judicium  cni»  .iccepiumemanenre  procnratoic,  neccllario 
dominus  citandus  <ft./.t//r.C.r<>W.Po(tca  4  veroqiaam  liscontcftnta  4 
eft.accusomnescontra  procuratorcm  expcdicndi  funt,adco  qui- 
dem  utctiam  fcntentiaeontra  precuiatoremferendafir,  6c  contu 
dominum  abfcmem  lata.fit  ipfo  jure  nulla.  l.i.C.de  Stnt.&inttr. 
Itc^om.iud.Hzc  iuin  procuratorc  rcl.  Qupd  i  fi  acroripie  procu- 
iai*-rcmin  rcm  fuam  dederit,dicendumcft,dorainoptasferri  pro- 
€\jTAiQxcrr\.Lprocur*torcm.  j  f.inf.etd.fclid  tjuidcm  perpctuum  eft 
dclegatione  inrcrpoliia.qua  ipfiptecurarori  dcbitor  cftconftitu- 
tus  Quod  f  fi ea  non  intc  wnerit,piocurarorcm  non  alitcr domino 
prarfcrri  Jiccndumeft,quam  inc^rtis  cafibus,ij  vcio*  funt,fipre-  *' 
curatorp '■  trcn  debiti  acccpet ii, lis cumdr bitorc contcftata fii,vel 
deniquecifitdcnunciarum,  ncaltcri  folvat  quam  procuraton  in 
rem  C\iAm.tex.ini.  >  .C  deNouat.  Quod  ficx  ttibus  his  vnurr  accu 
derit,  contra  doreinum  doli  cxceptio  cb.l.ftcut  .%.$.  i.  tnf.tjnikrtH^ 
fifrvtl  hjf.ftlu.l.ftcum  temptre.  1 6  .fup.  t>c  TaU.^ki  dtxu 

Adi.fiqiiis,  30. 

1 

$.Yniuf.J  pLures  hcredes  vel  domini  vnius  rei,  plures  precura* 
*■  torcs  darc  potfunt.  Vt  A*c.Ncc  mutat  l.iam  t^mcn  f, 
^.pen.inf.lud.fol.quiacaptocedit  quandocontra  vnum  aliqucm 
agt:ur.cu|us  pluics  fidcjufiores hint  dcfcnfores;aut  quando  ipfe 
dtfenctus,qui  pJurcs  harredcs  rehquit.caverat  judicatum  foluu 
Quanquameo  ipiocafu  m  haeredibus  acteiis  quoquc  cobtrajuiDji 
ob<  inct.tex.  tktdcm. 
J.Finalis.JRcIacus  cft  infra  inl.proxMc 

1 

Adl.plurcs.  3*. 

pLuribui Mocarironbus  fimulin  folidumdatis.occupanris  »e- 
her  coudiriocft,rcliquuj  txclttfis.r'x.  htc.  Accipc  hoc  dc  proe*- 
wore  ad  juclicia,in  rtli  juh,puta,contra  cit,  &  finguli  tcncntur  m 
Cohdtnm. Lcredittr.^t  i  f  duoltus  .mf.±M*nd.Q\xoc\  fi diverfu  tem- 
poribus  dati  ;int,  potlerior  prarfetiur  pnori. Lfrtx.fupraJ.fi».  Id- 
cjue  intclligerc  adhuc  integra  vcl  priori  ob  caufara  juftam  revo- 
ctio.mfnp.m  Ai^frc.Ucaiquc  upntfi  craobtts  umplkiusfimui1 
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Ctnfmttuc  d3t!5,(inguliinfolidiimconftiratinonintcl!ieantur,  gl.Hdrt.  B*l, 
dmt^utd  mg.  httjHs  te.xt.  tamen  fi  quisplures  ac  Hngulos  conftiruat,  aut  c 
•ifrrxtttr  duobus  utrurnquc  e*ru<n,  finguli in  folidum  procuratorescrunt. 
fl»rth*i  i*M$nf.Qtm .  t .Ob.47 .Allcgnns adhoc tAngel.intu.lnfl.ftr  quotAg. 
££7»/fc*f'-f Ethociraquouaicin  piaxi  fctvatur. 

Adl.fcrvum  33. 

f.pVfcf  VIRO,  QV^l  X>  E  STATTSVOLlTlCAT,pROCV*A- 
^TORIM   HABERH    PoSSE  NON   DVBlTAMVJ.)  Qui 

ex  fcrvitutein  libcrtarem  provocar,eo  judicto  pendenrc,  favore 
libcrtatis,  pro  libero  haberur,  ideoqucad  judicia  quoqne  proea- 
ratorcm  datc  pcreft.  frt  hic.  Boc  ita  fi  ad  afia  judiciaprocura- 
tor  dandus  fit.  Ad  hoc  enim  libcralc,  quo  i^ft  dc  ftatu  fuo  Ii- 
tigat  ex  poftcfsione  fcrvitutit  ,  procuratcrem  dtre  non  potcft. 
/.  i.  in  prtnc.  C.  de  t^fftrt.  toll.Kiuo  verd  divcruratis  cit  ,q«6d 
addanaum  procuratoremad  htcs,dcbeat  habcripro  hbeto  :  nam 
tcrviud  noneft  concefiumt*f  inpitnc.hujns  /.tum  vcro  dcwiimpro 
libcro  habcTur,cum  lis  dc  ftatu  cft  conreftata./.orWfw.iM.a*.»*  trtnc. 
^Dc Itb.CMufl.ltte.C.  tod.  Vndc  inccterts  caufis  poft  lircmconrcfta- 
tam  procuratorctn  ad  judichdare  poteft  tanqutm  horaohbcr.  Ad 
caulatn  vcro  libeukm  fi  in  poficfsionc  fcrvtttttis  fit  ,procuratorcm 
dsre  ncquit;nou  quidcmante  litcra  conreftatam,  quia  nondura 
habcrur  pio  hbero;non  ctiam  poft  hrcm  conteilatam,quia  rcgula- 
rceft.vtpoft  judicium  accentum  ptocuraror  vix  fiticcauf*  cogni. 
tione dctur.4rg« l.posllttcrn  ij.fttp  tod. 

j .  JudicU  prtbl/cd  An  cr  quatcnus ftr frocuratercm  traclari 

AjUCdnt.2'4  u. 

j.  F.xfltc atio l.fen.§ . fin.  De Pnbl. \ud.  & i\. 
/.  CtnctitAtur  l.  ea  qu*. )  mtles.  de  s^ddult. 
6.  ^stbfensrn  cmtltlfus  mmt  (Afiulibus  qtuttnm  ttnitm- 
taritjucatj -8.O. 

jc.  Critnen  adulteri)  hodie  (AfitAle. 
JZ.  t^Anftms  notattts. 

1 4  •  DtiicJum  cujus  rclegAtio  fctr.A  tff,dn  fcr  frocuutorcm 
itfcnii  *}utAt  &  i). 

Jf.pVBLlCI  VTlLB  EST,  ABSBNTIS  A  QVIBVSCVKCiVB  DfFENDI, 

l  *  &c.)  ludiciatpublicapcrprocutJtorv  magincutracx  parrc 
^  licct Ifcn.f.finJDt  MUmUt.u An.ftrAUAufA  apptUg. Sed hoc t 

,  \  cura 
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eumtemperamcnto  adjudicia  capiralia  rcdigendum  eft,  in  quibns 
abfcns  ncquic  condcnari.  C^odfieniincaulajudicijpublicifitra- 
lis,urcapitalis  fenrenthin  abfenccm  fciriqucar,contratiumobii- 
rxt.per  hunc  tex.  \unc.  L  5 .  C.  deisictuf.  Proinde  f  quod  aliis  in-  * 
dcfinitc  dicitur,publica  judicia  per  procuratorcni  agi  non  poflc.  in 
d.l.pen.«.fin.  *De  Publ.jud.&d.l.i.  AnpcraL  caujaappcll.  U  de  reis 
pr«fentibui  accipi  oporrct.cum  enim  ipfimcc  judicio  tcncantur 
adeiTc^reclc  rclatum  cll,  eos  fruftra  e  xperiri  pcr  procuratorem.  Re- 
gularc  t  proinde  eft,  in  judicijs  criminaiibus  pcr  procuratorem  no  4* 
agi.fed  cxcipimuscafum  quorcusabcft,  in  judicijinimirumcapi- 
ralibus  ( utinuncincucacumjqujbus  quifpjsm  abfensporcitcon- 
dcmnari.  Vthic&d  L\.C,de  zsfecuf Nee fjmitat L ca quac. Ad U 
Iul.de  Adulc.quia  ibi  de  aJulreiioagitur,quodolimcapitale  non 
fuic.Minus*  ueioad  rem facit quodalibi leltrumeft,  abfentcm in  « 
mecallura  non  damnari,  nec  alias  ctiam  capite  puniii,  /.  abfentem 
DeTaenMcmm  dc  citatocV  indefenfo.percontunuciam  nond£> 
nandoxefponfu  m  cfr,  cu  m  in  civihbus  contta  fit.  Quaroobrem  in- 
eptc&ealcx  plerumquc  accepraeft.ocincptiusituc  lnarfcumen- 
cum  tranflata.  Licet  pr*terea±cuiquc  pcr  ptocuratorcm  caufas  f? 
ablcniia5rcddcre  /,4^/fW7i,i«/.  eed%  idquc  indillincH;  tcncentix, 
puca.dirTcrcndx  caula. Lmter.'D.  dcTubijud.  Cetctucn  4  fi  hunc  I. 
lcxtumde  caufis  abfcatia»  proponcndii  accipiaj,  (efuedfl.'rBart.& 
Caft.  uifumeft)  graviterctrabis.  Repugnantcnim  uerba  Sc  hujus 
legt«,6c  d.legis /.C*dc  Accuf.Abfcns  +  nimirum  ex  jure  Senatus-  * 
confultiexcufatur,/.  peu.f.fin.  Ds Publ.jud.  dcfcnlio  uerd  cauGc 
pcr  procu racorem,  ip  loru m  pu blicoru m  j u dicioru m  legibu s -d.l.  \  # 
C.de  AccufScd  hxc,  ut  diximus,  locum  habcnc  in  reis  crirainurn 
capitalium,«r  ftAr.f*4fjc*r,tcienim  judicio  non  capitali,  verbi  gra- 
tia\adulterij,abfcntes  ncqucunt  dcfendi,quia  nec condcmnari.^./. 
miles.  f.  eacjua-  Cu{ac.  10.  ob.  20.  Kult.  ttb.  1 .  Difcep.  SckiL  c.  1 1.  CenfwetuJg 
Hodie^uero  qUia  cnmcra  adulccrijcapiralc  cft,  idcra&  inhoc  cc-  kmm[eemk\ 
ncndum  dicemui.  Dcnique  tquod  Docrores  plcrumque  diftin-  JJJfiJ^ 
guunr  generatim,  ur,  fi  dclinqucni  pcenam  mercatu  t  corporalern  cJel 
&rclegatione  majorcm,  procurator  incervcnirc  non  pofsir, incc-  Qmmuim^ 
Iisconcr*.DD. hic.arg.d.l.  abfcntem.  Oe  Patn.& d  l.i .*A*  Per  al,  ftr4tm>¥ 
taufapp.  reL  foff.  id  de  ijs  accipi  oportet  quorum  prxfcntia  n  ibcri 
poceft,quiahos  ipfos  cxufx  oporteac  adclTc.  Conftar  emm  falrem 
capiralium  criminura  rcos.id  eft  cum  quibus  Iis  jara  comclhcx  cft, 
fi  eoruracopia  haberi  non  pofcur,  c«ndcmaari  rectc4,  d.Li .  C.  dt  Jj 
%Atcuf  Scio  tcquidcmaiiter  Angclura  fcnfiffc  ,  nimirura  in  cri-  mi 
■sinibuspubUcts  procararoreni  rcpellendura  indiflincce  cfie.per 
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Bttm. i.Vcrum  caopiaiuconfutaturapcrtu  icxsv,d  l.i.tAnper  *I, 
CMtif.^pp.red  l.tt.nc conutntt.C.de  Accuffac  /.?,  C.ubi  Sen  wlCU- 
w    w^owk.  N«rc  t  mutat  d.l  pcn.  Dc  Pub'.  jud.quhca  cumrooJcra- 
M    minc,  ut  jam  didrum,accipfciida  clt.  Cctcium»dc  deliftu  cujus 
ipfa  rcicgntio  pamaclt.qua-rirut  an  pcr  prt.cur.uor».  niagi  quear, 
qaod  non  uidcrur.ldque  cxcoconvtncirur  quo.iciufain  unarom 
cujuspamafcic  cx)urc  nortto  t^icguio  ert,  l.stlt.  De  ?n\ur\  folis 
illulhibus  pcrprocaratoremagi  qucat,/.«/r.  C.wi.cum  in  cctcri* 
contraitt.Pcrindc  dc  cauf.1  aJulrcrij  crnfl  jtutum  cft.ut  ca  prr  pro- 
curarorcm  agi  proabfcnte  nci«ucat. d.l  mi\es$*ea qut.D.  AdL  fuL 
^r^</w//.cti;u«itamcnpcenaplcrut-ucfolcienc  rclcgario  VtdcCm. 
jae.ic>.Oi>f.26.&  it.O»  i?.Brif>n.t*Iil>.f»vu!.  Deudult.  Atquc  ita 
plcriquc  Vlirarrt«ruani  fcnfcrc.  Ruh.  Aiex4ttdrinu<  >n  dj.pcn$  fin. 
Btum*  1x7  Dc  Vutfl  ffid/Rfb  AureLItb.z  Sent  c.  3.  Ncc  murar  quod 
ii|  contra  atgutanrur  cx  d.l.i .  An  pcral.ratif.  appell.t^W^r^». 
tein.m  c.uentens.ccl.  11.  t'nf  1  o.  qu<erc.  de  Accuf.  &  alij  aUegati  * 
Msne-ch  de  Ark.Iud.q.to  «*w.$6.qui  uoccm  vfqueindA.  i.u.tac 
ipiunr.ureadomexcfudit  rclc^.uoncm:  namqucea  interprctati* 
•oactacflitumcx  codetw  tcxtu  chrilljmc  conltcr,  pcrnam  relcga- 
ior.isa  pccuniirijs  fupcr  propo  Tti  qua-ftionc  dillingui.  Quan» 
quam  cfc  ttctum  fir.eandcm  lcgcm  dillinctioncm  conlitucie isi 
caafts  pr*(cnrium  tcu  eorum  quorum  tubcri  copij  potclt.  Idcitco 
•p    t&  mtnus  adrcmfacit  argumcntum  ex  d.  1.  abfcntcm.  De  Pcrn. 
ubi  refcrtur,obrclcgarioimcaufamabf.nrcmdnmnati  pofle,  vn- 
«lc&  procuritor  uidcbatur  admirrcndus, pcr  bumc  tex.  Quia  hic 
textusproccditincapitalibus.urdidlum  cft.  ^uibus  tarncnrcle- 
gario pcniius cft divcrfa.f«r.«d  d  Labfentcm* 
C.  Finalis.,)  Rclarus  eft  iufra,  m  l.  prcx, 

Ad  1.  14. 

,  ^Rocarar»rinrcmfuam,  uelutcmpforhaueditaris,  fi  cnm  uen- 
*  ditorccontraxcrir  bona  fidc.dcfendcrecumin  tcconventionis 
caufa  non  tcnetur.  tcx.hu:  Quod  totics  tta  clr,  qaotics  quis  in  rcna 
fuaro  procuratorcxnccclIjtatcfir,/.^rffA*//#p.^.y;*.  Hoc  cft,quotics 
^uif  adremfibi  ju.toritulo  quxfitam, poftuiandam  dacas  eft,  uel 
^uando  quisagit  a&rone  tifulooncrolo  fibi  cefli.  Scd  in  quscfi- 
tis  timlolucratiuoconrrariumobtiuecJ  pp4ia.7c.wfc0d.DD.iti*. 

Adl.  Scd&hx  /5. 
1 .  Ljfftm  nemitie  tlterim  cAutt  ie  rat*. 
3st  MmtHi  a?i  Mgehs  fr$  *X9re  t*ve*t  de  ra$. 
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yNlftum  eft  fuperioribus  capirnlii,  procurarercm  qufadagende 
i-Adkuittitur,vicifljm  reneri  dcfendcredominum.ld  &  tumka 
eftcumquis  fine  mandaro  admittitur.  Hoc  ♦  tamcu  cafuderate 
CavcnJumeft.f#*-/>*r.*r  &  tnl.\*.f  .«fm  Alnnt.inf.cod.  D«niquc& 
tnarttus  t  nomine  uxons  agens,  r.ili  mandatum  ejus  exhibear,  dc 
r j ro  cavc bir ,  /.  m*rit*s.  1 1 .C  .re  d.  Qu  c i!  i n  te 1 1 ige nd u  dc  n s  efl quae 
ceceptitiadicunt.koccft^usmuUcriprrterdetalucV  parapher- 
oaliacopctunt.nec  mariretra iita  funt.  Namque  in  a&ionibus  re- 
ffum  doulmm  Sc  paraphcrnalirjns  detali  inftrumento  coprchenia- 
ffum  finc  cautioncniit  redre.  l.ult.  C.  dt  pACt.ttnu.l  dtce.C.dcRti 
♦W.lguurcx  co iploprobabile  fit.in  pdftobvenientibuscVrcliquc 
contraefjc.jr/.fM.  D&.  tnd  l.mnritM.  Quaru  diftin-ftioaem  rccc 
prampcrhibenr.  Prarterquim  fimantusaftioaurainftrumenta  ha- 
Deat,cumcx  co  prstumatur  fpcciale  mandatum.  <jAtf.lib.  U  Obf 
l  i  3  .*Mmf.Ctn.  a  .Okf  f  f. 

f.Si  ex  paRte.)  Rcfertur  hic  Jireex  parteactorisaprocura- 
Core  in  deminum  rrar  llati  .coromitti  nihilominuc  judicatum  tblui 
(tipularionem  a  tco  prxftitam.  At  oeriarf.fed  hodie  InO.de  Sa- 
lifd.  Vbi  dicirur  reum  nen  fatifdatc  jucncarum  felui:  ccterura 
Cextucptxfens intrlligenduscft.cafu quodeminus  cavit prepro- 
curatere.  Tametfi  cmm  reus  nen pre  Cc  cavcat  jueicatum  folvi, 
pro  procuratore  tamcn  cavet.  /.  i e.  inf.  Jud. Stlni. Rcliqua  quc  ad 
hanc  rcm pertineni.expofirafunt  fupra  inl.17.ufn. 
$,  Prv€t  ir.6V  f.bn.)  Qgando&quatenus  precuratordemiafi 
prccije  defcsiderc  teneatur,  ucl  quando  fufficiar  ftlpnlatioreai 
committi,  ad  id  quod  intereft  prcftandem,  plenc  traditum  eft  f«> 
f  \\t  Adl.fr  UtttJ.S.fr  tcnrAfrfm.  ttd»  fbt  ttitU. 

Adl.36. 

Tide  quc  pefaimuc  infra  dt  Nttti  tp.  nnntlj.  f*i ftltt  tfftni.  ffti 

Adl.nonfoluirua. 

t .  Jjhtitenns frotnrnttri de  rstt uvtnlum fit.j  4. 
%  CtntiiUtnr  l  s  i  cjui  frttnrnttrit .  Dt  tf.ntvi  nnnc. 

5.  Qtnfnetndt  Snx.  &  TrnvMnUrii*. 

6.  Cn)m  tltditftt  ntl  mntttUtnm frtbntidi,  utl it  rntt  ts> 
wndi. 

-     '  X  7.  t* 
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jiBx  fr$c*rdt$r)s  imuumm  7M4Sc*»s  d*m$*$  utU 

JfYV»  AHIVO  NOMINI  AGfT  QOACHMQVI  AcTlO- 
V^n  E  ,  1  D  R  A  T  U       HABiraaUM   1  U  4  .  A  O  v^U  E  U    t  A 
*    RIS  PER  rlNET, 


CAUERE    OEBfcT.;  Vldcam  JS  4  quat< 

•crunn  iir:  Conitaeigriur,  <t  domtnus  prxiensde  ratocavcrit,  uel 
mandatumaciiunllrTuaiim  lit,  autalias  cetrd  dc  ride  mandicic  j«- 
fter,eam  cautione  n  ccilar»./.  fi proc*r*tarem  6 j .  mf.  tod.  l  i.C.  d§ 
•»  Sttifd.f  fm  AMtem.  JnFl.eoA.  Ncc  rautat  Tl.  f.J.qjt  pcocurarono. 
De  Noviop  nunc-ubireljtumcit,ciiamaueroprocuratorede  ra- 
tocavcndum;fubincclhgendu«i  eoiimbtcit.  de  manuatodubitA- 
ri.  Liccc  enimquis  ucrus  procuntoi  iir.evenirc  camcn  potclt  at 
f,  mandatum  dimcthui  probcr.  ProinJe  *  haud  aliter  de  racocauuo 
locum  habec,  quam  iidc  tnindaro  duoifctur,  auc  isincervcniar  l 
^uo  maudatum  iion  cxigttur.ucrbi  gratuc«*iijuncta  pctluna.  /  fed 
4rh*f*}cod.l.i.C.fd.<\\i\p\>c  qu*  non  alircr  rcpellitur  ab  agcndo, 
«tuamltadvetfmusprobcccoutcariamdOTitm  uolutitatcm.  /.  \.§. 
k>  fin.mf^htc.  Scdii  cxccpciotprocuratoti|  nouopponarur,  ccrtuni 
cft  mtervenientcmadmitri.Eo  tamcn  Ctiu  ucl  m*xim£de  racocan- 
tiopixltandacft.  Arquc  id^o  generatim  hoc  loco  rctpouium  cft, 
•lieno  nomitie  agcnrcmdc  rato  caururum,  qutnquam  oppoii- 
tionc  facta  (ine  mandato  non  queatcxpeiiri.  *  ^ucraadmodumnec 
expenn  poteft.iijudex  cum  rcmovcatcx  ojficio-,  ne  uimirum;udii 
ciurafacil£  naccluforium.  Ptdeqmtfmhtms  mfr*  m l.  tompmMs* 
f.  rMtbalntt*»».  tod.  tit.  lure  rameu  Saxonicu  quando  dominus 
Sskow.  &  non  podjdct^immobilu  fub  ccrrtrorio  ubi  agitur.procurator  actow 
Trswijmis*  ris  dc  Rvo  cavet in  hlhn&e^Quemadrno  ium  lurc  Traniifulanue* 
&  a&or  ipfc  qui  altcnus  terntoiijcft,  &  procurator  ejus  nomine 
agcns,  jodicatum  folvj  cavec.  ctiamli  plcniilimc  ronltcc  dc  raan- 
elaro.  Ea  ucc6cau(io6r  ipf*-  cftcctu  tc rarocautwnem  cominere 
ccnfcri  porclc.    Opttma  uero  ranene  recepcae&.uc  judicia  factlc 
t,  fianc  illufona.  Ccteriim  4-quznc  hic  glolla  ciijus  electio  fic  uel 
mandatum  probandi,uc|dc  raro  cauuoncra  praritmdi:  Sc  proba- 
bile  cit  ld  rehnqucndum  eilcprocuracoii,  ncfi  id  in  pocettate  rci 
ponamus,acturoaherucrum  aurcracur,  6c  quandoque  hiamfum- 
ptu  acxetur  adprxiUndum  altcrum  corum.quod  utrumquc  et 
jure  fuic  pcrmijfum  Jdquc  recepturaeit.Quod uerd  hoclocodi- 
citur,*  ex  procurataris  juramentodomino  non  qucri  actioncra,  id 
incellige  dcachonedirccta.    Oeutih  cnimcontrarium  dicimus* 
l  *MM[ojtui$um.  j^ff**lt.  Dt  }*Ttj*ry*i»it*M**. 
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|.Cl  tiTin.J  Si  pater  nomine  fiij  injuriarum  tgat,  cerTat 
*^cautioeftde  rato,  quiacVipn  actio  cxcacauUeft.*/fc»#.eW. 
p4f*r,  &  Ufed  fi.  $  •  *"  Prtter.  tnf  De  Injm-  Procuratoc  umcn  pa. 
tris.fi  ob  in|U(iam  nlio  illatam  agat,  cV  de  mandato  dubitetur, 
«bfenre  fcilicet  patte,  filium  rcm  ratara  babnorum  cavcbtr.  /./ 
fnt.  \%.  i.ptnttlt.  HpnrttM.  namcum ejus  pr*cipuc intcrfif,  ncc 
ceaftcr  adeo  dc  mandato  patris,  nihilxquius  tftquamiucaYeri. 
Inc  Centter.  i .  £n*nt.+ .  #  t. 
f.Fi*al.J  Rclmucftiufta,4^/.4i^.i.s«<./it. 


AdL  Pomponius.  *o. 

f ,  CtutUie  ufantetittm  {wtefldtdm  frdfmd*. 

^udndtidfdtUt» 
S.  CtmitUturl.i.C.deCenfir.emiit. 
4.  D*fe0av  jMHtcf  1  jer  medum  nullitsiis  iffni  f* 

#.|J  Atiha  b Iti om  1  s.  )  Ratihibitiauii-rcautio  antc  litem  * 

«*^conteftacara  cxigendacft,  foft  non  itcm.  tex.btc.  Hociu 
tnilipoftlitem  contelUtam  demumprocurator  iiitenrcniar.^l.i»  U 
f.fmdntem.  fnft.  deSdtiseUt.Tum  enimpcrindc  Ubetur  ac  iiab 
initio intetTcniiTet.  /.  mleil.  C.  ttd,  Non t rauut  igitur  L  u  C.  dc  * 
Confott.cjufd.  lit.  ouia  &  ibi  altcr  ex  conventis,  intenreniendo 

troaltero  abfcnte,  poft  liuradcmurocontcftaum  cavet  dc  rato, 
teniquc  4  licet  exceptio  procuratoria ,  lite  lam  conteftati,  ex  pcc-  m 
nitcntia  opponi  non  poffit,  Ijankfrtcnrdterem.r).  $•  iJnfeed.  Si  u- 
aacn  cautio  hax  omiflafit,  procuratorcm  finc  mandato ,  judici» 
fftoueri  pofle  magis  eft.  Quia ,  fi  ratihibitio  non  acceflcrit ,  judi- 
cium  reiditur  nullum,/.  Itcet.  14.  („eed.  dixifuftd  inl,  xt.f.pen, 
tf  ft».  Proinde  quod  per  modu  m  dilatori*  cxccpt johis  no»  iicc t, 
lictc  pcr  oppoutioncsuAuUiuiis^/.ctDO.  tndJ.i* 


i*L  P.  BuSII   IC.  COMKflMT* 

Ad  l.fcmirus.  41. 

/#  Femtni  frtcntdtrix  *t*tsl. 

*.  Ctnf*et*dt  ktdiern*. 
jt  lae  C**$*ic*f*  tn  diverfum. 
4.  Clerimne^tti)sftiuUtib.feimm'fcere  nequitl 

1»  "pEmina  t  procuratrix  non  eft,  prarterquam  Ci  id  cauia  cognir» 
*  *  quibufdam  caiibus  admittatur.  V/  kic.mdt  fuprkml.  ij.  |># 

*  /«/M.Planc^monbus thodicmis  uix  cft  utmuhcrproquoquam, 
€tmr0*tudo  tm  f«  ipfa  ctiam  (mc  curatore  actura  expcdut  judicialcm.  Quo4 
tsJmm*.  g£  Conlti;ution«  Sixonixprovifum  clt.  T^vtlftn^t  ZUQ.iAug. 
Ctmft,}*x.  ^  1( .  1  f.Anautem  t  Aboatilia  nominetornobij  procuratiix  clTo 
tm$  Cmo*  ^ucat  cx  pctmiflionc  luri*  Canonici,  qucfirum  eft,  or  quidcmid 
vui  smh*  dici  portc  uifum eft.  *»«r  #  cum dtlc&d.  dc ctnjirm.  util.  Iuris  rarren 
4*tr[mm.  ratio  rcDUgnat.Nequcucrd  mutat  d.c.cumdilecta,quuid  ref«ri- 

ptura  hngularc  eft,&  idcirco  perfouim  non  cgrcdirur.^/.  tn  W.rv 

*  tumdilttlu.  Deniqucfc  tiegolarecxlurcCanonicocft,  nc  fccle- 
xicus  ncgorijs  fcculanbus  immifceat,  ideoque  nec  pro  alio  fufci* 
piatcacum  perageadam,  mU  inpericulum  incidere  vchtamirten- 
dorum  pririlcgiorum clericorum. e.exlitcrit.  dt  uit.tir  lttn.tltr.f*e% 
uuf.  1 1.  f  $.  Csrb.m  Tts&.fuuM.j.tj.num.jf, 

Ad  1.  licet.  *%. 

%A.)  A  H  profequ«ndara  actioacm  injuriarum  exLege  Corne- 
«^V-lii,  rccte  dator  prccurator,  quia  ea  privata  cft.  ttx.ietc,  El 
hocferc  tcguUrt  eftin  actionc  injur.civihtcrinflituti.  l.i  t.f.sgt- 
Ctmfmemdo  7t.inf.D9  Injur.  Iure  tamen  Codius  provilum  cft,  ut  idquidcrn 
ttwtraridt  peimittatur  illuftribus,rcliquis  ucr6  negctur.  I.  ult.  C.d»  Ju\ur* 
Quanqoam  &  miribus  I.odicrnis  receptura  ett,m  quecinquo 
rnodo  judicioeoinftituto,liceat  agcre  pcr  procuratorcra.Non  qui* 
dcm  quia generalc  iir,abactionibu*  famolis  procuratorem  repelH, 
cura  ccnum  fic  in  his  quoque  alieno  quera  nomine  pofle  condcm- 
nari.  ut  Itic  drl.t.f.suisltcncfup.ttt. 1  -fcd  qu ia  no«  Facile  procnra* 
tor  ftdmitratur,  ac  non  aluer  etiam,  quam  £ ad  ccrram  agatur  pce- 
aamielegauoneminoremJ.i.^pef  4/  csuf.sf,  Quod  igiturali- 
Vi  juris authoi  ait.procumorc m  iiob  facilc admitti in pofUlatione 
•cti.  /:  ntn  fofrm.  $  *,.%%fin.fmp.  eod.  id  ita  intclllgcndum eft, nifi 
iiw.  conftct  nominatim  mandatura.  tctt,  ittdtm.  Nec  )ad  rcmracir» 
*pM  &li*i  caufc  f*aio&  cipitalibui  «omparantur,  ii  cnim  ita cft 
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tnfavor»bliibus,urcim  ngiturde  dclatione  purgiteri)  jnriMcmi» 
antin  inregrum  reflitiitionc  t»b  mcrnm  famzautvits*  •ufcrcnd*. 
/.  jufa^mbtil.^De  tJMannm.  VindA.ifli  tjuidem.Z.  Qned  tS\€ct.cauf» 
Deminus  'Brenchorfi  Ccnt. i  e.jj*  Planc  fi  cau  fa  fu  (picionis  ob  quS 
tutor accufandus  ucnit,  adcd  gravij  fit,  ut  pcrnara  meicatur  non 
minorcm  relegatione  (quodaccidir,  fi  tutor  bona  pupilli  fraudu- 
Jcnter  diiTipct.  l.\.$,fin.cmml.feq.  DeSufp.  tut.l.  u§.  feicnt.  De  OJf% 
fraf.  urbi.Bart. add.  l.fen.g.fn.  Dc  Tmbl.Iud. )  rectius  dicimus  ncc  / 
•ocafuadaccufationcm  fufpe&i,  pTociratorcm  admittcndum. 

Adl.  mntus.  41« 

S  ' 

1«  Jtypr9C*rst6rem4drefo(sint(jr»tim.2.3%4. 
5.  £ui  probtbeamur  )ure  Csnonico*  ejr  6. 
7.  UMoribus  4»  captus  db  bojlibns  frocurdtorem  dar* 
ffsii. 

/.  Scruus  4» pocurdtorcm  tldrc  qucdU 

XI  Idcamus qui  procurarorem  darc  poflint,  ^ui  non.  Et  qnia  hoo 
v  ediclum  prohibitonum eft , procurarorcm  Jare  polTunt  qui- 
eunque  non  uecantur.Prolubitorum  ucrd  prinii  fuwt  qul ncejueut 
confcntirc,coq  jc  ncc  pcrfc  concraherc.E  diverfoigiturt  mutus  &  *' 
futdus  quta  eonfentire  aucunt ,  rcctc  procuratores  conitiruunr. 
tex.kie.Poteh*  cV  fiiius  fiiiave.quocalu  actionem  Jubcnr,  procu-  * 
rttorcm  conftitucre  l.filtusfamtltas.fuf.cU.  quarfdo  ucrd  ld  ita  fir, 
dicam  fuo  loc o.inf.ad  L  tnfactum. De  Ob.c*r  atl.  Dc «  mistorc  fic  ihu  M 
ruimuXtpotTccumprocuraroremcofiftiiucre^qui  in  vtilirarcm  lU 
lius  rcra  gcrat.  l.ij.C.ced.  Alias  uerd  quod  procurarorabeodatus 
•git  iufojurc  nullumcft.  /.4  C./*  autb.cauf.tn  int.rtfl .ntccf.nen cjf. 
Si t  tasncn  cuurorcm  habcat,  auchorirate  cjui  procurarorem  con-  *j 
(Htuct  Tcac.l.neanetuieres.  C.cod.  ±MtnfCent.j.Obf$g.idcmq\im 
dc  pupilltidtccrous,  d.l.\4>C       n,H*  quocafu  in iji  divcrfa a  insV 
noribus  ratio  fic  Vant,in  tracNullttjit.de  Null.tx  Def  Jfttand* 
Yidearaus  t  qui  plurcsa  conftirutionc  procuratorum  prohibcan-  » 
rur.Inrereos  igirut  furcCanonico  ccnfctur  cjrommnnicarus» ^/«"Co»*; 
fin*  Oe  ^Precur.  nam  is  ne  quidem  cogi  td  hoc  potcft,^/.  in t.intelle-  ^W"**» 
ximnt.j.de  fmdic.  tjmam  vulfe  recifiunt.  Tur^an.in  Oftnfuis.c,  1 16. 
Qjpdtamcntuixeft,  ut  moribus  •btincat,pr*ret«iuam  in  tertis  *• 
ccclefio.ldcrodictmus  dc  bannitoex  toro  impciioaut  regnojnon 
tamcnderclcgjtoex  una  aliqua  rcgioncaur  territorio  municipa.  jrw/'<*3 
\Lg*tlJib*%bte^  $  ijtum.7.I*fi.Q*ib^ 

4  Ut$d* 

*■>  ■ — 


i66  P.  Butn  ie.  eoMMtNT. 

mod.ims  pstr.fot.fola.  S  cd  &  hoc  non  proccdit  quotiet  ba*nirat  tcZ 
tioncmhabct.Hisadduntcaptum  ab  hoftibus,  /  tbhitttiwt.i  f.iuf, 
Ex  quib.cA»[  m*ior.  Hoc  tancn  t  proptcr  jou  icrvitutum  in  plera- 
G«$[m$t*i$  quc  Europa  fublata,uigenre  bcllo  ahquo  itttcr  Principes  Chriftia- 
«»r^-.     nos.non  flrvarur.  Porro*nrqueprocuratoremdat  fervus,  prxrer- 
1  quamadnegotia./ fervtm.)\.fttf .e#<t".  quitamende  ftaiu  fuoliri- 
gar.procuiacorcmditc  poceft.quadere  egimus  lupttmd.l.ferxum^ 
%-enmucro.  Cecerum  (yndicui,  4  tutor,  curaror,  procuraror  quan- 
do  altum  procuracorcmconftituanr,  ucl  miaus,diccmus  infra, >a  /. 

BtC  CtVltAVS.Cod. 

.|.Parna  non  dcfcndentis,cV  tf.  Qui  non  cogtiur .)  Vrcrquc  rclatao 
cft  Ctptl^dUtprwfr.fd. Vbrplcnadocuimui,  quat.nus  pro- 
curatoralium  pr*cijcdcfenderec»gatur  ucl  miuus. 
#%  Fiuajis. ;  Rc  lat  us.  cft  infra  m  /.  TkmtJ$* 

Adl.noncogcndum  45. 

.    Vide  9««  pofu  imui  fupra  cod.  t  it ,  *d  /./.  f.frocurdtorem. 

Ad  1.  qui  proprio4  46% 

f .  £u*tcnus  tjuis  nomine fuo  uel  dterius  *iens  fr§cunt$m 
rem  cenffituere  ftfitt  &  num.z.  f.s  &f. 

4.  K^i^omsJentctnU  fr§butd  contra  uetercm  interfrctem 
ton.iem. 

9,  f"\Vi  proprio  rnomine  judicium  aceepit,  fiueliraliam  procura- 

o.  V^rorem  dare , porcft  ./r x.ltic. Sed *  procu rat or  alte riui alium coa* 
ftituerc  nequit,  ni(i  lite  jamcontc(Uta./.^»#i««u.8  l.nnlU.x^.  C. 

9.  tod.  Vcrumtpiocuratorin  rem  fuam  alium  (ubftituir  recrc,  utSc 
quiadomino  poteiUrcm  fublticuendi  habet.  Id  cni  n  &  moribug 
obnnet.ft  lure  Canonico  provitumeft,  nifi  ccrtus  rantum  fub(ri_ 

4*  tucndus  fit norainatus.c.  1  .#  )  eod.tit.rn 6.  Dcniqtac  t  &  Azo  notat 
ctiameum  (ubftituereporTe,qui  poft  litcm  cootvftatara  conftitu. 
tu5 cit.  tn  /.  10.  Ct  tod.  Quod  etli  glotTatori  loanni  uifum  non  eft 
inoribui  tamen  obunuitoc  ]Utl  convcnicnseft. Cum mhil  interlig 
an  Utc  s«m  contcftara,anoer6  abinitio  procutator  intcrv«iicrit./# 

f.  mhtf  Q.eod.  Perindc 3c  « ad  caufam  agendara  da»ut,a!ium  tubfti. 
lucir  ndptoceftumspprilationis  potoft;  quia  ca  modo  lith  con. 

h  wncaMoc  t  Scd  hacdc  rc  plcnius  agimus  tnfta  md.ljx.  eod.  Mud  % 
v«onftat,<juamvi*procuwtoia4  juakii.  alium  lubftatucK  ncquit 
•*•  anto 
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antc  liiem  canteftatam.tamen  ad  negoria  gencr  alircr  datum,  alium 
nd  ncgotiafublritucre  poflc.  Li.$.m*giflrum&c  txtrc.nU. 

f,PcuuIc.J  RcUtasc{iinfA*dL<]*tmi4tMAm.S9**JW4r.d9 

AdI.minor.7i. 

Mlnor  uiginti  qutnque  anni»,  raajor  fcptendeeim,  procuraret 
idoncu* nonctt,  cxquibus  caulisin  inrcgrum  rci.Hui  poicft. 
*ex  htc.  Id  uctd  ti  nesaccidtfc  putandumcft,  quotics  ipfc  noratnc 
fuo  ucllinc  mandaro,  nominc  altcrius  agir. tot  ttt.  L.  Quri>.  IttkL 
ferf.slandi  tn  md.uon  ejt,  Alias  enim  mandator  libi  iiuputabir, 
qi.ou  roinus  apto  fu*  rci  commilcrit  cur;  m.i.cum manddt0.tnf.Pe 
Aiin.Sc  pci  confcqucnrcs  minor  procur.xtotit  omcium  fuftincbit 
fetcd.  Vndc 6V cft,  quod  fcrvus  major  fcpcendccim  annts, procura- 
toris  hibcridi  giatia  poteft  manumirn.  <.  tufl*  tnsj  Qjnb.tx  cauf. 
manum.ntnUctt,    Alucrvulgo  Do£oia  fcnUrc,  nintn  um.m.no- 
rcm  quidcm  ^rocurarorcm  ad  ncgoria  fore,non  tamcn  ad  lirct. 
DU.bte.  Scdhoe  jamrr-dcmini^rocMCumcft.cum  ampliusctiant 
major  fepiendceira  annis  poftularc  qucat,/.  i,  Dt  ToJlul.fpAd  uc- 
rd  procuraciom*  rnaiicrc  multo  grauias  ccnfcrur.  Dcmquencc 
oputforei  majoicm  leprjndcci  n  aimts  procurtroris  habendigra- 
fia  raamimtrrcrc,li  i>t  leprocuratore  aJ  ludicia  di&um  non  cttet* 
tixJnd.i.jusJx.  quia& fervusal  n*g««tia  procurator  efle  poffct,  ut 
manunnillione  e|us  ici  giatia no forer opus.  Nou  mutar  I. cxigendi 
li.C.eod.quiaibt  utlama^  atcm  accipiinus  ocrodecim  annorum, 
m &  'tni.\\M M»%um.t-  md.  Arque  hoc  am  oiiin  Specularorob- 
fcrvavit,  ttt.  dt  Prtcur.  U     **m  %.  ftauttur  Uomtnus  Brtuchtrfl. 
Ctnt.  i  X  4f .  \»octoruu»  lamcn  crror  •  'outirScij  jurts  aathoriuic 
Oacutcft, c.j.dt  Titcmjn *.C*j*cdtb,i  1.  Obf.i**  m9trfmm% 

Ad  1.  Ncquc  fcmina.5*. 

RFccnfcrttttrhoc  loco  ndnnu'Ii  q-ti  proeuratore«erTe  neejuQr» 
6c  mt-r  ccreros,  railct.  Arque  Kis  cx  iurcCaaonico  *4d«n- 
4hm  cft clcricus.  dtxi  t* ».  4 1  .f*f.  etd.  Vbtutdt% 

l.procuratorc.  55. 

RFlatacftfn >x\inU      M^rsf.TbipTchd-tenimat  ejttt 
procnuwuaccin  fuamdomiaopttfc  urar,  ucl  mtnut#  ^ 


til  P.  Bmsii  ic.  ceywENT.  1 

Adl.adrem.  5t\ 

Vide  qaz  pouimuslatius  infiijnUi.tod. 

Ad  1.  Qui  Procuratorcnv  S7* 

Inirium  hujus  lcgts  rclatusaeft  i* fira,  iul.ddlt^dtum.Si.tedtit, 
J.  |  J  Rclatuscft  fupri  i»  l.+o.l.rttiJtalfttHnistod.ttt.Vbi  plct  c4o< 
cuimus.an&quarcnus  cxccptio  procuiat»rijp*ft  iitcmcoatcfta- 
fasn  opponi  qucar. 

Ad  l.procurator.58.1.<9.&6o. 

Quatenus  pr«curacor  alienare,  aut  tranfigerc  queat  ud  minif,  !•• 
lius  tradim ns  fupra.  -44 /.  eulltproturdtorum.Dt  Trtnfttt.  tflMm 
nt*2firi.  Dt  Pmu 

s 

Adl.  Plautiuso*i. 
Vidc  quz  ponimus  fupra,  tdl.fi  protUTdm*t.$tfm.ut\ 

Adl.adlcgatum.  c52# 

I*  Cui  dctit  dliijua  mdnda/a  e/?}  ettAtn  manddtum  idcin* 
femus ,  ejuod  iHi  neec/artb  framitttndum  cff  :  tjr t)  (Mrl* 
num.i. 

$.  lAh  proturdtoT  invitut  dppeiUthntm  interftn*ti& 
num*  4..  fure  Cdn*  ejuid  in  hdc  rt  )uw> 

PRocu rator  t cui  ccrta  actio  ssiandata efr,  eam  quae  ad  uictoria* 
lilius  pra*mhtcndacft,fineexcer>rione  procnratorij  ^mcrucrdi, 
•xercerepotcft,  veibigratia  ucuiin icmactio  mandatacft.inter- 
dictumcxcrcerenon  probibctur.w/Jnr.ct l.adrem.jt  fup.tcd.V** 
de^uicc  ucrfacui  amccedcntia  mandata,cidere  cV  conicqucnria 
rnanda  ra  d  iee  m  u  s ./. ejui proprio.*\6.f.item auea itm.  & l  quprocurd- 
torcm.tf.  in  prtncip.  fnp.eod.  Quamobrem&  datusacf  pccuntarfl 
c>igctidam,luluu<«neuj  recipere  poreft ,Comm.dictt  VtlUUb.in  com. 
Smt  uoceVrocntutor.  Aiquccx  hoctcxru  confequens  clt,  procura* 
rcrcm  "<•!  invirum  non  modd  appellationem  intcrponcic,  fcd  & 
poicqui./.wv/w.C.wd.  Qutd  quidcm  idmitmm in  appclJaiioaa 
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nh  int*rlo«itoria,noii  aurem  definitivi;  prcterquam  fi  datus fit  ad 
^ua/eunque  lires.  hmrt.&-DD.  imd.l.tnvtt*t  tAUx.tindtmdtccnt 
9*mmuntm.T*rf*H.  opin  y  *  /ui^or.  £  dt  jtpptll.  Sed  cgo  puto, 
Sc  piocuratorcm  firophcirer  ad  caufasn  peragcndam  datum.ap. 
pcllationem  ab  omni fententia  profrqui  nccc iTarid. d.l.tnvttms.C, 
caW.Vbi quia  nulla in^erlocutoriar  mentio fir, nec  nobii  eadem fa- 
cieadacft.N6nmrardJ.aaor  C.de  Arpcll.cpnaeaproccdirinfira- 
.| Iici  :&otet  id  cft  daro  ad  obfctvandu  torminos  litis  uniusalicu|ut 
proccfsui.  Abhocenimpwcuraror  lorg*  dtvcrfus  eft.cumis  lit« 
contcftati  ipfcmrrcenfeatur  cjus  domuiU5.lprocmr4tortt.2j.C.tod, 
•dco  utin  ipfumejuoque  fententia  fcratur./  i.Q*dtScnt.om.\md.Lft 
tarwcn  (ureCanonico  perrhir«um,ut  procuiatorfirepliciterdc  ai-  ' 
s/erfirarefentemiar  dominu  faciatccrnorcm.ut  is  appelltr,app<lla- 
cione>er6  profeauiinvi(us  noncogatur.c  imm  *n\mflt  i.fin.ex.  eod. 
Cer. rum  /i  appellatione  non  ititcrponat.au t domiro  h\  non  fignifi- 
ccr.tenerur  hocnomine  madati  Ar£.lJ.l  i.i»f  tJM*nd.  Oatus  ra- 
s>en  folum  adiudiendsm  (cntcntiifn,  vix  cft,uu»b  appellationent 
•mifia  reneatur..rr£./  $.in  frtn.ir.j t\&i**d.&*r£.l  fprocnrntor.xo, 
Ctod.  Ncc  imprdit  hictcxrus.quia  is  non  pr<  ccdir  indato  ad  una 
nliquem  aclum  folum.  Dominu  tamen  matuic  cjns  cci  ccrtioxctt 
:f*ccrctcnctur,utiifruatur  dcccndio. 

Ad  I.procurator.eJj. 

^7  Ide  auc  pofuimui  fupra  mJ l  nnllifrocurdtermm.  7)$  TfMnfkM* 
*  ubidocuimusplcnc  qnando  procurator  rcm  dosniii  alic»aj» 
qncatvclrainui. 

'. 

I.Is  CUjUS.O*. 

•pErtinei  ad pofita  inUtjmlSPdmUs  reffondit.it.  eedtifmti  um 
*  txfltcmmms.  &  cftcadcm  reJata  fupra*ai/.i«rirM^.f>/.i7.^« 

AdJ.fiprocuia:orcm.<5. 

af^Vod  hic  Accurfius  cjuxrir,an  lireris derr ini  ftc  rnr  f  gillo  adi«- 
V^dto,an  rr  inus, id  indi^nuro  ci»a  ffionc  cft,  cum pcnit «s  in  fac*io 
'orftrranfc  quatcnas  litciar  alicu.Ui  fiut,vcin  inus.Idcoquc  haec 
*cx#rc&c  aicjuciis  cjus  appiobatis. 

T  M 


«7* 
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Adl.prociirator.  67, 


I.  fnturuttr  un  dtminus faitt  tfftcit  an  tjr  efunnit  '»*vt* 
niendus.&  nnm.  j.&t.. 

2  //*  dtuerfrm  bu  in  re  quam  in  c»*t>rtAm 

5.  Ctmilinurl.  fin.De  lnti.il. 

6  fntutt/e  &  iiminflnttre  ciu>  ntn  ifd  eiJ.  &  num,  fi 

*  T}Rocnritore'iam  finiio  offieiwtcn-tiit  de  ncg  >tio  te-npore  *U 
-*>  nuni  Iritionts  1«  rg  (Kj.icr.^xr.  N.im&do  .imu<.  q  ti  lcmcoa- 
vcnitur,  fed  tinium  uilie»./.  /rt'urvts.x  z.      prtste  vtr.if.  Dt 

*  txf./  f>»/>.  $.lrh.>  ki  cftinco  •triiflibir;,  niroin  ,n  ii.ij 5 cor.tr** 
nj.nclt.  /  TliH  iMs.fitp  eii.  Cid: queptrvrms  f"fr'u  tdl  i%.$.ti*4 
cod.ttr.PiJinc  1  li  l  yjai  1  omm  co  u.m.-h  ine  m:  >  1  ra  itu  n,»ia- 

**  nnnustcn^tur  lolu>././?^:Ow//*. '.i        DsNc^ufl  vd  r  .iluttlc- 
f»  ftiocre  Jtttfriscft./.  1  .f.tifd-vcm  17.  ■'//.     £\.vi  .i^/.Vcc  ?  Irm 
fadt  l.uIr.Oc  ln.tj  a&.q  -jiaibi  .Kopo.uiur  ntiJjnooiutfconf.il  >, 
niiuluero agitur deconuaotu  habito  cumpiocu.aiorc.  Ueniqas 

*  +&rJivcrfunieftinturore  uclcura:oref  quonu  nh»  cx  g  to«jto. 
cio  no  nuie  habito.finiro  munerc  non  convcniuntur  ./,p  jtf  mmem% 
$nf.  QuAHd. exfact*tHt.(^\\trn<&\T\3ili\\x\  ncc  adminrtratorescivi- 
tatum  rinitisorncijs  tenentur./.t.f.  in  etem.de  *sflm.  reipubl.  At  Jt 
his  quatenus  tta  ilr  uidcbimus  Utiusinfra.rf^/.CJt»/Mf.  Dcreb.crtit 

i%  Ratio  tucrd  divcrfiratiscit.quod  admimfaatores  iremo,  nc  rurorei 
invitiobligAriccnfcnrjr^cjuoiittprocuratotibMsruiniucft,  /.wr> 
tm.io.  C.  de  Ne£.ieil. 

i.Qupdprocurator.61. 

pErtinet  aJ  ct  qox  ponirous  fupra  m  /.a*/.c#^.Vbf  pleiictraAaui» 
*  in46,au&  quatcnuspiocurator  dominoa&iencs  qaxrat. 


quatcnuspiocurator 

Adl.Paulus.  69. 


/.  J$M  frteurittrem  dedit  an  ejr  quitenusiffe  ctuftm ful 
i£ere quc«t uel  mmm  &num  z.  jt 

4..  K^tu%quandi,  &  tucmedi  dtmtnm  mndutum  queti 
ftwtndre,  /• 
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7.  Tr tikrdtert <tm dtmint  in  revuititne  ctnftniiente f 
tiverfdrinmtftrteAt  tttfentirt  &f. 

QVi  adhrcrorra<flandamprocuratoicmdcdir,ip(cinterimcau(a  * 
(uznonptohibeturadcflc./rv.AiV.itatamcn  utnon  pct  princi- 
palcm,  fed  pjr  procuratorcm  nrgotium  gcratur.  /.  ptocmaottktts. 
2  i.C.eod.l.nb exfecttt*rc.$.fin.7)e tsfppcll.  Adcc  i  cium  ut  incun-  *i 
dcro  fentcntia  fcrcnda  5  ,£./;./.&  nulla  fit.fiin  dominum  ab- 
(c  ltcni  cfcnonin  procumrorcro  feratur.  /.  1  .C.de  Sent.crinterlc-c 
#»w».y«J.Moiibus '  tamcnTranfifulaniar,  fidc  mandatucoi  ftnetit, 


fcrtet.  An  uerd  1  mandatum  nequcat  rcvoc.ue,  quslitum  eftjcV  id 
quidemanre  litem  conttftatam  f  crrrifliim  tft.lante litcm.  1  0. 
modo  tcsa^huc  intcgta  fit.l.fpdtcr.C.  %SM*ni.  rura  fiprocutator 
nonduro  fumntus  exfeqnendi  mandau  ciufa  fccctir,  autproco 
dominus  necdum  judu^tiumfolvicairccit,tiinitBim  roagiseftpra» 
Cttratorcm  invirum  finc  cau  fa:  cognitione  non  rcrotvcnduni.  *rg. 
dflins.  t.  $.fin  fnp.eod.  Scd  fi  quis  tkfi  nfcr,  hoc  tft  prccuratot  rti 
ix<  c  tuandatocavcru,  is  ip(atautit  ne  p  io  rrniii  «tft./  Titiui.jf* 
tnf.eodd  confcqucntcr  encmr  ludican.  l*TUtttit»s.fnp.  cod.  quo4 
tamentle  utiii  a&ione  u  tcMigin.u*.  V  tde  *t<t  nos  ez  de  reUtefnprtt 
mdt.iZ  i  fin.eed  Atqne  ceoiu  *  aecipit  ndi.m  tft.  quod  fupta  ic».  f» 
fcrtur,dcferfori$  icn  cvcndi  caufa  u.terpouendjm  caufacogr.U 
tJo.emeflc  l.  %s ct4)vs.(>A.et>d  Qax  tft  pctfp  icuacjus  lcgistatioab 
/rcurfio  qnrfna;  cun.  folius  cx  fcr  forij.  lncamentio  har.  Henrit, 
mStterin.  inlib.  Prxl.  repc.  1  a.  Quarrobrero  ca  uetb*  At*/a  cognuit 
4biu'cw  nonabundant,  ut  Cuj.uiustatuseft. lib,  ii.Olf  to.roft  t  4 
liem  ucidacceptjm  prccurator  nunquam  aluer  revccatur  quirn 
f>rrviiccgMtionet>  uigenticaufa.Wi*!/*/;™  \nL\t.  Pioinde  tc- 
ceptum  eft,dominuro  hodjc  folcnnitcr  cicariadptocurationiicx- 
<oncrarioncro  uidcndam  .*  qui  tamcn  fi  emarcat,  poPea  ron  audi- 
tur,  qn6d  fatis  lit,  eum  factum  clle  ccrtiort  ro,  Dn.  Vnlt.ltb.  1.  ftt- 
ffpr-  K*m.  t,  3  0.  u*m.4\.Cjailt  lilr.i.Ok.  46.  At  *ucro  ptt  curatorc  f* 
cum  Cemino  in  revcctionc  \  oft  Iium  conteftatam  ct  rfcrtien- 
te,  quxlitumcft,  an  advcrlaxij  cenferfus  rcquiratur,  uocd  qui- 
dctn  Accuifio  uitum  cft.  W.i*  l.pvf  httm.  17. *d  txcihUcf  niu.  m 
fne.  tttrb.  tttin  kic  ttdxerJnriHt  thtr*tt  r  frcfttr  mtntur  ttr.  fer» 
fmttrt.m.  ttn-nit.tm  dittt Sc*rmin  tktf.  Stnt.  4  t^.rtm.  ifi.  Altj 
*v»tM  Smt.  tl*  It.ftfl  Rmktydl.  m  Li.  rtw%t7.Lt  E*tb.  rtiu 
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Hgo  refpcndi.rcmtn  faftoconfifterc,  ut  ti  migni  iflterliradVer/aJ 
ri|  pcocuiatorem  alrerius  p'rt«\ non  removin  aJvcrfaitus  cuanft 
in  caufar  cognirione  lit  audiciidtu.drjj  d.t.  T%umi  -j&.wf  cid.  cV  c« 
caiu  rubct  locurate«icntiaDo;torura  li.iminu<  obexiguarn  mo« 
I;  ::i«m  confenfum  c>>««  non  rcquin,  ldquecx  ftnrenru  Koncht- 
••  gi1  t.  *  rque  id  ita  mortbu.  fcrvarur &  raiioni  convemt.  Ncc  /aJ 
rvm  »Vu  I  f.$ .•cn.juJ.  lolvi,  u  jia  lbi  mki!  de  procuiaturc  mutau- 
«io  trjcuturjvd  folum-n  ->Jo  1  i  cx.'!icaiur,quani'o  Ivercdcj  luiga« 
loru  Jcf uncti /cc uuum aui plurcs  procuracor.es  a^crc  qucaut» 

Adl.  patct.  70. 

Yideqa*  pontmut  fupri  ddl.  34..  tod.  ubi  exnlicamm  quatcnt» 
piucuratouu rcm  fuam donnnura  dercndcrc  cematur  uclnunua»  . 

I.Abfeos.  71. 1 

fccUtacft  Capt.udLjervum.r.yolice.eod.  tit. 

Ad.l,  pcr  procuratorrm.  yim 
• 

t.  Aitnnts  fcr  frccurMtorct  c$nJervMntur ,  MM  <{hatm9*  - 
./.  J£*mmJ$  idn$n'UM Jit.  &  $. . 

*•  Egulare  tcfl  domino  pcr  procuratorcm  acionei  conf"varip 
*^  non  ramen  acquiri.prr  £*»c  cum  pcr  liberam  pcriomm 
nihil  iiobisqu*racurpfarrerpolleliionem  l.t.C.per  pcrf.nobm 

».  «Cf . ^sir ftutiMS tn t  mf.De  Acq.rer.Aom.  Er 1  lUdcdircctar  ac- 
rionis  acquinttone  popctuum  elt.ut  rcctc  Accurtius  annotar.  jr/.M» 

W  I.t]HodprocHr*tor.fMp<eod.  /riiis  tenim  accio  domtnod^tur  faciiius, 
naraiiex  re  mandamis  contraxcrit,  lnviroco  hoc  noimneactiocifc 
mand iror i .  tex.  tn  d  /.  tjutd  yrocftr*tor.l.  lulutnnt.x  \.  \.  ft  procur*torm 
Dcisftt.  cmp.Qu  >  \  ic  ita  ett.ii  prefcnte  doraino  procuratori  fuc» 
litpromiirim././f^rtfc«r4f#r.7.  7)e  Verb.  obi.  N«c  recipimusCu- 
jacij  fcnlentiam.qui  id  itademum  adtuittit,  fi  una  &  cx  rc  domini 
ftipulatio  fit  facra,  narn  uriumqjc  hoc  coojuiurim  rcquiri  nu£. 
quam  icUrum  e(r,  caquc  ratio  quxrcnda:  domiuo  actionls  per  fo 
furlicit.  Pnie SuinjnjTrAiJt  i.e .0.  Dcniqucf&ii  alircr  domiuorca 
iua  icrvari ue^ucat  quamcx  conuaccu  pcocuratoiis,  urilis  acti* 

doruin*  . 
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Jomino  danda  eft./.  i.D*  Inftjt&J.fju  fimt/Dt  Pri*.&if*  HtU 
nfirAs.d.l.ptrttt. 


i.Si  Rem/y 


Blclata  cft  fupra  *dL$.t:fin.Dtbis  nnintt.infnwk 

Adl.  Ncccivitatis.74. 

fMvtraris  nominc  litcs procur ans. won  procuntor.fed actor ft+^ 
V^pi^ueilyiiJicusdKitur./^.W.^/w/.^.f.i.w/ii/.t.  lure  ta-  "^** 


ro  C  iwmico  nominaproturito  i<,&  iytidici  fcrc  promilcuc  u- 
furp.i  uur:  Licct  proprie  fyimiuis  dc  actote  civiunsdicatur, nf  i» 
t.fexmo  'ufir*.& rv»  cAPif*  'D:  'Prtcnr.c.tn  ftrf  tctnutU.&  in  c.  tnt- 
ferjtirct.  De\U'vtt  ctlttm  \\  hi  procuracorcs  nonconfhcuunr,  niil 
lirc  1 1 .n  cont :<Wx.l. ma+t.cjr l.nejne frtCMrnttrtbns. C.eod.ff.ndl-t .  nfrnfkm 
fup.hic.  Cctcrum  ilirci  I  irc  Canonico protifuro cft,  Kccrotescc-  ruruLmn 
cleiiarum  qnafi  rcrum  domhos, 6i  ante  lit-mcontcfUumproca- 
facorem  couiticuci  c  pollc  J.c.  petittt.tx.dt  cProcnr9  • 


d: 


AdL  Ti;ius  7/. ' 

ir,fenCV qii  ie  uktoiiti  oVuIit  cfrm  fctict  ctntum  non  efl5r0 
'proptcr  inopum  iu»pii:icipili  jcc-dita  d^rtn  ionceontl  ia« 
ftnli,3c  juJicuo  folacndononcxcufir  n.tex  ^c.nam  wViMipfam 
fciteiutidirigitur./.  PUmins.fuo.etJ.S^d  m  protur-aorc  qut  lo* 
aiini  mind tto  tgtr,c*nrrarium  Jtcimaa.  n  im  cum  paupcrrjit  pnu- 
cipalis  a  lnc  procuraa  i  1  cxcuIat./.MMr/w  4\.$.  jin.fnpeod  Naro  *C 
i.i  hanccco  r.rarto ) .idic\ti  actio  non  ditur./.^.' jud.  Quo- 
i  c*  nimirum  quis  jufluaut  cx  difpo!itionc  altcriu*  quiJ  admini- 
Itrat,  rortorueaat  co  id  tionis  mutatto  multumopcraMr  ad  foU 
VenJuro  ejusininditum.  IJtitertt.ii.$j4r£iMt.infine»  DetA<m\ 
kj&U }  S.mfrt*6*p-  &t.ficnmJj..  Dt  S1lnt.B4rt.tsr  Cifidlksu 


Ta 


qvod 
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QVOD  CVIVSQVE  VNL 

VhB.SUATIS  NOMINE  VEL  CON- 

tra  cam  agatur. 

tit.  inr. 

Ad  l.  r. 

C0ct  ratei  8c  collegu  fovere  prohibirum  eft,  pr«tercc  41* et 

•^Lcgibus, Scnatufconfuhis  ,  IMnci,  um  Conftitutionibus  (unt 
HttmiQaattx.  hie  &l.\.infdt  Colie£.  pr»btb.  Liciu  ucr6  collegi* 
func  Piltorum,  fuatiorum  ,  Numulaiiorinr»,  &  divcrtbrum  opifi- 
cum,quit>us3c  fcrc  certa  pivilcgia  cranr.  l.ftn.i  pen.Vt  fnrctm* 
cW«*»«V  mHH.itt.C  de  hmil.ctrp  VrLT^mAtik.  1 1.  Scd  hodiremm  tnul. 
f***  tisinlocu  adrnittumui  collegu  con  por  rum  ;  matfceite  ToI«4 
igitur  ea  c\  civjta  ibusbcncconftitutis.rcipublicr  non  modo  utu 
lc.icd  &V  laudahtleeft.  l  lane  collegijs  licitis,cV  Mo«bu*-fic  lurc 
/•1  rjw*».  Canonico,innumcrandar  (unt  unircrfiraresccrncbiorum.capru- 


ffwvki*  lorttm,  o^convcntuum  monialu  in.  Quorum  Abbarcs  ucl  Ptxpo- 
bmZ*'£l  mteidu m cnam  lu  rcma gladij potcftare  utuntur,ut dc  Abbace 
f  Hit4ftIden^,iltoiiwi!crcnfi,Fuldcnfin«cumcft. 

1.  CtllegiumMn  (slilsbus  imfcrdre  ftcunUm  tueat,  & 
j*ate*us.&  nnm.i.ty  t„ 

J«  udn  dr quateuus  ma\er fars telleyirkm  inbatrt frje}** 
dicetmineri  &num  4. 

i.  SententU  huius  textu*. 

7  l^*  frsncefs  alteriJ*bdit*Jt!it*tsh*j  fecunsam  mf$* 
ware  ftfsit, 

c*  I.AA*'»*»  a  ▼  t  1 n..)  Occafione  *ejut  <jiiod  bic  dicirur,  eol« 
V^j^gas  fcu  mcmbu  focictatis  a?icuius  arcatn  habcrc  cwm« 
jnuncin.^nxdtum eftanc-  llcgiu'W  Ibtiahbus pctuniara  impcraro 
ejGca\t^uodfyiidicoautfuj*  rioiibus  pcrmilium  non  clt,  quia  «* 
rlmi|  qiufi  in  curationc  p  bbca  lunt ,  factle  cenfcri  hocpokit 
iiltarcnmiiw  rcpctit ndarum  mrf.l.i.  %Ai  L-Jul.Xtf.  Quodcrgo 
*  tCoftaiiuf  peihihct.pa/f  j/.s«  fn  *a  Mcibumprecenfut  Lk  Vnivcr- 
AM&au  bbi  yn  lti  tun.ptu*  ouxAiaiiu»  j  ccuiaan,  urpuuc  pcfle,i4 
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iccipiendum  cft  dc  jurc  ccmttactus  teu  focwatir,  fiuidclicel 
©mncsco!lcga?confcnfcrinr.nam  jurc  dtcrtti  id  nulii  civicatum 
fi ne  pcrmiilu  principis  lictt.  /.  i  .eir.3  •  C .  T^ovs  ftecijnfi.  non  pojfe. 
iNJon  t  ramcnex  juris  rarione  major  pars  htc  in  re  pra^adtcabit  ^ 
ir  inonfaliter  quam  Coftalius  putatj  quia  hxc  les  i.  rcr  alios  acia 
£i*ret.f*c.l.3.l  4.^.1  inf.de  Decr.  *b ord.f^c.l.  1  infrinc  unk  mmaih 
•mmbui  tHfi^dnmpnllice  <Un pUcuit.  De  tAdm.rer.  *A  civit,  Ccte- 
rum  tboiu  ri  ionc Coftali,  lcnrcntiaadmitfa  efr.fi  cxconvcntionc  fe 
loiius  civi  a-is,uei  pnvil.  gio  Principis  ordim  daro,  aut  tcmpore 
itarnenw  liali,  qu»>d  prmtcgij  inftarcft,  rd  obferyatum  fu  ur  urda 
pecuniaTi  iinncrarc  queat.  Tum  cnim  'mper-bit  ctiam  ijsad  qu«t 
^lltlliias  cji  uecrigili  /vitr  icdun.iar,  cu  n  cvcnirc  p;  (7).  ur  id  uti t« 
fiat  aliqiiandn.Oijppc  i;s  cafibus,  ui&attas,  pUra  (urrrjgta  uin- 
cu -  r  i.  1  M  fftt  q*r f*  t  *  m  twp*ritt*p.  Qm. )  \  in  omubus  ccl- 
|cg!jsquibus:»aaicrun  ic  rc  ili^ua  poteil  a^cit,  rr  gul  ue  .ic  rerpc- 
tuufiuft./tfv^m.mr.  \t).  Ad  Hnntcip-  ScJ  ^qtiarfiu.m  tt.Cum  f, 
incol  r  c»>.  <,>«>:!<.  illoxil  vi\  \  rcpiiaitoiiem  p.utu>  fui,  trmicuntt* 
b<u  ravibu-  ciigitumah  uoj  uccu^tl  imp<  fji  x  nt.i.lqueincuii 
i\m  funmc  ncctlh  uim -cli*  r, nec  latrc  \  lc^iumum  cWenfuni 
t>  .ii-  umii  hoc  i mneti  v^cut,  an  id  f.icmm  rf?c-<  i  ue ;  m.tgtfquc 
dicimus  i«J  non  ntc  f.ctam. ptrd  tit.C.  T^ovt  Ved.  inft.  non pofje. 
Net  4  idrcm  ftcit  hic  cxus, quu  is  iorcr  c  l.       nmttnt.  teu  * 
corp  >ns  incmbri  «ar.Kedii,  jnrc  qu.tfi  focictatis  inccrcns  igtruc 
ctm'1  uiumdicim.i*.  Atque  in  rcfpundi  defitto  cimfulius  ahil- 
luitnbjsTraniifttUnia-.  ordit.itus.rlauc*  ncc  t  Principibus  qui  fu-  • 
pcmrt,  u.i  iinpcrioaut  alicui  rcgi  parctit,  idem  l»cct  alrerquim 
pnucipe  faprcmo confulro,.]uii  cxadlioncs  mdicerc  ad;ura  tna^ 
jcltati  pCttincr.  d.l.i.C.Nova  fect.  mft.  nonpojfe.  SeH  hoc  hodic 
Cor.fuetudincGcrmamx  bc  Iraliat  prorfui  abi«>lcetum  cft  cunin  Corm*»t4 
ijst^riiicipeSjComitcs.&pIcciciucBaiodesctumpytcftaie  JupiC  &  tuU* 
mauuutur.  mUverfa 

QVodomniumeft.finguIorumnon  eft.  ftr  hunetext.Hicic  f# 
uiiic  uoimulU  qux  nos  infra.i»  /» nnilu*  l>t  Teftib. 

* 

Adl.nulli.  j.t5caJl.4. 

NOnrur  hic,  qnod  incccrctis  corporum  aur  ordmnm  ptafSa 
fuft  a;ia  uincum.  O  >.  hicejr  »»/.         mtjor  AJ  tJAt (**'<'*<> 
QuuU uuico dc  tij  acvipicaduca  monuimoi » de  o^mbjs  corp'i  1- 
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t.  Baiil  towwifjT, 

tms  fttraendi  jui  eft.  V/W*  nmd  fefitimnt  ndl.i.  /.  «wii*/  dUthu.VtL 
Citari  tamcn  oronci  oporicr./.^.C.W*  DtgmrMk.10.  Arbttri  umcn 
f>lurcstbfcniibusaliquibus  nonre&c*  trburtrcntur./. ij.j.tttmf 
flmres.mf.De  *rt>.Phuc  qucd  luc  rcfctrur,  fi  dux  parrcs  deeurio- 
numtdfucrinr,  nurrtun  eumquoqacquemadagcndusndcrre. 
uctunt ,  ld  totics  itacft,  quotiesc*  dccrctoconon  firguUreali. 
quodcon.modumad  adoicm  rrdundarct.  rfrj.M.^  Ntdmtswftd 
Wff—t»/»  emmfjud.  Arque  idcirco  Moribus  cbtirtuit,  ut.quandoquis  cicol- 
4m4\  /»/*iegu  curix  quarfluofum  aiiquod  munui  tmbir,  inftruerc  isqui» 
e**4*«     dem,  fcinrerpclUrchoc  nomine  collegium  pcfIit.741r0r.tNr.fir 
mtflrds.de  Iu,t  patrcm.  fcd  cum  rcs  addcccincndum  &  daudn» 
lurli  a^u  dc  vcnu,aiubic  mi  l  nu  mcro  £t  fu  rgcrdu  ro. 

Adl.Sicut.S. 

/•  J>u*d  univerf.tdti  dcbetur  dtt  ejr qudteims  faguYttim 
%Cdtnr  uel  mirust  dut  i  utttr*.  &  num  2. 

/.  Sdlutd  univerftdte  dnfmguli  f*rtcmdcbitibabcant  <jr 
muM.4 ).6.4-7. 

•  f.Qf  Q^id.  r.JQuod  ■nlYcrfititi^dcbctur„finguIis  nondcbc» 

^rur,  necccontraquod  univcrfitas  dcbct, linj»ulidcbcn\ff*. 
iic.Vivdc  fcquuurprodcbito  civitatis  ftrgulosciycs  con»cninnl 
>  poflc.Qtod  4  tamcn  tcmpcrandum eft,  niii univcrfitas  fc  ipumac 
ingulos  civcsnominattmobligarit.co  cnimcafu  retfcrcceptuni 
cft,pi  o  dcbito  univcriitatis  cjuoquc  convcnin  froguloacivcs  poflc. 
Arqttc  itamcmini  mcnonicmcl  rcfpondiiTc,  &  contra  eives  Rci» 
fublicx  Groninjanx  cVCarapcniu  dc  facro  t  blctvtttim.  Ahar» 

•  quxftionem  Accurfius  movet.  An  t  foluta  univcrftta/e  quihbcl 
pctcrc  ptrtcm  dcbitt  pollit.quod  magiseft./.?.i»^;»c.Dc  t#//r£.<f' 
emf.ft  hic.Cetetdm  4tes ecclelix aut capituli.quia tanqutRi utrsj 
in  iiullitiscredunturcnc  bonts.  f.fntrdm  Jnf .  de  rcr.  dtvif.  iolutif 
fratr  tbus  ad  fingulos  non  perr  ineitf, fed  quaii  dominio  ccdunt  Papat 

mm/kttmd»  uc|  Tiicitrfj.ctmmijpi»  l>eT»kl.&  Vtct.flM*.  Qupd  &•  Confuc. 
nm^toir*  ,udlncGcrmanix-,  Danix,  &  Bclg.cx  tbtir  uit.  In  quibus  tarncfl 
Xmt»  d\t  *CT*  bonorumecclefiafticorum  Filcus  pcculiaiis  efi,  tx  qtio  ncccf- 
yerj*.      &»»  folwunrur  m  ufusptos  templorum,  (cholaium ,  pauperut». 
|.  Morc  f.,ne  non  impri  baiuio.*r^.rex.«i./i(5 -^.  i.c  W/ Qucd  tiM* 
turdi(  imus  lolur.1  univcrfitatc,  dcbituh.  proj  tttc  pctin  ctt  tdun- 
jgulos,  i  tde  i|5.(clurr  univcrrlt»t:bus  inulliginiut,  qua  ]urcqvii 
tocictatu  ucl  con<n.utu©i»i*  iftticnc  pof.illiCi.uL  uil  juiu  c^tci 
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TN  FAKBICT,  IX».  tl%  f?? 

Attffngulosperrinct,  aliqmdcemwunc  habcnt,  ut  fif  eceidit  ia 

comaumibuspratis  vicocutn,  &  agrisquia  vicanis  pro  indivifo 
ooffi  ienrur ,  quia  hi  foluti  communione  judiciocoromuni  divs- 
dcr.do  vcl  focictatis,  fcparari  qucunr.  Scddc  t»oniscivitatisqu«5  6 
alterius  impcrio  fubeft,  idcm  qudd  decrclefixdicirrue.  Nmc&m 
bona  e}usqua(ipublicafint./.;>,rfr.t7.  De  V*r*./i£.  dcftru&icivi- 
tateeadcmquoque  principi  uut  fifcocju»  cedcrcdicemus.arj  d.U 
—rr.wifsA.iHnc  4f£j'fivfi4ifrtntus  Qtti.  mtd.  uf.amit.  Quanquaro^  fh 
fecnigi.ius  lit,(i  incolarum  multitudo  non  folva.ur.  (cd  durer  jnro» 
Aniveriituis,  iuraquoqucci3c  bcueficiafuperc(sc./*r  Utdin.ltk.i. 
ds  Ttynk.  c.  i. 


DE  NEGOTIIS  GESTIfr 

Tlr.  Y. 
I.I.cV*. 

Hit  legibosmcmoratnr  neccffiras  hujus  cdiai, 

Adl.3. 

f,"pVpitmi  tAnt)  Quod  hic  fubjunftione  partieule  adv«f- 
*  lariB*  autem,  dicitcr/papiilum  compcniationem  pati,  id  lra 
^lerifque  acccptumefr^qaali  pupillui,  cjusqtiodaccepir.qtiodque 
•*nf«mpfir,c«mpcnfatioitempariar«f,«ropter obligationem  na- 
toralcm;  cmm  incoquo  aonfaclus  c(l  locuplctior.^/.  Ittt.  Auam 
*mIjo prthnt. 7)7). Cujacitistamen  alitcrcxplicar,  &  Iegir,Top*//# 
funt (! mntt ncittt* ^efsU.Si  interprctattxr  fequemia  uetba,  hoc  mo- 
elo,  PoltreicttjUMm  divi  Pij,  cofueniri  ncgotiorum  geftotumac- 
tionecomrani.  in  co  quo  locuplerior  ett.potcrt.Qiiod  fcrc  iu  r«- 
latunicft.  /.*"  iuprms.l  lttis.n  infeod  Scquitur  dcin,  Agendoai- 
tem  compcnUttoncm  c;tis  quodgefsit,  patirur.  Id  cft,  1i  pnpillus 
•o  us  nego  ta  gcfta  fi  m.agar  dite&a  ncgouoiuro  geftoiumadio- 
nz  gcftoridetiain  quod  gctTir.queque  kcuplctiorero  pupilium  fc- 
ci'  corrpenfat.  nam  qoi  patiiuradionem,(Sccompeofanonem  pa- 
titur  mulr6  magis  Compcafationcm  patubaturpapillusanie  rc- 
lcriptum  Divi  ivi;,  poft  rcfcuptum.  patJtarctiam  aflionem.  Cm)ac* 
M.is  O>f7.QHop<Tt,Hit &lp9fiUttswi.iH frint..  Dt W*iiu*/„Qu» 
^mdcn*  iatcrprctauo  avn  i&clegana  cft. 


tff  PiSasit  ic.  Qoumwt. 

f«  Ef  firarirf.)  Furbfnsconmciirt-orcm  as*orioram  g?fror««%" 
hihcttc:i9;icpn4&  conrra  hic  adrerf«s  illum,  «I  6<«.  Antcmpra 
£:iinjb  rcciprocsm  tllatijnsm  cenvemtl-  ^.C.od.  «juodtarata 
eic  «tiliaftiouc  imsnigrnduTi  cft.  Lturjnjrs$.i7,  <Z  esd. 
f.  H/tc  «iRiA.JNrgoiudcfan^i  anre  hrredimem  adiramnoft 
«ucunrurh*rcdir..*ii»r.  MiCt,f iinfpicumas  rci  ucrittem.  FiAi*. 
nc  tam«n  jnrisuidctir  hxres  fuc«sflifc  a  t«mp*re  morcis  dcfnn- 
4ti./- fex re.lt. De tttf.frrJt.l.tmntskdrtdtlMJ. 1 3 2ty./atr.  . 

Si  £x;ecutokJ  Qui  fnt  ct»rum  lucri  caufa  alrcnus  «e^oti* 
geGir,n«g  >tiararageltor«m  accione  renetur./.tf. %.fee\  eifi.  j.tmf^ 
md.  Itgo  «r  is  quitlrerinsnegonnTiagcn^tVurn  cotnmtfir;  Pau. 
narnns  exfccutorem  \  prajtnre  ncgitio  incodarnfn,  «undcin^an 
■•rfatura  doloraaU.^n^ucis  mihi  icnctur.nl htc.  Doraino  tarne* 
fdgnoriain  quod  exiecutio  fit, hsf c aftio  non  «"atur.qaiacjns  n«u 
gotium  non  intclligitnr  geri.  i^roinic  fircs  cjns  forrc  mniisuiH 
■  eadaturprstio.t&rade  do!#dasuc.  J.^f»f»*r4.  ;o.  Dt  £«/'#.■«!  i«  . 
factum. 

i  Hac  actio.)  N-»g«tia a!:«rius  gcruntur «el libf  xi gerentis  ucW 
luntace.uclncgencetliqut  twccllitatc,  nel  «ccefliraus  faltcanfutV 
pici»n«.DD.»>#.  Ncceslttara  urgcmegctitcuratnr,  exfecarorj  n«. 
ccilitatis fufpicmne  gerit Ii»*r  hom«  icmcns bona  f de.  /.  1 9.  %.f 
Itbere.  inf.  eed.  Vhi  mdt  qasftnns  lti§  nt£ttitrmn itFtermm  nctten:  fn- 
ntntnr.  Ell  «tia  tlit  fpecies  in  l.tnm f+ttr.  if.tnfeed.  Vbi  tanrusn  d# 
■tili  aetionc  tracrtiur.  I.  fen.DtTni.&rnt.dtjfr.  Sed  urrtquoacrim  . 
Ucundemcadctcrjccrurn.  l.iy.tnf.etd.l.tle  »ti»tittm.& ittDD.C, 
b.t.  Scd  ijuiprotutni»  rcs  pupiIliaduiinulratK.eam  tutornonef» 
fct,pt«  ncg«u«r«m geftorc  n«n  haberur j  e«<juc in  illura  protnrc* 
Jac  actio  eft.diftincta  rjuodammodo  ab  actione  hac/.  1  i.inf.Qmi 
fre  tut.nel.cttr.d.l.pen.DeTuit*yrMt.Nnumuut  La.C.crai  dari  t«i# 
pofT.ntmcaprocefht  in  rnilitecjttitatar  effe  u«r  fntcft.  £l.tnf.t>tn+  . 
»^«//<rx'x-Qucmadinod«m  &  accipiendus  «ft  locus  Ptuli.  ttL  I. 
Seut.ttt.^J.fo.  Ex  quo  tamtn  Cnjtcius  negntiornsn  gcrtotnoi  ao 
«ionetu  cum  judicioprototela  coneurrcre  puttt.Sed  hoc  cosfut.*. 
iur  pcrfpicuo  icsc».  dM  fcn.  Dt  T*tt+  rst.d*fr% 


■   ■  ! 
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mttm.  2. 

Ii  Lsftfkh  slitu*  Jmrh  Ounsiiifi  diverJStss. 

4.  Idhbdbhhni  pd*d**ti$i.m*mjfi4t* 

•  * 

Nlgotiorura  I geftorum eerio  ur fir, conring itdiccrfimode*. Pr  f»  & 
mocuranegcrium  uerc  nenm^fttmift.  mhicimfrimt.&  U 
$.$.mttrdmm.& $.feq.  L j . #.  1      Que cafu  t r  ecjuirimus  o^uod  |ef-  41 
ter  fibt  alic.nemebligatc  uoluerit:a[iiscnim  tantum  rctcncione m 
liaberer,non  criim  actiooem.  lMimsrtA.i\ .  X5t(ttnd&.imdth.  &  »n 
£cftorem  alie  actionei  fWent.  Tetbigr.de  Dolo,  io  Fectum  pae- 
tona.cx  L- AcjUtlia  &  fimiles  prore  nari.Sed  ■•undem-i  «{},<]  nod  |. 
ponnulli  obfe  rranr,  lorc  Canenico  ejuidcra  negotium  mcum  gcf- 
tnm  incelligi, ejuod  cenccmpUciene  mci  geftura  non  fit.id  jurc ei- ** 
rtl  t  no  ■  ica  eilc.  ^thsch  ,m.%.  d$  Vtff.  Imr.  cim.  &  tsm.  t.  $.  7{ictL 
CdrfoimTrtM.prMtt.  Itlr.j.t.y.mmm.  jk .  Qeanquara  probabihui di» 
cimn,  £  negotium  Tcrcmcnm  gcftum  hc,  raeee  gefter  ^uem- 
cen^ee  fahera  ftbi  obligere  uoluerit,  ctiarafi  refpccrura  mci  non 
fubncrit,  tamcnctiamjurc  cieili  hancactioncmcfie  ftrl.frtx.$. 
ftd  ttji.  hic.  ittmftr  hm»c  ttx.  &  sltti pamh *mti  sllti*ttt.  Deiede* 
tnegorinra  gcftumcenfctur  menm,cnm  e^ood  raeuranon  eft  nc- 
gocium,  tatura  habui.or  hicm  i.utmqmtritttr.<\VLm  cafu  ita  actio  cft, 
■  iicjuirarnm  habuitcemmodocx  ca  rc  alicraeut  aftcctus,J.*efd 
mrp.ftH.  hic.  paritcrquc  cjns  contcmplacione  fit  geftum.W.  f.  kcm 
fiMrif«r.ftff,aliis  non  iccm./. ftdftit.hh.midt  Smitil.»tItr*i.M.j. 
<m.m.ftrttt. 

f.Si  ita  J  Terf.Nam  ccfi.jMandato  meo  negctium  menm 

jercm^uodtccyracomraune  hsbui.cibi  cjui  nomtnandaflincgo- 
tiornm  gcftornm,mihi  roandact  crnccur  ttx.ktc.  quia  ncgorium  rc 
Ipfa  rncuan  cft.  L  jimmndstt.  14.  C.etd.  Ncc  mncat  1.  fi  maudayrro. 
02./.  Hcurator.to.inf.  Mand*  Tbi  non  in  geflorcm/ed  niandato- 
lem  hoc  cafu  negotiorum  gelterum  acrio  cfhejuia  ibigeftor  fub- 
tnteiligirnr  ncfcmfe  rcmcfle  cerctj.  tc  foliui  mandaciimuitogef- 
iilc.rurainprepofite  lciierrcmtcrtijcIjc.#r«ofex'. 
f,  Se»  »1  ico.)RcIatui  cft  ad  princip.hujui l.Tcrf.Amicitiaftlij.) 
Tidcdc  hocreitu  mf.ial^.  ubi  folco- 

y  l  t  1  m  <^i£im&.^  Rclttni  cft  fnpra  <d  f ritrcip . hujufi 


lte  F.Basn  fc  commenT' 

$.  Tiob  amii.J  Siquic  qucdam  negoiia  jcflir^uatdam  omf4 

fir,ejulqtic  conremplacttffta  alius  utr  dihijcnj  non  acccfht,  geftor 
corum  nonainc  qux  noa  g:flir,  tcnecur  h  ic  aftiane.  tex.htc  Alias 
u:io,h"  nen  alius  tuiconteraplationc  acccfiih%t,gratum  eriltiroan- 
damforcr,  ucl  ^iupaucis  Piaflium  ab  arnico ope ra m  zQ.cJ.tm eru 
2.Q.  £.  e$d. 

Ad  1.  fiautcm.  I. 

$  Final.J  Ex  duobus  foci*;s  quorum  ne^otiagrrunTnf  arrrrm, 
iiuous  prjhibutnt  gcrialter  non  ncm,  qut non  prohiOuir  hacac 
lienc  renerur.ne  ahcno  fa<i!o  libcretui  j  tra  tamen,  ur  i$  qm  uefuir* 
cacxrc  ni>n  patiatur  damnum.frjr.  btc  Opponi  folrntdiYerfar  lc- 
gci./  if.inf.codj  1 5./.40.  j  j.  inf  Dc  Selttt.  Seo  caritm  dcfini- 
tionei  ira  accipimus.fi  hoc  a#um  iit  apnoioprohibcntc  uttcrtiif 
hberetur,quodinpropetitodircrfumcft. 

Adl.Pomponius.  9. 

SI  dominus  negotium  malc  geftn m  prebetjd  quidem  qood  pre- 
ba'ur,'pro  rato  cft,  fcd  hocnegotierum  gcltoiuro  adhoncm,  tA 
rcpctcndum  id  quod  apud  ^cfterem  cx  ncgorio  eft,  non  uMi\ 
quamdiu  domino  gclti  iu>*une  faiKfaeluro  nen  ti\.nthtc.  ObfUt 
quodratih^bino  iubfeajuens  ^ftum,  paiiracnoncm  mandan.c, 
iHtiknbitto.  de  Reg.)ur.M  G.l.ftmfer  qnt  n$n  frebtbet,  io.D.eedJVndt 
eonfcqui  uidcbatur,  hancactn  rcmcciraic.  Fucie  qm  jrepofitura 
textumacctpcrunr  dc  n*gctio  alicno  mco  iiominc  getto,  quocafn 
ratihabnio  non  m.indaiiled  hanc  actioncm  preducit.  /.  4.  %.fedf 
t£9.  uerf.  n.\m  ttf\ fcrvHfn .fnf.k .  t.  ali|  uciiS  ahtcr.  Fgo  ita  cxiftiroo^ 
«juod  nominc  inco  gchum  cft  mc  *efcnte,  portcaquc  rarum  ha- 
kcnte,ejlil  noi^iac  neg©'iorum£.BCtioncm  t&zjcx.hti  qued  u«ro 
prafcnte  mc  U  rarnm  habcnrc  gellum  crt,  prixiuccic  icrioncm 
niundat i.  ut  tn l.  ctm  pAtitsr.  1 8 .  /#  attificttt.  r i . »»/.  mand.  Dw.  tn  ds+ 
rattbtbittommSDc  'J^g.y.:r.itt  f .  F sde  trtfrd  /*  d.i.tjut  ftiet  »J^£jw«t 
Quod  iraqtie  fimphcius  niumus,  ranhabitioncm  cempanri aiiii. 
«lato,  id  rcfpccru  cffccrns  accipimec,  quia  ncgotiorum  gcfturutifc 
actio idcm co ca( ■  opcrc  tur,  quod  acuo  mandati. 

Adl.  ncgotia.  ii- 

ABfcmiscVignoranti*  ncgotia  gc rcns.culpani&dolumprjcftaCi 
cafj^ita.fi  mvtitara patufamiiiaj,  ncgotia  tcntarit,  tcx.htcAUA 
h^i  ftctttmfii./.**.^.  c0d.Qnvd4*  cul^ a<Hcimui,ld  tanidc  lcvi 

o^uaru 
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Itf  PANBI«  T.  LIB.  III.  ttt 

%u\m  lattaceioc-/.  t«rm.C .^W.Pnrftat em.-wgeiUronineBidili. 

f>cniuir.rPMttl.i.Sew.e(nl.ttt.Scd&  dolura  ptsfUt  folura,«.ui  ami. 
ciiiadictusacccflcrir.ne  qua  abfcntis nrgoupcrirent.  l.^.^.wter* 
dum  fup.  c«d.  Drmquc  ctum  gcftor  inrcrdum  levitfiiTu  culpam 
practUr,  fed  iu  k  mcuirii  C|its,  tcrtius  qui  diligcnciisgcfturus  fuik 
|cc,ab.1iiiucrit./. i  .ufojrlf&  'D  D.Jnft.  de  obl.yi*  M  audfant. n*fe. 

Adl.cumactum.  17. 

M AnumitTus  »on  tcncrur  cx  negotioin  fcrfirute  gefto,  nifiii 
ciqucd  jam  hbcr  gcl7ir,ita  fit  conjunctum,  uJ  utiocjuscora- 
Hodc  ncqueat  fcparaii.rr.v.&jr.cW.  \  fA.\  .l.qu*  utiliter.+S 4.1  .inf. 
ndJ.n.C.eid.lloc  ira.uifi  quid  prowifciic  fcrvus  ur  nianumittc- 
ferur.nr.n  ctfi  hoccafu  conrnaum  jurc  non  inccJligwur.taraea 
domims  inucmmaciioncm  h-xbct  /.$.  C*n& tjnan  feru.pn  fu§ 
/««c.Quod  deprartoria  accipimus.quucivile  nrgcntumiiiccrillura) 
A:dominura  non  eonfhrir.  Scd  &  fervus ,  qui  rx  tcltamcntoad  li- 
Wcrucero  pcrvcnir,  gcftorum  in  terviiutc  rationt  m  rcddcrc  ic«c- 
tui./.Wf.i  ftn.  C  dehxr.  ^>r/.  caJcm  umcn  in  ucturo.iurun  o  ic. 
Cionc.Qooo  ua  luflun.-is  liatuic  m  d.ult.cum  olin.con  ru«.llct.^./. 
MUAutthter  $.\,tnf  fd.  i'oicftttiim  libcrtus  oicinus  convci  iri  J# 
/cculiawbi  lcgiro,c6qu6J  harrcs  peculi  im  ftrvi  Jcfir.  h«bcrc.4  • 
%*W<raatr4rtum.  Dc  Utt e  fx*Ui.  Scd  hacc  fpccialu  fui.t. 

Adl.atquin.j9. 
§.  f . )  ReJarus cft  fu pra *d\. y. 

S-Cl  libuco.J  \  o  nini  libci*  bona*  Bdc  fervicnci  Ci  maarJaruni  fi^ 
«^q  naco  irr.ihc»  'i  ammu  non  ruber.fed  quod  facir.ncccfliraco 
fe  vili  f.K;r,muidan  ac  i*  non  cft.  Ec  cft  igitur  oegotioruni  gefto- 
rum  rrv.  kte&l.filtltert.it.  tnf.eidAn  ficrum  cimcn  etiaro  pia»- 
-fcriptis  iic!  bss  acnoiem  lubcr,aat  mmdati  utilcm.  /•«  qnL$»filim 
ktro.tnfCornntid.  Qumq  jam  probjbiliiis  dicimus,  poltca^uant 
obrimm  ncgoriorurn  gcftorum  ucl  uuicra  mandari  clTe,  prarlcri. 
•'isucibis  v. tionena  cc llarc.  *>£./. i.t. 4.  DcVrtfcr.  uerb. 
$.  Nont/.nrum.j  Ati  hunc/.  uidcquxuotamus  lufia  "»/- 
nl»end.etd.ttt. 

Adl.  Nam  &  Scrvius.  21« 

1 .  t^fr^umentum  hu\us  le^is. 

2,  F.dcsqutm  frivsttts  hijis  dcdit fervsnii^ 

Z  3  S.  I® 


tu         t.  BntYt  1«.  «annf^ 

*.  C$»ttitA9t*r  IfftfltA. 

0,  TpL«rikoit  apud  hoftem  caprit,  latqM  dimiffo  ar  preriasn 
-»  de«ip:ionii  pro  o;r.nib«s  adfcrrct,  fi  is  aon  redear,  cercriquo 
p  roco  (ilvanr,  negitioruin  gtfarnra  tctioacm  htbeat.  ttx.mtt, 

%  Tmle  tprobabilnis  colligts  quod  fupra  monaimus,  fidem  qutm 
priv.tt«so|iiaque  hofti-dedit,ferva«dam%  fr*'*  *we  »mm  1.6  fnp. 
Ve  PMttMit*  ficapttvi  rcliqui  folvendo  prodimilTo  negoriorum 
gMttrum  acti««e«i  hsbent,  negoriitm  aIiq«od  c«m  hofte  ^crantg 
&  confc«uc«tcr  fubftirit  q«oda  dimiflb  cum  hoftecontractum 

^  ftit.  Scd& hoc  ipf«m.f  argumcnto  eft,  eapt«eri ex  j«re  pignora* 
rioniifea  marcar,  qnod  monbusstoitrisobract«m  abtrfai  mdut» 
tnmclt,  fifolvmr.icgrcfsmrubcrt  advcrfumeum  c«]us  idacci* 

A  dit  facto.  Cofnl.ptil  "Bnrt.  hic.  •arumque  ad  t  tcm  facit  qaod  dici- 
mus  rcm  imtr  alios actam  ahjs  no«  prejudicare.  prr  «■*/{.  itemqio 
q«od  j«re  Codicii  cautum  cft, uicaacam un«sn  pro altcriui uica* 
Md  obiigatione  pofieconve«iri,/.**.C»  ut nnll nit.  prt  nlt.uit. 
dtbitt  ttmntnr.  namque  ta  quidcm  rcctc  inamplifTimo  Romano* 
rarairnpcrio  fuir,  co  quoomnts  fubditi  cjus  codcm  tencbantat 
regimint  acj«rc.  Namficui  co  rentporedtnegarajufliriaeflet  uc! 
jufhria  «oa  adroiniftrata,  magifttaribai  majaribui,  aut  Prineipa 
co«q«eri cl  dc rt  liccbat.  Hodie  ucri  rano cj«s rei  divcrfa  clt,c«m 
impcrij  iflius  ■ifccrainterinnumcros  Priacipciae  po«ulos,fquo& 
r«  m eliam  (inguli  fuprcmapoteftatc  uruutur)  fi«r  divifa.  <arj.  t.d* 
mmnj  ntftr.ttutf.  i%y.u1w.mtT4t&igtf+u  m»m.$i% 

Ad1. 14. 

CTod  gcftori  folviturdomino  nonqucritur.niiidhaWtt  fa- 
jj  m.  nt  ku.  Hrccnratoris  ign «r  ueccm  hoc  loco accipimui  Ja 
s*cftV"c  finc  maadaio  »t  Jcahascumi»  hoc  utalo.tBRi  lniapcno* 
r,i..41i««i  tamencH  inco  q«i  matdarum  habet.  «am  ii  ctumigto- 
ran  n  domi  no  q  <>•  t  i  t .  i.f  protnrnfr.  n.Dt  Ac*.rtr.  dom,F idt  «w» 
»0  <jnd  **s  Itt  tn  J.J  9.  t#i.  <#»  lH» 

Adl.cum  patcr.  29. 

QTH  hfc  dicitdr,  tntorem.ltmm  pofthumo,  quinatasiimi 
crljcrcriextdminiftiarionefua.  i  rg<«tior«m  gcftorum,  tdd« 
-rr.it  jccipirndtm  acrioneeft.*r#«e/  fmtnu  \ 9.$  /m.  Dttftl.mt* 
^ eUrcd  j  non  compc;it.  /  pe».U*  #jk.  &  rnt»  dtftr. 


» ' : 
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*  ■ 

Adl.fi  libcrto.  31. 
f  ♦  Qrtdiu?  **tlittr*s  */it*)*s fecutut,  auibus ferifttrfi* 
0»idj  Accifieaetas  miniat^tJ  aclUntm  Itdbcdt. 
»•  Jff*4fi '  MAtU  ixtcrvtncrit. 
j.  x^ili*  <j*<ij!ifi  djffais*  , 

QVi  alteri  t  pecu  oiam  ivur u«  aceip  icndam  wandar,  cujus lit«ret 
inhee  •xpofuas  crcditetfecntus  cnm  procurarore  e«iuraxu, 
«V  idejufsor  inter?aair,  «tiawfi  pccaaitiu  r«m  man«iantisnon  fis 
uerfa.fidejufioritamcn  uil  crcditericomraefi  dabituraetioncgo. 
tiarumf  eftoiu,  idqu«  txcmpie  tHionis  tnftirerix.  mhit.  Quud  fa- 
tis  norabile  cV  inpraxi  fre«jucnriin  ufu«ft,  Scd«juatriiur,+  Anper 
Mqued  intermtndatorccV  «xhinitercm  litcrarum  quequeroedo 
foft  easexpefitas  noTarum«ft,crcdhori  noyaiienis  e)us  infcio, 
pracjudicari^ticat,  quednon  uidctur.  Atque  ira  rcfpondidc  fa&o 
e©nfulrus,i»/*r pttvtfAM  S*lUndi*& uttittm  leannis  Hernnrdi.Arfr 
t*m  I»m\us  textJum  l.  x  .uerle.  QntniAm  id  koe  ttmptre  * m  nenunddkn  - 
1*r  bdredttAs^ntn  tjl  tompttltthfum.  C .  de  Hdr.uel  %Aet.  V tnd.  Qi» !d 
•rgo^  finov^ttooij  tcmpor«  mandaror  ignerct.pccuiiiam  exhit>i-  i 
torilitcr^rnm  jameffc  creditani.authieraifaltcm  pecuni*  acci- 
picndjecxpoficss.noTitJonijrcmporc  rrpctcrtintcrmircrir,  tc  id- 
airco procurator  ljfdemqnau  criamnnas  uatcgris,  pecuniamacce- 
perir.taundator  quid«mfibi  iriapurabic  quo>i  httus  priorcsnon  - 
rcpeti]t,cV  proindc  ob  notationcra  qualemcunquc  laterpofitint 
cxccptioei  parata  non  erit,(N«  res  intcr  alios  afta  prxjudicct  ati;  tj. 
iedcontraprocuratorepnqalpccuaiam  polt  atuiatiencm  raafidati 
•cccpir, mandati  habcbit  tctienem, 

Ad  jf.  qui  alicn*.  cjufdcm  icgis, 
•lias  1.  52. 

GEftor  negotiorum,  pecuniaj  ejac  que  dtfiitcns  famptinus  fn> 
pcrefttulurasprzrcaretcnctur.rex.^fc.CcfIanr  nimirum  nfursf 
«cencurrentiqaanticawJ.twwW/fsr.^^^  Sed 
itadcniumge&jr  ufurat  pr«ftabit,fidom.nusprcuniasin  foinere 
habcic  lolcr./,  iuifcmif:s.$**UAjivi>Oe  ffur.n<\ ipfe  geftor  ofura* 
«xpecunijsrcdegir.aut  dcnique  mraaia  ruerir.  l.tttjtiin.if,  f.mn 
tootvm-ft/p.fodJ.Jlmeter.i+.DeyfiQMUM  Ucr6  ufuras  prscftct, 

iufra  rrac  tamu s  in  l  \  tmtd. tit. 

/.  g*i  mtttddti fi*ts  txctfstt  **  wtg.  lefitrM  sfiitntm 
b*\>e*t*tir2.. 

i.  g*tl  fsdifertZfrtbibitum  fit. 

4?.  'C*ucilutt9  u:ter*m  ghjjlhrtim.  / 


r*4  Busn  i«.  ceuusNfe 

.  J.t  Tb  BRtos.j  Qiii  nomine  taltcriusquid  uhraetpcdiraotG* 

-*-roijavit  quhm  ei  fucrat  in/noctum  rcpctendi  qui  a&ionem 
nonhabct.  ttx.hic  <y  l.  f  crci-.tor.  37 .$.1 .Ur  'TVtw/. Vndc1  coi.ur- 
cpcns  clt.ciim  cui  rcm  nrujmi  prciu  ccrrpar  vi'  qnamcutei  n  > 
ci  itu  ra,  rehcp.»a  non  K-jvtcrc  ftr  li/nnc  tex.  Arque  id  quidcm  OMI. 
duo.o  v-iret,(i  di4".r*r  rrclubitnm  fii  iic carius  cmciciui. /. nlt.C 
^  ra^.Si  n  m  n  t  id  d<u  fc  prolnbicum  non  fnt.an  ieye'H  ^uarfitum 
eir.V  rcpea  M  itiinuv  a  jttuiur.fohitinescoiwarium  purat.f/.otf. 
«,   Nc»s  di'  ivgtii-nus Vtrum  unliu  r  ctct^nt ,  c,tio  cafu  a&ionr  m 
n  \;ot:oiuu  g:!rorum  1j*£'iv  ur.rfrg/.i  /*-/  M.  rjr  l.eiHtmil  tcr.  +  S* 
tuf.ofid  atquc  itaXb.uiri  tcntc  ncum  accipiwus:  an  Tcto  iuu.iltrcr. 
cpjocjfu  non  rcpeiir.ffr/Wc  tcxt.DnnrX'  t.      rif. c^Cawd.atque 
f-  ira  loanms  fenrenria  furrcnda  eft.Ncc  nauta»  t  /  $.$.wkcll:  D*  R# 
3/i7,  c^uia  ea  proctdit  in  jure  beih^uod  publ'cumclt.#:  in  ciuo.ob 
pcriculum  rcipubhca;  ip(ius,dux  punitgr  ctiamfi  u'ilitcr  rraerei 
irapctatorisiufsum  pnpn.ru.  Nam^ueot  aliasinpaWicisplctumi» 
quc  a  privatis  divcilo  ii;jmur  jurc. 

7.  K^rgimentttm  hu\u$  Ufjs. 
2.  ComU&ttol-SS.  VcSolut. 

*  i*r\ ▼akcvjAM  matir,;  Mater  4  iuctu  pietatis  res  'filif  aalmi. 
v^niftrans  non  rectcejsahenat.rccetiamlitiumcaufa  ait  uem 

conUuuit,  dcniquc  ncc  accipicudo  pecuniam  hbetat  dcbitorem, 
**  #e>f.A/c-Nonmurat  >l.filia».8f.  Dc  Solur.quia  ibi  proponiturcum 

ipla  matrc  fumc  coniraciHm.  Quocafu  larrenita  dcmom  pcrfo- 

lntioti-m  !ibcuriocoi)tingir,fi  matei  folvcndo  ki.aui  dtoHormuj 

folvaitdo'o  malo.frar.iii^aw. 

1,  Ai^um.  textus. 

2.  ConctltdtioL  6  Com.drO. 

T  f.Final.y/^vVi defcaJitaqurduerum fibicum a!io*comrr.uf»tftU 

V<{(ump'Lum  non  inc  comra  alrcrum  ncgotioi win  go. 
*"  frorumacrioncm  habcr.  nthtc.  Pjiomque  'ad  nni  facirqtod  C  r« 
viius  aoaar  liictwicft  individua,  l.m*.  17.  tnf.  VcServ  AV  «juod  im- 
pcn&Uc  ar  in  r?m  mdividuarr^connmuri  tiividardo  judiciore» 
fct!  lo!<-»r  /  6.§.fn  *Httm.i»f.fimj»*Ki  divid.auia  judit  mrv cci»- 
rnu'U  di /iJun-Jo  u  gulanier  fcr  vmitum  1.1  nitt  raiaturr'  1*1  eft, 
l.arbtr*  xy.j  fcUttU.  &fn.  iooL  tu.  ttc«  au  Ji%c  udsiuiti  niccU 
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Adl.  fidcjuflbr.*> 

J.FinaLJ  eTabfcnrepuelli/e.uodeidnnatusni  fp©nf©cft,parcns 
•^fufcepif,  n©n  raandari  pueMasaiitdcpofiti.ud  itegetio- 
tem  gcfrorura  acrioe  Quod  &  f  rnfeute  pnclla  «juippiam 

a fponfo  donat um  pueliar.rccepcrit  patcr, in ciiukni dcpefiti  aciio 

Adl.Ncfcnnius.  34- 

K  iJUteriitlmtiMdres  neftthtiminitlrAVttjiute*** 
tefe/ititnem  bdbctt  uel  minus  •  &  nnm.  *• 

3 .  £>*siib4t  de  rt  \*rh  fit  i*  d*ki*. 

4.  J%MigJitr*g4rss  *uid*itricui.  &  j. 

eJ.  .£*/•' /J ///*/  ertg*rtt  tjuid i*  rem  f4tris.  7I 

£*idfi  nuritus  s*  *x$remtd*mi*mi*  f^malum.&t* 

MAtti  .  ucl  avias,       nepotit  res  adrnieiftrayir,  cuadcree^ne  a-  t, 
luitde  fuo,  fi  pietcftcmr,  <cco  norrine  pupilluni  uel  turorea 
convcnturam,  uelalirnceta  rctulc rit  in  raiioncs  impcnfarura.ce- 
rnn  ■orainc«ctioe(l.frx>.^i>.Exiratprotrftationeni«er6caMUcl  *> 
tontrariara  animtdcclacatienera,  prniumuntur quarin  pcrfonam 
erogara  funr.  donata;  cjuar  ncro  in  rcoi,  repCtendi  anirao  erogata. 
l.AlimentA.i  t  +  i>  \5.C1ti  l>\  t  dubio  tamen  id  cx  enautiratc  ira-  ^ 
pcnlarumfetiansfi  cadarc  difcrte'  proteltarum  aon  iirjitcm^ue  fa- 
cu1tatibaiejuicu]ni  ncgrtium  gcritur.srftimandum  puranr.^/  <§• 
Sicktr.td d.l.i  1  .C.ttd.  Qutdcrgo,  i  t  uitncuf  quid  erogct  incora-  4» 
tr  odunj  privigni?  prriudc  difiiiiguemus  utrunt  denandi  anirno,  au 
»«rd  rcpcrcndj  fir  cregatum.  d  Li  f.C.ccd.quia jrivigmfer*  Iibe- 
roreailocefunr.e  Gtttfr.m  I.4  f  6,Dc  gr.  &  *jf.ln  /oneribuita-  1« 
aicn  muncrum  pro  privigno  eecTndis  divcrium  eft. /.  j.f.7.  Dt 

ktn  Pianc  1  eV  Hlius  rcgotiorum  g«.ftorum  ldioncai  ha-  *l 
bcr  co  nosninc  quod  numera  y  it  patti,  nifi  uidclice t  folvcrir  anisno 
denandi.  l.ffUms.i  x.f.ttd  Donatio  ttarncn  non  prcfnrcitur,  nitl 
taan  prebct  pttcr.  %Altx.&  n/t)  in  1 1 .  ac  tasretfi  alij  contrat iuoa 
ftatuaac  .prriumj  riencsnqec  cdcpntcnt  piopatre.  Jttn.  gitffmttr 
&  ^ntcnmfty.  nntmr  mdJ  1  a.  putar.rcs  particulam  fcibi  taticcina- 
cive  pofiram  :  fcmcntia  tamca  corura  rationi  abfonc  e(t,ctrri  pa« 
rcntcs  quidcm  «hcfauribrc  cenicantur  libetis,  >uxra  di<5lt)ir />po* 
Inli,  icd  non  c  ccntxa.  l^eniquc  qued*  uxotis  nosninc  in  funuic-  >v 
/o|atusn  •ftjQiaiittta  icpctitabce  tdc^ucsn  ndijtdoi,  cor  itcm  Mmt*> 

Aa  oluoclf"'4/*M,f 
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^^^.quod^ojUumeftinT^riu./.  ^W«v»m.i;,  Ceoi.  VtUt**eH 
2*u  11  fm  dtftirtJtus ponimis  tnfrd  in  l.  f .  $.  v  *  *1J"-  \Hrt  d*t.  1  $HJ^ 
«w/  vx«r/i4  &  t  .%d  .ta.nhum  referunc  quiquid  in  famulum  crogafit.l)/?./»^, 
|t  1  *  s" 'oneLm  tjQtnr.  fnjl.it  Ool.  ex  cfitmfi contr.  SeJhoc  moribus 
WW»'  im  "a  ,c™prratur,niu\1ominusuifamulumm3gnam  crogarir  quan- 
wfervj&s  tiurcm,cVfamu!usca'Ti  ficiln  foNcrcpo&it:  eoenimcafti  beuij- 
/fW«     nias  dicimus  domiuo  expcnfas  (implicitcr  rcruodcodas  c(sc, 

Adi.divorcu.  35* 

PRincipium  humslrgis  pcrtinet  ad  ea  qusc  ponimus  infii.i»/* 
**w  unttm.Dt  Stnt.&  Htftti.  yAtfolttoffont.  Vtdt  f^lmtiontto 
ibtdtm, 

1.  iiliberhomo.j*. 
fceUtaeft  fupta,4<s7.  */f i).$.liktro.tod. 

»  Adl.  quifincjS. 

Q«ii  altcrius  negotia  adminiftrans  pecuniam  inufut  fuoic«l|E 
▼ertit,  nuxnnas  renctur  przftarc  ufuras,  Hoc  UaU  debirunt 
ufuraiium fuctic  antc\  alias  cnitn  fatil  eft,  cz  non  ufurario  ufurari- 
sjm  conflituL  ttx. btt.  mddc  tfitm pofm m  l. *  t«/ty  <*d,  Ncc  soutar  I. 
ideinque.io.  f.fiprocurator.inf.  Mand.  qutaca  proccditiu  ma». 
datorio,  it  esum  ad  legmraat  tanium  tcnccur,qudd  min&t  dcJin- 
quere  exHUnaetur  iftc,  quam  qui  ultro  amicit  i*  pnercxtu,  ad  ncgo^ 
tjiaaltetiusfinc  mandatoacccdit,atquc  indc  lucrumfuurn  captaCg 
lf.  bit  in primm  folnttont.  Tnc*  Ctnt%  1.  Eham.  f . 

Adl.folrcndo.39. 


—  —  —  ~  -  W  *  wm  wwm  j          —   e 

Ctum  ut  ccrrius  hbcrctur.  Solrcnti  tamcncontra  dcbitorcra  hr« 
tctie  cft,  nili  debitons  interiit  cam  pecuoiam  folmam  uoo  cfsc  J% 
tttm  pecjtntam.  43.  iwf.  tod. 

Adl.  ficomtttincf.  40* 

T5R0  parte  comrauntum  xdium  daraoi  iofecri  careri  porcft.fcW  # 
X  Lt.f.fiddmni  Comm.dtn.Qiodctgo  alibi  reitrumerl,cauuo- 
fc  a»  1400  cidomiuii  ptgftua,  nuj  ia  fclidiiu  cautum  f»cnr ,  ist 

pefscji 
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•cficfsioncro miiti  f  /.  in ftifuUtitnt.  x * .  VtVdm.mf.  id ita  accipi- 
endumelt.utroifsiofiat  propartc.  An  tcio  negotiorum  geftoiatn 
«ctiocuro  judicio  farailarcrcifcunda:  concurrat,  rclatumclt  ahbi, 
Vidt  i*d  Dommns  infrd  in  L  J  j . #,  utn  untum,  F*m.  trttfi  &  Sttki^ 
mtftrdj  /jki.r.i/. 

J.  ctmpccunia443. 

r 

fcclaw  eft  fuf ra  ml.fil^ndt.  i  f.ttdjii» 

-     Ad  .l.isquiamicitia.44^ 

QVi  ?roiciri*ac  pietati»  intuitu  pupillorera  nominequippiir» 
expcndit, co  no<vi»e  acnoncm non  rubc t .ux. btc-  A 1  hoc  tc m- 

rrrandum  per  ca  cft  qu«  po'uimus  lupta .  tn  t.  ^tfinniw.ttd.  E* 
oc*eio  textu  rotar.t,  matiero.fumprusquoscrogavitiripctcndo 
Jiberii  turorcs,  non  rcnercre  ,ncc  ccieros  etiaraqutamiciua  pater- 
«£  aur  pietaje  duct.  iJcm  fcccrc..  Scd  hoc  in  tutoium  tcI  fufpecti 
po(lulatioccmifiulafccft,tanquam.caufaoraninopla,  Ahiscnir» 
emraquicunque  amicitiaductuaad  uegotia  acccG.taltctiui.haae 
*abct  acrio»c»#  /  .Jif»f*l»  *  9-  i-fidf  V  *f*l* t$d  • 

Adl.quxutiiiter  45. 

f .1  JHuicParagraphofolet opponi l.ult. C M  Hrr.pet, fcdilt 
•brogathanc.  Vtdtfifrdttd. in  l.tumdttum.  17. »h  dtx$* 

,  » 

Adl.actio.47. 

I.XT«  MW  1  HKICTA  AH  *TItI  ACT.OHf  ACAT  ** 

i>nv  A  1W  rXTKOROlNAHHS  lTDiCUI.  &c .)  Qujjd 'hic  reU- 
tum cltTn *c  »one  negotiorum grftorura  inltitucnda rcfcrre  ,dire- 
rri  qui.anutiliconTeniatur.quiain  cxttiordinaritsiudkiis , ubt 
T.,nccnriofaxn,u!arum  nonobfcnratur,  h«c  fubtihtasfupenracu» 
JSt :  «.Uarum  p.ebct  ,^u6d  judicia  non  ranrum  cxir^rdinam 
dicunn.r  ineu.bu* ipfi preftdes  coguofccrc lo-ent.  ut.nl.  i.frmu 
Vttxtrtord  ctm  fcd  &  qu«  firoplicitcr  in  factum  coucipicfeautur 
Bcciecra  fcibcci  fJcmnftate  forrauUrum  confueta:  qu«  *  intcrdi 
f  euUri  no.nincdicunturpc.fccutiones./.  ftcunu.  I  7f.f.*c:tf 
mlt  OtWT*  fifntf.  Yidt  Gtddtum  tnl  dctttuts.  14  num.  1 1.  tod. 
Vt  L ZSZImUiJfu'  NtsMtctmmtdm>.Vma>  ucto  actio 

mcnte  ,usis  prom^  ,m,hsc  ***** 
ex  eomo\rarione       icripti,cxtra  uc.b.  *  ^T^C.X 
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DE  CALVMNIATORIBVS- 

TlT.  VI. 

Adl.i. 

X 

CATa mniator  eft,  «jui  alicai  ncgetiom  in  judicio  fraude  doloe^ue 
facti.  i.  S*»r.  i./,ldiueftfi7c^uiijuWici#prjvaro.hvc 
•u»licocalttmnictur,«#  httiu^.t.  Generarim  cmm  hujos  tituli e- 
«iiAunt  drc&«m  iueos  cft,  qai  utaltericalumnitm  ftciaut  uel  nc* 
ficiant.pccuoum  accipiunt.ij  igitur  lutraanaum  a  tcmporc  fcien. 
ti*./»6.iw/.f#W.inqgadrupIum,  poft  annum  ia  fimjr lum  infadram 
a&ione  r:nenrur.ior.#jf.  tdcjue  adcxcraplumadtionis.Quod  me- 
tus  cacfa.aur  vi  bouorum  raprorun  eatcnui  puta.tt  u"m»I«m  qua- 
tUuF\.imQi.l.u$.feu.iHf.ttd.  r     *  ' 

Relataeft  fupraadl.  r, 

16. 

Rclatacifupraad  l.i. 

Adl.  fiabco.S. 

-  /.  %ut*ocediStctcncmur.& num.il 
j.  Cu\tcii\  tbfervdtit. 
4.  Htdie  quid  \uris  de  ulumnutciihuu 

y  Lfrcs  frifcus.  . 
6.  lmCanontcum\ 

*  0Ti  (Tcic '  Clijm,nis  iaf["*"  «■nocenripccu»fam  exr«rfirvh*e 
V^rdi^otenctBr,&:n*t«'ca«traordincmproqu»litarcadmirTi 

*  pivnmr.u.x.btc.  Quodt  6c  ad  calummofbs  jedicio  pccuniaiioper- 
liiict.  FuMii.Stm.c^.  l.%juf.+4dSCTmf.  Ch}*c  Ad  dtct  ?Ju  /#. 

t.  ftfrw.Qui itamcn  -cundcm  iocam  «mcndar,  nt  propublm*  !cgaf»f 
•xiraordinAiijs.FUac  uer6,«]uia pubJici  iudicij  ralumniirer  aoral 

rT*/*'a  ^'Md^Cujacmi.^ni^ou^ 

y.Z:Z:  ^^J.ordo^  MUuI^f.UU  tAdU 

^         tuu.&tjMC.  hy.x.Vbj.3>\.  crumcalumnjofos  judicio pubhco  ira 
4.  pumcndo$admitrit.*f  ind.k.  TakH  fcriftHmtjt  wuhti  Solct qu«- 
J.  «.uecalnmmaror  t  judicij  publici  K.  Ii:e;a  in  fromc  i.orari  Ot.  prt 
^re.fAt.I.  TyVtTtfil,.  Quodpofccafublatumcft,/.  ir  C  dt 
6>   fcm.  Urc  tucro  Canonico  ckricut  calumnuto;-  in  c.imimbui 
Pri^ttlt  oSci^  ^  in culUmmiaiur.  m,  ^ C4/a*».OrdiHariI 

tamcrtfc 
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tttaciffient(oqHO<|H(  jure.fimilirudo  fupplicijcffc.nrderar.  e.  u 
fnnfi  <j.\.&c.  i.f  *-cnnfjrmd$  Utt  JttnSBtrntT-  Di*f in ?wtf, 
Crim.Qnn.cs9f9™'  ' 


LIBER  QVARTVS, 

D  E  IN  INTEGR  V  M 

KESTITVTIONIBVS. 
xrr.  I. 

MLt. 

Rlftitario  io  iotegnim ,  qtic  ex  diTerfii  p rocedircaafii ,  of 
btc&l.frtx.  inf.  eft  rc<iinreg;tndx  rci  vel  ctufac  i&im, 
Tnnl  i.Stnt.7.t.  obi  tamcn  reftitutio  ponitur  pie  ipU 
rcictfseru  a4tionc,cu«i  alitsilgntfcct  adum,qH<#quiscontra  jug 
perdiruiB  reftirunur.  Cnidc.  md  P*ul„d.  I.  T)tntll.  in  $  rtsrfyr. 
dt  tsftt.  Srricra  ttmen  acionis  ngnincatione  noi  \cuu.i.nai^Ut 
a^,  Dtftrb.Sitn*  Hrc  interdura  cxtrtordioariHirr  joris  reme* 
diumrdicrrur,  ce  quod  ferc  conrrt  jus  detur./.in  caufait.mf 
D*  JM.ntr.  A  ■  tcrd  reftiruneniscauf*  apud  qucmcumquc  jndice 
tiacrariqueat.olimqeidern  Tideturquedammodo  vcntilatuiv  fcd 
•birnuit  apud  quemuis  judicera  cim  trtcrtri  poilc  qui  |unfJicu©~ 
«emhabcr.fiTeeam  fuam  habear.fiveabaltrrefibt  raandatam.No 
tamcndclogarus,  aut  coHfeefu  partiumelcctuii  unulrcqcc  winui 
arbiter,reltituendlfacultare«inabct.  /  mlr.Q.uh  & *f.  qxcmC^i*. 
»rtt»t,7^7r,j£.  foro  ramenCanonicedclcgiti  aur  arbitu  dc  caoftY  G**m$ 
rctirationnmqu»  in  alias  mcidunt  pera<\:iJensttoj«©fc«t  xtcxi • 
c.ftn.tod.tit.Quoi  tamcn  cV  IuriCodiciscanveniens  eidetur.  dj. 
uit.im fint.Sc  morrbos  obriner.  Wurmf.m  Oif.Pr.tit.j.  Monbus  ut .  CtnfatmmY 
fdGallix  taminfVmor Htagiftratus  quiim  iupcrter  jonldicrioncm  ^*ib*  dir 
rniar»gr«m  reftirutienistabctfmedotdutrumquccauia  grada-  m 
tiej  pettinHrtquearJfed  praefertur  uterpnus  hoe  »omi«c  fucrit*4"'** 
iatcrpclUttts.  ImhtnMjnftftren.Uy.y.t.iv  ReititnrienenB  raroea 
aPrincipc  lmpetratam  efle  eporrerjcujui  cogniuo  deindc  iudici, 
rdinquitur.  ImbcrtjndicM.  i  .Infi.  For.c.  3*.  QuettadmoouroiSc 
i&  HoHaadia  a  fupreroacuria  piios  icftiturioais  bcocficiom  impo. 

Aa  |  uatmr 
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tfitur,  eV co^nitio icin  ejufdem  coropetenti  telincjultar  iiriban#2j| 
Vtmsaiu  i&Ctrnl*  #»  Trdxt  HolL  ^ 

Adl.fcio.V 

r.  Jf*£  rj/h  rei  mwutdin  ttjl.  frl 
j.  In  mihmn  )*dtcij  jolemnitdiei  ('jfittl 

B  rem  roiniraarn.fi  pcr  hoc  rci majon  pnriudiciiira  4  detor, tc* 
^-'ftnyio  neg4tur./*x.4fc.i,onamuscum  Accurfio,  minorcm  ret 
t'lurcscomparanrcm  in  una  ultqua  nongraviter  decipi,  bcnigniua 
dicimu!  refiituiionero  nondari.j/.  6rc.  Planc  &  incalibus  nullita- 
;tu(o  idcm  dicimus,  nimirum  ur  ob  mininum  folennitaterh  oroi£ 
fam  rcs  tota  non  oitietur.fer&/rjK.rcar.  Atqucita  rcfpondi  aliquo- 
tics  dc  fadoconfultus.  arj^J.res.  Dt  Contr.tmp.  Et  feic  pcrpctuu» 
c.iin  ijsquarcontra  rationcm  juris  intiodn&afunt,  ut  minimi  ra- 
t>p  nou  habratur.  rBurt.& (^oji.  hicar^.  hn^sitx^ciivninijt  quar  fe- 
cundiira  juris  rcgulam  fiunr,  fcri  cuntraiium  fit. l.fi propriturimt» 
a  iiinjintprinc.Dc  dam.iuf.  ideoqucdc  minutis  quoquc  appc  latio 
iccipiw.cJetppelUttonJrus.fx.dcisfppjll.  Dcniquc  ec  obtinuir  irt 
rcbuta  minimisjudiciorum  folenniuiem.non  afendi,  fedeasab- 
lolvi.quoid  fici  1  potefr,  dc  fa&©#  Antk.m(\  brtvts.Q.dt  Scnt.cx pcrm 
rectt.  VnJc  Andrcas  Tiraquellus  uir  nunquatri  fatis  laudandu.s  cV 
ittjure  noftro  ucrfatitlimus,  lingulatcm  tucrum  confci ipfir  cV  c* 
dicir,  Dk  iudicio  I.n  ribus  txiGtiii  FtR emdi.  Et  ucto  fi  in  ijs 
obicrvari  f.»lcnnu*tc  confueta  proccdarur,  (umptus  cV  expenf» 
fcpiiimccxccdent  momcntum  totiuscawl*.  Quod  cqni.lcra  aJiac 
memimcontigilic.fed  malo  ptcfectocxcmplo,  Rcctc  igitui  Curi* 
Pari^rcnfis  judicero  mulctavit.qui  in  caula  \  fotidutom  ordinaricj 
jlldicioto:  overat.Cc/cJ.to*  Qcod*  ubfcrvandum  egoalias 
rcfpondi  dc  facto  ccnluliui. 


N! 


Adl.5. 

lltO  ntDETUR  Rl  tXClUIUS,  QCIM  fRAETOR  iNTICHttrf 

$*  rfstitutum  potiiCEiUR.  Vidctur  ait  juns  auihor,  quod 
flfc,Ui&  ilias,  notamrcfert  improprici  itu.|/.m/i.^.i»  mrb.  FtfH 
dofi  >if  rcqiifrCofttl.thcQm  propnc  poflclior  rciejus  noncenfca- 
tu  .'Zf-ir/./jic.QMamobrem  quod  rcltivuuone  tn  i  itcgium  a^brincri 
r  '  cH,no'i  atttn.Jitut  quamdiu  reflitutto  ipf^effciru  ticndnmcfi 
j  npctratJ  I.4S.1  A)e FidticMiJd.ftc  l.Mit.infiht.DtCtndtQ.indek, 
y«dc  «jua^rtu  n  e(l(an  roinotc  condemiuto  rcUuutioius  bcnefc. 

ciutm 
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cium^emorariexfccutionero  judicatiqucar.quod  non  uiderur.^t 
dJ.i.f.  t.&tttt.DD.hit.  Atquc  itarcfpondi  defacroconfulrus  in- 
tcrdominos  dcRhcdc.  Qui  nerc  hacdc  re  plura  requirir,  uidcal 
juar  ponimus  infra inl.fi prtuor.  7j.Dt  ]ttdtt. 

Adl.  Diuus.* 

NOneftconturonx  qniex  jofhcauia  rardiiigad  judicium «cnnV 
ucnir  tamcn  judicc  adhuc  («dcnte  pro  mbunali,  maxime  fi  id 
«dverfarij  fraudc  fiar,  tex.lotc.&lfifrttor.  7/ .  tnf.  Dt  Indit.  ubi  pa- 
tum  recte  Oart<>l'Js,  fentcniiam  latarn  contra  abfenrcra  ex  jufla 
Caufa.efTc  nu'Iam,rectius  Accutfiui,Reftitut»onem  rcquiri.fdque 
proba:  luc  rcxtus.  Non  mtitat  l.quarfitum.  t  o.  De  Re  ;ii  J.  quia  ibi 
yropOiurui  fcbricuans  ajtuticio recefljlle^eoque&r  |tidiceni  fcivik 
ft,paitcmahcramcxjulTjcaufaabe(?c.Cumenini  fcivcritcocafu 
conrutmcem  non  cllc,  rcctins  dictmus,  condcronai  doeura  tan- 
«juanicor  ruroaccm,  nihtlagcre.  Manc\fl  dolouictoris  conrra  ab* 
fcntcm  judicitum  fir,  ptoprcr  aurhotiratcm  judtcati,  quidc»  ab- 
lan.pcrcxlecutione  n  rcpctitu» non eft,  Mellionatns tamen uictoc 
tcnctur  Lfifidtjnftr  f.  inomnthm.  «^WW.  ucl  luper  hocctiam  in 
caula  rcflitutionisco^nolcipotc^^J.f/r-cftr.^j.J^iw^r^wi» 

1.  ultima. 

RElaraeft  infra  inl.ftdttfi.r6  $.x.  Qjtih  tx CAuf.m*\or.  uM  ple- 
nc  rradiniusau&quatcnusabfem  quiprocararorcmreliquir^ 

it  icftit ucndus.  HgUtd  tsletnm  tn  i.fx  p,*ttj.js.  Dtjttdk. 

- 

QVOD  METVS  CAVSA 

CESTVM   ERIT.  { 

X I T.  IU 

Adl.i. 

R.*nit>na*quitas  hoc  edictum gcnuir , quia uis cV  raetui cont r& 
na  fune  hbsrc  uoiuntati.  ttx.hu.  Libcra»,  inquam, quu cV  cea- 
/ttisco«fcmiens,ucreconfcntit,  t.llj.  ptHttl.inf.tjr l  (tmetms.  t/,  - 
Vt  Acf.htr.  quanquam  fl  inrcttra  alitU  coguct, pio  coiilcmicnte 
lMbcwt,/>.|.J?»:^e^#e^#r4  - 
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Adl.coatiact.i.&adl.^. 

•  ■ 

I»  UKiiMS  tj*dlis  reejuirdtur  *t  ttcutedifttfit. 

j.  Jj>nd)*risftJiquidmttHrcvcremiitiieflkmJi$, 

3.  Jg*iddcdirttt**i  ddistJ?d*tUm  amictmm  tj*id  fr*» 

mift. 

4.  Dtureni  diffutdtio  ftlutd. 

7.  Ccnalutit  diverfdrum  lejum  tfftjltdr*m.ej'  n.f. 

$.  I*mulscre**dtit*i  retjuirdturmctus. 

*  /.QHo  11  im.J  Metos  qui  huicedictolocimfaciar.  ex  ui  t  injtifll 

^atqoc  atroci  proccdar  oportct,  adeo  utis  ftcilc4  cjticciuc  mo- 
fcar  uirumconilantem.wr /»c-  Nrc  ijitur  onctus  icTcrci.tiahs  iit 
hoccdutura  uenit  itx  &  DD.  1»/ ddtnvidiam.t.  & Lt  C.t0d.St4. 
ei.qui 'qui.l  digniutis  aut  po'cnriar  racro ,  utletiius  revcrerut 
paiernadu&us,  magno  ctraTuo  dctrirucnto gcffir,  <  /fccio  tndicic 
fobccoicndum.fcx  claufula.  S  1  qva  mihi  iuii  Ajaittoto» 
minc  aclionem  dcnr^andam  magudiciiru»  /.  j.f.  4*4  tnertndd* 

)>  Qu*r,rtr.*8.ntndtU  feu.Dt  Furt.l.fcn.tnf.b  t.  1 1  hcc  -»intcrj  rc- 
tcseuamada-jtotum  rctulcnuit,  qut  I  n  pliciitr  ad  lnfbnitasB  a- 
naicorura  qutd  dcnanr.o^uia  fciiicct  agrotut  tinicre  pc  tucrir.ne 
dclrrarurfi  Jencger  poftulAta,ct>queputant,rciTccum,ubi  convt* 
luerit.ilaturn  icpetcic  Z*j-&  Sikntid»iu $ .«jusdi ufli.Inll.dt %Act. 
Qucd  lameii  non  ahu  r  atuoiricnduru  e(t,  quam  fi  dor.arurn  ucl 
promifiun»,  pro  cooJitione  acgicti  nugnum  nt.oY  circumflant;.» 

4,  judicem  morcantid  inipiobandum.  Vciym  lownc  hcc  qucd  de 
mctu  reTercniialtdicirrus,ita  tcmperant.fi  uciberaucl  falrctnmi- 
njMCCcdam.  Inntccn  m$.€d*fdmm*tr:mnij.  uucm  [euuuntur  tki- 

^  dtm.  M*l  <fr  jtH.dt  Off  .dtlt£A,c\ci\\VR  1  &  in  fr&uon.a&ioi  cm  cb 
id  quoci  motu  rcvc  rcntuli  gcllom  cft,  cocccdiir u»  haud  ii  cptr.  /. 

4*  J*f"f*rflttc.m fint  C.dt  Df/f.rcnit^ue  tanretliOuarcr  us  1  di(j  uraa- 
dicauia  dcfendar.ob  tnctt  n  rcvcicntialcra  acturn  nc  n  11  fnt  ge«- 
cjona,  Vndr.m  t}mment.ddut.  tavrcnid  ncc  moribusadsriflutr  cfem 

7.  necintcrprctibus  reccptura.  Ncojuc  ucro  *ad  res»  facit  l.  fi  patra 
cegente.  Dc  Rirunupt.cusnciusratio  fpeciahs  fit,  quit  ad  coc- 
tractum  Rtatrimorij  jurc  civili ctitna  icquirjrur  cenfcnfuf  ptiec* 
*  tusn.Ncct  snutat  ctiasn  l.idcjormr. $.i.Dc  Pign.  quia  ibircc  do 
lofione  conrrat.ncc  ipfoctitm  rercrcniiali  sreto,qur  m  tarre»  Do* 
Aurcs  ib  cjuftftionc  propcfiu  ico^uirant  tatc  on.ma.  C#torr.  •  JU 
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^ft.  de  Spnfdl.fxr.  ijj.ntm.  4.  Phnc  *td  ipfarn  qued  mefBi  eao» 
fi  a<fticnem  fjuantu m  att  inct  .tpptfitc  eVim ut,in  fcereina  ee  ti n- 
tum  meturarequiriquamuiem  vjio,  &  (ufticcte  in  ca  ulem  qaf 
cadar  in  faeminem  cenftanrcm.TrfJstret./w.c.  vtnitn».&  mt.etnJttU 
Hfitmbnt.tx.Hd.  Vier.  dtc*f  ioo,»*m.  i.cnmmultis*&*4tts. 

Adl.ccctimorcm  /. 

* 

%yf  Irus  infami*  nen  facit  locuoi  ediAe,  */  */V.  nifi  infaiftia  realtt 
«•Vlfir  a^naixtumcriire»  habcn»,l.frtx.f.f>en.  inf. 

f.i.JSiqeiiinadvlrerioaut  fimili  flagitio  drprchenfut,otet* 
tfrortit  ejuiddcdcrir,  rcilituirur.** kie.  Pictor  cnn  iohac  renen 
tefpicit.an  quisadrker  fir,  fed  amplicius  anmcru  gravitrtrlt  ea> 
€eitura./.©r#a*.*>j/.Nec  routat  1.4.  Dt  Condidt.ind.  etficnim  condi» 
€Ho  indcbiti  neofit  ubi  urnufqut  turpiiudoutrUtur,  nikilo  tt. 
tnce  minus  ie  cafu  propofitehcc  a&io  cft.  Verc  cnim  inetu  mer- 
Cit  dedtt,  (um  prodirut  hii  quet  ttngit  dtlididolor,  potuit  ucf  ee 
jurt  eccidi.Cwy4t.etc.  Diutr.e.x.k.t,  Atqut  iradecifun  n.craeiatue 
%p  Rera  regui  Arit{onnrn,#c#f enttrut  m  7>eeif  %An*i.  e.fr.. 

Adl.isUl. 

- 

I.U^ccjurdiiimeiOluftueimetaaiejeiTpiam  lcin  Iieerit  ti- 
n  n»ct.  mt  fo.Quoel  8c  ad  coujuf  eoa  ac  confauguinces  ieter- 
f  rctet  refcranr.  Sieksr.int^tb.  C.  etd. 
g.  Pcnultirnni.j  Rclatut  ctt  fupiaie/.trA*. 

Adl.  mctum.f. 

\jf  Eruiqai  reftitutioniaet  huietdtioni  ftciatlecntn,  prrfenitr 
^Vlopottct.aon  futurut.et  kte.  Potcft  tamew  utetut  etiam  ettt  ju- 
Duc  fururi  pvrtculi  icfpcdu.  /. i.fup.ttd.  modo  fit  ulis  quiin  pr«~ 
tfcutijeitum  tnctum  producut,  Ncqueemre  qui  rumureaane,  •* 
id  qeod  intcllcxtt  ueuire  armacot,  re  « ijuit  fur.dum,  teftireuurax 
hoc  cdicto.an  ktt .Cam contrariem  i'i,fi  re  ipfa  conipexerioi  t rraa- 
tosad  fuadem  racumcontervdetc.coque  iliumdclciTCfira,  ttsne- 
»im  etdejcOui  eidcor./.oo»/c/jtt»./|.  yfdtmmtts^Dt  f  fnetp. 
$  AMiMAeatRTiKnuM.;  ftitro  ouitat  dcI  collegium  quod  uioi 
intulitautrocte  quid  abftnlit,  hac  tftlent  ceuveniripotcfi.  •?  *r* 
& *r±.%A*tk  item nxlU  C.de  Eftfe.  & tler.  Atijui  muaicipet  ex  Wo. 
InntncenTcnjuntar,  niii  euaunutad  ces  peitcait./.ij.C.  t.^Dt 

Bn  Dt^ 
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J**<Vfcd  hoe  ita  ietellige,  fi  no  omninm  cemmunicato  eonfrlio  tvit 
(altern  majoreotum  ptrsdeliquit./rff.  /.  4/*««*.  lOt.f.  rtftrtnr.  Dt 
\*r.  nam  fi  miuor  ptrt  dcliquerit,  non  communicate  tamett 
confiliocorporis  tettus.cturali  decuuonei  id  fcccrint  .nihilomi. 
«us  fohdclinquentcs  tceemur.d./.  t  f#ft.  Quodlicer  alijiuifum 
ntncfl.qui  cxiftimanr  univerlitarcm  Cjuidem  le  otnitttndo  nesi 
tamenincommuteododchnqucrc:  pefle.  fmm>Uq«tmrefcrt  Cin.ia> 
l.fi  quis  iHtAHtA*.£  undt  ni.  diftinftio  tamcn  noftra  ratioai  conve- 
nir  $c  tcxtui.lffttm  it$i\&%Amh.  ittm  nttlU.Q.dt  Mptft.  *y  eltr-  ©o- 
que&  mpraxi  recepta  cft,  eVinrerprctibus  commuoiter  prebatt» 
Ha rt.in  l.  AHt{*8*  J . f .  D t  cPtgn  VAntrm  m  c.tnm  dtlttlus .  At  Stmtn, 
eommnntm  dtctt  JHtnj 'Ctm.4.0». 7  Z&79- p<r  ttt  .Tttmmm  *Bron+ 
tkorjtftnt.  i.Qtntrtn.  e.ft.Ncc  ad  rero  fit  t.qued  univerntas  fo- 
lummedocerpns  fi&um  dicirur,  rcfrrens  taniun  perfonam  tlie- 
i9t.l  mtrtH9.ix.  Ot  lidtiujJUd  ipfaua  enim  arguir  potius  fc  prebat 
fcntontiafic  confuctudiecmcomiine.u.quautiTtrlttas  ucl  per  ma» 
jorcm  cerpoiu  fui  ptrtero,  uclcomuniprcvie  cesif  Iie  dehnquert- 
eeiie ctfotur.cu  ca  tnfi  ratient  iit  inftar  pcrfoec  finjulaiis.  dL/.it. 
PJtnc  erottt  id  quod  dc  dehAo  municipu  di£u  cft.idc  &  ad  ectlcfie 
pcrrintt,  ut  nimiru  dolwf  ac  ni«  prclati  in  dareni  «apitalariu  nom 
\tdul-:x.t.dcltf} ii.de  T^i.jnr.in  6.  nii  prcviocapiteli  coliho  fiteo- 
ViitTut.  tcx. &  D D.in  l.iuitmnt.C.  dt  Stcrtf.  tccl.  Oyn. in d.t.dthct*. 
f.lnsM  peMPOnlTt.)  (^ivicoa&usferTuremieumifir  ,kancee« 
tiootm  htbet.  ttx.  htt.  Obfttt  quod  ctntra  mauuntifiionem  rerti. 
tutio  non  c&.l.+tltjmttr  l.y.  ittPrin,  inf.Dt  Qtlt.f  tx  tnjtfn.f.fin,. 
Vt  Mtntrib.&  ttt.  C.  Sndrsrf.lilf.  Terua*  cx  hoc  cdirto  hacrct.ua 
acrio  nen  reftituit u r  coorrt  fc tvum,ue  redi^stu t  ie  ftrviratem,fc4 
conrra  cum  qui dominum coegit agitur  ad  id  qe.od iorercft.  j/, 
Ittnn.  kie-  Duobai  umcncatibutevetwur  enanuroifsioviexrorte, 
non  ualctt:  para,  fi  infc  fcrvus  dominum  id  reanureiflionem  adi- 
£«t.  /.e.  Qm&siusi.  m*n»m. hk. ntn fiant.  ucf  pepulus  eaunicipij 
ahcujUtidcm  facut././  pnvdtns.  17.  i»d.  tfttttt. 
$.Se*1  *juodP(*tor  air.  bc$.  Sed  cxftcto )  Quod  metu  {«Hum  ct\ 
prartor  oon  cenlet  rarum.  fd  ita  accipienium  ut  htui  viaillara«s>( 
tiabcat  tam  acnoncm  quam  cxccptionere,  fivc  jare  pcrfccra  rci  fir# 
hece^namcratio.liberatio.tradirie  fit  fccutat  uelimptrfecte.  r#je>. 
AiV.Pcrfccra  nireirum  re  actiedarut  «^ua  proroilTioucI  acru»  irfciai- 
aiitur,  txccptiotumdarur,  cum  rcs  quoquo  modoadeomcui  uig 
illitaeft.pcivcnir.uclirtiamnum  aputi  cum  ipfam  eft#  Ponareusi 
ierritutem  a!icu)  pc  uira  cxrortam  cVccifam  cffc.eocafu  um  pa-' 
lata cxccptio quire  actioeft. Impnfvcta adhuc  rccempctit  tcrio> 
ed  rdcmaV.ndam  promifiisncse,uclcxccprlo  epponcnda  actiosti 
^.■iiacf  sctx».  Kt  c^uomude  ftittUut  Btm  nucrptfiufcfcuiditti^ 
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tlara  nimirumactiont.  Quod  m* tujcaufa.qua  ftip  uUmr  infecarnr 
•Wligft:io»cra  accrpto  fcnc,  quod  ni  factar, in  quadmplum  con- 
demnarur,  i.txittsedtttt.ftm  tnfrn  t*t*d.  ItMtlagt-  Deniqne  rcbus 
IttrteetiSjptttiftipulatioQein  fccura  ruwi racione,  hac  acrionc  n«- 
Dieratio  ita demum  refcindiror,  0 urraqoc mctn  fit ciiorra.  Nano  I 
•x  julta  caufa  dcbcam,  Jc  fola  raiht  exrorqaeatur  numemtio,  oini 
inrerensquidemin  lcgem  Inliamcadir,  df  jus  crcditiamittir,  «on 
tamcn  hocedictomihiprovifumert,  qucddamnura  pnefiipponir. 
i.i  t*t.fin.l  i  $.drl.l4-**frtnc%  tnf  b.t.  PcrinJe  fi  rtipul*tio  cicwrra 
fir  fole,  nnmeoario  uero  «oluntatc  libeia,  coHdictioqoidcm  conv» 
n>erir  oh  fniultamcaufam./.ex  94.  Dt  Cind.tlt  tnrp,t*Mf.  wonttmcn 
tertiruii>cx  hocciicro.z  i.C^r.{/.t>Cay<ec\9iV  Fsc^MP.to.Ctmt. 
m.  t  J.Denlquc  uairione  uicxrorra,rc(tiruriofacienda  cltcura  cat* 
tione  ie  Dolo.ne  fortc*  rei  fitfaftadctciior  d~\  txktt.mf. e*d.i. 
I.YoLiwTt  autiM  o*t«a  it  m  kim  actio.it  jn  mmonam,  ' 

AlfClSIA  aCCI»TUAT1unI  UM.   AllA  LHlAA>IONI  j  Hie  tCXtUS  | 

gloriaeV  DoAonbus  nimmm  eft  implicirms,  nns  utenmfolidc  tra- 
<temnf,iimplicinseipIicaWimni.  Senfui e;nicft,Mctu  cnactopa- 
taram rllc  pnrtinam m  rem acrionem,  rcfcifsa  nimirnrn  traduionc: 
«elactioncminpcrfcnam.rcfcifsi hbcrationc  Vrrcquetamecalu 
concorrir  accio.  Quod  metnc  caufa,  Cmise.  #*  D**r.  btt%  Arquc  id 
koc  Ioco  exprimirur  emphai  quadam,  ic  nocc  meltmtu  Quaii,dicac 
jurii  aurhor,  Yoltnti  non  tantnm  actio  Qaui  metm  ci«  a  cft,  fed 
«V  pri*ina.  relcifio  ueg»uo  per  mcrum  tctto,  fn rcm  tamen  prifti. 
tii.nclin  perfonam.eUcta  confnmiruraJrcri.  y.hcet.wfktcXp mtt- 
iier  li.^JsVio/.rad.NansJc  mc.ujcaufaicrioin  qua.irup!um,con- 
tinctrcmuei  xrtimationem  ejus.Sed  quoddicimus  depiirlinam 
tcm  ncl  in  ptrfonam  acrione.do  uiili  accipimns.  Suarraim  rcfcif- 
ibnac  refrirntoiiatque  acuoueiorancs  utilcs.^  /  ftm»lnr.$.fin.  b.t. 
$.ft**ii  ftif*Ut*t.  4\.tnf.  Ex^mty.t*ufjm4\»r.  /.v/j.C.rod.  Doctotct 
cio<tiiquid«m  ln hoc  rextn  in  tcm  actioncm  priitinem  inrel!iguMr, 
fedactioncm  in  prrfonam  ponnnr  pro  lpfa  actione  quod  anctus 
caofa,  parumramcn  tngenuc  aut  concinnc. 
f  .Licer.jRclatuselt  ad  f.VuIenu.  hic. 
f  F.t  hocedicto.)Kc)atus  cftfupra*4*f  fttltfmtdprdttr. 
f.PinalJ  Acttoquod  mctuicaufaert  in  rcm  fcripta,*/  hic  qtiada- 
mcadTctfuft  qocmcunquep»  jidcntcm,etum  qui  mcruni  nonin- 
tnHtJ^»§dtUxtm*t.  if  tMprtni.inf  ttd.tc  licetaiiu*  poflideatta- 
sften  rtrnctur  is  •  ui  no  lnruht  mc u m.  t  *Lq*An4:\4,.tnf  ttdHm  i  3c 
cjaicur*Tit  ut  a'-ert  nvfusinfeirc ur,tcnrcur  imf*ttf.frim  .t*»*d, 
b  «r/r*/.tn  tc  u^rc^  (cripta  idcodicitur,qniauiip(arcfpcc(<j  peiibnct 
(ob  uiti»  UihcclilUiojlcriptttiaucio  in  ret«cipiiur,  «uinqua  ncn 

#b*  pctfotttm 
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•erionamejus^uimjturn  intuliruominarireqttiramut.quoc'  fufv 
Hciar  proban,rem  metu  fuifTc  ablatam.  l.itm. t  44'iukst.  tnf.ud*  % 

Adl.  lO.&U. 

PEr  merum  fublati  •bhguione  principali,  tollirureriam  •bligo> 
ti»  fidcjufTotum, fed  eaaem  llla  icftituti.acccfloria quoque  h*f 
£  rideinrtortbus  reftirucnda  cfr.  */  £ic  tuL  %  Non  tamen  Bdcjuf» 
for,qui  meta  per  rcrtium  lllato  hbcratm  eft,rei  princif  ahs  obhja* 
tmnem  rcftitue  rc  tcnc  t  u  r,  fcd  fu  am  folam.-**  bie  iuLlU 

Adl.  fcci  ad  partus.  ix* 

PRmcip.JTenitin  h«c  judicium  partn»,  fruftut  rV  omnfs  ccuia^ 
icntque  ctiam  idquod  intereft  rcmroctu  non  fuitfe  ablat.tra» 
Fruc\u»  aurem  intclhgimua  non  modo  pcrceptos,  Ccd  fk  qui  pcrci» 
pip»tuirtcut,r#^  hic.  Hamqui  rnctu  ahcut  rctu  cxtorfit  roalr  fidcS 
f»lUnVeft.Uucrorcgularitcr  ctiam  ad  pcrcipieod«itencrur.Neo 
mutat  l.fi  fundum.C.de  Rci  Vmd.ubi  folum  mcntio  firfrodtuum 

J>erceptcrum:quia  inrelhgendum  cft  id  rcfciis»  umeffc  datumad 
a&i  (pccicm  dc  iolis  pcrccptis  propofiraro.cum  dc  pcrcipicndii 
5ucfirumn»ne(Tetfc]u»dfwrteueIcziguoiemporc  malc  fidei  pof, 
feffor  rem  tenuif7er,ucl  cam induftriam  in  pcrctpicuci*  fruftus ad- 
fcibuiflet  qux  requrri  ab eo  quoquo  modo  poflcr.  Plaue  quod  dici. 
mus.remcum  fruftu  rcftiriiendam&  oroni  caufa.  omne  ld  quo» 
ejuequadrupIaii,aireftuutio  fiat,  intclligimus*  L  I#  iM.dj.yi 
inf.  tU. 

| . i  J  R.c  faru seft  infra  im  l.  prtx. 

^.FmaJis.J^cIatus  cit  fupri  w  /.9.f,Std<jM»dfr4fr4iut4g 

Adl.  exftar.in 

/.  JfuiiffeftbiiustlieituuitlfereUi^ 

a.  LMetu  4tm  recifreca  tlUta  cjuid  jnrsV. 

3.  Cencitiatte  diverfdrum  Ugum. 

4.  Diverf*  /imiutienes  *k  bue  te&e,fuib*3  tuiuuejibi  im> 
ime  fermi/um  efi.&  5 .  6. 7. 

%  O V*  ProPrii  T«uthorirare  fibi  juadicit,  ita ut  rem  fuam  autfiks 
V^abaliodrbuam,  uel  tem  quamcunquedcbiti  fui  romincau- 
friukcri,ju*  iium  miwt.Hx.  bU. ejri.fn.wf.  uAiL,  lul.dtni 

f1U*A 
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jfrtm.l.fiuuhin  unum.C.  Knitui.lxf ir*terca  Legi  faltjr  <Je  oiprf- 
*-arafa»jacet./  mlt.tnf.d9tit,7>tuiprim.S*4f  qaod  metu  rceiproco  * 
nltcri  cripu»,qui  mihi  uira  larulerat,  «on  reftituo.quod  ea  uiolca- 
fiafpecies  pcrmirta  fit,  /.^.{.i./ifr^W.ttiam  jurcMitur*./  ut 
nim.  Ve  Jufi.  &  Imrt.  Nec  murar  1 1. 1 .  m  princ.  Quod  leg.  quia  lbi  * 
propaaitur  apprchenfa  polJcfli»  rwrodirauar  rci.  PoffcUio  autcrn 
lerumrucreditariarum  uacare  iatclligitur.quamdiu  ip(a*  nccdum 
funrapprchenf*./. i ,f.  SctmtU.  Si  mmis tt/t.U.tjfe iufJ.ftMinvC^un 
ad  rcm  facit  l-qui  nai.48.  in  phnc.  De  Furt.  quia  ibi  aufertc  ligni- 
icar  judicio  *uferre.Ceterum  tquod  diciroui.nemiai  liciiu»  rcm  fg 
authontare  fui  ft*C  ludicii  authoritatc  arprchendere,  eum  hoc 
fcmpcr  moderaminc  accipiendameft  ,  fi  nonconfealu  polTcrTorii 
■cldebiroris  rcm  meam  ucimihi  debiramacccptucm.  utlttc.d.l^ 

feu.  tsfd  L.ful.dt  Vi  prim  ejrl.ptn.C.  dt  7$in.*4cl.  Quod  ♦  crgo  in  f, 
ji.C.dc  Pig<\  relatumeft.Greditarem  quiex  pa&o  ooueflioncui 
iagrcditur,  ludicisauthoritatcm  invocare  tencri,  id  «o  pcrtincr.ut 
inviri  parte  adverfi  non  licear  infrcdi.  Pofiefsor  'umen  rci.in  *. 
cjuaraconrraipftaiuoluntarem  aliqatde/t  infixum,  id  ipfum  fui 
quoque  authoritate  evcllerc  poteft.  /  quemudmtdmm.  1 9.5, .  t  .Ad  L9 
w4f.quia  airatrumiineraiai  rem  fuamauferr,  fed  folum*odoc|i. 
cir,  quod  ftri&ijuris  naturalis  ratione  propiium  ipliuseft.  Ohm 
ajuoque  militem  deictrorcm  *  miltria; ,  cuique  finc  judicc  optri-  f# 
tacre  «V  occiderc  permifsum  foit./. i.C.Quunlt*.  cutuutft  fintjud. 
mtnd.Qnod  tamcn  moribus  noftcis  uix  rcceptum  tft.tnu tortc*  uclut  c*»f**mu\ 
laUoaut  populator  uagccur.  uriJ.i.dj.C. 

Adl.ilcm.l4J 

ElatnseftinfraoM.  11«  f.mmodmetmt.ttd.tit.8CTUtCiitf$ 
tud.bucl-  tnfru.  tn  {.  H*c  unttm  uilit. 
|.In  hac  ACHONE.;AdhunciT-  uidc  qu«  pofuimui  fupri,  udU 
mttum.*.f  fiu.etd.tif.  .  t 

#.H*c  iurtM  actio.)  Actioquod  meruscaula  aroitrartaeft,arf 
bic&l.\:i.i.fmp.tod.  Qua  condemnatur  rcus  atiem  rcftituaf 
cum  fuicaufa.ac  nifiuHaciat,  in  quadrupl»m.*f  tnf.  iffmp.tud. 
aW#{*.PoJtannumraroeo  folain  hmplum  a&ioc(l.ni[up.tuf.PtJt 
tmnmmmtud.kucltit.  Dcniquc  reftitucndi  racultatcro  rcusad  fen. 
lentiamulquc  definitivarn  hjbet.*7  hit.  Doflorcs  autero.nc  judi. 
cio  illudat  reus.  ccrturo  tempui  a  judice  perhibct  reliituiioai  praj- 
finicndu  n.  Sehneid.in  f  .quudruph.num.il*  /»#.  dt  Jcnon-  Quo4 
txcaufa  adrnttti  potcft,  li  raroenid  facrum  non  fit,  hJfcd  dubic  te- 

fiuiudicauci  cci  fiicmdabit.pri»  huncttxt.  Scdc.u«mo»cft,  An 
r  9  Bb  j,  )tt6«i 


« 
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jafsar  rtftirueaH«reia»Iar«tfcntentia  definitiva  fitt«  inrerfoc** 

rorii.Accurfiuiquidcmutrtraqucfcutcnritr»  «cjufsum  inqut«« 
rcfttr»t«di,&  conuemnttionem  inqutdraplum.cenfjit  Jcfim  i- 
Tai».  AceHrf.kit**mtm  Io*n*.ftt»tui.  Alijs  rimm  alircr  uifu  f«  ir, 
•^ntmft^bkmmrk.  «4l4»f.quh  fuprr  ettcr»  redu»  fentt«ri» 
«Oakranrur.^tC.St»*  rtfc^tnftfu.w-Mrrl^Hdtx.  Dt^  tndrw* 
fr*.  Vtraqut  tameii  feutentia  ucrt  eft,  f«d  Jirerl»  rcfpectu.Dcfint- 
rivtenira  uirtqutcft.coafiJertroellccru.  Arque  ic.«  accipic  nttefc 
fentencU  Accurhj.Pnor  uer&iatcrlocut»rit  & afrcrt  dennitiva eft 
iola.  tefpecru  ordinii.  Sedkt4cmta,fircipUcoai«maauo  jj| 
«^utiruplum  icquttur. 

j.  I*ummmhuimlici  urgumemum.&nuut.  $\ 

a.  Duhtus  Ueuskuius  l.*xp!ic*tu*. 

4»  Cutus  fcruuU  res  uusuue  ftretu  Remiftiue* 
f/\Vo  ii  HOMO.jHictextusaUotroribuinimiseftditorrif; 
►  V^/jcd  li  cu  ti  Hon  crautcendamus,  rriiwi  Itbortr  dimculr.vc, 
Defintiur  tigitur  codcai:  Pcticulum  tci  metu  iblara*  fpcetare  ad 
eam  qni  tlrtri  aim  i»tal».M»t/f»rf /.  i  .C.rtNt.Pratterqutm  fi  res  pe- 
ncritaoft  (cnremitmiiirratcm^rtisdictii.tunc  eaim  bcaignca 
rei  lpaus  praftitioae  libecstui  cenfctur.qtu  ptentm tnpli  prjcfta- 
rc  renerur.fc* .»*»., Vidcrur  f  ttauu  dabi.i»  is  huiusparagraphilo- 

CHS:  Sltf  IT  ll  NON  CULPA  tlUS  aB  t*  OV»  CUM  AGllUfc  ABI- 
jUT,  It  TAMEN  S^tJIWRA  tti  NO*  rUIRlt,  Sl  Mf  TUM  Nt>N  iUlf 

lutictT,  Ttwrfltrua  re«s.  Paulo  eniiuawe  Jidlum  crtt  fimpll. 

t.  cirer,cV  quidim  tdvirfatiti  quan  a  ctlu  pn»:  i,Perc»nre  rc  anrc 
fcatcntnra,  pctiC«l«tB«|«i»uc  q»i  abllolit.Cctcrumt  locm  hic 
refrriuduscft  adct  «u«  jurii  author  pnus  pofacrat  dc  rcaac«r« 
jn  itcnn.amtirura.a:  intra  hoc,  re  pcrcante.  quar  inttu  noaillu» 
frrutrt  faifttr,  t$m$  aihilwmtr.uieim  qaoque  aoiviae  foaetrar, 

^  Quoiflc  aliji  nonnallti  jAiantba*,  ptrpaatlS  tttcc»,  coavenir» 
»i  ictur.Std  '  aos  4t  !•?*  hac  rc  plcaius  ilibi  agimui.i»/.  j  mf.  D§ 
Rek.ctU.HbL  mde  *•*  d.<ftrmm*t  dt  »e**mJt  rt*t  <j»u  *btr»  dt9ttur% 
Uth 

Adl  i«  &!  uiJcamtis.if. 

Hfclfxiaro  nman^tft,qa«d  h*rts  h*rrdiiei  met«  iHtr«» 
« «tt»r,i»>*i«  i  Ah*r«drn5  rui*»uB»  quiu  petveneru.ciitivli 
ii^  '.1cvrsf»mp^r»t,&  -V  hrre«W*>  h«*«4n  ift«t»,»)»s  peivmcrie 

mhtf  I>*ui:u  *  ic  <un  C^noiiK'»»  4c !'cfi*ra'»cA  i ..iii>«ctc  «x  nu- 
lc^ciOcyJPm  r  jmcoi.uf  *.jn  pi*.    a*t  'i~ 'Itrtus pcrvetiefVtjf 

k>oivi  «,vl/u^uvAli#.i#jf.<f^ i#  •>'t*k*+'7»**rm.  'kt+tm* 


<NF>'itt>ter.  ui.  IV.  «*» 

^ndecVtajnorttulDtlt,  harredefntd  rcAitutioncnj  improbi  fcrnn* 
ti<eeiieri,  Itecrparnmcenrtct  ex  qniccjuam  atl  illum  peryenufii. 
C#/«/.*.,c,„ i  xt.«\Ui<int ^Htckmtidt rf.Q^mi «V ita fctc HKn0 
CCcfcfiar  «idcmnt  •Cfertari. 

Adl.fimulicr.  ai. 
€ .  gutdft  tjntd Trtttr  metufeHum  r*tun  n»n  kabet.&  j. 

C$nJlttnu$C*lltdde  temftribusininteg.  reJfttut. 
4.  j£*i frdftriftit  demum frdttris  eiict§  huic tbffet. 
5»  J^*td  \utv  ftin  fr*[trifti$ne  fcfejftris*ui  if/emi* 
tumntntntulit. 

•*.  ContilUiurl  ult.C.fnuisartindtm^mMumit. 

£.#^VVo»  MITllt  CAIIl  GLSTUM  FST  ,  WLLO  TlMPORE  PR^T^H 

J  ^<Rat«x4  MABtBiT.)  ldciperrinct  ^mintellijani^exceprit»»  ^ 
••ro  Metas  perpetttam  cfs«./.»wrf./.f  fitt.&ttt.ttt.De  Deh  tj-mtx. 


leRcftiruricwiisWcncficiodccinindcmnnannoprcfciibirnr.  /w- 
n^r/.M»  ?»jf.F«r.//^»i.c.j4.l>Unctqn64clicirTUJ  metu  gcilen:  nullo 
tercporc  rarum  runeri  aprctore,cum  rrodeiamire  accipienaim  £ 
•it.ttiu"  n«ouc  fupervcnoritcottfenfui.  l.i.C.ttd.  aur  «utmprar- 
fciirt!«»triginta  annciuro.  Dccem  tamen^aut  «iginti  et  norum  ^ 
•pcacfcripnoncm  hicnoa admittimui^nia  cimirum  ritnlui  ifacx- 
torrui  ■itiofusc*./.»r#*.in/.Quandocnim  t  ickripiio  h«c,pr«t«c 
poCcfliopciii  lcguimo  temporeconrinttatam,  re^uuit  tirulnm  ju- 
irum,  jttftut  auicrn  ttlulut  dici  nccjuit,  qai  rrplicationt  doliucl 
inettts  pttreltelidi:  rcdiui  diciarui,  actioncm  ia  fa&um  detjuaa* 
gimnt,cfl«6ttt  ipfo  annos  rnginra durart.Cui  accedit  qudd  cadcm 
*4mperfottal{tcftfcttjtt*gcncris«ju«s  futtt.tiigiatadcmnm  annit 
ptKlciibuatvit  J.i.p-.iXJ*  }•  &  4t,*MB.jr4\crtf.  CatcLnmtii  £ 
«jui  mctnm  non  iMrulir,  loagi  tempons  pofciTioi:»  tnmi  uidatur. 
t.i.Cjsd.  boc ramcnaccioncmperpetoam,  advtrfuieum  q«i  »im 
i/.tulu,  n«mto!|ir,ut  tcci£  plerifque  contra  Accurlrom  uifnm  eft. 
3J*r».CT  *ltf  ut  d.t.^.tdem  B*rt,im  /,  |,C«  de  V%Mtn.r*ft.  Ncc  *  ad  icm  4 
faciti.olt.  ncrf.  fin.  C.fiquua  nc-n  d»m,  minnmit.ouu  ibi  ipfutn 
d*miruttm  ca«fa  actionis  erer.quod  in  propofito  ducriuro  eir, 
*ut.  ex  lllarometu  arrio  itarc  m  uctnm  ditigarur, 
f.i^S'-  f-oflertionemJQut  ji  coacrnt  fundi  non  fai  poffcffjone  tra-  - 
«h  ir  non  tjuaati  ftindiift,  fed  «roanU  poGeUioclt,  t*\<i\\.tix*Uttf 
JiiiiOlcuiinpojscilioiit  tmafnjMU  arftuuauet-ft,  ^*yf>u-mt 
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*.  Bum  TC,  C C M U E N f . 

9»f*fkrh  InLunVanfa  eero  pnfscffin  ucra,diraidia?  pauidomimycamparn» 

mf!^.*tl0  tur,utPinellasanuotat. 

ms€^MH4      j  tnttrdftshffd fdcicuimcttts C4*fim iediitft iffi 
)ure  nullus. 

2.  Ctnciluntur  divcrfi  leges  epftfitn.  ejr  mtm^ 

•      fc  f»C'  dos.J  Videamus  ttn  non hoc  rcxru  probcrur  conrracruna 
^benae ridei. ciai  mctusxraufam  dedit.ipfo  ftarim  jure  nullnm 
efse.pcrmdc  ut  alias  nullus cft,  cui  cauftm dcdir  dolns.  Quod  qui- 
dcaa  magiv  dicimus.Iicct  Cnrtalio  uifum  non  mR.Ctjtml.ml.j.frin* 
inf.  De  Dolt.  A rgumentn  e(t  quod cx  promtflione  dotis  roeru  facta. 
milla  naicit  nrnblgariu.tr/  nur.Licct  cnim  nonnuDi  dictioncrocjnn- 
ctuc  dotis  ftricti  ;n  is  tctioncm  produccre  pucant  (Sc  6ngularer»  - 
huc tcim  n  pcrhibcnt  ftuore dotis.  'Rtlw .-^wiwunW.j.coiitrtnf. 
tairtr  nb<  i.  uit. utde autnts  Utt  infrmin (.$.&  S.Sol.mmtrim.Cui  ac- 
cedit.quodraetuidolusineft,  ututnauc  actiohzc  cnncurrat  L 
l+.ijum  qut.fnp, rtd.Quiaprnindcdolus  negotio  bnnzfidei  cau- 
fam  rribuens.iaem  nullom  icddit.quamobrera  acccdcntc  uiolcn- 
tiaqua-  tpcrtnm  addat  rnetum,  idcni  nnndicamus,  nnlla  ratin  fa- 
cit.Ac  lamcifiplcrifqucid  in^probatumcfl.  £>D.6jf,ramcnexar« 
gumcntii  allatis  multo  ccriiranium^  &  Cnjtcio  jamantc  qnnqun 
cft  obfcrvatum.  (fm\mchic.muem dtftndn  tttmm  Mtrcdtorlib.)*Aui~ 
Kjihrt.c.j.  Quibus  acccdir.ejund  mctus  bonz  fidci  non 
minus  repug«trecenfet«rqnaaodoIuij  t.frdtfyfc.ntnd.  Proin- 
**  dc  t  quoddicitur.ueuduionc  ruetu  txcnrtlrem  lus  inregriratirn- 
ftitucndam, /.«/!-//. i  .imf-cflW.fimilircr  inrclligi  oporret,  utnb  cem- 
irtctnm  nuilam,unumqundque  rcddarurfun  loco-  NccniBUnt 
t,  1 &  4.C.  cnd#qu«iitm  ibinon  tantnm  uenditin,  fed  &  tradi- 
finmctu  cntorrt  intellieendacR.  Etfi  igitur  ucnditio  nullatit,  ta- 
irct  trtdlti* non  ct  nuTla./.  i  .§  .fimr  mxtrt.^Dt  jicm.ftJfMenctxxh 
proinde  advcrfui  etm  actioii  r  j  evkim  Ucus  tft.  Traditioncm  uc- 
ininij*  \r  gibusefsc  ftcram,ucl  exeocolligitur.quia  rcipiaibidcun 
poficlHo  hiifsfl  prnpomtnrapudahes.Ra  taroen  iutegta  nihil  tnj 
ctum  fnrtt.j/.J?». poil hmn.  in  d  «Lf, 

|.  &etu  tddctnshnreditdtem  ddienssn fthdtesl 
*.  t^tn  teftdwuntnm  metufdctumfub/uJmt. 
$.  CusdfpUesfitU  JahdreJitds  -eldtd  cx  teJtimetttcmcfm 
fdtlo. 

4.  J^umsdtttc  cdfn  fnvitkdturlmredi/eihiwt. 
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:$.  Si  wiTvriNiiLT.;Quimf!ucaa*o«h«rcdttiteintaiijt,^ue-  * 
«iamctiare  is  quodatsraodo  confcnfifle  aditiomcenferur,quiin, 
virui  adit.re  ipfi  eft  harres.arr kic  &lf m$t*s.tt.D$  Aci.  k*r.  *id$ 
*UM  HOS  dtJhntTc  irnii  ,f*f.k  t.  Vndc  &  quxfnumcft,  A«  reftaracn* 
mm  snetu  fa*um  fubfiftar.  Quod  quidcro  plenfque  uifum  eft. 
T)t$*r.*d  ht.D^  Tefttm.  JHenoeh.de  oArb.  Jud.  caf.  j  *,  S.  r.nm.Ji 
Fereg.de  lwr$  Fifci.tttJ.  numm  $$mmnncmfcrhtlet  Fxchm.  Uk.  10. 
C$mr$m. c.i  f .  MoYet  eos  quod  6V  uoluntas coafla  dicit  ur  uoluntas, 
mkic>&.d.l'tS.D$*fc*.  b*r.  AhjtfweacontrafcmiYnt^quod 
teftfmenturo  dicirur  uolumai  jufta./.  t.inf.  D$  Tefltm.  ImmtU 
ikid.  Uf.  in l.x.  Si<MU  *U*.  tef.  frckikM  uci6 «V  rtoluntare coada 
dici  aon  poteft.  Addunt  cV  illud.  quod  diciram  hciedis  inftirotio. 
«cm  ex  alienoaihitrio  non  poile  penderc./.  iU*  w&kmm.  DeHtr. 
«wjf.uudencc  confcqucnrcr  rcftamcntumcx  arbitriomcrurninfc- 
ccnus  penaere  poreft.  Scd  h«c  fcnrentia  8c  adjuntfa  ci  argusuenra, 
iocumhabcnt,ftcoaOusuoluntate»quidcmfiniulet,aliud  raroca 
tnirno  cegitct.  eo  enirocafumcru  coactum  confentire  nondici- 
musj.nnim  dltenm.S.f.  Celfus.  De  *sfc+H<r.  Atquc  ita  lafonis  & 
Immolx  fcntcnriaaccipicndaeft.Cetciuro  cxtracumcafum  dici- 
musuolunratcmteftantrs  fubfiftere,  eV  confcquentcr  oporrere  re- 
fcindi.Etita  Duateni  ac  ichquorora  fcntcntiara  inrclhgi  oportct. 
Plan^tquod  Fachincus  autumat,  harrediratcm cx  ejufroodi  tefta-  s* 
raentodclataro.auferendaro  harrcdi  per  uirainftituto,*:  Fifcode- 
Iiu6  applicandam  eflc.  nrg.t.i.ivf.  Si^uisMltcj.tefr.Prektk.  & /.i.C. 
t^.rcctcannotatumcft.curo^hrrcdi  leginrr»  ob  hoc  dcnuoad-  • 
Ttffus  curo  qui  utm  intulit.  in  ld  quod  intcrcft  actio  Ctl.Fnck.d.ltk. 
\o.$.ii.mrg.LL*ct*s.  $.S(mpr$nt*s.De leg.i .& I.  §  *uit  4ffrm*v$rtt% 
f.J.D*  doleJ.fcn.C.eod.tn. 

l.Qui  in  carccrcm.  pcnultimi. 
ftllt jaca  eft  fupra  itt  /./.  &  +.$$d.ta. 

Adl.  ultimam. 
f.i  .J&elatas &  explicatui  eft  fupri  m  l.i  i  J.ft  d$s.  t$d.km K 
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0.DoIuwJt-\O1«s  c*  nuchiinrio  quirdam  alrerics  ^edpien* 
UcAud,  curaaliu  i  ajjitur,  aliud  fimularur.  Recie  hie 
Servius.Jcmalcobhoca  Labconc  notacus,  ejuia  &  aliud  agiahod 
fimulari  iinc  JoIopolTir,  itcmquc  rurfusdccipi  quia  poiihlrac  ft« 
mulati0neJ.7J.b-Dr  ?dc7»Ncque  cnimca  Ci-nfurandi-rario  quic- 
quamualet.  EoJem  quippe  modo  Sc  hanc  defiuitionem  cvcrta*,. 
<juahomincmdicimusanimal  rationale;  e]uii,pura.  aniraalisuox. 
&alijsrcbus  convcniat.  Sc  ratioiulis  quoque  u»x  alijs  nempc  an- 
gelis.Quim  ipfara  dcfinirionem  ramcu  rciiquis  ommbuspcrfcc- 
uorcm  uegavetit  nemo. 

Adf.aitprartor.  ct  adl.2.  j.*.  5.  6. 

7.  lAtttio  dt  dolo  trnsnidiemunsftratsft  &  1- 

2.  i^Aclii  <{uqA  metm  iiufn  ef  initritclitta  unds  tti  ctttn  hfo 
jtfttont  totnnrrutt. 

4.  CmctlUntMf  iiverfd  Uris. 

f .  FuptfU decefio  fer cofbtfisuemmtrU  aua  iHUjtk 
Jguti  )urisjti  f  *o.'i  (mper/j  ex.tpii». 

7.  £utd  ynfHfitftio  Altp*  delt  pt  percmpu^ubj  cosfy 
iimttr  itvtrja  U. 

£  rNEdolotacriofubfi^iatii  cfl,  necafitcrdatur.quam  G  «entfe 
^liaacrio.rcituutio.inrciWictun^caccp  io.  ut  hic&flunlt.  Ittfb. 

r  fe^netttilfHS.  A ctio  •  lamcn  qucni  mc(us  caufa  cum  h*c  coucurrir, 
fed  tumdcmum.cAm  ip(c  is  qui  ractuoa  mruUrconf  cftitur./.Trrje*. 
i4.$.eumcj.:t  p*f.'tt.i.  Quamobtcm  cV  unatikt  potefi,cuH)iiac 
ctionc  locura  ciic  mreiclict  j  Vuda  ui.quoucs  iJ  tpium  cur»  aaio* 
kc  Qijod  metus  cor.cujrit.  Ac  tamctfi  idin  dubium  uootmr tU 
sjr  DD.bte.tns  *it praSr.conftat  taaieu  cjuotics  Meruicaufa  acJe* 
tlr.totiesparirer*  dedoloactiocemcite.  d.Li+.j.eum  t mt.  Qrtaa- 
doigirur  Qupd  raetus  caufa  acrio  imeidum  concurritcum  mtcr- 
eiicto.Vneic  ui. l.f.f.i.fmfjit.prox.  lequiiur  ijs  ip/isceilbus  qut)* 

^  <we  ii  ipfur» mteriictum  concurrcrc  cum  hac  acrionc.Sed  aliar  4 
ejuamdiualtcrialicuiacrioni  locusclr,url  rcftirunooi  criam,  harr 

^  f«ioc^ffar.Noii  wuutI.i.C,dcO«l#,accipicnJarcniro  eaeftdo 

acuo&t 


Digitized  by  Google 


n»  rfN&itt;  121.  iv.»  20» 

*i>«nesrandatiobdtIu7nclji  da^ui.i  riirirnm  Uzt  CjticrnedcM 
«uodicarier.emcoerin«i./.£K^  n-Ji- 
^uaberafdeijudicia  in  uriivcrfum./.r.  f.nonfolum.  nli  nidequg. 
na.inf.  eed.  Cujte.  ^.Okf.  57-  feiita  igirurca  l«x  cft  lcco  alieno, 
sViulfeque  rr.irus  obfHt  l.tej.  en.r.iJfin.Quib  r»#d.  uf.am.ubiuj- 
^erur  acioex  terlamenro  cune  acticredc  dolo t*mu!dari  j  cjuia  is 
Jocn»  «ccipicmiusefl  «dvcrfativc,  urqaiciccB.  tradito  ufufructu» tjf 
tcriodadolo^ui?  pcr  hccex  tt flamcmo actio f«elata  «"f.ahasuc- 
re  (ir  actio  ex  t«rtar«enro.D«r.iquc  cV  illud  notandutn,ccrTarc  hanc 
•ctiocemctiam  tum,  cum  «dvcifus  tcttium  ;us  m«um  mihi  faluu 
cfc  fx&.ktc  ml.\  .f.fu.tttr».  /.1  cjf  s.b.  r.  Quarrobrcm  tpupillo  j» 
cieccpiopcr  co!!ufou«ro  t«toris,non  harc  cctio  coima  t«rnumt 
icd  totcl*  contia  totorcra cft.  /■  $.  hte.  Ncc  mitat  titulus Cod. Si 
Tut.ueicur.inrctu.Quiaharclcx  r.noaaliter  pioccdit.quam/i  rc- 
rliturioninen  firJ0cus.*7  intit.C.  fisdn.ltlr.ifr l%Ji  cxc*»f*.  «.  Dc 
%»fl.win.  PUnc& fi*  r^olicxccptio  fit,actioncra  de  dolo  ccllart  §> 
m«jj*5  dicimus. dix%  i*f  etd.  5cd  &  fi  t  actio  qear  priusccui- 
perebir ,  do!o  Gt  pcrcfepr a,  r.iu  hoc  ipfum,  ut  pcrirct,  dolo  p«ra«-  * 
tum  ( rvha:c  aciio  cefiat  tfX.hicJniJ.pen.&L  nlmrio.  iZ.f.pen.infi  • 
«Pyrumajut  ud  ;crr.  fjc?t  l.aif  prariot  /J.  fin.  cum  1.  fcq.  Dc  \m,  Int. 
ref).maj0r.eju*.  1-cc  caiu  seveii  uid«t«ri«  inttgiuia  loRitauoncm 
d»ro,«juia  eaprooedir «j»and«ccisv«ntus«fitcit,  n«o«H3iH«  fccum 
poflif  «gi.Petcilaureas  «}*)«  (««ws»  quidam  ar«ndi«opiam  fac«x«, 
«V  inrorea  del«cc  ledifcatienieus  atcros»  rr«ftrarof«r  n««cfic* 
perear.Que  «afu  hic tcxtus  preredit ,  Dtetorei  ueaen  fint««r,  m 
dJ.*iiprd<orJ.f»%di<m  »eglig««tii  ajteris  e>  fpirasTe.  Sed  hocdif- 
fieilitis  cx  co  tcxro  calligitur.  Non  obftat«tia»  1.  Aaraas.  (f  Dc 
A«j.cx  Aej.pi.arc.cmia  ibiaaatjs  i«t«l!it««dus«*;exfpirane  adver- 
faiij  dete.qaed  prepefite  tcxtui,ij/# »» jj-ptn.  /.1.  nfl.nrbttrie.  it.tf* 
fen.eed.hc\\c  covenit  Atqat  hec  ctiam  Cujacie  «ifumfuit.  Pla»c 
«juedde  adtieae  tcsnpor«porcn»pra  di«i«us,  i««n»  «|«eq««d«  ac- 
r/enc,cjux  uevatioEe  «clacccptilatiore  fablata  «fr,  iutclhgi ep#c- 
ter, nimirum, ut  ee  cafu  eue  a«tie  alia  «mam  doli ccmpttijt «j«*  al- 
roratra  irtarum  fablsta  c'ft,cc(Ic«  «tiamactie  dc  dclo. fc.v. kicm  d. 
f.pen.l.i, «in  ««rinde  in ipfa actiene pciimcada, deias  commi/Taa 
c(lcU.4.C*deTr4nf*8. 

Adl.ctclcganicr.  7. 
I.  "DiluiimideBstn  ttotriBum  lifdfdeieku<fnci*ref+ 
tttur. 

J.  guiwitU  rtfiretut  i$hs  intidtpt  in tmnfitmftiill 
Jnriu 


t04  P.BUSIMC.  COMMENTr 

sl  Ixftcttur  UtUm4  27-  Ve  Solut.  &  4. 
c.  ExpliCAtur  l  qni  jibi.  //.  fn.  De  Soi. 

6.  Oolus  dum  ctufxmcontrACtuibontfideiJreJdtt  evnspfi 

jure  nullum.  &  /. 

7.  CommtniAtio  reiuenditd  deciftendi  causa  ftct*  *ut* 

modo  uiniicetur. 

9.  Qonctlt.xntur  diverfie  leoes. 

10.  x^in  tra»J*ctto>  cut  ttoius  caufsm  dedit;iffo\ure  nulU 
ftt  e£f  e  1 

11.  OviAJii*  iffd  tranfuthne  excefticmdoii  ft  renuncid- 

tum.  &  . 

14.  ContrActus  Hricti  \urisnon  efi nulius  cuido/us  CAufam 

dedit . 

/5.  i_An  dtfferenttA  inter  contrActus  ffricii  ynis&  bon* 
fdeimoribus  Qbrijltanisjit  fubUtA.  &  num.\(.&  1 7. 

*  ?'  M°N  ,olUM0  Dol"f  t  incidens  in  b*nr  Sdci  contTacrnm, 
Tmdicatura&ioneex  codcm  contracca  orti  vcl  doli  laltom 
•xceptione.  ut  hii  &  l.fi^uit.^.inf.ttd.l.  Imltnnm.  1       /i  Mtndtttr.  j. 
*Dt %Aci  tmp.Qwu  cafuJc  mbl.C.b.t.  a&iodc  dolo  dicitur,  proa- 
a.  ftione  mamlati  qna  dolui  umdicatur.At  dolus  f  incidcns  incon- 
tra&itm  ftrtSi  jurii.tpfam  dolt  rOQUMf  aftionem.  Quoriarn  li  cr 
ftipulatu  tenear.per  trAdirionem  rct  pofhilare  dbcrauo  cotuiogir, 
Ncc  fupcrcrt  igirur  amphui  condicrioex  fttpulatione,  ad  dolum 
f-  uinikzndum.ttx.htt.^' l.dtlt.C.di  fnm.slip.Of  fon\t  hia  t  Accur- 
iius  1«  ctiam.  2 7.  De  Solat.  (cd  ca  ita  procedit  cur»  tc  1  adhac  quo 
modoabcocni i  uadttacft,  poteft  aufrrti,  puta,  fi  rraditus  fit  lcrru* 
«clfundns  alienuiaur  a!tj  oblijatui^ftatulibcr.eutdenique  IcrTat 
■eedura  woxa  i *>!uttn,  rnm  enim  fiipcreft  criaranum  actio  prior, 
»ocrr.tditiorie  obiigarmni  mtelligicurfatiikctum./.  Auidtttm.iu 
^  f.quihammtm.  Di  StUtt.Qwn  f  fcnfu  c\  rtfponfum  eit,«ura  cjui  fer- 
eamnoxeidcdcre  jurTasclt.eV  alijpignoratBmdcdit.ucleumcujii* 
ufusfrucrus  alicnui  cft,  puft  traditioaem  adhuc  jndicati  acttonc 
••«veniripolle^uanrnifi  cumanrc  fcntemiamdcdidcrit  utarili- 
«•tn>nemevitaret,ita<jucabroIutus  lit,dedoI«tencatui,  quia  no* 
xaliiactiopropter  fentenriamqui  reus  abfolutus  cft,  jamcft  pct«* 
umptzj.fi n*is  AffirmMverit.f.f.& £  tu.inf.eid.  Secus  uc  rd  cft.fi  fet- 
▼usucl  fundus  factusfic  dctonor,  nihil  cnim  ob  hocjuri  noftra 
|i  deeft,utcesnobisaTOcarie|ueat.Cc;tum  tauidemelt  rcctcrft,df>- 
fcwem  gocufu  uou  cuc  WiciM%mml.quifiU.^fin.  De Solut,  f«d »i 
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tb  pcrtincr,ntinttlligaturetiammira  fupeteffe  actionerade  dolo. 
m  htc.  SitaiacndcdoUclaaluUllipulationicflct  fub.uncta,  exlH- 
•ulatuagendurofotet./.i.tf.^.yty  ecd.l.fi  idaned.  u.De  ftrltsM. 
i.ji.Ve  tsfrb.Qvod* fidolus  contractui  bonatfidcicaufariidcdit,  * 
jpfoftatim  jurccontracrus  nullusetl  fuf.infrincif.hniMtLct Lj. 
*Pr  j  fos.  Lin  canfd.i.f.  i.  inf.ttt.frc*. li\ud  ramcn cjuedamroodo 4  f* 
fiagulare  f{r,qi:od  fi  emptor  faUa  crmmendatione  la  fus  fu,  qusm 
ucnditordecipicndiamptoris  caufa  adhtbuit,  conrractum  non  fta- 
lim  ipIbjurc*ullumcltc,<iuiaaWiKiiiodolusnonintcll]gitur  con- 
tractuidcdttlc  caufaso,  nec  vind'cari  euam  dolum  acticneex  cm- 
f  to.quia  noii  tncidat proprie  in  comracrum.OjUdd  cV  antc  cum  inu 
imm  commifsus  fir.ideoquc  tfscactioncra  adverfus  dictum,  nt  c- 
am  vocanr,  proraifsusine  l.anod  vcndifr^-j  .inf.cod.  Sco>  alias  re-  9, 
gularitctdoluicjiiicontractui  boncfideicanfara  deiit,  ipfoftatira 
jurc  contractam  nal!um  facit .  Ncc  rautat  1 1.  li  dolo.  C.  de  refc. 
Tcnd.  quiaioi  lnteHigtmui  una  rcmcfti  traditam.ut  fimulerum 
traditionis  refcifstoncfucritopos.cV dcclarione  contracias  nnllius, 
cjuo  poflca  vcl  viwdtcatioclscr  vei  cor.dtctio  i\nc  cmU.  fnt.  L  cnm 
ab  e$.  41.$.  fin.  /3t  ^tfJi/r.rm^.Certomenimeft&jliisquoquecx  » 
coutractu  nullopotsclsioucm  ttansfcrri./.  \  .f.fivis  mx»t*.  Dcacef. 
fft.  Minus  vctdad  rcm  racit  Lfi  tci.rltiraara.n.J.  1,  Dc  jurtdor. 
quia  ibidoluscommifsui  fuit  in  fcrvi  traditione.non  criAtn  i~t  dotis 
promifsionc.DcniOjtic  an  t  rranfacttupcrdolum  ourcnta  nuIU  lit,  ^ 
quxHturaettrraagtl^uc  elt  noncfsc  nullaro,  qui.i  ictione  d»h  ad- 
vcrfuscam  uttmur./.  J«£  prtttxtn.  1 9 . &ttt  C*fir.  &  Sichar.  C.  dt 
7*r4«/4C?'.Contra  ahj,  per l.tn  fnmmj.6  r*f.  l/i9t  Qordtct.indek.  ubi 
tranuctio  percaluramam  obrcnu  adeo  nullaccnfetur,utcondic- 
tioni  mdebiti  contta  cam  fu  locus-  Scd  *  eam  ira  accipiraut.m  con-  ** 
dictioniquidem  trv  ficnit  nis  cxccprto  oppcni  pofsir,verum  qux 
replicarionc  Joh  har  inliruu.  Ac  ramrtutcxtusis  plcrusoqac  iu 
acccpTMs  fir,  ut  proprcr  evi  lcntcm  calmaniatn  actoris  rranfactio- 
fiat  invnlis  ipfo \UTc./jf.& B  i>t.ad  d.  /,  tnfnmmu.  $.  1 .  diff  rentia 
tansen  hxc  nullius  rc  ipfa  momcnti  cft,cum  qnoad  cfrccrum  rcs 
recidir  in  idem  Illud  quxlitum  rclr,  fiio  ipfa  rranfacrionc  cice- 
ptionidoli  tit  renunciatara,ciolus  interim  rcipfacx  pjopofitom- 
tcrvcnerir,  an  doli  exceptio  cffectui  tranfactionis  cjucat  pppori, 
quod  magiseft.4^./yT ntns.  17-$.  tllndnMlU.Dc  Taet.foan.  Andr. 
ittct.de  Lit,  coritesl .%Affiict.dce\f.  aio.  nnm.  6.  Ncc  impeiimemo 
t'>  renuticiitio  fpccialis,  quia  ca  non  continetur  dolus  futurut, 
CAtm  ldcorura  rationem  jurisftfrct^./.a/.^.f/W.  Siigitur^ttanf.  IU 
acttc  poitea  druuo  ratificata  fit,cam  fiibfiltcte  diccraus,cum  «juif. 
c^uctcnuucui  j  qucac  favoripro  fc  inttoducto.  per  M»li.Jffltctt  m 
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t*   ffeeiii%  f*>  nmn.  7.  PUne  t  in  flticti  juris  judicijs  non  ira  eft,ut  00 
<iolum  quicaulaa»  contractui  dedit,  oundom  mox  riallum  dica- 
mui.Qued  licet  Coflaliusindubiain  trehir,  C»Jl*Uhie.  nufquam 
tawca  meminiTiiealiccr  fegifTe,  <5c  fcntentia  noftra  palim  coi  fit- 
maiurex  co,  quad  «ellumclle  concractunt eui  dolus  caufimdc- 
*f    dit,  aorainatimde  bona;  fidci  contractibiis  efc  dictam.  Annerot 
tr.anbui  ftltom,  ditfcrcnria  intet  judici  1  bana;  fidei  ac  ftricti  jnri* 
fubUtafir,quarrt  potefc,&  iJ  qaidcm  neunullis  ttifumcft,o6quo<i 
munbus  Cutifthniiaccioncs  omnes  cx  boua  fi4e  opottcat  proft- 
cifc\.Jmttrt.1tgfttti*  Encln,  lur.GJd.c.  DtEvitlitntAnltctdtAitr* 
min  (u  AMtktrt  n«H  fuit  dtnuntiatA.in  finc  p*i  mthi.  1  <f/ .  Mtgis  tan.en 
eft  i<l  uenalibi  admiucndum,quam  ubt  U  obtinait  conluetudine 
foeciaii,  quenudmodum  Imbcrtul  pithibet,  aam  dirTcrcatlam  ex 
€ntfu*ui0  fingulariConftittitionc  Galiu  in  multis  non  feryari,  Extrat  con- 
G*Um      faetuJiiu-succo.conf.itutiones&ftatuia  fingularia,  rectius  dict- 
4>*rf<'     museam  non  fublatam.Ncc  tadrcm  facit  «juod  moribusChri- 
£    ftia.iis  omniaagi  oportcat  cx  bona  fide  :  quia  bonx  fidei  ncgeti» 
nondicuntur  xd  differcntiam  malx  fidei.fcd  rcfpc&u  liberiotis  in- 
tcrprerationis  quz  in  jurode  ijs  quam  acgorijs  ftri&i  juris  fit. 
f.Si  ietTumJQbftail.;.^.fin.Q3ib.moi.uf.am./#/t/i fmftkmLt* 
$.*it  prttor.  ted. 

i-Si^uiirupcsJSidoIo  tuo quadrupes  mihi  nocucrir.ita  centra 
tededoloaclioncm  habeo.Gdomiaus  acc  quadrupedcm  habcar, 
ncc  folvendofir.frv.^V.Qbrtat  l.item  Mcla./.  itcra  cumco.iuf.  a<4 
h.  ^q.ubi  in  proportto  cafu  legis  Aquiliae  aclio tlaturtfcd oa  locum 
habct.quandoquisipfo  quadrupedem  tcauir,  infttgavit,  ncl  culpi 
Aia  impulir,  luc  u«ud  lex,  quande  dolotuo  incidi  in  bdlum  quo- 
qao rnoio  mihi  uocciucm^cum cam  iufam  tamcn  non lmtailes. 

1.  Si  ffcurutr  Attms  per  c*3uji$nem  reumfttUturih 
J§lvittjuiti\»rif. 

1.  J%uid  ftferfutjionefukrcmfit  dlfilutm. 

ttnciltaniur  diverfn  lcgcs. 
4.  E*flt4Atur  $ .finalis,  hu)us  eiufJem  legit. 

%  j*Cl<ioIo  raalo.J  Si ptocurator f  aftorisper  collufioncm  parmtiJ 
^reumabfelvi.tenctur  mandati,fiis  folvendonou  fit  rcusipfo 
tenerurdc  dolo.  ttxhic.&l.quU  tnimjnf.  tod.l.f  perprtcMfAtorewt. 
H  f.i.inf  ^C*nA.  Idcmqucclt  tfiipfer«ui  dolo  pcrfuaferitaftotl, 
ut  eum  pcr  ctroiem  |u<*icio patiatur abfolvi. l.ftrvus%ie.f.fn,inf. 
^  rcW.At  t»baa(cuidctur^o<vdcanuoitaabfoJutotdcinugtoagi 
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porcft,  quodque  judicatJ  cxccprio  co  raru  rerlicaubne  doli  po^eft 
t\'\d\,Lcum'atc  .mf.cnd.l.  x.C.de  Advtr,  divtrf.  ]*d.  ireroquc  quod 
eb  corroprelam  dcLroris.iblolatorco,  accnfario  dcnuo  movcri 
fQith.l.citts.iuf.Tye  Ime  Fifi  Vndc  condudipotcft,  r»#i©aem  de 
dob  celTire.  Scdicfpc-ndctur,deintcgroliremitadcmumrrac>arif 
;  fircus  ex  incegrolccttn  agipatiatur  fobexcepcione  hac,  ficollu-* 
fum  cft.  Quodipfum  tcxtus  hic  indicar  aperte\  Minuseuam  a«i 
rcm  facic  ).  i.Cdc  pcan.jud.qui  malc  jud.Vbi  rclaturaeft.cum  qui 
adverfario  pccuniam  dirlid»r>tia  juftz  fcmeari«e  dcdir,  a&ioncm 
perdercfcftautcmcorrupiciafpjckscoliufionisjquu kl ad  propo- 
fitumnon  pernncr.  .  . 

f  .Final.J  A6io  tdedolouon  a\«ur  prxrcrquamex  magna  arquc  *V 
•videntt  rallidirare./f.v./j/V.  Poteft  tamen  &  magna  calhdiras  qua- 
doque  faulcperfici.coque  rcfpc&u  parvacenieti,  utmhilominus 
huic aftioni  f aciar  locum. i.bdrcditti  j.infine.cuml.fc^inf  eed* 

Ad  1.  fi  quisaffirmavctit 

jttabco.)  Ad  hunc  J.pcrtincntiatractanturinfra/«/.yj/r«f.  i 
'Prtfcrip,  ttcrk. 

%.  Er  fi  tu  fcrvum. )  Hic  f.  pcrtinetadcaqucpofuirouf  fupri, in-L 
j.  i.nonfolHtn.  eod.  tit.  r.um  i. 

iJ.HarcdcdolajE  bonr  fidci  ncgotrjs  dominus  depofiri,commo- 
datijCVc-de  peculio  renerur,  quibus  cVdolus  icrvicontinctur,/*«» 
f  .fiiiefAmilUs .  inf.  tommod.t.  i.>\  fiitttsfitmilUs.Depof.  Exrraejuf- 
raedi  ucro  contracrus  fi  quid  fcrvu*  dolo  fccerir,  co  nomine  cum 
«loruino dc  dolo acrio  noxalis  eft.  tex.  hic.  quera  fic  rccte  Cu  jacius 
^oc  loco  paulo  alitcr  quam  Accu  rfias  accepir. 

Adj.fin.ciufdcml.&adl.  io.  u.  \%l 

-  f .  x^itltt  dt  dtlt  in  rebus  exigui  mtmenti  temftrAndd  elt 
fn fggfttm  tst  IfOKd  fidei  mentit f*t. 

j.  Idemqut  efi  f  '*is  humilii  ttvtra  frAce&cmtm  di^nu^ 
ttfrtctdat.&num.i. 

+  Cimilutnr  huh  textai  Lnlt.C,  aui  ejr  tdverfejuss. 

Yi  Eguhret  cft  famofam  dc  dolo  actioncrn  non  datiob  ra  oi-  *• 
*^  maru  fummam.  Sed  neque  '  humilUur  conditione;  uiliori  da-  fc 
rur  contra  «ligoiorcm,  nec  filio  contra  patrern,  aut  iibcrro  con- 
tra  patromiui.  Tempcranda  igtrur  advcrfus  eos,  harcactio  cft  in 
facrum,  uc  unacV  bons  fiJci  menrio  fiar.  tcx  hie,  Mulro  ueri 
actio  ia  fcct'*;»  tempeuaaa  cft ,  Jk  bon»  ficei  mmtio 
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facicnda,ficcntrac"tus  rcipfabona  fidcfitinitus,  !ipura'l*n*o  im2 
modicaaccid.crir  pcrcrrorcm,exquc  in  fadrum  acftio  oriatur-Qul 
tnenie  accipicnda  cft./.y»  fuptrfttte,  £.eod.  F*l£-  ilndcm-  Tttttl.td  l.  a. 
C  f  tld  C.dcrR£ft.*tnd.p*r.\.c.  4         1  j/Planc.4  quod  dc  parentibusdt- 
jtm&u   '  ^umcft.iimoribusnofttiifcic&addomtnosfcudoium  rclatura 
mmtmmmm.  cft,(nc  nimitum  uaftlli  comra  ecs  hac  atti->*e  <jucnnt  cxpetiii. 

*.  1 ,dc  mtl.t*afm$ti  comnm.  Su.hmr.in  d.1.  f<  fnptrflrte.  Q  c*d) 

CmmfmtmA$  itemqUC  adhomines quos m Gcimania  dicurtproprios,^ui«juali 
Gmmmmtm^  a{^rjpCj(1j  Coleni  glcbae  funt.in  quos  fcte  rrardiwumdomini  id  ju- 
risufurpant,  quod  ulurparc  folcci  patroni  in  libcrtos.  Z*fkb.  u 
#•  Sini.Heff.  m  M-Nen  muratncro  'ncc  abrogat  rextu  n  prar- 
fentcm.I.  a.C.  Qui  cV  advcrf,  quos  in  int.non  rcft.ex  qua  colligi 
uideatur  nuliumrcftituendi  mcdumcomraparentcscllc:  quiac* 
pfoceditiniertiaedicti  parte,  qui  agttur  dc  rcfticutionibu»  minc- 
rumflcahorumcjuionicio  magiftrarus  poriu«  o^nam  )urc  acrionu  _ 
ieftituiintur,2Ur/.*»/.jr/i.  Q.Qm&mdu.  muts.  Id  cnim  tameifio- 
lim qtioque  admifluro  uidc tu r,  ftr l.  fttri.i?.  f  fn. de  mJMinorib.L 
x.C.Sindu.rcm  j^.jurctame»  noro  muratum  cft.tex.tndJ.Hlt  C* 
QHi&*dM.eifUi.Cttct\\xr\  quin  libciis  contta  matrem  tutiiccm 
quc  ad  fccunda  uotn  rranfijvreftiltttio detur„ex  lurc  NovclUrum 
jiubitaii  non  potcft.  Novei.  1 j  j- 

AdL  13-  $  finalcm.ctadl.quidenim.  14. 
Tidf  <ju«  ©bitcrpofuimus  Cup&inl.j.S.dolo  mAlo.ef^.fn.ccL  tk\ 

Adl.fcd  ct  cx  dolo-i/. 

J.#.)An  feqnatenusmunicipcs  cx  delicto  eonveniantur,  quatc» 
nusminus,latiusrelatcni  eftfupia,i» l.mttum.^^.\.fuf.tit.u 

Ad/.fin.  ciufdcm  l.ct  ad  I.itf. 

a  Ctioquoc1  metuscaufa  inrcm  fciipta  eft.de  dolo  actiomcri 
«Apcrfonahs  cft.  Quamcbrero  in  liac  aciioce  inftituenda  dcfi- 
gaari oporrer,cu jus dolo  facrum  llt.quamvis  in  actionc Quod  me- 
ruscaufaidnoncft  necclTe.  Defignanduro  pr«tereacft  qiii  in  rc 
jjt  circumfcriptus,  nc  inctiminc  tantoac  tam  Famofouagcrnrac- 
tor.  ttx.  hic- 

Adl.fiplurcs.  1/. 
J.Hawractio.J  Vidc ad  hunc  parsgiaj hutn  qi* ecftiffuainfia 
ttjcdJiti 
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Ad  1.  arbitrio.  //. 

/,j,QlpoftjuiTtmjudids  reftitutio  non  fiar,reus  inidquod  in- 
Otcrcftcondcmnanduseft.  utkic.uide  WefenbMnm.y.in  Com. 
U.t .Monbus  vcr6  Longobardorum hoc cafu  quintupli  mulfta  eft, 
cuius  pars  dimidiacrariopub]ico,tItcra?eropartiapplicatur.2^j- 
sol.  Q*rboJib.},fr*fl.c.i.  num.j  6. 

$.  DolocuiusOAdhunc^pcrtincntiapofira  funtlatius  fupra.  «d 

f,  i.  eod. 

— 

l.io. 

Argumentura  hnjus  Iegis  rationcm  pcripicnam  haber,  occlongio* 
xem  cxplicationcm  rcquirir. 

Adl.fcrvus.20. 
f.\ JPertinet  ad  pofita  fuptiinl.&cleiMnter.f.fidolomah.fup.eod* 
ubi&  harclcx  rclata  eft. 

Adl.lcgaurius.25. 

Sllegatarius  dolo  maloinduxerit  hxredem  ad  Dnrftandum  foli- 
daiegata.cumlegisFalcidixbcnencio  frui  dcberer,dedoIo  a- 
€tio cft.nt  bic, Ncc murat L z . J. 1 . De Condict.  jnd.l.error, C.ad  L« 
Falc.quiaear  procedunt  quando  quisnontaradoloadvcrfarij  quar» 
fuo  crroro  fuit  iudultus. 

1.  Cuma  te.  25. 

Expofita cft  fupra, in K&eleianteu7.%.fdol$. eod.tiu 

Ad  1.  in  hatrcdcm.  26.  &  I.27. 

Hyficadrio  in  hxrcdem  carcnusdarur,quarenusadcum  perve- 
nit,hecnci6  eft,quarenas  hzrescx  dcfun&i  dolo  hxrcdira- 
tem  nactus  cft  locuplctiorcm./rr.Aic.Cr /. 17.  in  fiue.fup,  cod,  Id  ita, 
xufidcfuncrus  pmanre  eonominc  (itconvcnxus.l.canjfttutionibus-. 
inf.'Z>eObl  &*A&.  Lex  uei6fpftrade  ipfodoli  judicio  accipicn- 
dacft.nam  iidolus  incidat  in  c#itracrum  bona;  fidei,  qui  lacfbseft 
exeocontractu,  etiam  contrajharredem  actioncm  in  folidum  fal- 
vara  haber.  l.ex  depofitiSDe  Obl.&tsfct.  l.fihcm:nem.7.$.i.Dcpof. 
Siuer6dotus  bonx  fidcicontractui  dederitcaufam,  utcoutr.ictus 
obhoc  nallus  fit  ipfojutt:resutrin>qticinrcgra  manetctiamcon- 
tra  kxtcdcs.perl.v.f.nonfolum  fup.  eod.  Tetr.  de  HellMpert .Decif. 
414M fine.  fcxiftimo  tamen,  infactum  actionem  prctoriam  (qu« 
concurritcurnhac  i  jfa  regulariter)  m  hacrcdemdari,«ctiamfi  1«jcu- 
plctior  hzrediras  ad  eam  non  pcivcnerir.  Quia  cclTat  in  ea  ratio 
prol.ibitionis,cumnccfamo(afu,nccpanalis.  ^J.itaque.^S 
19.  inftod. 

Dd  Ad 
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D! 


Jc.  dolo  a&iouriliolini  anno  finicbatur,  hodie  uerd  biennio 
'conti»uo,adco  ut  intra  idtempus  quoquecim  oporrear  ab- 
fo\vi.l.*it.C.cod.Scd  qox  in  hxrcdera  darur,quatcnus  ad  cura  pcr» 
vcnir,pcrpetuacft.  Qucnrndroodum  &  in  fa&um  a3io  uon  famo- 
fa.i  i  cum  qui  dolum  coramtfit,ia  quatenus  adcum  pcrvcnir,  pct- 
pctud  datur.  tcx.htc. 

Adl.cumqui.  ?/• 

St  qois  fuaferit  familirmcx  utdepoiTciTione  diicedat,non  amit- 
titurpollcflio.  ProcuItcsbic.Hociu,  niiifimilia  dcicrendx  pof- 
(cillonis  nximo  diiccdii.ar^l  ftcolonttt.&l  fidee§.4i.(J.\  .uerfaltud 
txifttmadieft.de  y^c.To/.Fuitiamcu  hicdcre  mcerProcuiianosSc 
Sabmianos  contcntio  a  luftiniano  fublata,  ut  nimirum  nec  difce- 
deutc  nec  dcccdcnte  fcrvo, colono etiam, procutatoic.au t  quovis 
alioqui  noftro  norrinc  ln  polltfliouccll,  pofLfiSo  nobis  pcreatex 
malevolentiaiilorum.quod  Sc  Prrculus  lenfir.  i.ult.C.cod.utdcaus 
fenimus  infrk  tn  dAJi  coionus.  }\.Dcvfcq  pojf 

Adl.filius.  32. 

TT>€res  uel legatarius  ant« diem  manumifljonis  rcfiamenro  po- 
«"fitum,  fcrvum  raanumittit  rc&c.  htc&Umatcr  C.dcOp.ltb* 
ficc  mutat  Lfi  cuipurc.j  t,$.r.ad  SC.Trcbeli.  quiaibinonncpa- 
tur  libertatcmanrc  (iicm  prarfiari  poilc,  fcd  aur  rcfito  jurc,  aut  ab 
inviroqui  fuipcctam  harrcdiratem  habct.pnftari  ncgarur.  Prom- 
de  icrvus  anteccilioncm  diei  rcilc  manumittitur, at  ii  id  caliidc1 
effcccrit  ipfcante  reddiras  cohxredi  rationcSitcnctuieidc  dolo. 
mrg.huius  text.  (uj4c.  bic* 

m 

Adl  ficunftnihi../4* 

C I mihi  (axurn  ex  fundo  tuo don itionis caufi eximere  rermirtax, 
^curenondumcxcmiirern,fumpti>s  umcnmcam  rcm  ?cci,tu  «c- 
rd  id  prohibcs,dc  dolo  mihi  hoc  non  i'nc  tcncris.  ut  hic.  Hodic  ta- 
men  8c  ex  donatione  a&io  td.U.fiquts  arosntum.  C.dc  'Donat.  Sc  ccf- 
£u  igitur  dc dolo adtio  in cafu  propoiito,  quoniamcoudnfhone cr 
donatione  donatario  provilutn  cft.  gl.  drCu\ac.htc.  Plancii  faxum 
jam  cxcmpfumfir.ctiam  jurc  antiquodonaiio  cenfctur  perfe&a, 
coque  Si  ad  cxhibcndum  8c  in  rcm  *&io  cnt.  l.quifaxum.&  I.  per- 
mtfiftt.De7rafcrtp.rcrb. 

Ad 


Digitized  by  Google 


1N  PANDICT.  LIB.  IV»  1I| 

Adl.fi  quistabulas. 

QPponirur  hdic  Icgi  I.  qui  rabulas  ^i.ir.f.  AdL. Aq  ubi  fcocca- 
iti  depcfiri.ad  exhibcndum.cVex  L. Aquiliaagi  permifium  cft, 
nam  indc  icquitnr  hanc  adiorcm  cclTare. l.i.cum feq.fnp.tod.  Scd 
oppofira  lcx  proctdir  quando  ucl  reftaror  ipfe  uel  hzrcsqui  jam 
hscreditaremadijt.acturuscft,  quia  illiusrabulx  inrelligumureftc 
propriar.  conventtt^.  inf.  Quem.tefl.av.& l^b id.mf.ad  L.  Jq.  Hic 
ucrorcxtus  prcccdit  harrcditate  nccdum  ab  hxrcdc  &diii.Mart. 
^ccur.Cujacbic.  uidt  Subtil.  tuSlrds.  Ubj*.  1 7* 

Ad  1.  quod  uenditor.  37* 

H>£c  !cx  rclata  cft  fupra  in /.7.  /.  rtnfolum.  Notanda  aurem  hic 
eauerbafunr,  adueksos  cictum  rioMissuii  ve  actio, 
quia  ca  dcfignanr  actiorem  ardilitiam.  ut  inl.i.ffr  f.pkcmwem.inf* 
<De  v4dtl.  td.  Cujac.  bicr  uide  juet  nostwttamus  infrk  adl.  14.  Z>* 
Contr.cmp. 

Adl.ultimam. 

EX  hoc  rexto  palam  ctr,actioncm dc  dolocum  doli  cxcepriont 
fimulnon  daii.quod  taroerfi  AccutGus.fuprk  m  l.i.f.aitpra* 
Ur.  tod.  Bartolus  htc.  CynuscX  Caftrcnfis.  tnl.x.C.eod.irx  dubiura 
trahunr,  nulla  ramcorarionc  conrra  niruntur.  Nequc  cnim  ad 
rcm  facir  quod  de  dolo  acrio  tk  doh  cxceptio  cx  eadcm  promananc 
caufa\  Ui.inprinc.  Dtdoli  exc.  nam  non  cxeo  tequitur  bina  ea 
remcdia  concutrcre  :quia  efc  complures  aliat  actionesex  doload- 
miiToexcrcen  qucur.r^dc  dolo  ramcn  actionemcjcludunt.Quod 
ufu  uenit  in  omnibusbonz  fidci  judiciis,  quas  cx  comractibut 
piovcniunt  in quibus  doius  admifiuscit. 

DE  MINORIBVS  VIGINTI 

QVINQVE  ANNIS. 

tit.  IIII. 
Adl.i. 

1.  Melfituti*  minerumex  quopmeiat  )ure. 

2 .  gu*  cauft  ugnitio  quenudmodum  in  hat  re  inttrfmn* 
duftt. 

*.Voxbolte*uidinbK  lege  defgnet* 

Dds  4*l*viti 
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4*  tnvhi  mintres  citratores  n*n  accipiunt. 
/.  UMimr  \urifconfnlttts  an  ftt  resJstuendas. 

*  TJ  Eftirurio  4  minoribus  parata  caufam  cx  diverfb  jnre  habet, 
J^XfiquiJcro  jani  anrc  Lex  l^toiua.  Ltbvenicbat  minorinut 
ciicirnictiptis,  unde  &hacca:ras  intcrdum  legulma  dictacft.La- 
plis  tamcn  remerirate  mvcnilica  non  fubvcnicbar.  Scd  hoccdicto 
prauorisinrroducnnuparct.quodis  rcftit jiioncm  minorum  fibi 
pene  arbttrariam  fccit.  Id  cnim  orrme  hodic  1'raMotis  cognitione 
hr.nonpcr  acrioucm.tr  quuicm  f  cetcrx  quoque  rcftuuriones  ef- 
rlcio  pra-toiiae  |urildicuonis  fiunt../.  1.  (  an  auiem.fup.\Dc  Poftut. 
cognnio  ramen  in  ijs  facti.judicis  dattofficio^t :  ucium  loU  harc 

1.  cognitionePrartoris  cxiraordwaiia  Noranda  4  ueio  htc  fingula- 
timcftuox  hodie.i/i  %fm.  hacead.l.  Quu  lcg-  \x  oriacuratorei 
minonbus  nondabintur  nil  cum  cauia*  cog'  iuoiie,ufG  malij 
moribusaffccti,diifoluti,aut  luxuidcditiciTcnuquodcv  nP.itutione 
diuiMarci  ltamutatumcft  ,ut  cnam  bcnc  rcm  fuam  gercntibus 
cur.ttorcsdcnrur.  Capitoltnus  m  yHarco.Cujac.  hic.tsfmteu.esfug. 
iu  lUf.dc  Lcgiie.  c%Latoria.fol  mihu.  100.  idcft  line  ommcaufx  cog- 

+  nitione.Non-ftamcndanrurinvitis, quoniam  advlti  inviti  cura- 
tercs  non  accipiunr,prarrerqu*m  aJ  lites.  tcxin priuctp.  Inft  de  Cu- 
r4r.e6quodinhisfpecialefir,  linccnrarore  cis  perfonaro  ftandnn 
judicio  non  cfle.  tot.tit.C.QuibJtg.perf.slandt  tu  ]ud.  non  cft.  Planc* 

I,  quod  hic  rcfertur,  ^etiara  beHegeientibus  rcrum  fuarum  curam 
non  committi,  quxftioncm  raovu,  An  minor  jurifconfuhus  fcu 
jutis  doctnr  lcfns  reftituendus  fir.  Quod  quidcra  mnltis  uiiura 
»011  e ft.  gl.  in  l.profefio.ptr  illum  text.  C .  de  t3€un.  'Tatnm.  lilt.  1 0 . 

& ibi  Bart.  C.qni& adverf.quos.fac.idem  Bart.  in l.fcd & r eprt» 
bari.num.}.He  SucuftHt.CommHnemdictt  Tackinaus  hkj.Controu, 
r.j.Cumquia  rurpcforcr,  in  jure  uerfanri  ignoranriam  cios  al!»» 
garc ,*rg./.i.f, Quintus %Jrfutifts.Dc  Or./w.tumquia  jnrifprnden- 
ria,  cujusillc  fe  antiftitcm  prefitttur ,  etiam  humanarum  rerum 
fcicntiadcfinitnr,ut  &  imprudentiam  errorcrovc  facridifficiliu* 
allcgarc  cptzx.l.junitU.S.jHrifprudcnti*.  De  Jusl.cSr  jwrr.Nam  cu m 
fua  prudcntiainftrnctusm.crror  quoqmcum  haudfacilc  excufa- 
fcit.  arg.l.rcgHla.f.fedjuris.Dt  Iur.&  FacJgnor.  Contra  alij  lcnfcre 
argumcnto  cius.quod  minoribu»  etiara  bcne  rcmfuam  gerenri- 
bus  rcftitutio  parataeft.  /.  i.C.  qui&advcrf  q»«s  ejr  argJiutus  tcxt. 
Vfraque  ramcn  fentcntia  ueraeft,  nam  fi  errorem  jurisallcget  non 
ieititncturoxlarto1i&  aliorum  fentcntia.  Contririum  dicimusfi 
«rwaitcircumvcniatarinfactn.  Cum&  aliasfacuciroi  icgula- 
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t  if  e  r  priu  *  rnerea»  u  r  excn  fa  tioncm,qu  am  c  rrer  ju  tlt.tot.tit.De  /*r« 
C^/foj 7.^». Q*mid.  <Wandoftn traaM *£t. Min. i%6tgllti*m 
Bter.  Dcc* f.  i  ;  •  f*&  mtm.  f. 

Adl.2. 

\\  iWinirhenefiihlibcwumniBrt^ 
ittram* 

2.  CerfuettfJiBelgicd  tcnturi*. 
/4  confuium  mhas  rema^tfiutibm  tntuml 
4  Jits  Saxenid. 
Ims  GallU. 

MTnor 4  curatorem  hibensIurcciTilibcncficionecrnatrimo-  ^ 
ni|  ncc  libcrorum  maturius  rccipir  fua  bonz.  tex.htc.  Valet ' 
tamcn  ftarutum  in  co»rrarium,cDiu  optima  ranonc familiam  rc- 
g-nsctiambonorum  fuorum  habeatcuram.  Arque  cius  rei  argu- 
mcnrum  cftcx  jure  ipfocivili,  Quodne  quidempuberibiuinvui» 
curator  datur,  }.ttcm  inviti.Ins~r.de  Cnrat.Hcc.  4  igitur  ineptacft^**  . 
ea  plerarquc  Bcl^icarconluetudo,  qna  minorcs  ipio  Aatim  matii-  g**' 
monij  coutraclu /uarum  reium  rcripiunt  curam  j  nc  (cilicecuci 
ipfi  uctcontiahentcs  cum  ijs,  prcprcr  incertumctatis,  mrtjori  ali- 
cjuo damuoafccun  ur  fialiud  obicrvctur.^./.^jwW// wiwtfr.a^. 
f.t.tnf.e§d.&M'i.Li.i»f.  adSQ.Maced.  Piudcrtifllmc  t  tamcn  p 
magiliratus,  ubi  ld  rcccptum  cft\fccerinr,  fi  id  non  admittant  fine 
cognitionc  cauix.  Dcnicjue  hic  nonprstcrevndum  eft,  quod  lurc 
Saxoaia;  r  minoresdemum  cenfcntur  ufquc  aduicetimum-primu  *• 
acratis  annum  compictum,poftea  ucr«cen(cri  m&)otc&.JLantr.Sax. 
lib.x  .art.41.  b cd  ncc  llluJ  omittefidum 1  quod  lurc  Codicis  pr«-  j. 
vifumcft,  Rcftirurioais  beueflcium  imraquarrum  aunum  poft 
•bfolurumuicciiraum  qumtum  inapetrari  po(Te./.*.'f.C._V  Temp. 
infnt.Hzs~t.id  jurc  GallizitaciTcrnutarum.ut  idadhuc  impctrari 
«fqucadannnm  artatis  tngcfimu  qumtum  poflir.  Imb.  in  Encbrid. 
Iur.GalLpiig.mtbi  t  j S.Anucid  quadri-nniuro  jurccommuni  rcfti- 
tutioni  dcftinarum,  l,nlt.(^.de  Tempjn  /nt.  Hfft.  cl  quoque  currat 
qui  probabili  ignorant>iIaborar,qua:fiturn  elt,cV  id  quidem  multi 
non  putant,rr/4f  / a  Nicol.CarbAtb.  i  SPraft.c- i,num.yj.  arg'Edilli. 
S t       A  mihl  &c  Fa~ Soar.  m  thtf  Scnt.  mce  ^fantio^  num.  4}+ 
Contrarium  tamcn  magis  cft,cum  quia  id  nuiquam  rclarumfir, 
tum  quta quadricnnium  iftud  hodic  cft  continuun^ccoqucanni 

«ul^iuc€cffiu^i«<iX  mU*  IuJccni»ita  argumcntaiilkebir.  Sh 
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tempus  hoc  non  cunit  ignofami,evcnit  id  ipfum  utilc  e(Tc  ( nam  & 
utilerempus  dic"tumcft  quod ignoranti  non  cumt.  l.tbeo  }.  C. 

&  Quan.Jud.)  At  utilc  non  cft,ergo6V  currir  ignorantk 
j  Dcniquc  ncc  illud  hic praetcrcvndum,  Conftirutione  LambarJiae 
Ltmbdrdt»  &  Ncapoles  etiam,  minorcm  artatcm  finiri  anno  artatis  deciroo- 
Nftf/«*  octavo.  C*rW  c.i.num.0\.&6f.  ubiaUegatt^onslitutioncsutriuf. 
quc  cius  principatus .  Idem  tamen  Sc  ftatuto  Florentino  obtinct. 
QuimU.  xM*ndof.m  trac.de  jgaxctf' 1  %.fcrft. 

Ad  I. 

C .  Sima)orfaclus  rdtumbabuerit. 

2.  ^utdin  \udict\sdminore  ceftis  md)ore  ccmfletis. 

/.  Ratum  babutffe  contrdcJum  fuomodo  insctiigamus. 

wm.s» 

4.  Coffd/ius  notatut. 

6*  Dc  t^iccufatione  a  minori  ceftd. 

7.  De  Frdjcriftione  &  Vfucaf.contr*  minoremceftd  m*)i- 

remtomflct*/ 

tf.Ql  QVI$  CUM  MINORE  COWTXAXIIUT.  J  Qui  4  TT\in6t  IxfilS 

^poftcaraajor  facius  ntgotium  ratum  habct,non  rcftttuitur. 
*,  t#r.f/r.C.f^.Idem  t  cft  in  judiciua  minori  wcepto  6c  majori  finito, 
nili  tamen  dolo  adverfarij  manifeftoeffcctum  fit,  ut  rcs in  minori 
setatetractareturqu6ob  imminenrcm  eius  fincm,  perficcreiur  in 

'*  aetate  trujoti.  tex.hic.Rztum  4  autem  habuiiTe  intcl!igimns,ctiam 
tacitc  ut  lapfu  quadriennij.  Lult,  C.de  Tem.  in  Int.T^tt.gl.bic.  (aut 
in  negotio  irritoquinquennij,  re  fc.alicnata  obligatavcuncdccrc 
to,  aut  uicennij  rc  donata.  /.  ult.C.  Si  ^Mai.fac.  *AL  H*t.  Hab.) 
aliave  ncgotij  tacitiapprobatione,ut  fi  minor  contraxcrirmajor 
cx  co  negotio  r radideru. per  hunc  tcx .facl.  1.  C.guod. Mct.  Cauf. 

4.  Incpt*  T  proinJe  Coftalij  aunotariocft,quicx  contractu  in  minori 
artatcinite,  &  traditionein  majoriactate  fecuta  reftirutionem  nota 
putat  impcdiri.Cotf  4/.£«;.Conriitatur  cntm  id  cxprcfTo  boc  textu.ejr 
i.fifilius.jo.inf.eod.Nequc  uero  ad rcm  facul. r.5.fi filiusfamihai. 
De  lureOot.  quiacaagitde  filiofaroilias  qurdotem  piomifit  6C 
factusfui  jurisfolvit,  eaenimdos  foluta  profecritiacenfctur.quia 
fofvitdcbitum  afe  ipfo  cumadhuc  in natria  poteftare  rtTcr,  con» 
tractum.  Malc  proindeid  contraexproilam  jurisdefinltioncm  rc- 
fcrtur  adeum,quicumbcncficioreftiiuiionisfruipoiTct,cidem  ra- 

|,  mta  tcnunciavu,**  bie.  Planc  *  quod  dc  appiobaiionc  in  majori 
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«tate  diclmus,  iduelmaximc  itaeft  R  approbtt  rem  geftampcoa. 
icnfu  expreflo.#f  t.defritijfe.inf.eod. &tot.ttt.C*  Si  Ma\orfac.7(^e9 
Hab.Atlii-  quis roinor  accularionemincepetit.eiulque  finisceci» 
dcritin  aetatem  n)a)orcm,  bcnigncdicimus  cum  fi  in  accufatione 
fuccumbat.excufandum.quia  haudfaciie  judiciumdcfercrc  po- 
tuit  Jautcumvt4jon.De  Bon.Ltb.  Si  tamcndcfcratignofcituceic- 
tiam iinc  abolitione./.r .§.accufationem.infine.j1dSQ.Turp:L qu£.  . 
quamomiflam  lcmcUcculationcmdenud  rcfumcrenon  poflct,  nc 
icftituatur  in  c\c\ictisJ.attxilium.s7.inprincinf.codjibidixi.  Dent- 
quc  dc  f  ufucapionc  8c  prarfcriprione,qu2  contta  majofem  ccrpta  * 
contra  minorem  uero  nnitacft,quid  ftatui  oportear,  infia  tracta- 
mus.obtter  in  d.Lauxilitm.%.  i .  &  tattufcutc  in L  t/Emitim.}  I.  coeL 

I.  i^to&quibuscajibusfiliusfamtltas  rcjltUundnsfit.& 

j.  CcncHiatur.L27.irf  b»u 
% .  Conciltatur  l.ulu  %Jfln.  C.  de  Bcn.  a*u&  HB. 
7.  Ks4n  &  quatenus  frodigus  ante  interdiclhnem  bon$~ 
fumU[us  reftituatur* 

/.  Eulefia  tjr  Reffubticddudtennsreflitndntur.  &  num.fl 
1  o»  K^An  ecilejia  reftttudtur  ccntra  +o.  anmr.frdf. 

(.  QEd  utrumj  An  ctiam  t  filiusfamilias  minor,  fi  laedatur.reftitu-  *• 

^cndus  fir.Dubium  mover,  auod  co  adroiiTo  iuuctur,ctiara  pa- 
tci.Lcum mandato  x\.inf.cod.  Optinuit  ramcn rcftirutionem  ci in- 
tctdum  permittcndam,Jcd  ita  neptofit  hoc  pmi.mkicinuerftc.Sed 
<g»  W»Obftarc  ttamcn  uifacft.  I#patn.i7.inf  cod.  quam  utconci- 
lientcum  U.xc.Uuax  Coftal.DU.htc.uildc  rorqucntur.Nos  diftin- 
guimus,utrum  fi  lius  qui  de  pccuiio  obiigatus  cft,  juflu  pattis  gefle- 
xir,contrixerit,an  ucr6  libcia*  uoluntatc.Prioricafu  paterex  con- 
tractufiii)  in  folidum  conveniripotcft,  ncc  fihoidcirco  rcftirutio 
datur.ne  ca  profit  pMtijtthtc  &  dJ.cummaudato.infra.cod.Lv£mi- 
lius.  $.fm.  inf.  fo^.Sedeodcm  caiu  &  filiuscx  fuocontractu  in  fo- 
Iidum  convc  niri  poteft,quadiu  manecin  poreftatetut  aii  Vlpianus. 
Aic.Obftat  t  quod  finc  uolutate  parris  judiciu  cum  filio  n6*  cofiltir.  3» 
/.  utt.fJin.Cdc  Hon.qua  lib.  At  in  propofito  idco  confiftir,quia  jufla 
parris  fuit  obligatus.  £t  tum  fllius quide  tcftitutioncm  impctrabic 
tiquomodohocficri  cjusrarcrfir.fcdirane  cad*  profir  patri.iw/Wc, 
Sintierd^fuauolutatchhusobligarrw^patridcpcculio  convcto  4^ 
icftitutto  negaturffcd  & rllio co ~4U  uc gatur,ne  pcr eum rcftitua- 
turpatcr.«.v.^>.FiIioucrA;t'lOC01,vcnto  reftitutioufcj"**<le6  da- 
mr.ut  ftUntico  ipfi»r'°  c0^  wfltoeiittfit  patcr.<<,/./>4f  r>,*7.  kfm 
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lreviter,fi  libera  uoluntateobli  garus  fic  filius,  fi  ipfi:  convcniaf  ut 
feftitnendus  adco  cft,ut  &pro  invitoco  rcitiratioucra  impetrar* 


omnimodo,  quia  ca  rcs  patrcm  non  conccrnit.  ff.pen.  inf.incad. 
*  &*c/.Quamobrcra  &  bona  +  rationc  hodic  idem  dicimus  in  advcn- 
titijs,ctiarafiqui  juflus  intcrvcnerit  patris,  intcrcft  cnirn  filij  ucl 
nmirac  in  ijs  rcftitui.  tot.ttt.  C-de  Bon.  tS\€at.&Bon.Qu4tltb  junc. 
boc  frx.DcProdigo^quid  diceraus,  Anncetiara  is  tinccuratoro 
conftitutus  bcncficium  habcat  rcltitutionis  antc  intcrdidtionem 
bonorum.^Dodtores  idinquaeftionem  uocanr,*»  /.  ^/Cnrcellus. 
zsSDeFidc\//f.  Sc  quidemeoBartoluscVCaftrcnfisinciinanr.m^! 
l.if  ^arg.l.j.C.de  Cur.Fur.& Ln.infine.  DcTut.&  Cur.dat.  Rcce- 
pta  taracncftlafonis  fentcntia,  plcnfque  probata,  Anreintcrdi- 
^tionem  puta  bonorum,  cum  rcftitutione  nongaudere.*rjr  / 1  Dc 
Cur.Fur.Iafi&gf.in l.is  cuU.  <Dc  Vcrb.  Obl.  Et  hoc  raoribus  obti- 
net.  Quanquaro  &  interdi&ionc  fadla  hefus  n»n  rarn  reftituarur, 
quamidquodgcftum  cft  dccIarerurnullum,quiaprodigus  cora! 
paratur  furiofo,qui  ncipfo  quidem  jure  obligatur.  tex.&gUn  d.L 
II  cui.  Deniquc  ccclcfiamt  &  Fempublicam  hac  in  re  benehcio  mi- 
norumfruicxpedituracft.C/cw.i.^iw^wf.^^.j.  #.x  tfrm$ii 
Panorm.ex.eod.l.  j  .C.dc  lure  ^ipubU.Refpubltca.C.ex  qutb.  cmm- 
)or.l.ii.mfine.  D.inf.eoeUftotit.  Scdhoc  t  inconrra6tibus  cx  rccc- 
pta  confuctudine  haudahtcr  obtincr.quam  proptcr  Ufioncm  e- 
normifli mara.  <Pa».in  d.  c.  i .notab.  i 1  Mart.Ttflor.  Ub. i  .Qtusl.;?. 
k  num.$.& S.Donell.w 1.17'De^eb.Cred.num.sJ.t.  Sedquafitom 
tcft,  Anneecclcfiaquoque  contraquadragintaannorum  pratfcri- 
ptioncra  reftituenda  fit,quod  Socinus  non  putat.  Soctn.  Sen.  confil^ 
x66Mum.iiMb.x.cumtbt  alleg.  Movet  cum  quod divcr/is  locis  re. 
latum  eft,  cam  pracfcriptionem  ecclefiar  noccrc.  ut  in  Novel.  1 1 1. 
ttemin  c.de  quarta.  c.uigtlami.  cquijudicamc.  de  T>r*fcrtpt.  Accedit 
quod  rurfusahbi  rcfcrtur.eamprzicnptioncm  plenifliroam  ad- 
llC  l cu"tatcm>'°»'»<'-  C.de  <Praf.jo.ann.  Cui  &  argumcnrum 
addi  ab  abfurdo poflct  Quod  uidclicer  ca  pofitionc  adn.ifla  nulla 
nnquam  prarfcriptio  contra  cccJefiara  currat,  cd  qudd  ccclclia 
nunquarofir  majorennis.  Conrrariumuero  plenfquc  mfumeft. 
Sfort  Oddusde  Reft.i»int.»ar.i.q.  t9.art.).mb>  dicit  ccmmumm.F*. 
chM.ltbJ.Controu.ctoi.%I>*~  dectfi9.m  iw.7.Movertos  quod  re- 
fcnrumeft  ccclcfiam  utijurc  m..-lHs#    udeitJ  jMmXin\uznAo 

•M.&cgnfccjucacci  adycifus  caw  icftnmmr,  us>.  iftd.i.f(ut.  pr- 
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indecV  ccdcfiara,  qux  quadraginta  annorum  prxfcripticrc  I*du 
tur,  d.Novell. 1 1 1 .teftituendan^  Nam  &  aliat indefinitc  condiru- 
tum clr.ccclcfiaru advexfus lapfum tempotis  relticui. CUm. i . <fciM 
7»f.  ^f/f.  ht  hocigicur  rnagis  erir.  Neque  ucro  mutatquod  dict- 
mus,cam  prxfcriptionemecclerjx  noccre.adeoque  parere  plenam 
fecuritatem :  id  enim  imelligitarde  ipfo  jure,  eadem  ratione  qua 
&  minctibus  hodie  nocetprxfcriptio  triginta  annorum.  ut  ind.  L 
ficKt,  contra  quod  tamcn  cz  jurePixtorio  beneficium  reftitutionij 
pararum  cH.d.lClcm.i.rjr  d. ci.de  m  7«f.<faJ7.Minufquc  iguurad 
rem  facit  argumentum  rr.otumab  abfurdo,  quia  id  in  piopofito 
penitus  ccllat,  cumcxprclTo  jure  Canonicoprovifum  fit,  ftarima 
prx lcr iptione  complcta  quadriennium  incip i, d. C U m.  i  .&  c  i  ttd* 
9  t.  in 

£.Si  quis  minor.J  Relacus  inijj  eft  qux  ponimus  infia  w/.j.^,?*- 
fmtanuts  ted.  tit. 

lt  Ad|.final.lcgisj.ctad I.4. 

j.  Servi  mineres  Uft  sn  &  ejuautie  reflitnenJi. 
2.  Servus ma]cr  demini mtntris  sn rcftttucndus, 
/.  Ttmilu  etclefdanrcSituendd. 
4.  Sfidetejervts  ccc/efd  mercendriis» 

SErvo  minori  t  rcftirutio  non  datur,  quia  rceeiTariopercam  fbc-  t, 
cutrendumdomino  foicc,  is  igitur  libi  imputabit  qu6d minori 
fiix  rcicommilerit  curarot  uthice^ ar^.  I  tum  manddt».:  l.mf.tod. 
Planc  tfidominus  roinorfit,beuigniusdiciinus,ctiarafi  feivuslx-  tf 
fus  fic  major,  eum  tamcn  rcftitui.  arg.it coMrario  fenfu  cx  boe  textu 
dcfnmpto.V ndc  *  cV  dc  familia  ccclcltx  quxfitum  cft.cV  rcfponfum  U 
iciOjUtplcrifqucuifumcft,  faroiliamquidem  prxlati  foriprivilc- 
giogauderc,non  autem  familiam  ecclcfix,  Soar.  in  thcf  Com.  Op» 
Itt.E.ttum.  1 1  .cx  Patwm* in  c.  1.  num.t.  dc  For»  Comp.  ita  6V  dc  rc  fti- 
tutionefarnilixquvad  ecclefiam  pcrtinet,  judicanuuro,  &confe- 
quentcream  inftar  ecclefix  non  reftituendam,  IS^uol.Carbo  lib.i* 
Fra&icd,  c  1 .  num. j 4,Cctauro  id  tcmperandum  cx  hoc  texiu  cft, 
putaut  bencficium  hocei  itademurouegctur,  finon  ipfaecclcfia 
quoque  pcr  dencgationcro  eam  patcrcturdamnum.Id  cnim  fi  inde 
lccuturum  fit,concrariumdicimus,4r^ww.A«/>/ffjrt.  Proindefta- 
treslaiciqui  fe  fubftaniiamquc  loam  ccenobio  mancipatunt  fi  c- 
normidarono  arfcdtifint,  rcttituuntur.quoniamcorum  caufa,fit 
tcclcfix  ptopxia.Meiccnaiij  *  ucio  ftmuli  quiopcras  fuas  locaiut,  4- 

£  c  quoniara 
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quoniameornmcaufaapatrimonio  ecckfia-  pcnitusdivifaeft,bc- 
pcncio  hoc  noo  gaudent. 

Ad  l.Minoribtis.6. 

I.  iWinor  n»n fiium  Uftnis  tarjajed tjr  moleflU  ac  fum» 
ftt/u  m  gratta  rtft  ttutndus . 

j.  ^ssnetiam  eb  exiguum  damr.um  refiituatur.  &  num.j. 
4  Jj>tiomydo  res  hac  temferanda  ft. 
• 

**  \A  'nof  t,eftuuiri,rnon  ^0**0  cum  "ravi  «Jamno  a/ficitur,fcd 
JlVJL&cum  intercft  cjus  rnoicftijs  cVfumpiibus  n<  n  ucxari  per 

^  htttn.  ttxt.  Vnoc  cjuarlitum  cft,  An  > obcxiguum  quoqucdamnum 
danda  rctlnuiio  iit,  qucd  ron  uidctnr,  ctm  ld  \  lciiique  demun* 
Kci»  admirtaiui  uc  dan  i.o  grar  diore. /.  $cx  c*n^*.<.).tnprinctp.& 
t  i  pcn.tnf.ced.l.i.C.  tsldxerf.Vtnd.Vigii.  Qui  m^dn  odum  &  all- 
bidchniiumtir,  rrovidcndun»  piartcii  nc  pcr  rcm  munmam  ptav 
judiciumfiatminon.  Ifcto.^Dctn  Jnt.RtSl.  In  pioLoiitotan  cnfttd 
aliud  itarui  uidetur,  cumctiam  ioliusn  oltftia cV  iumpruscaufa 

•  rcititutio dctur.  tt  quidtm *  inagu,  cft  fioidinana  pi£,noium  di- 
ftractione  4  iuJicio  facla  niii  ot  hcdatur  eum  ita  dtmura  iclhtui, 
€t  pcr  hocgr.«>iafticiaturdan<PO.  »t  tnd  l.v.prtncip.& Ispenttlt  t»f. 
ood.l.i.C.bitstdtt.Tign.  DiSlt .  in  cctcris  ucidit.»  ftatui  urnonofc 
cjucdcunquedamiiumacceptum  uel  lucium  intrtmiilum  hoc  bc- 
ncficiogjudcat,(cd  id  magilhatus  cxammet  U  fhcicnii  caufsco. 

4»  gnitionc,  ttt  hic  cyl.n9n9mn1a.44  tnfetd.Ttn  pcrandacnim  1  hax 
icscilcxbonocV  xquo.  nc  fi  tailim  rcftnuiio hat,  minores  dcmti 
majori  damnoafficiaiuur,  ncmiiic  cum  i;s  coimahere  uolcntc/. 
a4.  ^.i.iw/.t*tJ^,Vidcqu«  pommus  hacdc  rcJaic  infia.ru  l.ucrum* 
1  \.$.fciendum.  cod.  f/r. 

Adl.  ail  prsctor.  7. 

(~\VoA  Accurfius  hicintcrcctcramovct -aM  princ  hujtt*  legis.  Ar» 
V^minorctiamrcftitucndus  iit  in  bcncftcijs  ccclchai.ici*,idnos 
plcnc  tractarnus  infra.  m  Q.hodtt.  ea^  h*c  lege* 
$.Scdctfi  cipccunia.J  Adolciceistes  non  acupiunr  curatorcs  invi. 
t\.  $.den*  tnvtti.fnjl.  de  {ttt*t.  Praietquam  111  fpecic  hujus  Kgis, 
«juando  Mimirumiblvcndacipccuniacft  per  hunctex  dc  111  judiujs. 
«tcafirmitatcm  habcim,rrxjji  d^.tmut.  Vidcqu*  bucdcrcpu- 
mmtislatiufculciupra.«d/.t.c^./;.r.  '  r  1 

f     *,Nonfolum.;Kclatus  cil  infx4i*/,i  1  Jfctcndw.ffdjie. 
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1 .  An  mincr  in+enefciis  refiituendus ft  ejr  num,d, 

2,  Conitliamur  cppoffd» 

j.  Anminorin  kenefciis  reBituatur  qnardorcs  tnteya 
ejfe  deftt. 

Jf.  t  jODiE.jQuod  hic  t  rclatnm  eft,minoribus  hodie  eriam  in!u- 
*  -*cro  fuvCurri,qu«tftioncm  movit.annon  minor  etiamiube- 
ncficiittcclcliaftici»  reltirntionem  impcnct,  idquc  Accurfius  uut 
putzt.gl.mprmc.fttp.tH  ead.haci  (uuat  fentcntiam  tius,  quodad- 
oltfccns  in  his  polt  dccimum  quartum  arans  annum,pro  maiore 
habcrur.  tex.vttlg.inc.fi annum  deamitmquartum.prtnc.&ibi Phii* 
franc  de  Ittd.tn  fc.adct  quc  quod  bcntficia  ea  fcrc  tam  oncn  quam 
iucio  fint.  Contrarium  ramcn  frtceptum  cft.prr  hunctex.  Nccad 
rcmfaciunt  aTgumcnta  gloHar,  tamctficnimminorinadminiftra- 
tionc  atquc  ufu  bt  neficij  pcnc  pro  majorc  iir,  non  tamcn  pcr  hoc 
ei  icftitutioijem  dari  ucl  id  argumeuto  cfr  ,  quod  illam  etiam 
tumimpctrarc  porcft  cumcumcrinrervcnir,™.  Q.  Si  tut.uclcur* 
intcru,not.gl.i.tnl  uu.C.ft  demom  p(Jf.  fuer.app,  uclquandocurn 
dccrctofaCtaalicn^nocu:./r^.m/.y/^i#//tWf>^i  Tlal.  C-  de  *Prad* 
iJA/Cin.  Parumucr6probabilccft,  beneficia  minoribus  tamoncri 
quam  lucroefic,  quia  expericntta  quotidie  longcdivcrfumdoccr. 
Et  re#c  t  proindc  tnonbus  fcrvatur,  rcftirucioncm  in  his  petinde 
procederc  ut  in  rcbus  ccccris.  Quod  &  m  Gallia  obuncre  Bocrius 
tcilatur.Dcci/.^  ro  taum.4  tnfine.cum tbi aUeg.Hoc  ita, fires  adhucf 
inrcgra  fit,nec  bcntficium  |am  rcrtio  novis  fumpribus  fit  colla* 
tum.  arg.  l.qued fi  mmor.  24.$. Scxuola.wf.cod.Coft.il.  in prmc.  hu\ut 
t,  Scd  auj  nc  hunt  quMcmcafumexcij  imdum  putmr.  drg.humt 
tex.efr  fim.  liwn.CovarrJate.  I .  rRcfol,  f.Q  nod  magis  c  ft,  nifi  ei  dc  nu  o 
coll.tura  fit,  qu!  ccdclia:  rauJio  uciiior/oiet.  arg.l.fimmor^  3*.  tnf. 
eod. 


1.  Lflfinor  reflitutus ad ddevndam  hdreditatemdenuo  re» 
Tiitui  poteft  dd  repuatandum. 

2.  Comiiutur  l.ult.  §.  tpfam.Q  de  Bon.JQtdltb, 

3.  guid  f  cnera  ha>cd&tis  jam  dlieno  labore  fnt  ex- 
feditd. 

4.  Jdverfus  Itgata  indfbitl  (oluta  reslitutioan ft* 
3,  Qomilt.uur /•  2+.  DeQondtcl.lnt. 

6,  Jf«id \u,  is ftt  [ifolutnmjtt  curatcri. 

Ec  a  €.  Refti- 

.  '  r  _» —  -  .  — - 
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K  J.TO  EfTiTUTUs.JMinor  rcftitntustad  aticundam  harrediutcra,' 
*^-denuo  rcflitui  poteftut  iilam  rcpudict, &contta,prr hunc 

h  ttxt. Nec  tmutatl.ulc.  (j,  ipfum.ucrf.  ubi  autemC.dc  Bon.Qus 
lib.ubiminorinon  permittitur  hzredicarcm  fcmel  perininrcgtu 
reftitutioncm  repudutam  ex  rcftiturionc  nova  denuoadirc:  quia 
idibifpecialeeft  ob  uoluntacerapatris  quat  in  rc  l  itutionc  fcmcl 
incervencrac.  Qu-iuquam Ci  aliasauthonras  pitns  in  negotioali- 
quointcrvenerir,  ea  nonobftante  reftitutiodetur,  / Mum.if.inf, 

*•  ced.VUnc fi  poft  trcftitutioncm ad  rcpudiandum,  oncra  hacrcdiu- 
tis  omnia  jam  alicno  laborc  &  raolclliaiint  cxprdtta,  pofteique 
ndolcfcens  pofruletrcftitui,  uonauditar.  l.yudfi.  74.4.  SctvoU. 
fttf.eod.niCi  tamcn  fit  hxtes  fuas.  Lult.C.de  oA '.ueLRsp.fftr*  Dc  - 
niquc  t  etiam  minori  advcrfus legtra indcbite"  foluta  rcilirutio cft. 
Lult.Cfitsfdu.Sol.  Nccid  rera  ficit  4  l.intcrdum.i  9.De  Condi£t, 
lnd.ubiciad  repetitionem  ind;biti  folu:i  uindicttio  datar,  uel  tn 
cafuconfumptionisconjiaio,  uaJeconfcqucntcr  rcracdiocxtra- 
ordinario  huic  nccdum  uiieaturcirc locus,«rr./%#»c4«/i.  x.inf. 
#^.quiad.l.a9.agitdcpupillo,  ut  rc£c  Bartolus  U  lalou.  ibidcm 
peruerbdtex.  Qotttrdosftcurjium  notarunt.  Qtnnquam  3c  quoties 
feroedium  cxrraordinarium  6c  ordinarium  huc  concra  eandcm  co- 
currunt  pcrfonara, utrumvis  pararum  cft,  uidc quc  pottimutiud.  L, 

*•  in cdufi,t.  f%PompoHim.mf.  b.t.  Quiniroo  t  &  ii  curaioti,fit  folu- 
tum.Iicctcontractim  rutelaracliout,  ii  tamcn  minori  ex  /oluiionc 

cnormis  l*Go  redundct,rcftiiutioconccdcndaciU.i.cfr>fc  DD.C. 
fAdu.Sol. 

•   x.  SubJIituti»  vuIgAris  fnem  huredis  inflituti  uditUnt 

2.  CenciltAtur  L  ex  contrAtJu.De  Re  Tud. 

3.  I*  cehuredibus  qudrc  Alto \ure  qukm  hfiblfitutis  utd- 
mur . 

4.  t^ddquem  devenidt  hdreditds  fibjfitute  fcr  dditienem 
irtjlitutiexclufi,  &  tnflitme  ferbenefcium  reJfttuttenhfe  db* 
ftincntc.  J 

5.  lure  neveuuid  hac  iu  re  \uris f$. 
e.Fleuier  exp/iedtie  bttius  tex. 


cut. 
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cutfubftitutio  uulgaiis  facla  eft.fcrccotraria"  dcfinit.Subflirutio- 
iiem  enimfuo  facram  non  cxftirguit  iromiftio,il  mod6pcftcafc 
impubes  abflineat,c6  qu6d  abftmcar  fe  pupillus  fuusquifcim- 
miicuir,)ute  picprio./.**ffJ*rw./»»/.  Vcsidq.  //«r.Pupillus  uci6 
cxrrancus  quifc  in  mfcuit  rcn  Ybftinctic  nifi  icftiruatur.  In^ 
cohzredibus  ctiam  diverfuro  crt,fiquidcm  ccharrcdis  adevntis  Jc 
poftea  rcftituti  portio  accttfcir  cchrrcdi  uolenti,non  etiam  invito. 
I  fmihcr .  inf  D*        J/Vr.Qucd  in  fubftituto non ita eft,  quia ne . 
cumquidem  uolcnttro  admittirrus.*r bic.  Divcifitatis  ratiocft, 
quod  cohzrcdipiopier  parttmquamobi  acquifivir,  liceatagnof- 
ccre  tctam  ,  uel  prcptcr  uacaatcm  porrionemquaroinvitus  non 
agnofcit.a  toto  iccedere.  Alia  qt  afliocft,4  Subftitutoperaditio- 
Aeminftiruticiclufo,&  iiiftitutodcnuopericftitaticncroininrc- 
grura  fe.bftirenic,ad  qutnihareditasdcveniat.Agnatoruncnim 
xatio  habcri  ncquit,  quia  uciuro  fiteum  rondcccdcre  intcftatum 
excujus  tcftamento  harreditas  adita  eft,  roaxirrc  cum  harres  ci7« 
noudcfinat  birchciohcroraiioteftiiutus.Succedirproindecaufc» 
Fifci.icquc  pic  bar.  l.ttltjnj.Dt  Sttcctf£d,Ncc  rourat  l.i.C.tiquis 
adita.inr.Ad  SC.Teiiull.  ubicuro  fihns  adicrit  cx  Orphitiano,  lc 
abftinuciit  fe  per  icftitutionenvgnati  rratris  cocantur fccuiadum 
jus  antiquum:  quia id  fit  ipfius  Scnatufccnfulti Orphitiaei ucibis, 
ouac  ad  hoc  extendu nt  u r.  l.jilij  ccd.tit-  &  m  ced.  j .  I  cnndc  judican- 
duro  eft  de  l.a.tf  fi  bonorum/rcd.tit.  ubififiliusquiadicntexfure 
arvtiquocV:  rcftitutus  fir, mater  admiuiturcx  TcttuJIiano:  narocV 
id  pcndcie  putandum efl  cx  ipfius  ^C.uerbis,quoputa/i  nollet  utl 
filius,  tun>  dcmortui  nater  invitatur.  Qucmadmodum  &  in  1.  6* 
gSi  filius.  Dc  Bon. lib. ubi  fi  r)lius  adieris  cV  reftitutus  fit,  admitti- 
turdcfuncti  patronus.ld  enim  ueluufuadercuidctur  patronire- 
vercntia.  ttttn  l.tj*idttos.f.f  c*m flto.inf.Dc^b.Dttb.ixztc  fcru 
tentiaPratroris.Expcditum  prcii  dc  roaner,  in  fpccie  propofirafeo- 
na  uacare,cV  agnarosabijs  rcpelli.Piaue  quoddiximusde  fubftirii- 
torcpcllendo,infcivo  iubflitutonon  aJmittimus,fi  harrediras  fol- 
vcncoron  fit»  Scrvuscniro  rcdcfurctibona  uencanrjiber  firfc 
harres  ncccflarius,nonqui<icro  uclo  juie.fcd  aquitatis  quodam 
rcfpcitu  cx  rcfcripto  divi  Pij  &  A  ntcnini.  fadcm  4  quoquc  arqui-  , 
ratis  raticne  ex  Confiituticr  e  r.cva  luftiniani pcft  aditionem  in- 
ftituti  harredis  quoquo  roododefiftcuiis,adnmtiturfubfiitutut,& 
Fifco  prxfettur.  Quemadrrodum  &  dcfiftcutc  lubftiiuioquivis 
(xtiancus.  Ncvell.i.  r>  ir,t*i»j*c.  Vr.de  cor  fcquitur  fubtilioris 
cjifltrrionis  noftrae  fupcricris,hcdic  uix  aliqucm  cfle  ufum.Evenic 
tramenexijs,ueiumiencfcqticdPspiniaius  irciflirflcpeihi- 
bct/crvumnequc  hbeiumncquc  r.*icdemfuruii:m,nifiquando 
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folvcnda  harreditasefl.Altcra  hujus  Irgis  fpecieseft,  Si  harrcs  fcri* 
ptus  rcpudiavcrit,&  reftnuatur  adevndi  caufa,  Papinianus  putar, 
fcrvum.qui  cxvulgiri  fubrtirutionc  fcmel  harrcsac  libercxftitir, 
libctum  manerc,  harrcdcm  manerc  non dicit.  Quod  fi  id^ur  appa- 
ret,  purat  ;  rcdtecum  falliclicemus.  ReAitutioncs  cnim  prxroria; 
funt,&  idco  jus  ipfum  non  perimnnr.  Pcr  contccjucns  ctiam  hae- 
redem  uelexharredcm  non  faciunt.  Ejufcjue  rciargumcmum  cfr, 
quod  reftiturus  ad  adevndam  rantuni  utilcs  acliuncs  habet.  ut  htc 
&  L.i.Q-tntevdum.  De  uulg.Subfl. 

f.Pcnult.)  Dc  Reltitutionibus  coiitra  prifcriptioucs  tcmporalcs 
agimusinfia/»/.^7.^.  i.eod. 

Adl.minor.  t. 

/.  'Minor  per  cemumaciam  damnatus  refituitnr,  &  quate- 
mt.num.2  ejrs. 

3.  £>udnd$  defcrUli/ts  nmine  ad reflitutienis  benefcium 
dcueniatnr. 

4.  ^An  miner  ad  intcrrumpendam  prafcripticncmcitari 
^ueat fne  cJdufuU^ut  compareat  cnm  curatore. 

6.  Ad  fuptus  Utts  an  minor  ob  cotumaciarefitutut  tcncstur, 

iVimovebat  cjuod  diclmus,  pcrcmptoriumcontra  minorempro- 
pofitum  nihilopcrari./.cc»fM-H.Dr5r»f.c^^/^.unde  necrcfti- 
tutioin  lntegrum  neceftaria  uidcbatut.  /.  tdem  ?ompontm.\6.ftrtr 
generaliter.tnf.eod.  Et  id  quidem  ucrumeft,  (j  minor  linc  curarorc 
citctur.cV  indcfcnfusdamnetur.  Nequecr.im  iJ  civili  ratione  fleri 
debct.l.acla.+f.f.fin.Dc  7{e  fud.cilm  nun  hibear  Ugiiinnm  petfb- 
namin  judicio  Itzndi.t.uU.C.  QMb.lcjr.pcTf.flandi  tuiiHLnon  ctt.  At 

*'   fi  cmatorcm  thibeat  ,cV  Its  puncipio  cjuidcm  legirimc  dcfcnfa, 
demdeferrafir,pararain  inrcgium  rellituuocft.per  bunctex.Qaod 

**  liamcncum  modcramir.c  accipiendum,  ut  il  tocotdia  cV  incrtia 
tutons  ucl  curatoris,  acloris  aut  procuraroris  trimnium  cJapfum 
fir,&ita  minori  iis  perempra  fit,  prius  a&ione  ordinaru  advufus 
icfoscxperivndum  fir,&  quod  abijs  fcrvari  nccuit,id  dcmumrc- 
ftitutionis  rcmedio  tecipiant./.properand*m.  $.pn.C.de  /udic,  Scd 
hocipfum  ira.fi  contra  tutotcmjCuratorem.actorcm.cumvc  cujus 
«inertia iisdcferra eft,  Icgitimc  prrccftus  fit  uentilarus,  Wcw  cura 
conira  majorcs  criam  ftri&c  curanda  fii  ratio  prcrcf  us.  d*l  tuMm 

■  r  ratidum.  C.de  lud.per  fpf.contra  minores  iil  ucl  in  primis  cbfc  j  \  ari 

*  oponer.<t./.<c7*.f  fin.& tbi  DD.  de  Re  Iud.r\n  tueidminor  abmi- 
00,  fiaexlaufula  ut  cum  curatorc  ctrrparcat,  citaii  (jutai  ad  puc- 
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icriptiqncm  inrerruropcndaro,quafitum  eft.  Qmnt.Mandof.in 
tr.dt  i/£t.Mir,.Qu.i  0.  &:  diftingnimus  pcrinde,  au  curarorcm  ha- 
bcdt,  quo caiu  nccciiario cnat  ouscft  uelcuraicr,  ucl  una  cumeo 
minor.alias  ciratioron  uaUt.peutex  ind.i.ulttuerb.n$bti  opitulatttr 
conventio  ctrca  mmot » m  b*bna  ,1  *m  id  rectius  debucrit  cuflodiri  ctrc4 
curatorcm.C . Qw  le^tt. Terf.fi  andt  tn  )ud.Hab.an  uc  rd  cu ratorc? ncn 
lSabcat,quoc.uu  citario  contra  minorero  nihilorcratur.r^.  indj. 
contra.s  .Ncc  citcui  a$or  quarratur,  qucdcuratorcm  non  habeac 
roincr.  curo  prcf|  iccre  qoeat  ut  eti.-ro  invnocuratordcrur. per  (j* 
invtti.JnJl  aeCurat  .t\\i  i;bus  t  tamcn  Galliarctiaro  conrraipfu  mi-  ^  -  f 
norcm  in  ccnrumaciaro  condcnato  F*r,  modd  corftetde  cauiapio- 
banonibus  !cgit;n,i>.  botr.Lec  6*.nu.y.  10  1  l.Eoq;  tu  rcftirutione 
impetr.  bu  fcd  iradcmumfi  lc  Uelumcomra  jtiscoromunedcceac. 
Supcrionbus  uicina  quaftio  cft,  An  rrinor  adveifus  codcmnatio- 
remin  conu roncirm  rc(iicutu$ ,  etiam  f  fumptus  litis  reftitucrc  '* 
ccgarur.  ex  difpofittone  i.fanetmus.  C  de  fud.Sc id  quidcm  Barrdo, 
in  l.ffimta  t  )>  fcrte.V<cham.lnf.\zio\  \  tndJ.San£tnKs.numsrMo- 
ftienli  tn fumma  tit.de  tn  fnt.Rifi.i.fin.circa finc.  uifuro  fuit.  Movet 
ccs  qutci  11  fi  c>i  /um  clr  Rtilnuiiorero  iradandam,  nc  cadtm  ad- 
vcifario  hr  fraudi  l.r.ecauus  C.de  tmancJ.i.C ,dt  Hts  Qutlrenw  ttt, 
Acccdit  qucd  roincri  rcn  ioccuirnur  indclicusJ^t.^.nunc utden. 
dum  tnf.btc,t\  qude1  minor  alias  rcftitutus  fumptusin  rem  facros 
lcfunocrc  tcnetutj.mtta  uttie.f.fin.tnf.etd. Tamctfiucrdargume- 
ta  poireriora  hac  pan  m  ad  rcm  ticiam  (cii  quiacontumaciarcau- 
fa  non  nro  in  pu  prir  m  ddicn.m  qulro  firoplicius  indclum  prar- 
fumpium  cadit,  qui  cV  icgulanrct  minonbusquoquc  noccre  ■ori 
folcr  frx  1*  dj.contra.  Vt  Re  fud.&d  i.uir.C,  Qut  itgit.perf.  jiandi 
in  )ua.tson  A/A.tumquia  lropci  (a  in  uro  faera;  minotcm  rcddunt 
loci  plcrior  cm.c  ucd  de  cxjrcnds  judici.ilibusdici  non  poteftj  nihi- 
lcroinus  ueiuir  cranci,qo«d  rcftitutio  adverfirionon  dcbcat  c(Te 
fiaudi  per  iura fupra 4%.C6tra  tamcali|  fcnfere.  4lex.acidJ.pfi- 
mta.§.]ultan  nu  S+  dt  Va  mf.  1\attM confjl.xy \nu.*> .  Oddustntr.de 
uHeft.par.i.cj .  7  Qg*rr.  2.»*.  ^r.Movct  cos  quod  ii>  infcgiu  rcftitu- 
tiore  urumquc  omiiiaicituuuimirinftaiiB  priore./.  ejhod jimtntr* 
i4't]jeJlitutio.t»>f.eod.Ct)\?cc.(.du  quod  rfftituiionc  rci  pnr.cipahs 
cV  acceisoiiu  f:quitur  J.patrt.  17 ,(j .tjnf  eodJ.terminato.C.de  Fruc» 
&  Ltt.txptnf C  eiciri  ca  aigun  tra in propofiroccisar,  nc  (c.nnnor 
icitiraarur  c.m  no  aherius  qui  dckiram  familifc  fuac  incbfcrva- 
tione  judici)  cliiigentiaprabuir.  Pre  rerca  minor  rcfundcndo  ex- 
p»nlas  auicroie  in  comumaciacrcgatas,  uritur  jurc  communi,  m 
<juo  carri  i  gcncre  ic  icgulaiiici  quidi  m  ir (tiiui fcler,cum  noa- 
ccufcaiur  in cocirci.micubi./.Wf.  C  cod.Y\  hccinpraxi ler? arnus,. 
9tdt  c^-  2loer%Dcn£  6  j 1  o.cr  1 1  *C*pel'Toief.  D  teif.}  xy.  A4 
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Adl.sficx  caufa.o. 


TpRincif  ium  hujus  legis  &  an  miror  c»g;rande  uclexiguutud*- 
*  num  reftituendusfit,  relaturoeft  fupraif»  l.6.eed. 
f.  Indotis  i.)  Muliercircumventa  ut  ueltotum  patrirooniumuel 
ultra  cjufdem  uircs  ln  dotcm  darer,rcftituitur.  tex.hic.f*c.l.miner» 
4t.Q  fnjnf.h.t.  &  l.un.f.f  tdverfdctem.  Necroutatl.five  dl.Dc 
lurc  dot.  ubi  promiflio  cjufmodiperhibetur  ipfo  jurenulla:quia 
ca  procedit  quando  curator  minoris  dolo  malo  tnicrpoCuit autho~ 
ritatem  fuam,harc  uerd  quando  ncgotium  boni  fidc  pcia&um  cft* 

i  ♦  UWitteres  m  dcltftis  nen  rejlksmntur» 

*.  Kjfss  reHstusmtur centrs  dclieJi  tenfefiiemem. 

j .  J%*sd ft  fe  mejercm  dsxcrst. 

s\  Vwt  midemdum.  )  Minores  tin  deli&is  ron  rcftituanrar,!* 
*^  deroque  cftfi  quidegcrinrdclo  m^lo  iex.hic.&  inlumxiliuntm 
inf.eod.  Bcnignc  tamen  admiflum  eft,  i  crnam  pro  qualiratedclifti 
tnitigari.  d.  l.uuxilium.fA.inf.t.  [f  *du.  del.c  i  .de  <DeliG.  Vrncf.e. 

»•  ftt.de  Sent.J-xcemm.An  t  ueio  conttaconfcflionem  dclict  i  rcfUua. 
tur  infra  tra&arous.  *dd.l.*uxili*m.  ubi  ctiam  pluta  traciamug 
dctotareftiturionum  roateiiamdelictis.  QuareMus  autem  ei  con. 

*  tumacia  noceat  uclminusfupracxplicuimus.m/.^roar.^ic.  Planet 
fi  minor  fc  majotemmcntitus  fit,chftinguimus,  andole  id  egcric 
fuo,qoocafu  reftitotio  ccflat.  /.  i.C.f  mtnorfemAi.dix.an  uero  in- 
duerus  ad  hoc  dolo  adYcrfarij  fit,  quocaiu  icftitutio  admiflacft./. 
a.C.eaW.  Qucmadroodum&  reftituitur,  fi  intervcnetit  dolusu- 
\  rriufquc#4rg./.^c  tuteU*  Cde in  Jnt.  Ksjt.i&CtH-  Hxrt.in  d.l.$.  Scd 

«idcplurahacdc  rcinijs  quxponimus4^/.miMr.3i.tM/.rtfW. 

g.  Cesstfd  pdtsss  muutientm  reHitutio  ueneft. 

2.  Ctntiliesur  /.  3 .  f.f  uussjuf,  c$d.  • 

/♦  Isss  QdnenJss  h*t  re. 

r4   $ -T)  AptniAHns.)Major  annis  uiginti,  minor  oiginti  t  quinqie.fi 
«*•  icinfervitotcmucnircpat.atur,  ncn  tcftiiuitor,quiacot>tta 
1  fiatus  muiationcm  re/uiutiononcfr.rrx.W-Hcctarocndc  maxi- 
ma  caoitis  diminutione  acciptndum  e(r,cumad\ctfushrrcgatjcw 
ncm,iiiuea  dcccpius  fit.tefiittjatur  hauddukic./.a,?  .fmmtmimmrm 
JmtZ^mu.  fttf,($d.  Ulud  piaicievndum  ton  eft,  lurc  Canonico  ccclcfiam 
t**etfm%  quoo^uc  conu» Ubci  tattm  tcftiiui.  cstf  tUi.  t**f*.  1 2.5.*.  Vi.dc  6c 
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4\c\  poteft,  rrguiamqui  dicimus,  contraftatus  mutationera  refti- 
tiitio&cm t:on  cfle,  c»  co  jurc  ccflare. 

1.  %JAinortu\us  lcHAtn  tmmifum  tadat  anrejlituatur* 

2.  Ltuciliatmr  L7J.item.De  Tubl. & Vt&. 

/.{M  mcommifun\JMinorfiuc£tigalnonfolvart  ^coquebona  r. 

^ejus  incomroiflum  cadant,  r<ftmenduseft.rcx.c>ir.  Ncc  Trou-  *• 
tat  quod  tutos  «idciur  ipfo  jurecuro  capcrna  Conftitutionibus.fic 
rriMonbus  rcmilia  /.  imptraterts.  7.  %.  utm.  Dt*Publ.  &  Pcfi.quia 
ca  nnufliodtn  um paiatapupillis  cft.fi  i| adhucinirad«em tngcfi* 
&um  vctfigal  iolvant,puberibusronitcm, tex  &mol  tnd.lj.f, 

f  .Final.JConrraliberratemfemclobtentam  reftiturionon  darur.' 
ttx.kic.  dixi  fupra  m  i.  mettm.^s.tdtm^PcmponiHf.  Quoa  met.cauf. 
Sed  hu  in re  tus Canonicuma  larc  civihdivcrfum  cU.mtn  eadcm 
umc  Itgt.  $.Pafm$anm.  anuetMvi. 

Ad  1.  uerum.  fi« 
1 1  McBitutfo  mintrum  ncn  fit  ntf  tum  tdttft  cegnitiont. 
M.  J%jid menifit  tn  eegnitionem  caujtt.  &  t. 
j.  Mincr  Ufm\me  cemmuntnon  rcjlttuitur. 
4.  guund*  minor  Ujionem  frtbare  togMtur9ntktndo  n$n 
hem.  5»  6  7. 

7.  Vtrm  inteRttlus  Itgis  r.C.  Si  Jdvtrf.  Crtd* 
/.  Tttltfa  &  tnitas  etufdemtum  minere  \mis. 
9.  Ftfiitutionis  benefcium  tejjtts Jt  mintr  iuruverit  mttth 
ifumfervMre  ir.jj. 

10 .  J>usd  ergofi  eontraeluspt  nuttus. 
12.  K^in  benefictum  legts fccunttnC.  dt  EefVend.  \uramcnto 
toffatur. 

1 4.  Jfuid p npnor  dtlt  ad  \urandum  fit  ittdufius. 

I/.  Qonfuttudoderemifitoneyuramenti  an  frtbanda. 

I*#  Vtminor  \uramento  teneatnr  mu  benefct)  huius  framo- 
nitionem  franefttffc  ofortuerit. 

17-  x^iiverjus  deUttontm  iuramenti  refiitutiteff. 

1/.  An  quM  de  minortbus  dtfiernmut  tttam  fertiueant  ad 
froximos  fubertatis.  ejr  ip* 

*#,  Dt  luramtmo  Tralati  tteltfs. 

Ff  J-Scic* 
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V  f.  QCrendam.  &  f  f.  feq. )  Reftirutio  t  minoribus  ooti  datar  nhl 
•^caufa  cogi\iiz.tex.bic& t-qx<rdJi.i4.f.\.cvdJricx\ilx  vetd  co- 
gnitione  priiis  dc  a»tate  cognofccndumclt,  quar  vel cx  afpedtu  con- 
ttat,  vcl  probandacft./.iw/iwr.ja.^^  DD.tnf.bjJ.+eod.Auc\itut 
tamcn  advcrfanus.G  contranum  prnbet  mamfcfte,al&s  nou  ircm. 
vtde tex tn i. cnnt de  atate.  De  Prob,Mt*f(Ttttt.+.Olrf. 1 6.  A ddc  quac 
ponimusinfriin/  de4uate.4i.eod.  Sccundu  vidcndum  numfit  lae- 
fus  taurconimodoa!iqt&opriviitus./.7.J.  hodte  fup.eodJ  nenomniau 
44.tnfr.tcod.  Ncque  tanieuubomncdamnura  quod  (cnfir,  ncque 
obomnc  lucrum  etiam  omiiTum  fcftuucndusclk,  £ed  eft  ca  rcs  te- 
pcranda  arbitrio  ptartotis,  nc  pafli m  na  reftituacur,  u t  occalioncm 
indcarrij  iam  humtncscum  minonbusnon  contrahcndi.  dj.quid 
fii4  $.  1  •  vtde  cjua pontmus fnpra  in  /.  6.eod.b.t.£.t  quidcm  opottet  uc 
vclcircumvenrus  ab  advcrfano  fir,vel  laplus  faltctn  per  incoi.fuU 
K    tuma;tatis.^/.i4.$.».ProbMtar  iguur  rtas&circumvcntio  rtftiru- 
tioni  locuro  faciunt./.v.f.ne» foium fnp  eod.fi tamcn communi  iuse 
ufus  lacdatur.vcrbi  gratia.fi  ex  polt  facto  rci  cmptx  damnum  accc- 
dat.vcl  vendii»  commoiiuro,cum  in  ipfo  ncgotio  lxfus  non  eiTcr, 
reftitutio  ncganda  cft. /.  ult.Ccod.  qucmadmodura  bc  Ci  kbnc  rcm 
fuara  admimftransjoccafionc  damni,quod  noninconfuit£accidir, 
rcftitutioncm  non  habcbit.nrhic  tn  $.uon  refittttetur.ead.hac  t.  Pro- 
iode&il  rcs  emprifortc  apud  minorcm  fatalrpcrierit,  rcftiturio 
cttbxx.Q.indeMarccltus.mhaceadJ.VrxKcx^m  fi  hxreditate  forte 
adijt,vcircmcompatavirmanifeIlis  multifve  canbus  obnoxiara. 
v  Q.filocupleii.wrf.fd htcres.mhac ead.i,  Ccrerum.ut » ad  rcro,  I*. 

iioncm  ltadcmtim  piobabit  mjnor,  uiileaapparcar  cx  rc1pfa.ii/1». 
J#  Qcnt.*\.Ohf.\?,  Siu  f  vcrocanonapparcat,cVadveilarius  probare 
c*dnetar,eum  locup!cuoremf.ic2um,  audictur,  jrenndc  ut  dcpro- 
batione  rraris  q«ioquecum  audicnoum  diciumcft  paulu  antc.  A»- 
e.  li.is '  tamenconcratium  dicimiis,&la*f)oncm,abip(oniinorepro» 
bandam  vclut  fuadanKimwn  fttfcictennonii./.  namptfiea.g.  f.fi 
7#  minjr.de  fmejmrJ.ait  pxfor.  y.i.non  foh.m  fupjj  t.t.j.Ceod  Ncct 
mutat  J«i.C.Si  ^du.creJ..  |uia  ca  firgulmi  elt  mcreditcrc  mutua- 
tc.Doctores  quiJem  pl- ri^.iccx  eaconegerunf.or.us  prcb.mdi  pc- 
cuniam  fancratitiam  verumcrTe  in  retnvninoris.cumvc  locnplc- 
tiorem  fatfhinvcgaljriter  fncumberc  fcrncratori,  in  cctcnstamc 
negorijs cotra cfic.gl  Bart. Cajlr.^Ra!. YVefenk  add.l.iAx) vcto fiu*. 
plicius  camde  quocutjque  crcdirorc  acccperunr.  Saitc.  ibtdem.tn 
comm.l.i.CJeikf.veml.par.3X.i.mim.$o.& /V^.cdquod  istitu- 
fusinfcripruseft  abfolurcdc  re(tirutioncadvcrfu.scrcduoicro>crc- 
ditoris  verd  vox  criam  dc  quibufcun<*ae  accipirur,  quibus  quki 
dcbcmx.l.crcdsterun^  1  t.Oc~ucri'-fg.Scc\  poftetior  fememia r 31  um 
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probabilis  eft,nam  fi id  efset.c vcr  fu m  hac in  rc  probarionnm  prin- 
cipiuroforct,  cV  ininori  brfionis  probatio  non  iucumberer,contra 
qtiam  &c  Tc(ponfan\cl\.inJ.l.fiampoftca>f.{t  w/W.cVconftitutum. 
m  d.Lf.Cdc  tn  Int.Refi.  Min.d.l.7j.non{Mm.fMp.h.t.  Larfio  cnirn 
potiflimum  intcrprctandx  reftitutionisrtindamentum  eft,&  igituc 
poftulanti  cam  ncccfiatio  probanda.  arg.Lablor.  C.de  Trob.  tmcl* 
cum  dc£tate.cod.tftottt,  Igtturegocommunem  Accurfij  &  Bartolt 
fcntentiam  probarim.Arrpliuitamend  l.primam,  nomodoincrc- 
ditorc  fccncrantc,  fcdquocanquc  mutuantc  ccnfeamadmitrendak 
fpccialc  tamcn  id  in  mutuo  cfsc  at  creditor  probcr  pecuniara  in  re 
minoriscfst  veif-im.  Nara&illudin  eodemconua&u  fingulare 
eft,utfiqaisfciensrainorirxcuniamconfumpturocrcdar,obIiga- 
tio  nc  quidcm  ipfo  fubftftat  jure.penndc  utucc  mandatum  fubfti- 
tir,  quo  minor  altcri  mandavit  ut  mcretricipecuniarn  numcrarcr. 
l.fi  vcro  non  remHnerandi.  i  2.  f  .ft  adolefceusJnf.Afand.  Quandoqui- 
dem  igttur  mutaum  fubfiftir  ficontractum  fitbonafiJc,  reftim- 
tionem  hoc  ca(u  impetrari  oponebit.  /.  sltchum.  $.  auod  vttlgo.  De 
&/«f.fpecialc  ramen  manet  atcrcditor  probare  teneaturpecuniam 
in  tcm  miooris  verfami./.i. C.St ^4*.Cr*<Unvcnditionc  igituc 
&cerens  ncgotiis  p.ucius  agcndumeft.Diverfitatis  vcid  ratioeft. 
quid  facilc  prxfumatur  minor  pecuniam  acceptamconfumpfifee, 
eaque  prarfuraplioonus  probandi  in  advcrfarium  rcflcctat,  quod 
in  rcliquis  contractibus  inrelligimus  difficilius.  tex,  in  l.  anid jimi» 
nor.i^.penjnf.eod^Plini  t  quod dicimus  adverfario probanduro,  g# 
pccuniam  vcriimcficin  itm  minoiis,  idcm&adcivitatcroperri- 
nci. perl.civttas.De  Rek.CredJk  ecclefiam.  t^*th.boc\ns,  C.deSa- 
crof.Eccl,  Quomodo  vcrd  quis  probcrur,  locuplcrior  id  ahbi  trac- 
tamus.f»  t.utrum.De  Pet.JJer  ubtvtde,  Ceterum  t  quacde  in  inrc-  9, 
gruro  reftiturionc  cilseruimuseaomniairademum  obttncnr,  nifi 
juravctu  minor  fc  contragcfta  non  vcnturum.  /.1.  cum  Auth.fea. 
C.Sttsfdu.  vend  .  Quid  crgo  fi  >contractus  nallus  (it  &  roinc  t  ju-  io# 
rctfecutn  fcrvamruro  ?  Martinus  pcrindc  fcrvandum,  Bulg.irus 
contra,&  quidcro  Martinum  practicifoquuntur,  ut  Fabcranno- 
tat,  Bulgarumtheorici./M».  Faber.ind.Auth.Sactamcnta.*dvocem 
ceMriffifou.Nosdiftinguimusutrum  nullus  fit  rclpectu  foltmni- 
tatts quam  xtas  minor  in  obligando  &  ahcnando  requirir,quo  ca. 
fujUHraentu  fcrvanoporrat.Mf  tn  d.L  1 .  C.  ji  Auverfus  vcnd.verb. 
emptortprtdij.  (Qua  rationc  Sc  ahas  fervandum  jutamentu  cft  quo 
quiscomra  juris  rationem  renunciat  bcncflcio  fibi  concclso.c. 
quavts.de  Pact.  tnt.&iifi  Qavontita.)  an  vcr6  contractus  fit  nullus 
vcl  ob  tarpitudine  fui  ve\  de  tali  re  imerpofuus  quar  prohibit  >  jure 
in  contractu  dcdtaci  nopotcft^uo  cafu  juramctu  fcrvandu  no  cfi\ 
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I.hoh  dubtum.  C.de  Lteibut.  c.non  tfi  ebligatorium  de  %eg.  Imr.  m  $. 
(jatl  i.Obf.Per ror.Supplct cnira |uraroentum  tn  proponco  lolum- 
mododcfectura  ztatis,ad  qucm  couttahcnces j jrcjutando  relt- 
gionecenfenrur  ic\^cx\Ac.  gl.md.Anth^Sncramenta.  Vixuautcrn 
indctimcc  admatcendum  cft,  quod  Doftores  pcrhib  nr,  roinorcm 
jur^mcnti  prclcacione  habcndum  pro  raajorc.  dc  nuo  fnf  m  d. 
jfutbmum.,f.nccincpi&  proindeid  Maurictus  irapujpac.  i»/r4#. 
Keit.c.i  i  e.drfeq.&ctXc  ramcnplenfque  annoiant.Etu  minor  t  ui- 
laverit  te  contraccuro  fctvaturum, mhilomiuus  fruipoflc  bcncfi* 
cio  legis  frcundar.C.de  Rctc.Vcnd.  Commnn.dtcit  fafir^nd,Auth. 
nnm.20  jMobm.nnm.+i.Hclvtfo nd ttt.de  Pace jHr.Jirm.^jtcmficra- 
menta.in  rf.Feud*  'Domtnm  Broncberft.  ftnt.  i .  e.6*.7W.  add.l.t. 
par.  ix.t,  «tfiff.9.  allegans  tnnumeros  altos»  Vcnir enim  bc ncficium 
hoc  cx  caula  novaad  quam  contrahences  ooncenfcntur  rcfpexille, 
coquc  mramenrumad  illud  noncciifcorurextendi.  l.nlt,  QatSa- 
ttfd.  Cog,  L  ult.  C.  de  Non  Num.  'Tec.  Nam  li * |uratum  (impiicitcr 
fir,  minorem  nulla cx caufa  adverfuscontractum  vcntururo,  roa» 
gis  dicimus ne  eo  qutdcra  bencficio  cum  luvaoduin.  Btrt.tn d.1.2. 
•*m.  it. rtceftum  pcrbtbet  DecimConf+ot.col.CBoer  Conjd.\o% 
mum.ii.  Tumcmmquia  Angulafcmrcicindeodinegocijcauiam 
ailegarc  tiequir.ccffat  argumcutum  pauld  aoce  moium.  exd.l-ult. 
U*    Qit  Sat.Cog.drl.Hlt.Cde  l^jn  NumSPtc.  Quid  t  tamen  h  minoc 
duio  advcrfaru,  ad  |ucandum  uc  indudus?  nonnullipuc  mt  pcrinuc 
icftuutioni  ooncjk  locuin  propter  d.l.  i  •  &  •Anth.  sacramenta.  uhi 
*Bul.  fJHxttr.de  JM  ntrtb.c.  1 1  f .  Canomtiaim ct.de  [ttrtjnr.  Alij 
ucro  juiamcncumdolocxtorijumcriaraipfojurr  nullum  autumac. 
nArch  m  c.  ttttnmvis.de  Tatl.  m  6-  arg.c.  ltcet.uetb  non  uinee  dolo.  (U 
Jure\ur.in  6.Quod  pofterius quidcm  magiscft,fl  juramcmumfalhs 
inftrurncntis  flt  exrortum.  arg.t.ftex  fatfit.Cdt  TrnnfaQ.innc.d.c* 

■   ttJ  ticct  de  /ure\ur.  in  6.  Alias  vero  non  qoidcro  rdiHutione  cx  hoc  e- 

cSSrmX  ^ccus  cft  fcd  adiouidc  dolo in  id  quod intc reft  juramcnrum 
fit  Z  rtmtf  pcarfti'om  noo  cilc.  nrg.d.  c.ltttt,  Scd  quod  t  hdoribus  obtinuit  re- 
fone  tmra  raiffioncra  juramenti  a  judice  ccciclialcico  pcti.Canonifta  mci.de 
numttretet  lurejurAd  rc&c  quidcm  in  cafihus  adraummrft.quibus  cx  nova  ac 
ilngulaci  caulald  non  (erv.itur,ircmque  cum  id  nullumclt  ip(b 
}urcjvr  tn  Inow  dnbtum.  C.  de  Ltgtb-  renaiifioncn»  tamcn  banccgo 
fupervacuum  effc  puiem.  perl.ult.fup.  Qnt  Saufd.  cog  Ai  ueto  de 
caubuscetcris  rcctc  lalonpcrhibct.fatuoscffc  judiccsquiabfolu- 
tionem  a  juramenco  concedti  ru,  fsf.  m  d.  osfmh.fucramsnta.  num. 
< j ,<j*iLi,Obf.+i .num.7.Scd  quaefnum 4eft,  uc  miuot  juramcnto 
teneatttr.anprarmonirioncro  benehcij  huius  oportuerit  f  rsrccflif* 
fet  auo J  ncvnouUis  vifum cft.  Bnl^n l.i  .C .dt  T(/fc.  ^tmd.  nuw. i  a^ 
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Din.  Conjtl.  f.  Conrrariam  ramcn receptum  eft, fdcjue  propter  jju 
differememdchritioncm  rextus.  tn d.t.i.&  Auth.Boer.  CtmfiL^ 
mum  i  i.C*p*/^7#/#/.f  .4?.Nec  ad  remfacit  quod  dicimus.Minori- 
bus  jutl*  igrorantiam  pcrroiflaro  ettcJ.reem/tSDefurjfr  FsQi  fim. 
&  quod  n.morcnunciarc  ccnfetur  bcncncio quod  fibi competere 
ignoiM.t  mater.  1  o: *De fnof.Tefl.  Vndc & m  propotiro, niu  prs- 
nionitushrnunor,bcnericijhuiusnon  mcminifle,  eoque  fic  refti- 
lutioci  uidcaturparata,quan  nimirumpoliulctearaex  novacaufa. 
ferd.ult.Qm  Sst.L  tjr.  hoc  emm  non  procedit  in  prxicntijCjuia  ip- 
fo  juramci.io  quo  attirmat  fe  ncgotiumnon  rctra&ururo,Dencfi- 
cio ee  deftiru  tu s efr.tcx.tnd.  Auth.  fstrtmeut*. Pkne' t quin adver- 
fus  dchitioncm  Juramentt  rctluuatur,  cum  nullumcius  hoc  calji 
periculumammar  (ub(ir,dubium  tu&c&.l.n*mpofteaqu4m.f.fimm- 
mtr.De  lurejur.  An  ucr6  +  quae  dr  minonbus  diiieruimu$,ctiam  ad 
eospeitincanr,  qui  pubcttatifxosimiujnt  impubcres  fijuravc- 
rint.quaritur:  led  bos  rcftirui  Accuifiusputat.f/.iw/.^*i;wr4/>.c> 
•AngelibJU  furtjnr.  Quod  magis  cft .  Quia  Authentica  facramen- 
ta. de  (olis  pubctibusapir.cV  eiciudit  eigoimpubercs.  Rario  cft 
cjuu  pupilfus  non  cenfetur  pejerare,  ttx  indJ.uuitmr*ffe.  Archtd» 
im  cquamvts.de  TucJn  6.  Ncc  mutat  l.uJt.dc  Lib.Caul.quia  lbi  rou 
fior  non  proponitur  li  fus.adeoque  id  promifiilc  ad  quod  ipfo  juro 
mturar  fine  aliaquoque  conventione,  tenerur.Proindc*q«od  aJij 
•urumanr  pubertatiptoximumctiam  ad  furamcntutr  rcneri.&fr. 
e$r*ln  im  d.  Auth  facrament*.  Psnermlib.  i  .cenjd. r  n^dridtm  Abb. 
in  c.exlitcris  dt  SponfntAd  ad  rationem  jurts  civilisnon  peninec.urd 
ad  las  Canonicum  refcrendum  elt.quodicrmus:  Omnc  juramen- 
tum  fcrvandum  quod  ilne  dtipendio  fatutis  {crvariporcft.atr  vuig. 
Toturo  ramen  hoc  an  iropubes  ejus  inteilcclus  fit  ut  nuuiua  (up- 
plcatstatem,  infacto  confiiiir,&  aibitrio  judicis  metieudumetr. 
Quofenfu  lorcrdum  cft  in  impuhcrem  dolum  non  cadere./.fjNp** 
bcrcmatd L.Cem.de  F4//jnrerdumcum  doJicile  capact  m.  l.fuftl- 
lum.DeHeg.Iur.c.t.deDelic.P uer.  De IuranentOvpralari  cccle- 
11*  qui  )uramemum  prarftuit  quztirunieft,&  Specuiaror  incoidc 
quod  in  mmore  ftatuit.  A.fif.  U  qualuer  m fint.  IcannesCalderius 
contra.  t.i  .eodjiu  im*»ut  cum  *H?i*t  F*lrer  in  d.%Auth.f*cr*menta. 
Nosdiftwguimus  aninanimascapitukrium  juravcntcx  corun- 
dcro  vohiiitatc.aur  percapuularcs  ipfos,  quo  cafu  juramcnrona 
prarftarioporter,nec  reltituno  concedend*  eft.fertex.tuc.exrcfcri* 
fto.  *De  lureiur.  ( iraque  fpcculatoris  fcntcnria  acctpicndacuyan 
nero-  propna  id^authonrare  fecer  ir,quocafu  qtiia  nihlf  agcre  poreft 
quod  l  rmajus  prarjutiiclum  cccltfis  tendat.  c.  cumlaicts.  deT^b. 
EcciJton aittn.  m ramcntvm  cius  non  tcnt x.fcri.ne* inbtsmSi M 
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Ugit.Bc  eonfequenter  il  quid  cx  juratrcnto  co  fequatur,  tcftitu- 
tucndum  eft.  tdaue  ex  Joannu  fententi*. 

i.  gudtenusmincr  ccntra  rrircum  uHitntndus. 

fl.lTem  quarritur  )  Quarcnus  mir.oicoctra  minorcro,  ecclcfia 
lcontraccclefiam  reftitucndafit  (qucd  aigurr.cntum  huiusloci 
cftj  plcne  traduwis  mfra in l  mtmt-  i^ecd.  ttt. 

Adl.  fiapud.  12« 

EX  hoc  textu  roanifcftum  eft,  h  roinori  pct  reftitutionem  inin« 
regrum  rcs  fua  falva  cflc  ncqueat,  cxceptit  nem  SC.  Vcllcian* 
contracum  nonfotc  cfficaccm. 

Adl.incaufx  ij. 
I.  Adcognitionem  caufe  fertinet  etUmanmincrifi/ifub» 
vtnicndumftyanvero&und  eiusfdejuffortbus.^-j.s.a,- 
% .  Ccnct/iantur  diverj*  leges. 

* 

t.     -r-xliTcniotadhuc  vcrfatur  circa  cognitionem  caufx,  inquact- 
JL/iam  confidcranduro,  utrum  minoii  loh  (uccurrendum  fir,an 
a.   ctiam  is  qui  pro  ipfo  funt  obligati,Ncquc  t  enim  fi  ego  cicditor 
fcircm  minorcro,&  tu  fidcjuilcm  pro  co  rcfpcctu  reftuutiouis, in 
damnnm  rocum  fubvcnicndumcit  tibi./ex.£tf.nonacniroratio- 
nc.quando  fidcjufsorconiultoconfihointtrccbit,  r.on  juvatur.  /. 
y.7)e Sxcept.TanLi.Sent.c^.Cnjac.thtdim.  Nc  vcid  minor lnterea 
obligatus  iumaudau,tutiuseft  cum  contra  utrumquc  ram  fidcjuf- 
forcmquam  crcdttorcm  icftitui.frA-.Aic.t>*  tnl.\./\.de  Ftdetujj.  Pla- 
ne>fidolos  crcditoris  acccfscrit^ad  hdqufsoicro  ignoranrcm  in- 
duccndum^eidcmquoquetcltituiioprcdcft  Li.C.eod.  Quemad- 
4#   roodumcadcmtum  quoquc  tprodc.tciim  fidejufsorboi.ahdcac- 
cckitGnccentcmptationcbcneficij  honorarij  huius.  l.J}>chnm. 95. 
5t  j .auod  vulgo.De So/*f.Opponi  veid  » tcxtui  noftio  iolct  l.fiTitius. 

48.^.1.  Dc  Fidciuls.  ubi  conhdc)ufson  roinorts  rellitutto  prodcft 
#  pro  parte.Sed  id  c6  fit,*  quod  cum  minorc  ptiiicipalitcr  non  con- 
traxii&  joftamignorantiamhabere  potuit  proptcr  inccrtumxta- 
tis  &  rcftitutionis.  Vndc  &  fi  pi ius  major  1  oitcaquc  minor  mtcr- 
ccflifsct.quia  ignorantia  canon  clsctconhdcranda.ulhtutio  ma- 
iori  non  prodekct.rar  ibtdem.  Oppotntur  * ctiam  l0  U  pupilius.  S9. 
Dc  Acq.  harr.  fcdibi  fidcjufsonbus  idcfc  fubvenitur,  quiacontta 
(cqucntem  hzredcm  aftioctat  Uiva.  Sinulis  feic  caius  cft  m  I.  n  i- 
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nor.j  r.fup.De  Procur.  quia  cV  ibidema&io  conrraeamprpquo 
inrervenircr  minor,  falvaforct.  Plane  ci  cjui  roandavit  ur  minori  * 
crcderctur.fubvcnitur  nullo  modo. 

J.Interdum.)  Quxadcxplicarioncm  hums  paragraphi  pertincnr, 
de  reftitutioncinrcm  vclperfonamimpctranda,pofuimu$  fupra, 
inLmctum.^.voUnn.QModMct.caufa. 

/.  Jjtuamdiu  fufcrcR  remeiium  ordinarium  ccjptt  refli» 
uA$. 

2.  J%**nd$  idnon  ittjit.  &-  3.AC4. 

. 

J.pOmponius.jQuamdiu  fupercft  ordinarium  remcdiam,4  ctf-  * 

*  fatrcftumioniscxtraordinarium-*!^ 
hocr  non  proccciit ,  quando  rcftitutio  parata  cft  conrra  eandcm  i. 
perfouam  qnx  nobisactione  ordinaria  tcnctur.nrfAiV.fi  utilius  mj- 
norifit  cotitravnuro  rcftitui,quamconrraahum  actioncm  profe- 
qui./.c*m  mandato.bj.l  (t cx castfa.f.f.i.fup.cod.h t  hoc potiffimura 
ka  cft  fi  Ixfusntex  negotiotutoris  vclcuiatoiis,tumcnimclcctio 
ci datur  utrum  reftitu ticnc m  an  vcre  perfonalcm  actionem  intcn- 
tarc  vcht.  U3.& Lnlt.C.ftnt.  ucl  curwttru.  Prseterquam  tfi  ncgli-  J#. 
gcntia  curatorts  in  judicio  damnum  firpafsus,  tumcnimprimo 
perfonalem  actionem(&  fi  per  cam  non  fatisfiat,reftirutioncm  im- 
ploratc  potcft,/  yropcr«ndum  ^fin.C.dc  ficollufionc  tvcl  4» 

fraude  tutor  advcrlariumpafsus  fit  abfolvi,  utramviam  minorch- 
gerc  mauult,potcft.  /.  eitam.+)t$.i.tnf.hJ. 

1.  ln  c$utrac7ikus  circumvtnti$  uutttnus  ft  ftrmif*. 
&  i- 

2.  i^fnhoc  locofrcbctur  dofus. 

4.  Circumventio  tn  ftetio  cmftionis  an  m foro  confiemU 
fctmijfd, 

f.  rDcm  Pomponius.J  Nar«rr.li  quadaro  ratione  admiduro  t  eft,  t» 

lur  conrrahcntes  fe  inprctio  tmptioniscircurovcnircqucanr. 
tcx.Mc.Qupd  ita  tamen  accipimus,ut  fine  mahtia  reroquarcquc 
p.iu'dinfra  vel  fupracommuncmaiftimationememeie,vcndcrcfit 
pc rmifturo.  Qux  rcs  umen  ut  modum  habeat  icge  fccunda,  C.dc 
Rc(c  Vcnd.provifumcft  fir  gulatim.Sedacftimandumroncfthac 
Icge  t  probatidoluro,  quia  is  ipfa  cmpri  actionc  vindicatur.  l.fi  ^ 
ejnts  afftrmavcrit.io.inpc.Dc  Dolo.  Intcllige  igttur  hic  circumven- 
♦ioncquxcx  bona&Jc  provcnir,  quaniroiiu  negouaieiibus  lucri 
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cauGrin  commetcns  uti  permiffnm  eft.  /.  item.  1 fi*.imfj*c*ti. 
'  Se  dolo  malo  adeo dire&c  cft  oppofira.  L&  tde:  2  j .  eod.ift».  tit.  ncc 
*etita idcirco Jurc  Canonico.c.pfH.fA;  deemf r  .^trn^.Carandun» 
4  tamcn  cft  nequid  hac  in  tc  agaturpreret  offichim  boni  viri.  c.  1« 
w*".  tit.  Quod  fi  t  fiat,  cam  quoquc  in  foro  confcicnriae  pcrrauTa 
eft.74/.r»  R*bl .  C.de  Centr.Emp  rmm.  u.Ssl.i* %A*ih.  *d k*c.  C. 
de  Vfter*  Denique  crfi  id  nonnullis  lmprobatum  cft.  Antou,  Btetr.  m 
d.c.fen.  Alex.m*dd.*d  ^artjtddM  11.  tamennihil  ccrrmscise  ex 
eo  conftat  quod  alias  nullus  metcatot  pto  vit o  bono ccfcti  qucar» 
.  idvct6qu'iaabfurdumfofCt#pctindc&  abfurduro  Ulud  cfsc  con- 
ftat,  undc  hoc  fcquctctur: 

Adfl.fin.lcgi*  It5-&adl.i7.ctadi7.cthit. 

QVibus  magiftraf  ns  prb  jurifdictionc  fua  in  integrum  rcftituete 
poteft.**  htc.  lutifdiAio  ctiam  cx  hac  caufa  altcri  mandan  po- 
teft ,  quanquam  apudjudiccm  datumaut  atbittum  tefticutioais 
queftio  ttKtirinonc«eat^./>^ict^.^»Mi«.»»«f.  Vide 
tatncnauatex  fare  Canonico&  moribus  huiuslecuhhac  dc  tc 
notavimus  fupra *d l.l  *De  ReSij*  tnt.  M inor  tamen  magiftrarua 
gtmnemie  ^  ^fti,,,^  contr a  {cntentiaro  ma \otis.t.  1  t.hicScd  ncc  magtftra- 
I*"9*4*  tibus  roonicipahbus  rcftitutioncm  concedere  licct .  Harc  lamcn 
moribos  tnutata  funt.  tudc  ***  fo*im*s*d  *\L 

- 

A41.Interdum.i9. 

BEfteficinm  ceftirnrionis  trantitadharredcs.  i.Pnx.  fjt»,f*fr*.- 
Quamobrcm  &  hxrcdi  interdum  tcmpus  rcftiturionis  pioro- 
gaturcxpcrfonafua.fi  &ipfemiiu>r  fucrir.&inhoc  befus  quod 
tcmpasrcftituuonisfiverit  puecenre  .tex.hic. 

Adl.PapinlaDus.20. 

QVarenus  cxuli  reverfo  tempus  in  integrem  reftitucionis  pro~ 
rogari  dcbcat,vcl  quatcnus  is  aut  quis  alius  r.cccfsarii  cx  cau- 
iaabfensprocucatocem  domi  rclinqucrc  tcacatur  vcln  inus,j  o- 
fuimuslatc  infrata/.  10. et  l.fedafu  it.$.\.&l.va*i.  39.  £* 
C**f.%JW**er .ubiot  h*calkgaca  cft. 
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Ad  14  cum  tnandato,  2;. 

QVatenus  minorqui  proalio  intcrvenir  procurator,  idconcos 
ftr  ,f  elatum  cft  fu  pra  in  l.ft  mtnor*  f  1  fDt  Trocur.ubt  dr  tkc  reiata 
tfi,  Atquatci>usrefiitut'onc  ftlijiuvetur  patcrexphcatum  cli/0/.  « 
/./*^*n«»./u.utrcbiqucvcr6  hcc  Ullegataeft. 

1 .  Mincrqui  prccurAterem  mAjorem  dedit  quAtemts  refr- 
tuAtur>&  m*m.2. 

Sl  a  utem  ipsb  coMtNiis  vincr  sit.  )  Minor qui  4  tnajori  rci  u 
fuscemrr  ifit  curam,fion  facilc  rcftnuitur,  nccalitct  quSm  fi  a 
ptecuraiorc  feivari  rcs  non  pcffir.  tex.btc.  in  tutorc  tamcrck  cura- 
torcconrrariumcft,  n*rofi  i|  qutd  prccuravciintaur  egerinr,  mi- 
noricletfio  cft  utruroactionemcxerccre  an  vei6in  integium  te. 
ftitui  malit./.j .&  uh.QfiThtJntern*  Mitius  proinde  agitui  cum 
cutorc  vci  curatorc  qearo  procuratore,  quod  ifli  cx  rfectfljtarc  ge- 
ram.hic  libera voluntatc ^/.^/c.Quid^crgo fi  minor cum juiarrtn-  *. 
roprocuratorcm  conftituit,&  quiapcr  hoc  bcneficioaratis  ccn/c- 
tuTrenunciatum,fcrinde  utin  negotijs cctcris.tsf uth.facramenta* 
C.fiAdu.Vend.  habebirui  pro  majore,  Atquc  iia  InCuria  Roma-  * 
najudicatumpcihibciQuintiliamts  Mandofius  intr.de  <s£t.Mm, 
jg  9,Kum  verormnoretiarn  rc&e  citari  pt  fll c,  non  adhibua  cau- 
tcla  utcompareat  cumcuratore  quafitum  cft4at  tod •JM.ar.dof  d* 
Io.Qao. utt  tamtn  mn  frcfrtt  refUvit.  Scd  nos  hanc  ^uarftitncro 
tractaruus  fupia  plcnc.i*  l.mtnor.S.tod.ttt. 

Adl.Quod  fiminor.24. 

SI  minor  fine  mand.ito  ncgotijs  roaionsinterveniar,  reirituirur, 
quodfi  id  dctreclctac  gcrcre  pcrfevcrer,  rtncrut  rcg<riorum 
gcflorum.ncc  adverfus  cam  actioncm  rcftirunur  mtnorjtd  ccm- 
pclhturctcu)us  ncgoria  gerTnccdere  auaihum  in  intcgrum  lefti- 
tuftonis»&  procur.ntorcm  cum  conftirucrc  in  n  m  fuarr,  iit  ita  l  bi 
damnum  proptfc  minorcm  contingens,  rciaroar.  tex.  hic  jacl.fi 
minorts.  ij.  De  esfdm.Tut.  Scd  hocfingulare  eft  ob  \  tivicaciam 
roinorii,  nam  qui  aiias  proeopiocurator  ln  rcm  luam  vtnit,j  livi- 
kgiociusnon  gaudet,  i  ex plurttus.41.  Dejfdm.  Tut. 
f  Nonfempcr  )  Quandoob  ixlionem  mmor  icflirucndusfit  vcl 
roinus,fupracxphcamuslaiii»/.vcr*w.i  1  J.fcttndum.CQd.ubuc- 
|*tuicfthic«j« 

Gg  f.Scx- 
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j.ScacvotaJ Hic /.pcninet ad cacju* ponimuf  fupra in t.y,  i.refli- 
tutus.  eod. 

I .  Re&itutione facJa  tpfo  minor  quoquc  prctium  rcp  cmpu 
repituit. 

2  ^An  noncmptor  rctincrt  rcm  cmftam  cr  prctium  jup. 
flcrc  qucat. 

$.T%  EftitutioJPer  in  inregrum  rcftitutioncm  omrm  rcponuntur 
t       J^in  priltinumftarum.  1'roindc 'reftirutionc  contn  vcndiuo- 
i»cm  nnpetrataab  iplo  minorc  quoquc  prctiumrei  venditat  rclti- 
tuendumcit,  nili  vcnditor  lcicm  pccuniam  pcrdituro  crcdidcrr.jrr 
h%c.& i  fi qutdem.C.  de  Pr*d.Min.l.patrt.  X7.f.  tttmtx  diverfo,  tnf. 
eod.f[\iu  cnim  tum  in  nula  fide  cit.rcftitutio  pecumar  mcinc  cellar. 
i.fi  veronon  remunexandiS.fi adolefcens.tnf  A/iod.  lUud  r  cjuar  iituro 
**  ctt,  An  nonemptor  rctincrc  rcm  venditam  poifit4  6c  jultumprc- 
tium  minon  iupplere,quod  Ktrus  tSc  Ctnusmon  putanr.  tnd.i. 
ejutdem  CasJr  adl.mn  mtcresl .nntnt\*Q.dc  his  Qj^j  mtt  Cauffa- 
ilafunt.Ptntl.ad  Lx.par. ;  .cA.num.x  i.C.de  Kffc.vi.nd,  mvvcntUC 
lcgibus  lamallcgitis.qu^  fimpltctusperhibcnt,  icvn  uttimquc  rc- 
ftitucndam  fua-  uiicgruari.  Acccdit  ipfadchnkio  in  integruro  rcfti- 
tutionis,q  uae  elt  in  |us  prms  repoiino. ut  bit  &  c.  1  ex.de  m  iMt.Rcft. 
tttde qua  nos  fuprain l.i.  *De  Rcsl.mgenere  .c\  Iioc  igitur  magis  efr. 
Aiij  tamcn  contra  fenleruni,  j/.Zkrt  Saltc.Bal.ina.Lfiquidem.gl.cjr 
jibb.in  dj.patri.§,ex quo  verit.oporteat.  inf.eod.  Movct  cos  quod  pte- 
tij  fupplcmcntolxfio  tollitur.frr  bunctext .  quae  tamcn  prarcipua, 
rcftitutiouis  caufa  clt.  Acccdir  quod  ahbi  tcfponfu  m  eft,fcmina  do- 
tis  di&ione  deccpta:  in  «ftimattouis  modo.maritum  in  atbiitio  ha- 
bcrc,  uttumrcm  an  juftam  asrttmattoncm  prarftct,  qucd  Sc  ln  mi- 
norc  pcrtude  ellc  rctpondctur.  ttx.  inl  fircs+i<muitcr.  'De  IureDoe. 
5cd  hocin  dotc  fpccuic  cft.quippecujtis  cau fa  publica  Sc  praeci- 
puielt  i,i.eod.ttt.l  i.Soi.mttrtm,  ut  rrcrttd  id  &  ad  muhcrcm  mi- 
«orcrn  rcfcratur.id  tamen  ad  rcs  ccrcras  ptoduccndHm  noncft.De- 
mquc  adpnmum  ar^umcntum  quod  amnet,  non  fatiscft  larfio- 
ncm  tolli.quu  bcnelicium  hocampliusipfas  tcs  utfimquc  iniutc- 
grum  rcliuuipcrmmit.*/  btc.te  hoc  igitur  tn  praxi  fcquimur, 

Adl.  illud  2$. 
Ct  rninorindcbuiim  folvetit  ex  quojuiccivili  «ejpetirio  noncfr, 
"^pcr  in  intcgrum  rertuutioncm,  unlis  faltcro  condictio  ci  datur. 
fea;.£*c.YuIuid;oquia  oroncstcfcjllonx  rcftuuiotia:qucactioncj. 
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uriles  Cnntvidc  auanos  ponimus  hac  dc  re  fuprainl.?.  §.volenti.Quod 
Met.Cauf  Pupilluscjindcm  condi&ioncra  ipfo  |ure  habct,  jnltar 
furipuaut  cius,  ni  intcrdictum  cft  bons,  l.tnterdum.  19.  DeCotr- 
dtft.Jnd.fcd  minorc  inqucm  cadeie  ccnfcrur  ct  nfenfus,  reftitui 
oporter./.w/r.C.Si  $ol.  jungc^ua;  pommus  fupra  ini.7.  f,rc» 
JlttntMtJj.t* 

Adl.  patri.27. 

TTldcquacponirnusfupra  ml.$.§.fcdutrum  eod.  ubi  plen*  tradi- 

*  musquatenusnliofarailias  vcl  patnciusper  ininr.  rdtuutio- 
ncm  fu  bvenitur. 

f  i.&0}.fcqq.)Rclati  funr  fupra  iul.x^.f.rtjiitutio  eod.  Quomodo  . 
vcr6  qui<  probctur  faCrus  locuplctior  plcnius  aiibi  cracUmus,  m 
l.utrum.  De  H&r.  *Tct.  uhi  vtde, 
f.Fiiulis.j  Rclatuscft  fuprai»  l.to.efr  tuDe  Dolo. 

Adl.etiam.2f, 

PRincipiumbuiusl.pcrtinctadeaqu*  ponimus  i*l  j.tjejlim* 
tut.ubtcjrbacrelata  ejl.  eod.tit.  fuj  ra. 

Adl.  fifiHus.30, 

Idc quar  pofuimus fupra  adl } .%.fte^nit cumminore.eod.tit.Dc- 

*  niquc  licet  jurc  Dig.& Cod.lcgatum  fiho  rtlidtum  qucrclara 
inofticio.ii  tollcrer.quddlcgitimx  agioportcict.g.fcn  Inft.eod.bo- 
norum  tamcn  polteflio  rch&o  legato  non  impeditetur.  per  hunc 
tex.Dc  Rcttitutione  verd  rempons  intraquod  bonorum  pofteflio 
impctrandaforcc,  fruftra  hodic  agitur,cuta  nulla  tcmpcris  prx- 
fcrtprioadvcrfusminorcmcutrat.v;^^^ow»w/i»/r4  tni.  auxi- 
Itum.ft.ijb.u 

Ad  l.fimulier.31. 

NOtabilc  eft  quod  in  fine  huius  Icgis  dicitur,  contra  creditores, 
quibus  ab  ha-rcde  minorc  folutum  eft,  priufquam  icltitutio- 
■em  lmpciraretcontra  hxreditaris  aditioncm,  rrliquosctcditorcs 
poft  rcttiturioncn»  nonauditi,  utfolutum  ijs  communicctur.  texM 
btc.fac.l.repetttto.tnf.De  ConJueL&.l.fn.  CDefof 

Adl-  minor.32. 

Qucadmoduquisminoraut  roajor  nrobeturcx  afpcdtu  autalitcr, 
tractamus  infra  m  l.  de  atate.  43 .  eod% Quod  il  quis  folo  cx  afpcctu, 
juUuimaiorsudicatuspccuflia  acccpcrit  &  pcididcrit,  ctiafi  rc  ipfa 
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nunorcfTct.contraeum  quijudicio  magiftratus  crcdcns  iblvit.non 
reltituitur.Curarorestaracu  hocno  ninccpuveniri  porccunt,  qui 
fcientcsminoreiu  eumnonprohibuerunt  pccuniasaccipere.  ivcd 
nonconvcnientur  fi  per  crrorcm,  dJmimttratione  tradita,  judirio 
magiftratusacquicvcrant.Ftigitunidv>Ioaialodextatcmcn{ituf 
eam  fort&majiltratus  ptob  irir,  rclriturio  ei  adv  erfus  omnes  ncga- 
tur,quieuin  mi|ore m  crediderunt.  per  bunc  tex.non  tamrn  advcr- 
fu«s  eos  quteum  inrclligcbant  minorem  cilcj.de  tt*icl*Cde  tn  fnt. 
TUft.l.  ;.C  S*  tS\€tn-f<  .^C-tt.dixt.Scd  Ci  vel  crrorc  lapfus  vcl  do- 
loadverfanj  mi.ior  fe  majorcm  pra:brt,  lubtum  nou  e  tquinad- 
verius  omncsreitirutioni  lii  iocus./.  i  &Lu!t.Q.eod,  Qi£  »J  (i  qui. 
dem  artarcm  magiltrarui  nouprobarit,  fcd  arrirmaveru  fe  modi 
mi|orem  ctuia  decipiendi  c,us  cum  quo  contt  lhcbu,  3  iverfus 
cu m  in  intcgium  rcltirui  non  potctt,/.i- C.eo^.r/rSidolus  abfit,  5c 
pererrorem  fe  majorcra  amrmavcrit,  reftiructur,  ut  8e  advcifus 
confciTioncrn  crroncam  rcfticui  folct.  Planc  (i)iirct  fe  majorem, 
teligioarhrmaiiom  mhiladdit,dolusqutp<>c  cit  live  quisjurer,five 
affirmct  fimplicius.  l.pUgatarim  fupra.  Dc'Duh.1  ulttnf.StcB. 
Quemadmodura*Vfinii.i»trumemoiurivent,  reftirui  non  poteft, 
fiiii nlijs  iiiilrumentisfnec  emm  teftescocafli  furrcccrintj  probcc 
fc mioorcm, /-;.C  SitSWtn.  bc  M^jor.^Dix  &  probabilc fitcun 
non  fillcndicaula  racntuuin.t>«-  d.l.  1  .& /.«</.  Ceod. 

1 

Adl  fiminor.  34. 

1.  Mittor  ejuatenns  reflituatur  comra  minorem. 
2»  Cenciltamur  diverfa  argumema.) 
I .  Ecclcfia  comra  ccdefam  re//iiuttttr.  , 

Mlnor  +  comn  mtnorem  rcHituitur,  Scd  in  eo  ratmim  cjuois  4 
contra  qucm  rcltiruiio  polrularur,  locuplcrior  cltrrmporc 
litis  comcftara:.  ut  hicw\x\\  quod  |am  tumcoulumtum  c  it  in  eo  cfc 
rnelior  caufaconfumcntis./.z/f;-w».i  1  f  itcmcfntruHr.ftep.cod.  Ac 
tvidetur  rcftitutio  minon  contra  minsrcm  nullu  mudo  danda, 
autcnirualter  locupletiort(r,cV  ex  Conttuurione  divi  rijtcnetut 
hodic  jure  coinmunij.3  .tnfA.omm.3i  pei  confequcns  rtititutionc 
noncfropus./.i^  fup.eod.am  non  clt  factus  locupfeiiot  Sc  nc  qut- 
dcm  rcftirutiocontta  cumrencr.  d.l  1  i.*.atm  anaritnr.Sed  obfcr- 
vandumclt.rninorera  quidcminid  tcncriquo  Iocuplctioteft,  uc 
rc  vcnditi  daobus  nummiscuius  prctiumtres  innc.  unutn  lnfu- 
pcrrcddat/cd  rcfhtutiom  rei  vcnduacnoncfi  aftrictusiincbcnc- 
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ficioteftitutionisin  inrcgrum.  Plan^qua  ratione  miribrcontra  4 
mirorem,cadcm  qtioquc  ccclefia  contra  ccclcfiam  rcflituitur.  c.  j» 
exeod.1k  nincft  ctiamconrraecclefiam,fiillefortc;  in  atdificationc 
mOnaftcrij  aut  ccenobi|  bona  fua  dcitinartt. per huuc  tcxtAvttoi 
Gibr  tn  tr.Com.Op.titjlc  Praf.ltb.J,  Concl.i  i.num.3.  Atqucitacu- 
ria  Colonienh  s  judicavit.F  t  viciflim  proinde  ccclefia  quoque  con- 
traminorcmrcituucnda  eft. 

Adl.  Auxilium-  37- 

•  *  ■ 

/,  In faenis  an  ejr  ejuatennsreilitutio  admijft  ejr  fmm.ll 
S.  ^rt  rcftitutto  conira  conftfitonem  danda, 

4,  DcAdttlteri)  feena  an/totaiioftngularij. 

5.  Dct^imbitu. 

AVxiliumtin  inregrum  reftitutionis  exfecutionibus  pcena- 
rnm  patatum  noncft.»f  htc. quia  minores  in  dcli&is non  rc- 
ft  hu  u  nt  u  r.  I.ft  ex  caufa.  y.t.nunc  vtdendum.fup.eod  .Illudquarfitum 
cit.An  nonlcvio.i  ialtcm  +  pcena  afficicndi  ftnr,  &  hacdere  non 
parum  variatum  cft.  Abj  enim  pcenam  Icniendam  putat.  Sfort.Od» 
df  tn  Int  Reft.  pa .  1 .  tj .  7  9 .  &  ts4 nton .  Thef  m  deci f,  Novis  Tcdcm. 
*Dccif  1  £i.Movci:tur  per  tcxtum  inj.i .\\\cverb.I$ tfi  auatcnusin- 
tcrdummtfcratto  atatis  ad  mediocrempcenamjudiccmpcrduxerit.  Ac- 
ccdunt  loct  ju ris  nofti i  comp[u rcs,  I.ftre  m  omnibus.  7)e  Ttl£t  lnrJL 
ft  adultcnum.)  t.f.fratres.ad  L.Jul.de  Aduh  Scd  divertae  (cntentia; 
authorcs  movcntur  cd.qitod  innumerisprope  locis  rclatum  eft.in 
dclidis  mtnoribus  non  fubveniri,»/^/c  m prtnc.&jL.Loi  nunc  vi- 
dendum  fup.eod.l.ftminor.  $(>.  ad  L.Iul.de  Adult.  /texctptuntur.Ad 
SC.Syllttn.l.j  C  Jc'Pcen.1.6^.  ad C 01n.de Stcar.  Ego  refpondi  rem 
in  fa&oconfiftcre,  ut  fi  frcqucnuadcli£torum  vcl  malttia  fuppleat 
xtarem,  posna  mittganda  nun  fir,  atquc  ita  horum  fcntcntia  acci- 
ptcnJajin  minui,cx  f.nrcntia  lllorum  contranum  fhrucndum. 
VihIc  ctc  quod  Iegcs  qua?  Icntcndant  pcenam  ftatnunt,  plcrumquc 
cius rcicoguitionem Sc  arbimum judictrclinquunr,*?/»^. i.hmus 
l.in  voce.tnterdum.  &  m  d.l.fetcSDc  Reg. lur.  tn  vocc.ferein  omntbus. 
item.l.*utf*tla.$,fcrfona.  De  Pcen.  Alia  vetd  t  quxftioeft.An  rri- 
norcontraconfcilioncm  ddtc^i,  cujus  taraenconviclus  non  eft, 
rcftitucndus  fit,  quocl  Angclo  &  alijs  nonnullis  probatnm  cft  -^»- 
got.in  Uertum.  f.  m  pup.ILo.  cjr  altf  referente  Alcx.Conftl.UjJtb.i. 
Movereosquodrefpoalumabfolute  cft,  minorcmcoutracpnfctti- 
ouctn  seftituk  tcx.  tneU  Ucrtmo.^infuftUo^  De  Conf.  Cuiaccedir, 
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quod.ntialias  contra  tt.ficinrioncm  dclicli  reflituitur.  dj.y.f.  nunc 
vtdcndum.fup.b.t.  ica  &  advcrlus  confcflioncm  c  contrari&  rHtitu- 
cndus  vidtbatur.  arg  acontrar.fenfcolleclo,  Alij  tarocnconrranuru 
ftatuunc.  Franctf,  Sarm.lib.j.  Sel./nterp.  c.  M  •  TachJib.i.  ([ontrou.c. 
7*.  Moveteosquod  aliquotics  abfoluic  definirum  eft,  minortm 
non  rcltituj  m  deliclis.  ut  bic  in  verb.  nulla  deprecatio  potna  eiltfi  fe 
mmor adulterum  fateatur.& in  d  l.9.(j.nunc  vtdendum.r\c\  l.cerruro. 
ff.in  pupillo^rcfpondcnt.cam  folummodo  proccdere  incivilibus, 
tc  -rgu mcntum  a  contrario  ira  demu m  adnntti ,  fi  id  non  repugnct 
cxptctia?  junsdcfiiutioni; quod  illa  (entcnria  admifli  furunm,  Sc 
quidemcoiura  huncipfum  textumpcrhibcnr.Er  igitur  hic  quo- 
quc  refpondi  rcm  in  fa&oconfirtcrc,  ut  fi  probjbiiis  faltcm  inno- 
ccntiae  lufpicioaut  pntfumptio  fubfir,  reftituuur  ( itaquc  Angelt 
iententu  accipicnda  c(t)  fin  minus  ,cV  prarfumpiioncs  nuILc  fub- 
fint.e  quibuscum  falla  fuifle  confcflum  convincarar,aliorura  fcn- 
tcntiam  recipimus,non  mitigatio  vidctur.  Et  hoc  igitur  cognolcc- 
tis  quoquc  arbiino  rclinquendum  eft.  ar£.l.\,  Q.Dtvus  Severus.de 
4*  J^.^.uri  rcflitutionumharumpleraque.Plan*  t  in  adulcetijcon- 
fcifionecV  pccna  nontam  facil}  admitrcnda  mitigatio  videtur.  ut 
hic  ejrd.l.fiexcaufa.y,  j,mulier.fup.  eod.  quia  adulteriumquoque 
jurc  narurali  prohibitum  cll.l.probrum.  *Dc  Vcrb.  Sigmf.  quod  dc 
inccfto  tamcn  non  ita  indiffcrentcr  procedir./y» minor.\f>.& Ifiad^. 
ultcrium.  $t  .fr  atres.inf  Ad  L.J  ul.de  jfdult.  videripotcfi  Lujacius 
bic  in  vnb-y tiejue atroctortbus.VUnc  inciiminc  ambitus  admillum 
eft.ur  ctiam  majoreiusdeli&i  convictus,  reftituatur,  fi  alium  con- 
vincerit  eiukicm  rcum.A1.j-2. ,44  L.  fults4mb,Dcniquc  ctiam  mi- 
norqui  cceptam  accufationem  omiuit  fiucabolitionc.excufarur. 
l.\  .$.accufattoncm.  in jine.  adSQ.Turpil.  Cctcrumne  in  dcli&is  rc- 
ftiruarur^omilhm  fcmel  accufationcm  dcnuointcncarc  nonpoflcr. 
perhunctcxt.  Qu6  pcrrinc.c  quod  fupra  relatum  cft.  in  /.j .  f.fiquu 
m.norjMm.6.  eod- 

X.  Contrd prxfcriftiones  temporales  an  reffitutio  \urevc~ 
teriefet. 

2.  lure  novo  quid  hac  derejitcautum. 

4*  Reminorisperufmdpianem  imcrceptAre/titutiocft. 

$.  Conctliantur  diverfd  leges. 

0 

,t  J.t.yTNfdiebus  fcxaginta  tprxrcritis,c»uibtis  jurc  mariti vir  accu- 
A(irc  mulicrem  porcft,minor  non rcfliruitur.quod  ca rationc 
y«niam Uclicti impecrarc  vidcrctur. tcx.bic.Scd alias  jurc  Digefto- 
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lnm  pleruroqrtc  contra  temporales  prxfciiptiones  reftitutio  dari 
foiet,  utfi  decendiumad  appdl^onj^v  elapfum  eflct.  l.aitprdtor. 
7 f.pen.fupsod.l.t X \Si /ipWS^^pi?.  Pnefcriptiotamen  rera- 
pons  qucrclat  inofticiofi  piarfixaf.minonbus  n.on  objicitur  cx  ccn- 
ftirutionc  (pcciaii.  /  i^cpandotn  Int.^Rcfi.Ncccff.Noneft.  Quod 
&dc  longi  tcmp^V  jvaricfipiiyne  relcnptum  eft.  I.3.  C.  Quih. 
T^on.Ob  LonQTciUf*w*f,  Deniquc  t  onincm  hanc  rem  Iuftinia- 
nus  gcnccahc#riftiu.iioiic  fintvit,ur  nulla  prarfctiptio  minoribus 
currat^*^re.pr«rrer  pra-(criptioncs  50.  &  4.o.annorum.  l.ult.C. 
in  Qutb.C«ufm  /nt.Ttep.T^eccJf.T^on  Bft.adidel.^.C.dc  30.(^40. 
JtpPr*.fcry,  Pioiudc  conua  illaj  demuro  rcftitmio  impctranda 
ett.  IdvcrOita  uluro  habere  potcft,  fifortccontra  roinorcmprae- 
fcripuofir  c.crpta,cV  contra  alium  minorem  fucccflbrero  [ciusran- 
dero  corrplcta.  Nam  6: fi contra ma|oremccpta  praricriptio  fit, mi- 
nor  a*ra$(uccclIon  ro  prodeft././  intramQ.dc Non Num.Pcc.Quod 
plunbus  infra  prol'cquimur.i»/.^ro.v.i»yr4.^<vi^.Sed  *&:  quan- 
doics  minoiis  propna  ufucapione  deprehenditurintctcoepra,  re- 
ftitutionilocus  cftJ.un.C.Sitsfdverf  Vfucaf.  Ncc^obftat  igitur 
i,  propcrandum  j.  hn.C-d^  fud.quoniam  cauon  dc  prxtcriptione 
agit,(cd  lite  ip(b  jurc  lapfu  rricnnij  exftindto.Ncc  obftat  ctiaroNo- 
Vcl.  i.dcHarr.  6\  Fal.c  ulr.1T- pupillus: quoniam  eaquoque  agiC 
dc  Hxrcdirateipfo  jure  amifla  ob  nonimplctaro  intra  annum  de- 
fundti  voluntarecn.Sed&  opponi  poreft  Novel.  100.de  Tcmp  non 
Num.dot.qua  agirurde  prafctif  tionc  non  numerats  dotis,  cui 
inrtrrumpenGxmincri  d.itatemporc  matrimoni|  annos  n.&cur- 
xit  prcindc  ciusexceptionis  rempus  roinori.  Rc  tamcn  ritc*  cxarai- 
natanon  ram  minoriquam  majoncurnr.Cum  enim  primum  nu- 
liimonij  tcmpusad  fnroroum  indccimumquinrumarratis  annum 
cadat,confequitur,ut  annus  undccimus&  duodccimuscadanr,  in 
armcm  majorcm,  &  confcqucnter  non  tam  minonbus  quaro  ma- 
joribuscurrit.Cum  roajoribus  tantumannus  dctur./.*/f.C  Do. 
tcCaMtaNon.  T^um.  De  tcmporc  ltgis  Commilloria:  &  co  quod 
diftradioiii .piguons  praefinitumcft,  agimus  ;»/.  prox.Jnfia,  ubi 
vidc.  " 

Adl.  Acmilius 

1 .  Argumentnm  hutus  iegis,  diffenfto  interlC.  faulum  & 
x^intonium  Priticipem. 

2.  C*'  tnor  azre&itudtur  contra  ufitcaftonem  adverfisde» 
funclum  majorem  coeptam  &  ifjum  completam. 
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C I  qtm rem  vendiderit  fub  pa&o  legis commifToric.cui dein  fiic- 
^celJit  liarrcs  minor,5c  (atiifadkum  iiura  ftatutum  rcmpos  vcndi- 
rorinonfic,eoqueresabemptorea]tcnfir  vendira,:  dtccndumcft 
ininorcmnon  rcftitui,  qucmadmodum  nou  reilitucretur  fia  dc- 
fun&o  rcspignori  daradiltra&iocius  inciderct  in  ztaccm  mino- 
rcm.  /.  Siesfdu.  dtslr.  Tig.  Acquc  ita  dc  propofira  quartlione 
Paulus  rcfpoiidic.  Sed  Antoninus,cum  quiadiescommirtcndiin 
tempus pupill*  lnciduTcr,  tnm  quia lcx  commificria ci  parum  pla- 
ccbat, deniquc  criam  vcnditor  denunciando  leiutioncm  autdi-  • 
ftta&ioncm  inalium  facicndam,rcccllinca  lege  fua  videretur.po- 
ftrcmo  curorestjui  contracium  non  impl^ri,  ncc  rcftitui  dciidc- 
rallcnc  offcrcnccid  ctiamtum  vendito-^  lufpccli  pconunciaci  c- 
rant:pronunciavirminoreminintcerura  rcftituendum.jw.^.Ipfo 
jurc  camen cxtra  fpccicm factt tam fingularem,  recrius  dicimus  rc- 
ftitutioncm  negandam.  d,l.z.(f.SvAdu%  P'end.<Pi£nmfacJ.3,prtncip~ 
».  inf.Qutb.mPoff,eatur.  Deniquc  I  eadtm  rarionc  Cujacius  autu- 
mat,  minorcmob  omitfam  ufurpatioHcm  non rcftuui advcrfus  u- 
fucapioncra  concra  defunctum  majorcm  ceptam,ctiamficompIc- 
dx  cius  tcmpus  incidcrit  in  aetatcm  minorera.Quod  magis  eft.4rf. 
l.CMmmtlcsfDc  Rett,tJ\Cajor.\\ctiCMm  contrapupillum  ufucapio 
inciperc  non poiTct. l.bona fidei. T>c  Acq.tXcr.  dom.  fucccflio  caroen 
puj>illi  ufurpationcmulucapionis  non  inducir.  Quod&BaitoIo 
vilum  fuit.pcrl.Jifundum.  Dc  Fcudo  Dot.efr ab  Accurf,§ motum.  cl. 
magna  tn  d.l.ettamprope JinemJNec  obftat  l.emm.4  f -  inf.cod.quia 
eaagit  dc  nccdu m  nato .  Quia  is  cnimrefrituiturhcutabfentes  in 
ufucaptnmamiferunr.tcftituuwur  fivccctpta  fucric  anteabien- 
tiam  ufucapio.fivc  minus:  naro  &  is  qui  in  rcbus  humanis,cum  u- 
fucapio  implerctur,  non  fuir,  \cl  maximcabfirns  cCr.  Vox  itiam 
Igirur  ibi  non  ad  jam  naros  rcft  rrur,  fcd  ad  alium  reftiiucndi  mo- 
dum  Nec  haberur  igitur  in  propofiro  jam  naro.  Cujacbtc.  quhid 
eicommodononforct.g/.  in  d.l.ctiam.  cum  famenc  divcrfo,fi  id  ci 
coir.modo  forcr  projam  nato  efler.prrz-tf^.Mmus  ver6  ad  remfa- 
cn.l.ult.Q.Jn  QutbXauf.  in  Int.^Kejl.NeceJf.  7S(on  clr.  quia  ca  agic 
de  pra:fcriptioniEus  ieu  cxccprionibus  temporc  quarfitis,  aquibus 
ufucapiofiinclcngc  divctCaeCt.vtde  Subtil,  nojlrasjib.+.c  /.  Leni- 
quc  &illudconfrat,camctfiabiniciominoiibus  non  curranrccm- 
pora  exccpcionum,currcrc  tamcn  cl  qux  *  defunno  maforeca»pe- 
rut,advcrfus fuccctiores  *ratis  uinoris././r  imm.  C.dt  T^on  2(um, 
Tfc.Sedhucrranfijt  fnluscum  inpropcfito  icxtu  taroennihiU- 
liudquamdepacto  coramifiorio  cuiusdics  inpupillaumatattm 
incidir,agatur,  utfupra. 

Ad 
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Adl.  Intrautilc.  39. 

Hfec  !ex  allcgata  cft  fupra*^  l.S.cod.Quod  verd  hic  dicirurdicttl 
proarrate  lcntcnua,  propter  aj  j  clJationemcetcra  ccgnitionis 
ipra;iidefuiiTcdiuta:cxto  ctllegeiis  lure  Djgcftorum  ttiam  ab 
inteilociuona  poruiiTc  nppc  Jbn.qutd  tamennon  itaeft.  l.if.de 
Ept[ctes4nd.l  pen.C.Quo* .  tdppctl.ncn  %cctp.  Pritetquam  f»  dam- 
num  ex  ca  tale  imrointar  quoci  refarciri  non  pt  flit. l.z.tnf.  Dc^4p- 
pelLRecip.aut  fententia  (uper  ntgotio  jncidenti  Jara  fcorlim  lubli- 
ilac  inftai dcfiniuua*./,*r/j/Vr0  QuiSAtifd.Cog*  Quamcbrcm  ck  in 
pFOpofito  apptllationcm  perroifiam  raticni  convcnit  quia  aratis 
quarrtiotoit  lui  iuprr  rcllituticnc  rrota*  pr*|udicare  potuir.Idttn- 
que  judicandum  de  l.ait  piator.  $.  pcimittitur  fup.  cod.  Opponit 
/vccurfius,quod  atatis  qt  afho  irtidens  iir.  tc  idco pronuhciari dc 
ea  noc  oporruciir  fcp.irutiro. /. t  .mfincSl.de  Ord.lud.l.%  C.deOr. 
Cogn  lcd  rccle  IhrtoIusrelptjndif.dcircjdentitjUaflifne  pionun- 
ci-tionein  nccclhnam  non  eflejmerpofitam  tamen  valcic.  Ncc 
nmutd.I.i-C.de  O1d.C0.gn.qua  rclatum  cft,|udiccm  fupcrcaufl 
Itatusquarctat  quaftio  incidens,non  pofte  pronunciarc:  id  enim 
ibi  fpccialccft,nonquiaqu2cfticcrarincidcns,fed  quia  erar  jtidet 
datus  2  pra?fide,quia  ea  coguitio ipfi praefidi eft  refcrvara./.a.r» ftne* 
C.dc  Pcdan.  IttdJ.pcn.C.Nedcflat.  Def.  Dcnicjuc&  lutcCano- 
mcu  pcrmillum  eft  a  quavis  inrerlocuroru  appellarc.c.i,<fc.^f/, 
Quojurc  utimur. 

» 

Adl.prjcfcs.42.  ( 

Viroagiftratus  in  iuregrum  reftiruerc  poflint  obitcr  annoto  ftl* 
V^pra  ml  17. crl.  1  Z.cod.h.t.  cr  wl.i.DeTUftitnt*  Qucd  verd  hic 
practcrea  rcfcttur,  bcncficium  auatis  idem  minoribus  pra-ftare 
quodappcllatVpraftat  mejotibus,idadeapcrunct  qua-  ponimUS 
infri  tn  l.  ftpr*ior.)/s*  Dc  Judic. 

Adl.dextate.4j. 

AFrasroinor  probanda  eft  ei  qui  feminoremdicir.cVobliocre- 
ftitui  poftulat  uthtc^ri.cumtemtnorcm.C.dcTrobJ.^..  C.de 
Kfft  tnlnt.  ktquidemprobatiohac  Vclmaxin  c  caula-  cognnio- 
nemrequirit,cum  ctteiis  fcri  rtbus  purjudicet.  Prcbatur  vcr6  71* 
tas  vel cx  afpe#u  vcl  pcr  obltetriceS,nutrices,  vicinos,dc mt ft it 05, 
cognaros,  &  antiqmoie^  parcntum  annotationes.  at^.  /.  $.f .j  .tnf, 
^idCarbonMtttxm  veid  mhac  rcparcntespiafcrcndiiint,  quod  ij 
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optimam  huius  reiccgniiioncm  habcanr.an  verdextranei.qaodt 

Cattrenfis  auturPar.Cc»/}/.  1 3  f.ul  cmr.e  infaclo  confiflitoVidcirco 
iudici  arhuandum  cfl.jp er  I3.de  Teiltb.  CertiiTmvim  vcrd  fidcm 
hac  in  ic  j  rarbcnr  aichiucciiloalescV  indiccs  parochialcs,  quibus 
nomir.a  ccrnm  qm  cuotidic  nalcantur  inicribi  Iblcnr,  iftCtmu 
in  tr.c.m  fc:.7{tic. 1.311.  Quod  n  vcrd  minor  falso  prifuaicrit vcl 
yrohitvfiit  judicifc  majoicni, quiu  jurts  fit  Aipia  rrattamos,*//. 
»7 wn  3  i  •  cod, 

L  non  omnu.44. 

RElara  eft  nd  ca  qua*  ponimus  fupra,  tn  Lverftm.i  1  .$.  fciendnm. 
eod.ubi  plcncrradidimus  cx  quibus  dami,isvei  iucus  mino- 
temoponcat  rcitituL 

?.  Etiam.  45. 

PRincipium  huius  Icgis cxplicatura  cft  fupra  m/.  yfimilius.  t#\ 
cod.num.  1.  ubi  vide» 
f  .1  mpe* ator.J  Rclatus  eft  in  ijs  qux  poniraus  fupra  *dl  in  cdmfa. 
if.^Tempctiint.eed^ubividc.  9 

AJl.min0r.4S. 

/.Finalis.)  Hicf.pcrtinet  adcaquar  pofuimui  fuprW/.  g.S.ituU- 
tis.cedjit* 

DE  CAPITE  MINVTIS- 

,  TI  T.  V. 

1  All 

Ad  1. 1. 

^Apitisminutioquar  cftprioris  rtatusmuratio,*/£,V.  hodiepai- 
^vo  aut  nulloin  ufo  eft.  Certum  enim  clt  majoribus  fcurlpa? 
Chnlhanaejura  fcrvirutura  non  frequentan,  ut  ncc  adopnonam 
ac  cmancipationum  fulcmniafrequcntaii  vidcmus.  Wcftlb.tnPtr. 

h.  t.  Vndc  nc  lure  Canonico  quicquam  dt  capitis  mmutionc  cau- 
tum m vcnit u r. JcMn.ii  ResUchMb. \Xcrr  f4tr.jnr.C1vd.  &  Gtrormit. 

i.  »*iw.ri.  Quamobrcmquimpatciflimc^roiaticnc  inftitutinol 
ftii,dc  cate  agunus, 
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Adl.2. 

QVi  quxve  pofteaquaro  cumhis  quidadhim  contra£umeftf 
capitc  roinu  ti  erunr,in  cos  pcrindc  quafi  id  fa&um  non  fir,  ju- 
dicium  c  tit  ci  hoc  edi&o.per  h/mc  text  .Qucdde  minf  ma  capitis  di- 
mtnutione  fcriptum  cft,  nccadamiilionemcivitatis  auc  liberratts 
rcfcrtur.quoniamqui  iracapitc  minutt  funt,  amplius  non  convc- 1 
nmntur.iw  hic.  Quod  tamcn  tcmperandum  exijtcft  qu*  ahbi  tra.  j 
dimus.  vidc  qui.  nos  in Lfi ma»d*vero4zi.f.is  cujus.%^CaneUti.  Qua- 
rcuus  vcr6is  qui  infcrvitute  contraxtt  aut  dcliquir,  poft  manu- 
raiftjonem  tencatur,id  alibiexplicamus.tutt  SubtU.nos~trns.Hy. 7.^ 
t.per  tot.& qu*  nos  in  1. 1  j.fifervus.inf.  Depof 

Adl.6. 

REfle  Florentinus,/?  rivatn,  (non privatt,  ut  ccteri  nulc)  homi- 
nis&famiha;ci«sjura. 

Adl.7. 

T)rtincip.)  Vctba  huius  textus  nirois  funtdiftotta.  Nos  ca  fimpli- 
cius  fine  ulla  cmcndationc  accipiraus,Tutclas,nimirum,capitis 
diroinutione  non  aroitti,exceptisijsqux  in  jurealieno  (hoccftfa- 
roiliaalia  atquem  quam  capitis  minutione  tranfcunt)  perlonis 
pofitis  dcfcruntur:  td  enim  cft  ijs,  quicum  agnatifucrc,  rn  jusfie 
famiham  tranicuntalieuam.  Qood&cx  fubfcquenti  textu  con- 
ftat,&  Antonio  Augulbnovifum  fuit./^.i.  Emend.c,  z.  Plan£  ag- 
nati  qui  funt,  jurc  novo  per arroganonem,  familiam  priorem  oon 
anmtunt,  cumagnatorum&  cognatorum  dirferentiafii  fublara, 
Novel.u8,cap.exhis.f.  eoquc  3c  ad  tutclam  vocantm  nihilo- 
minus.  - 

ff.Sihbertate.JQjjatenusadvcrfusfcrvum  agipoflit  vcl  minus,  6c 
quatcnusetiam  poftraanumillionem  ex  negotiotempore  fcivitu- 
tis  iniro.id  ahbi  tradcamus  latc.  vide  tjut  nos  infra  in  /. 1  m$ ,(t  ftrvus* 
Dfpof&  latius  in  U(imandavcro,i2.j.ts  cuins  ^MandatL 
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| . Scxvola .)  Hic  /. pcninec ad  ca  qu* ponimus  fupra in Uy.  i.refiU 
tutus.  eod. 

i .  RtHitutione facla  tffo  minor  quoquc  fretium  rc>  empu 
rejtituit. 

2  ^Annoncmftorrctinert  rem  emptam  &  fretittm  Jup* 
flcre  qucdt. 

EftitutioJPer  in  inregrum  reftitutioncm  omnn  rcponuntur 
^in  priltinum  ftarum.  1'roindc  ♦reftirucionc  contn  vcinimo* 
Dem  nnpetrataab  ipfo  minorc  quoquc  prctiumrei  vendtt*  rcfti- 
tuendumcit,  nifi  vcnditor  lcicn.s  pccuniam  pcrdituro  crcdidcri'.«r 
htc.&i  f  tjutdem.C.  de  Prsd.Mm.l.patrt.  17.  j.  ttcm  tx diverfotmf. 
eo^quia  cnnvi  tumin  malafideclt.rcftitutio  pecumxtncrul  cellar. 
t.ft  verononremunerandi.$,fi adolefcent.tnf Aftnd.  lUud  tquajlttura 
clt,  An  nonemptor  rctincrc  rem  venditam  poifit,  6c  jullamprc- 
tium  miuori  lupplerc,quod  Ktrus  &  Cinusiion  putant.  md.l. 
qutdem  Cailr  ad  t.noft  tntcrctt  .nntH,\*G.de  his  Q»j  mci  Cauf.fa- 
8afunt.Pmel.aA  'Li.par.i.c.i.nHm.ii.C.dci\efc.v.nd.  moventuc 
lcgibus  um  allcgaiis,qu*  fimplu;iusperhibeui,  rcm  uuimque  re- 
lUruendam  fua:  iiitcgrit  ari.  Acccdit  ipfadchnnio  111  integturo  rcfti- 
tutioim.quaecft  in  jus  prius  repofitio. ut  btc efr  c.i  cxdc  tn  lut.FeJt. 
vtdequanosfuprAtnl.i.^Dc  Rcii.tngencre •  &  lioc  ig:tur  magis  cft, 
Alij  tamen  contra  fenfcrunt.^/.ftirt  Saltc.BaLin  aJ.fiquidcm.gl.dr 
jtbb.in  dj.patri.f.ex quo  verb.oporicat.  tnf.cod.  Movct  cos  quod  prc- 
tij  fupplcmentolxfio  tolhtur.frr  bunctext.  quae  tamcn  prxcipua. 
reftitutiouis  caufacft.Accedkquodalibirefronfumcft,feminado- 
tis  di&ione  decepca:  in  «ftimatiouis  modo.mariru  m  in  arbiirio  ha- 
bcre,  ucrumrem  an  juftam  xftimationcm  pra-fter,  qucd  cV  inmi- 
norc  pcrmdc  cllc  refpondctur.  ttx.  tnl  fircs+S-muitcrSDe  IurcDor* 
Scd  hocm  dotc  fpcci;i!e  cft,quippecujus  caufa  pubhca  &  pracci- 
puieft  i,i.eod.ttt.l  1  .SoLmtatrtm.  ut  rrcrudM&ad  muhcrcmmi- 
norcmrcfcratur.idrnmcnad  rcs  ccrcrasproducendHm  noneft.Dc- 
nique  adpnmum  argumcntum  quod  amnct,  non  fanscft  larlio- 
nem  tolh.quia  bencficium  hocampliiisipfis  rcs  uirimquc  inintc- 
grum  rcuutupcrmmit./*/  btc.ck  hoc  iguur  inpraxi  fcquimur. 

Adl.  illud  2j. 
rainorindebuurn  folvciit  ex  quojutecivili  tefetirio  non  eft, 
•^pcr  inintcgrum  reuitutioncm,  u;ilis  ialccro  condidho  eidatur. 
tcx.btc, YulisidiO quu  omncsrcfcjllonx  reftuutona;qucactioncs. 

utiJe* 
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uriles  CttMvidc  mm  nos  ponimm  hac  dc  re  fnpra  in  1.7  §.volenti.Qw>d 
Met.Cuttf.  Pupillusquidem  condi&ioncra  ipfo  jure  hnbct,  inltar 
furipflaut  cius,  ni  intcrdictum cft  bons,  i.tnterdum.  lo.DeCotr- 
ditl.Jnd^Ccd  minorc  inqucm  cadcic  ccnfcfur  ci nfenfus,  refmui 
o?oneiJ.ult.C.Si  Mu.  bol.  jungccjua;  pommus  fnpra  inl.7.  f«rc- 

JlttMtMt.b.t. 

Ad  1.  patri.27. 

Vldc  quarponimus  fupra  in  l.$.§.  fedntrnm  eod.ubi  plenfc  tradt- 
mus  quatcnus nliofarailias  vcl  patn  cius  per  in  inr.  rcftit utio- 
ncm  fubvenitur. 

f  i.Sc  fjfcqq.  )Re!ati  funt  fupra  in  l.i+f.rtJHtmio.eod.  Quomodo 
vcrdqui*  probctur  faCtus  locuplctior  plcnius  ahbi  traftamus,  m 
l.mrum.  De  Htr.  Tct.  ubt  vide. 
§ .Fiiulis.j  Rclatus  cft  fupraiz»  I.10.&  1  i.Dt  Doh. 

Adl.  ctiam.2f. 

T)Rincipiumhutusl.pertinetadeaqu*ponimus  *»/•  J.^rejlim* 
*  tu*.  ttbt  &  bac  relata  cjl.  tod.t'tt.  fu  f  r*. 

Adl.  (I  filius«30. 

Vldcqua?  pofuimusfupra  adh\.%.fte^nis atmminort.eed.tit.De* 
niquehcet  jurc  Dig.&  Cod.legaturo  hho  rthctum  querclam 
inoffictph  tollerer.quddlcgirima;  agioportercr.J.^w./w/I.W.bo- 
norum  tamcn  poflcflio  relidto  lcgato  non  iropcditctur.  per  hnne 
tex.Dc  Rcftitutioncverd  rcmpons  intraquod  bonorum  poffcflio 
impetrandaforet,  fruftra  hodie  agitur.curo  nulla  tcmpotis  pra?- 
fcriprio advcrfus  minorcm  cuitu.vidc  qua pontnms  mfra  tn /.  auxi' 
itum.J.  i.hj. 

Adl.dmulier.3l. 

NOrabile  cft  quod  in  finc  huius  Icgis  dicirur,  contra  crcditores, 
quibusab  harrcde  minore  folutum  eft,  priufquam  rcllitutio- 
■cm  impctraretcontra  hrrcditatis  adinoncm,  tcliquosctcditorcg 
poft  rcllitutioncn»  nonaudiri,  ut  foluturo  ijs  communicctur.  tex, 
btc.fac.l.repetttto.tnf.De  Con.fueL&.l.fn.  C.Depof 

Adl- minor.  32. 

Queadmodu  quis  minor  aut  roajor  probctur  ex  afpeftu  aut  alifcr, 
tractamus  infrai»/.  de  aute.  4J. «J.Quod  fiquis  (blo  cxafpcctu 
iudiu  maior mdicatuspccunia  acccpcnt  &  pcrdiderit,  ctiafi  re  ipta 
'      -       '  *    Ge  *  mmor 
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tninor  eflet,contra  cum  qui  judicio  magiftratus  crcdens  tolvit.non 
rettituicur.Curarorescaracn  hocno  ninecofivetnri  potcrunt,  qut 
*  fcicntcsminorciueumnonprohibuermic  pccutiiasaccipere.  Scd 
noncmvcnientur  H  per  errorem,  Airainittractone  tradita,  |udicio 
magiftrarusacquievcrunr.Fr  igitur  »1  dolo  malo dc  attatc  mencirus 
cam  fortc-rn.ijiitracus  prob  irir,  relhturio  ei  aJv  erfus  omnes  ncga- 
tur.qjicutn  mijorcm  crediierunt.  pcr  buxc  rr*.non  tamrn  advcr- 
fus  ^os  qui  cum  iiirelligcbanr  minorcm  ciYcJ.de tuieU  C.dc tn  lnt„ 
Heft.l.  ;.C.  S*  tSVCin  fc  .JftCn.dixi.Scd  Ci  vcl  crrorc  lapfus  vcl  do- 
loadverfanj  nn.ior  fc  majorrm  prarbrt.  iubtum  non  rtquinad- 
verlus  oranesreltirutioni  iii  \ocus.l.  i  &L*U.Q%e*i,  Qi£  »J  fi  qui- 
dem  xcaccm  magiltrarui  nouprobarit,  fed  afticmavcru  le  modi 
mijorem  ctula  deeipiendi  e.us  cum  quo  contnhcbir,  a  iverfus 
eum  in  intcgrum  rcftirtii  non  potc't,/.i.  C.ro^.fjfSidoIus  abfit,  Sc 
pererrorem  fe  majorcm  arhrmavcrit,  reftirurtur,  ut  cV  aJveifus 
»  confclfioncmcrroncaro  rertitui  folcr.  Plauc  lijurcr  fc  majorem, 

rcltgtoafhrmaiioiu  nihiladdit,dolusquip;.>e  ci\  livc  quts  juret,five 
affirmet  limpiicius.  t.fiUgdtdrim  fupra.  DcDofo.  I  ult  mf.SteU. 
QaemadmodumtV  fi  in  i<i4rumento  tur  ivent,  reftnui  non  potcll, 
mii nlijs  iwHumentisfnec cmm  tcftescocaflt  furrccerintj probec 
fe  mioorcm, /•  ?.C.  SitJ\Cin.  be  M4j9r.'Dix  &rrobabilc  fitcum 
non  falicndicau/a  raentitura.^er d.t.i.& Umt.  C.eod% 

Ad  l  fi  minor.  34. 

• 

i.  Minor  ejuatcnus  re/lituatur  contra  minofcm. 
2»  Cenciltantur  diverft  argumenta.] 
1,  Ettlcfi*  ccntraecclefam  reflituttur.  , 

t  1L  M  Inor  +  comn  mtnorem  rcPiniitur,  Sed  in co  rancum  quois- 
XV JLcontra  qucm  rclhrutio  polrulatiir,  locuplcricr  clttrmporc 
litis  conteftatx.  ut  /7/c.mm  quod  |am  tumconfumtum  tit  in  eo  cfc 
melior  cau fa confu men tis./, verttm.  1 1  -f  itemqttxritur.fup.cod.  Ac 

a.  tvidctur  rcftitutio  minon  contra  nunercm  nutlo  modo  danda, 
autcnimalcer  locupletior  cir,&  ex  Conftitutione  divt  hjtcnetur 
hodic  jurecommunu/j.itf/.Omw.&pct  coufrqucns  rtltitutioBC 
noncfr opus,/. t6.fup.eod.ant  non clt  factus  locuplctior  tk  nc  qui- 
dcm  rcftirutiocontra  tum  tcncr.  4.1  1  i.*.ttcm  auxrttur. Scd obier- 
vanduroc(t,minoTcra  quidem  inid  tcncriquo  loctiplctior  efr,  nc 
rc  vcrviiti  daobus  nummiscuius  prctiuratrcs  l»nc,  unutn  rofu- 
pcrrcddat/cd  rcihcuuoiu  rci  vendita:  noncfi  aftiicius  linc  benc- 
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1 

ficiofeftirutionisin  inrcgrum.  Planc4  qua  rarione  minbrcomra  4  % 
mirorem,cadcm  qtioqucccclefia  contra  ecclcfiam  rcAttuitur. «-.3« 
exeod.Sc  ninO>  criamcontraecclefiam,  fi  iilc  fortc  in  acdtficationc 
mbnaftcrij  aut  ccencbij  bona  fua  dcftinatit.per hntic  tex-vfvtAti 
Gibr.m  tr.Com.Op.tttJe  Praf.ltb.t.  Concl.ii.num.}.  Atquciracu- 
ria  Colonienit  s  judicav.it.r  t  viciflim  proinde  ccclcfia  quocjuc  coa- 
rrarainorcmrcftuucnda  cft. 

Adl.  Auxilium-  37- 

/#  In  poenis  an  ejr  quatenm reslitutio admijfi  ejrtmm^ll 
j,  i^n  rehitutio  contra  confeftonem  danda. 

De  Jdttlteri)  fotna  annotatiofingularis,  f 
S.  De^stmbiiu. 

AVxiliumtin  infegrum  rertitutionis  exfecutionibus  pcena-  *• 
rnm  paiarum  non clt. ut hic* quia  minores  in  deli&is  non  re- 
ft  itu  uni  u  r  ./.(1  ex  cauft.  cj.b.nunc  vtdendum,fup.eed.l\\ud  quarfitum 
cit,  An  nonlcvion  (a)tcm  4  pcena  afficiendi  finr,  &  hacde rc  non  *' 
parum  variatum  cft.  AIjj  cnim  pccnam  leniendam  puric  Sfort.Od» 
df  tn  Int  Refl.  pat.  1.^.79.  &9S(nton.  Thef.  tn  dectf  Novis  Tedem. 
2>ec</!itfi.Movei:tur  pertcxtum  in^.i.hic.verLNtfi  auatcnusin- 
terdummtferatio  atatis  ad  mediocrempocr.amjudtcemperduxerit.  Ac- 
ccdunt  loci  jutis  noftti  complurcs,  l.ftrttnomnibus.  7)e  Kfgt  InrJL 
ft  *dulter\um.\t '.§.fratres.ad  Ljjul.de  Adult  Scddiverfie  (ententix 
authorcs  movcnturcd.qlod  innumertsprope  locisrelatum  efttui 
delidu  miuoribus  non  fubvcniri.w/ htc  tn prtnc.&jU.g.f  nunc  vi- 
dendum  fup.eod.l.ftminor.  36.  ad  LJul.de  Adult.Lcxciptuntur.Ad 
SC.SjlUn.lj  C  Jc(Pvn.l.6,C.adCo>n.deSu;ar.£go  rcfpondi  rem 
in  fa&oconfiftcrc,  ut  fi  frcqucnuadeliclorum  vel  malitia  fuppleat 
zratem,  ocena  mitiganda  non  fir,  atquc  ita  horum  fcntcntia  acci- 
picnda^linminus,*!  Onrentia  lilorum  conrrarium  ftarucndum. 
Vudc  cft  quod  leges  qux  Icnicndam  pcenam  ftatnunr,  plcrumquc 
eius  reicogtuiionem&  arbituum  judici  relinquunt.wr  in $.  i.huius  v 
l.in  voce.tnterdum.  &  m  d.l.ferc.(Dc  Reg.fur.  tn  vocc.fetein  omntbus* 
UemJ.aut fatta.f.perfona.  De  Peen.  Alia  vcro  *  qu«ftioeft,An  rri-  >♦ 
norcontra  confcinoncm  ddidt,i,  cujus  tamen  convichis  non  eft, 
rcftitucndus  fit,  quod  Angclo  &  alijs  nonnullis  probarnm  eft.-/#*. 
get.in  l.certum.  C.  tn  pup.lLo. & alu  referente  jitcx.Qonftl.l  jjjtb.i. 
Movcr cos  quod refpoa ium  abfolute  eft,  minorem  contra  cDnfedi- 
ouem  Kllkui»  tcx.  tn  eU  Uoertmm.    in puptllo,  De  Cenf.  C u i  accedir. 
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quod.iuialiascontra  u.ficiarioncmdelicli  rertituitur.  d.l.q.f.  nunc 
vtdcndum.fup.h.t.  ita&  advcrlus  confc(fioncm  e  contrano  rellitu- 
cndus  vidtbatur.  arg  acontrar .fenfcoUetlo.  Alij  tamenconrranum 
ftatuunt.  Francif.  Sarm.lib.j.  Sel.Interp.  c.  1  { .  tachjtb.x.  £ontrd*.c. 
71.  Movetcos  quod  aliquotics  abfoluic  dcfinirum  cft,  minorcm 
non  relhtuj 1,1  dcluflis.  ttt  htc  in  vcrb.  nulla  deprecatto  poena  es~itfi  fc 
mmor  adulterum Jateatur.& in  d  1.9.(1 -nunc  vtdendum.Ad  l.ccrruro. 
f.in  pupillo,re{pondcnt,cam  folummodo  proccdere  incivihbus, 
tc  argumentum  a  conrrario  ira  demum  adnurti.fi  ld  non  repugnet 
exprcflz  )unsdcfinitioni,quodilla  fcntcnrii  admtfla ifuturira,  Sc 
qaidemcontra  huncipfum  rextumperhibcnr.Er  igitur  hic  qno- 
quc  refpondi  rem  in  fa&oconfillerc,  ut  fi  probabiiis  faltcm  inno- 
centix  lufpicioautpr.ilumptio  fubfit,  reftituuurf  itaquc  Angcli 
fcntenru  accipicnda  eft )  fin  mmus , cV  prarfumpiiones  nullae  lub- 
fint.c  quibuscum  fallafuifleconfcflum  convincatar,aliorura  fen- 
tentiam  recipimu%non  mirigatio  videtur.  Et  hcc  igitur  cognolcc- 
tis  quoque  arbitrio  rclinquendumeft.  arg.Lx.  Q.Divus  Severus.dc 
Q&t[i.\Ai\  rcftitutionumharumpleraque.Planc  tin  adulccrijcon- 
fclfionecV  pccna  nontam  facilc  admiucnda  mirigario  vidctur.  ut 
bic  cr  d.U fi  ex  cauja.y.  j.multer.fup.  eod.  quia  adultcriumquoque 
jurc  narurali  prohibitum  cl\.l.probrum.  Dc  f^erb.  Signtf.  quod  dc 
inceftotamcn  nonira  indiffcrentcr  procedir./yi minor.\f>.& l  fiad- 
Hltcrium.  jttQ.fr atres.tnf  Ad  JL.fut.de  Adult.  videripotefl  Cujactus 
bicinvcrb  yttejueatrocioTibus.Vlanc  in  ciimine  ambirus  admilium 
cft,ur  ctiam  m.i  jur  eius  delidti  convi&us,  reftituatu r,  fi  aIium  con- 
vincetirciutdcm  rcum./.i.;  z.Ai  £/*/,^«£,Dcniquc  criam  mi- 
norqui  corptam  accnfationcm  omittii  fineabolitionc.cxcufatur. 
L\.§.accufattomm.  in jine. adS£.Turpil.  Cetcrumnc  in dcli&is  re- 
llituatur,omiflam  femel  accufationeni  dcnuointcntarc  nonpollcr. 
perhunctcMt.Qub  pcrtinc.t  quod  fupra  rclatum  cft.  in  L$.$.jiquis 
m.nor.nxm.6.  eod- 

1.  CotttrAprxfcriptiones  temporalesan  reffitutio  )ttrevc- 
tericfet. 

2 .  lure  novo  /juid  hac  dereftt  cautum. 

4.  Re  minoris per  ufucapionem  intercepta  reflitutio  esl. 
$ .  Conctliantur  diverjd  leges. 

m 

0 

J.i.yTMdicbus  fcxaginta  tprxtcritisjquibus  jure  mariti  vir  accu- 
«l(!ue  mulicrem  porcft.minor  non  refliruitur.quod  ca  rationc 
ycniam dclicti impctiare  vidcrctur.  tex.hicJSad ahas  juic  ijigcfto- 

rum 
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*'  • 
«tn  plerumqnc  contra  temporales  prxiciiptiones  reftitatio  dari 

ibier,  urftdeccndtumad  appdhuonjjm  clapfum  cflct.  l.aitprdtor. 

7 $.pev.frp.cod.l. t.C.St fdpt^Hj^i^ii.  Pnefcripuoramen  rcm- 

poiis  querels  inorbciofi  piarHxx.mmenbus  n.on  objicitutct  con- 

ftirutionc  (pcciali.  /  i£.quandotn  Int.rReft.Neccff:.Noncft.  Quod 

&dc  longi  tempfef^gSfiffiptionc  reicnptum  eft.  I-3.  C.  Qnifr. 

T^on.Ob  LonQTcftipsB**fi  Denicyje  t  onincro  hinc  rcm  Iuftima-  ^ 

nus  gcnccaii  cpriltiu.uoiic  finivit,  ur  nulla  prnefctiptio  minoribus 

c  u  1  r  at .  pr  «r  r  c  r  pra-fcriptioncs  30.  &  ^.o.annorum.  l.ult.C. 

in  Qmb.^auf.in  (nt.Kep.^eccfT^onBft.addel.^C.de  yo.&^o. 

j^frdfcrtpt  1'ioinde  comra  illas  dcmuro  leltitutio  impcrranda 

eft.  Idvcrd:ta  ulura  habcrc  potell, fifortccontra  minorcmprx- 

fcriptio  fir  c.ccpta.cV  conrra  alium  roinorem  fucccflbrcro  [cius  tan- 

dern  corrplcta.  Naro  &  fi  contra  roajoremcepta  praricriptio  fir,  mi- 

norrmsiuccellori  ro  prudcft./.yf  intraJZ.de Non Num.Pec.Qupd 

plunbus  iufra  profcquimur.  inl.prox  mfra.ubivide.Scd  *&  quan- 

do  res  minous  propria  ufucapionc  deprchenditurintctccepra,  rc- 

ftiruuoni  locus  c&.lpn.C-SiiAdverfi  Vfiucaf.  Nec^obftat  igitur  ^ 

L,  propcrandumU.  hn.Cd;:  lud.quoniaro  ca  non  dc  prtficriptione 

agir,fcd  lite  ipfo  jure  Japfu  tricnnij  exftindto.NccobftatetiamNo- 

vcl.  i.dcHxr.  cV  Fal.c.  ulr.tf. pupillus: quoniam  eaquoquc  agit 

dc  Haereditateipfo  jure  amitfa  ob  non  implctam  inrra  annuro  de- 

functi  voluntarem.Scd&  opponi  poreft  Novei.ioo.de  Tcmp  non 

Num.dot.qua  agirurdc  prarfcrictione  non  numerarz  doris, cui 

inrctrumpenoz roincrid.ua remporc  roatrimonij  annos  n.&cur- 

ur  prcinde  cius  cxceptionis  rempus  rainori.  Rc  tamcn  ritc  cxarai- 

natanon  tam  roinoriquam  majoncurnr.Cum  eniroprimum  nu- 

ttimonij  tcropusad  fnmrouro  lndcciraumquinrumaratis  annum 

cadat,confequitur,utannus  undccimus&  duodccimuscadant,  in 

artarcm  roajorem, &  confequenter  non  tam  minonbus  quam  ma- 

jonbuscurrir.Cum  roajoribus  tantumannus  dctur./.*/r.CJe  Do- 

teCautaNon.T^um.  De  fcmporc  lcgis  Commiflonx  &  eo  quod 

diftracliom  .piguoiis  praefinitum  eft ,  agimus  -.«/.  prox.  Jnfia,  ubi 

*idc. 

Adl.  Acmilius  3$* 

1.  Argttmentnm  huitts  tegis^dijfenfo  tnterlC.faulum  & 
K^tntonium  Prittcipem. 

2t  l>  tnor  atbreRituatwr  ctmtra  ufucapionem  advcrfusde* 
funclum  majorem  cceptam  &  ifjum  competam* 
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SI  qnisrem  vendiderit  fubpa&o  Iegiscommirtoric.cuidein  fiic- 
celfit  hsrres  minor,fic  fatij.fu<3:um  intra  ftatutum  tcmpus  vcndi- 
rorinonfit,eoqueresabcmptorealtcriut  vendira,:  diccndumeft 
minorcmnon  rcftuui,  qucraadmodum  nou  rcliituererurfia  de- 
fun&o  rcspignori  daradiltra&ioeius  incidcrct  in  xtatem  roino- 
rem./.       SttAdu.  di&r*  Tijr.  Atqucitadcpropofita  quxitione 
Paulus  rcfpotidtt.  Sed  Antoninus,cum  quiadiescommittcndiin 
tempus  pupill*  incidiiTer,  tum  quia  lcx  commifloria  ei  parum  pia- 
cebat,  dcnique  etiam  vcnditor  dcnunciando  lelutioncm  aucdi-  • 
ftra&ioncra  inaliumkcicndam,rcccirjflealege  fua  viderctur.po- 
ftrcmo  turorestjui  contractum  non  implrn.nec  rcftitui  dciide- 
rallcnr  oftercntc  id  etiamtum  vendito-vi  lufpecti  pronunciati  e- 
rant:pronuneiavirminoreminiuteetum  rcftitucndum.jw.Aic.Ipto 
jurc  tamen  cxtra  ipcciem  facri tam  ungularem,  rcctius  dicimus  rc- 
ftitutioncm  negandam.  </./..*. ^.Si'./^*.  P mdSPign.facJ. 3, prtnctp. 
inf.Qutb.i»Pof,eatur.  Deniquc  t eadtm  ratione  Cujaciusauru- 
niat,  minorem  ob  omiflam  ufurpatioHcm  non  reftitui  advcrfus  u- 
fucapionera  contra  dcfunctum  majorem  ceptam^ctiamfi  complc- 
dx  eius  tcmpus  inciderit  in  aetatcm  minorcm.Quod  magis  eft.<irg« 
l.cum  miles.Dc  RcfrtK%€ajor.\\cti  cnim  coatra  pupillum  ufucapio 
incipere  non  polTct.  l.bona fidei.  *De  Ac<\.%er%  dom.  fucccflio  raroen 
purilli  ufurpationem  ufucapionis  non  inducir.  Quod  &  Baitolo 
vilum  fuit.pcrl.ffundum.  De  Feudo  Dot.ejrab  Accurftomotum.^l. 
m.xgna  tn  d.l.euamprope finem.Nec  obftat  l.etiam.4  r .  inf.cod.quia 
eaagit  dc  nccdu  m  nato .  Quia  is  cnimrefrituiturlicui  abfentes  in 
ufucaptnmamifctunt.teftituuntur  fivccapta  fucrit  anteabtca- 
tiam  ufucapio.fivc  minus:  nam  8c  is  qui  in  rcbus  humanis,cum  u- 
fucapio  implcretur,  non  fuir,  \cl  maximcabiens  cfr.  Vox  ltiam 
igirur  ibi  non  ad  jam  naros  rcfc rrur,  ftd  ad  alium  refticucndi  mo- 
dum  Ncc  habcrur  igitur  in  propollro  jam  naro.  Cujac.hic.  quiaid 
ei  commodo  non  forct.^/.  in  d.l.etiam.  cum  tamcn  c  dtvcrfo.fi  id  ci 
cotr.modo  forct  projam  natoelTer.jperv^.Minus  vcro  ad  rcmfa- 
dtd.mit.Cjn  Quib.Cauf  in  Int.^Keji.Necejf.  jS(on  esJ.  qmaca  agit 
de  prafcriptiorubus  (e.u  cxccprionibuj  tempure  quarfitis.  aquibus 
ufucapio  fane  longc"  divcrfa  cft.vide  Subtil,  noflras.lib.a.c  1,  L<cni- 
que  Sc  illud  conftat,tamctfi  ab  initio  minotibus  non  currant  ttm- 
pora  exccptionum,currerc  tamcn  ca  qtia;  2  defuncto  rmiorecarpe- 
rut.advcrfus fuccciTorcs  atatis vainotis.l.f, mtra.C.dt  T^on  T^um. 
*Pcc.Scd  huc  tranftjt  fnluscum  in  proponto  totu  tamcnnihiia- 
liudquamdepacto  comroitforio  cuius  dics  lnpupillaumatatcm 
incidir,agatur,  utfupra* 

Ad 
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Adl.  Intrautilc.  39. 

Hy£c  !cx  allcgata  eft  Cuftlad  /.  j.cW.Quod  verd  hic  dicitur  didti 
proarate  lcntentia,  propter  aj  j  clJaiionemcetcra  ccgnitionis 
apra-iidefuiflcdilata:cxto  ct  llcgeiis  lurc  Digcftorum  ctiam  ab 
interlocutona  potuiflc  appc  Ibn.qticd  tamennon  itaeft.  l  t  f.de 
Epi[cttAud.l pen.C.Quot .  ^ppcti.non  7iectp.  Prartctcjuam  fidam- 
uum  cxca  talc  immintar  qut-d  rcfarcin  nor  pt  (TitJ.i.wf  DeJp- 
pell.Rccip.aut  fentcntia  luper  ntgotio  incidcnti  lara  feorlim  fubti- 
ftat  lnftai dchniuuxJ^arbttro.Qw  Satifa.Cog*  Quamcbrem  fk  in 
propofito  appcllationem  pcrmjllam  raticni  convcnil  cjuia  atatis 
quarftioton  iri luper  rcliituricne  n  otar  prajudicarc  pcttnt.Idt  m- 
qiie  judtcandum  de  l.ait  piatot.  f.  peimittitur  fnp.  cod.  Opponit 
/kCcurfius  ,quod  atatis  qtaftio  irt  idens  fir.  tc  idco  pronti  liciari  dc 
ea  noi  oportuciir  fcparatim. /./ . tn  fmeXL.de Ord.lud.l.x  C.dcOr. 
Cogn  ■  icd  rcdic  Hartofus  relpondit.dc  11  cidcntitjUafticnc  ptonun- 
ci-tionem  nccclhiiam  nou  eflejnterpofitam  tamen  valcic.  Ncc 
nintatd.l.i-C.dcOid.Ccgn.quareUtum  cft,|udiccm  fupercaufi 
ftatusquxctat  quaftio  n<cidens,ncn  poftc  pronunciarc:  id  cnim 
ibi  fpccialc  cft.non  quia  quaftic  crat  incidens,fed  quia  crat  juder 
datus  A  prxfide,quia  ea  coguitio ipfi prarfidi eft  refervata./.a.r» fine» 
C.de  Pedan.  IttdJ.pen.CNede flat-  Def.  Dcniaue&  lurcCano- 
nicu  pe  rmillu  mcllj  quavis  interlocu  totu  appcllarcic.  xM  AfpeU 
Quo  jurc  utimur. 

AdI.pr3Efcs.42. 

r 

f\  Vimagiftratus  in  integrum  rcftitucrc  poffint  obiter  annoto  ftl« 
v^pra  mt.  \  7.&l>  1  S.eod.kt.  &  tnl.i.DeT^efittm.  Qucd  verd  hic 
prxtcrea  icfcttur,  bcncficium  xtatis  idcm  minoribus  pr&ftare 
quodappcllarVpialtat  mejoribu5,idadcapcrunet  qua  ponimUS 
infra  1»  /.  ft pr*ior.)/j-  De  fudtc. 

Adl.dcxtate.43. 

AFrasminor  probanda  eft  ei  qut  feminoremdicit.cVobliocre- 
ftituipoftulat  uthtc&l.  cumtemmorem.C.de^ProbJ^.  C.de 
*Refb  m  Int.  btquidem  probatiohac  vcl  maxin  c  caula*  cognnio- 
ncmrequitit,cum  cctciis  ferc*  rtbus  ptajudicet.  Prcbatur  vt  16 
tas  vcl  cx  afpcftu  vcl  per  cbltet  riccs^nuriices,  vtcmos,dc mt ftit 05, 
cognatos,  &  antiquioies  parenium  annotauones.  ai^.  /.  j.f.j  .mf, 
Ad^arbon* Vttum  veid  m  hac  rc  parcntes piafcrcndi  lim,  quod  ij 

H  h  fcptiiuaffl 
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optiiram  huius  reiccgniiicixm  habeanr,  an  veroextranei,quo4 

Caftrenfis  nutumar.CVw//.  i  j f.ui  cmr.e  infatio  confiflit&idcirco 
judici  arbiunndLm  cft.  ftr \3.dcTtll1b.  CeruiTm<im  vcro  fidero 
hac  in  re  f  ta-bcnr  aichn  i  ccnloales  cV  indiccs  parochialcs,  quibus 
uorrir.a  c  ert>m  cjni  c;uotidic  nalcantur  inlcnbi  (blenr,  ^vfattrit. 
in  trtc.in  /t::.1{tfr. 1.311.  Quod  fi  vcid  minor  falso  pciiuafcritvcl 
yrofv.vuit  judici  fc  majoien^quid  juiis  fit  fupia  traCtamus.rfJ/. 
trnncr,  $  1 .  tod% 

L  non  omm'j.44. 

RElara  eft  ad  ca qux  ponimus  fupra,  tn  l.vcmmj  1 ./ .  fcicndnm. 
ubiplcncrradidimus  cx  quibus  damusvel  lucus  mino? 
tcmopoacat  rcttituu 

f.  Etiam.  45. 

PRincipium  huius  lcgis  explicatura  cft  fupra  inl  iCrailius.  j|\ 
cod.num.  i.  ubividc. 
f  .1  mpcf  ator.J  Rclatus  eft  in  ijs  qu*  ponimus  fupra  adl,  in  ctutfd* 
1 6 .  $  .T^mponiw.  <#<*.ubi  vidc . 

Adl.minor.48* 
/.Finalis.)  HicJ.pcrtinet  adca  qux  pofuimus  fupra^/.  gj.indt- 
tis.udjit* 

DE  CAPITE  MINVTIS- 

TIT.  V. 

1         v  AdLl. 

A^Apitisminutio  quar  cftprioris  ftatus  muratio,*//?if.  hodie  pa»- 
^-*vo  aut  nulloin  ulu  eft.  Ccrtum  cnim  clt  majonbus  huropar 
Chriltuoxjura  fcrvitutum  non  frcqucntari,  ut  ncc  adopnonam 
ac  cmancipationum  folcmuiafrequcnran  vidcmus.  Wcftnb.tnPttr. 
k.t.  Vnde  oc  lurc  Canooicoquicquanidc  c^pitis  minutionc  cau- 
tum iiivcnitur./c«».4  RosbacbMb. i.Cc» pnr.fttr^tvtl.  &  Caron.ttt. 
1  .nnrn.  t 1 .  Quamo brc m  qu im  patciili mc,pro  laticne  loftit uti  no* 
ftti,dccate  agtmuj, 

Ad 
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Adl.2. 

m 

QVi  quxve  pofteaquam  cumhis  quidaclum  contra&umcft, 
capiterainuti  erunt,ineospcrindc  quafi  id  fa&um  non  fir,  ju- 
dicium  ciit  cx  hoc  cdi&o.per  hnnctext  .Quoddc  minima  capicis  di- 
minutione  fcriptumcft,  necadamiftionemcivitatis  aut  hberratis 
rcfcrtur.quoniamqui  itacapitc  minutt  funt,  amplius  nonconvc- 1 
nmntur.*#  hic.  Quod  tamcn  tcmperandum  ex  ijs cft  qua?  ahbi  tra-  j 
dimus.  vide  qua  nos  in  Lfi  mantUvero,z  i.f.is  cujus.%JHandatu  Qua- 
tcnus  ver6is  qui  infervitate  contraxit  aut  dcliquir,  poft  manu- 
miHioncm  tcncatur,id  alibi explicamus. vice  SnbttLnohras.ltb.y \c% 
t.per  tet.& qua  nos  in  /. 1  .f.fi ftrvnsAnf.  Depof. 

'  i 

Adl.6. 

T>  E&e  Floreminus,/>riWrf,  (non privati,  ut  ceteri  malc)  homi- 
«■^ms  9c  faroili*  cius  jura, 

Adl.7. 

T)Rincip.)  Vcrba  huius  tcxtus  nirois  funt  diftorta*  Nos  ca  fimpli- 

«*•  ciusfine  ullacmcndationcaccipiraus,Tutclas,nimirum,capitis 
diminutione  non  amitti.cxcepris  ijs  qux  in  jure  alieno  (hoccft  fa- 
roilia  alia  atquein  quam  capitis  minutione  tranfeunt)  pcrfonis 
pofitis  deferuntur:  idenimcfti|s,  quicum  agnatifucrc,  m  jusfic 
iamiliamtranfeuntalienam.  Qiiod&ex  fubfequenti  tcxtu  con- 
ftat,&  Antonio  Auguftinovifumruit./f£.i.  Emend.c,  a.Plane*  ag- 
natt  qui  funt,  jurc  novo  pcr  arrogationem,  familiara  ptiorcm  uon 
araittunt,  cumagnatorum&  cognatorum  differcntia  fit  fublata, 
Novcl.uS.cap.cxbis.f.  eoquc  &  ad  tuiclam  vocantur  nihilo- 
minus. 

fl.Sihbertate.jQu/itenusadverfusfervum  agipoflit  vcl  minus,  8c 
quatenusetiam  poftmanumiUionem  ex  negotiotcmpore  fcrvitu- 
tis  inico.id  alibi  rractamus  late.  vide  tju*  nos  tnfra  in  L r  ,ffi  fervus% 
l)epof%&toiHs'mL(}m**d*vm*.2.$js  cuius  ^fandatt* 

*  ♦ 

Hhi  EX 
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I  .Scacvota.J  Hic  /.pcrtinct  ad  ca  quae  ponimu»  fupta  in  l.j.  (.refti- 
tutus.  eod. 

i .  ReHitutione facJa  tpfo  minor  fuoejue  fretium  reu  emftaj 
reflituit. 

2  o4»  n$n  evtftor  retinere  rem  emptam  &  pretium  fup* 
flere  queat. 

* 

f.T\  Eftitutio.JPcr  in  inttgrum  reftirutioncm  omnu  rcponuntur 
t\in  priltinum  (Urum.  ^roindc  ♦relbrutionc  concra  vciutiuo» 
nero  nnpetraiaab  ipfo  minorc  quoquc  prctiumrci  vendita*  relti- 
tuendumcit,  nifi  vcndkor  lciens  pecuniam  pcrdituro  crcdideri'.#r 
htc.&t  fiqutdem.C.de  Prad.MtnJ.patrt.  x-j.^.ttcm  txdiverfo.  tnf. 
ee^quiacnim  tumm  milaftdeeft.rcftitutio  pccuniztncruc'  celUr. 
t.fi  vcrononremunerandt.§.fi adilefcens.tnf  Aftnd.  iUud  » qoarhtum 
clt,  An  nonemptor  tetincfe  rem  venditam  poilit,  &  jullumpre- 
tiummiuort  fijpplerc,  quod  Ktrus  &  Cinusmon  purant.  md.t.(t- 
ejutdcm  Caftr  ad  Lmn  interesl.nHtn^  Q.dc  his        met  Cauf.fa- 
lHafunt.Ptncl.ad  Li.par.i.cAMum.x  i.CJe  Rjfc.vind,  ir.ovcntuc 
legibus  um  allcgitis.qu*  ilmpliciusperhtbcm,  rcm  utrimque  rc- 
ihcucnd  am  fuc  liitcgrk  ari.  Acccdit  ipfadchnhio  ln  integturo  rcfti- 
tutionis.quzeit  in  jus  pnus  repofnio.  ut  btc  &  c.  \  ex.de  tn  !*t.Rcftm 
vtdc  qutnos  fuprwinl.l.Dc  Res~t.tn-9cnere.1k  Iioc  ig:tur  magis  elr. 
Ahj  tamcn  cowra  fenierunt.^r/.ftirt  Saltc.Bal.in a.l.fiquidcm.gl,& 
jibb.tn  dJ.patri.$,ex  quo  verb.oporteat.  inf.eod.  Mover  cos  quod  pre- 
tij  fupplcmcntolxfio  tollitur.frr  bunctext.  qux  tamcn  prxcipua. 
rcftirutiouis  caufa  eit.  Acccdw  quod  alibi  refponfum  cn\femina  do- 
tisdidtione  deccpta:  in  sftimatiouis  modo.maritum  in  arbitrio  ha- 
bcre,  utrumrcm  an  juftaro  arfttmationcm  pra-ftcr,  qucd  &  inrot- 
norc  pcrmde  clle  rctpondctur.  ttx.tnl  fires.$.muiter.  fDe  Iure*Doem 
5cd  hocm  dotc  fpccuic  eft.quippccujtis  caufa  publica  &  prxci- 
puiclt  L.i.cod.ttt.l  i.Soi.matrtm,  ut  rrcritd  id  &  ad  roulicrcm  mi- 
norem  rcfcratur.id  tanicn  ad  rcs  ccrcras  produccndam  noncft.De- 
niquc  adpnmum  ar^umentum  quod  amr.cr,  non  fans c fl  larlio- 
nem  tolli.quia  bcuchcium  hocampliusipfcs  rcs  utrimquc  inititc- 
gtum  rctiuui permitcicjw  btc.&c  hoc  igttur  in  praxt  iequimur. 

Ad  1.  illud  2j. 

Sl  rninorindcbuum  folvcrit  cx  quo  juiccivili  fcpetirio  non  cftr 
pcr  in  lntegrum  rcftuutioncm,  u;ilis  (alccro  condi&io  cidatur. 
Hxjotc.  YtiIisid;o  quia  oroncstcfciilonx  tefcuutoria:qucactionc*. 

utik* 
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utilc  s  funr-  vide  aua  nos  ponimus  hac  dc  re  fupra  in  Lf.  $.volenti.Quod 
Met.Ganf.  Pupiflusquidem  condi&ionera  ipfo  jure  hnbct,  mitar 
furipfiaut  cius,  ni  intcrdictum  eft  boris,  l.interdum.  lo.DeCon^ 
dttt,?nd0Ccd  minore  inquem  cadeie  ccnfcfur  cc  nfenfus,  rcftitui 
oportet./.w/f.C.S»  Adu.  Sfl/.jungc^ojc  pomrous  ftipra  inl.7.  $<rc-> 
ftitntusjj.t. 

Adl.  patri.27. 

T7  Idc  qua?  ponimus  fupra  tn  l.}.$.fedutrum  eod.  ubi  plenc1  tradi- 
v  musquatcnusfiliofarailias  vcl  pattieiuspcr  in  int.  rcftitutio- 
ncm  fubvenitur. 

$  I.&  J.fcqq.  )Relari  funt  fupra  iu  l.x+f.rtftitutio  eod.  Quomodo 
vcr6  qui«  probetur  fattus  locuplctior  plcniiis  alibi  trattamus,  in 
l.utrum.  De  Har.  Tet.  ubt  vtde. 
f.Fuulis.)  Rclatuscft  fuprai»  I.10.&  /  i/De  Dolo. 

Adl.ctiam.2f. 

PRincipiumhuiusI.pertinctadeaquaeponimus  i*l  j.tjrcftim* 
tut.ubt  &  bac relata  eft.  eod.tie.  fu j  ra. 

* 

Adl.  fifilius.30. 

tde quar  pofuimus fupra  ad L \.%.fiquis cumminore  .eod.tit.Dc- 
*  nique Iicet  jure  Dig.& Cod.legaturo  hho  rchdtum  qucrelam 
inomcioli  tollerer,qu6d  lcgirimx  agi  oporterct.$.jwj  fnft.eod.bo- 
norum  ramcn  poflcflio  rchdto  lcgato  non  impedirctur.  per  huuc 
tex.Dc  Rcftitutionc  ver6  tempons  intraq,uod  bonorum  poflcflio 
impctrandaforct,  fruftra  hodic  agirur.cura  nulla  temporis  prav 
fcnptio  advcrfus  minorcm  cuun.vtde  qua pontmus  mjra  tn /.  auxi- 
ltum.fi.  \Jb.u 

Adl.fi  mulicr.31. 

l^Otabilc  eft  quod  in  fine  huius  legis  dicirur,  contra  crcditorcs, 
*^quibusab  hcrcde  minorc  folutum  eft,  priufquam  reltitutio- 
Bem  nnpctraretcontra  hcreditatis  aditionem,  rrliquoscteditorcs 
poft  rcititutioncro  nonaudiri,  utfolurum  ijs  communiccrur.  tex, 
btc.fac  .Lrepetttto.tnf.De  Contfud>&.l.fin»  C.Dejfof. 

Adl-  minor.32. 

Queadmodu  quis  minoraut  roajor  rrobcrurcx  afpc&u  autalifer, 
tractamus  infrai»/.  de  ^/*.  45,  wJ.Quod  iiquis  folo  cx  afpcctu 
iuciKinaajoimdicatuspccuniaacccpcrit&  pcididerit,ctiafirc  ipfa 
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• 

rninor  cflet.contra  cum  qui  judicio  magifrraras  crcdcns  folvit.non 
rettitnitur.Curarorestaracn  hocno  nineconveniri  poterunr,  qui 
■  fcicntcs  minoreiu  cum  nonprohibuerunc  pccuniasaccipere.  S»cd 
nonCMiivcnientur  (i  per  errorcm,  Adminiftratioiic  tradira,  |udicio 
magiftratusacquicvcriinr.Fti^iturridjlonuIodcxtatemcnttruf 
eam  fortc-ma  jutratus  prob  irir,  rclhtuno  ei  adv  erfus  omnes  nega- 
tur,qdtcuin  rmjoi-«m  crediderunt.  per  bunc  tex.noft  tamrn  adver- 
fus  eos  qui  euni  inrelligcbanr  mmorem  ciXcJ.de  tmiel*  C.de  tn  /ntn 
*Bx(l.l.  i.C  St  t^Miin  fe  -J%€.ti.dixi.Std  Ci  vcl  crrorc  lapfus  vcl  do- 
loadverfari|  miior  l'e  uujorrm  pratbct,  iubium  nou  etquinad- 
vcrlus  oraucsreitirutioni  iii  iocus./.  i  &  l.utt  .C.eod.  Qij  >d  fi  qui- 
dem  jrtatcm  magiltratui  nonprobarit,  fed  arhcmaveru  le  modi 
mijorein  ciula  dccipiondi c.us  cum  quo  conrnhcbu, a  iverfus 
eum  in  integrum  reftitui  non  pote't,/.i.  C.^.r/fStdolus  abfit,  & 
pererrorem  femajorero  «trfirnuvcnt,  reftiruetur,  ur&aJvcifuf 
•  confclTionem  crroncaro  rcftitui  folot.  Planc  (ijuTcr  fe  majorem, 

rchgioirhrmaiioiu  nihiladdit.dolusquip^c  efl  livc  quts  jurct.Ilve 
afhrnKt  limplicius.  I.fiUgjunms  fupra.  De'Dolo.1  mlt  tnf.SteU. 
Qaemadmodura*Viiiiii<i.*rumemoiuriveru,  reftirui  non  potclt, 
niliahjs  imtrumentisfnec  cnim  rclrescocafi  futrccerintjprobcc 
fc  mioorcm,  /- 1  .C.  Si  t3\€tnm  Mtjor.  'Dix  &rrobabilc  utcum 
non fillcndicaufa  raeucituin.cw dJ. i .& l,ma.  C.eod* 

i 

Adl  fiminor.  34. 

1.  Minor  tjudtenus  reflituatur  contra  minorem. 
2«  Conttltamur  diverfa  argumcnta.\ 
i,  Ett/cfia  contraea/efam  re/tttuttur.  , 

■ 

TL  K  Inor  +  comn  minorcm  rePituitur,  Sed  inco  rantum  quo  is.  ' 
XVjLcontra  quem  rclhruiio  polrularur,  Iocuplcricr  clttrmporc 
litis  Contefiata:.  ut  ^/c.mm  qtiod  jam  tumcoulumtum  c  lt  in  eocft 
melior  caufaconfumentis./,t/<r*m.  11  .f  itemqtiAruur.fup.eod  Ac 
**  tvidctur  rcllitutio  minon  contra  nunarcm  nullo  mudo  danda, 
autcnimalrcr  locupletion.ir,cV  ex  Gontntutione  divr  Pij  tcnetur 
hodic  jurecoinmuni./.^.i^/.C  omw.cVpei  confrqucns  rtltitutione 
noncfr opus,/.i£  fup. eod.aiu  non clt factus locupletior  &  nc qui- 
dcm  reftiruuocontra  «umrencr.  4.1  1  x.*.ucm  ejuxntur.Scd obfer- 
vandumclt.nnnorera  quidem  in  id  tencriquo  locuptcnorefr,  nc 
rc  vcnditi  daobus  nummiscuius  prctiuratres  tnnc,  unuin  inlu- 
pcr  rcddat/cd  rcfruutiom  rci  vcndu*  noocli  aftrictus  line  brnc- 
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l 

fidoreftitutionisin  inregrum.  Plancqua  ratione  minbrcontra  4  9 
mir'orem,eadem  quoquc  cccleila  contra  ecclcfiam  rcfiiruitur. 
excod.Si  ndndt  eriamconrraccclefiara,  fi  illc  fortc  in  ardificationc 
mbtiaftcrij  aur  ccercbi|  bona  fua  dcftinant.pfr  hntictex-  tsfvtm^ 
Gabrtn tr.Com.Op.titJc  Prdf.ltb.i.Corrcl.u.num.s.  Atqucltacu- 
ria  C\>lonienh  s  judicavit.F  t  viciflim  proindc  ccclcfia  quoquecon- 
traramorcm  rcituucnda  eft. 

Adl.  Auxilium-  37. 

/,  In  feenis  an  ejr  ejuatenui reslitutio  admijft  ejr  num>li 
3,  i~s.n  reslitutio  conira  cor>frJstonem  danda. 
4>  Dc  Adulteri)  pecna  annotaiiofingularis* 
S.  De^Amtitu. 

• 

AVxiliumtin  inregrum  rertitutionis  exfccutionibus  pcrna-  & 
rnmpaiarum  nonclt.  ut  hic%  quia  minores  in  deli&is  nonrc- 

ftnuumut.lficxcaufa.y.b.nuucvidcndum.fup.eod.lX^udquxfaum 
cit, An  nonL-viOii  faltem  4  pctna  afficiendi  finr,  &  hacdc  rc  non 
parum  variatum  eft.  Abjcnim  pcenam  Icniendam  purat.  Sfort.Od» 
df  m  Int  Rcjf.  pat.i.  ff'7V'&  tSfnton  Thef  m  deaf,  Novis  Tedem. 
^Dectfx  rfi.Vtovcitur  per  rextum  inJ.i.hic.ver^M/f  auatcnusin- 
tcrdummxferatioatatis  ad  mcdiocrempcer.amjudiccmperduxerit.  Ac- 
ccdunt  locr  ju ris  nofti  i  compjurcs,  I.ftretn  omnibus.  T)e  T^eg.  inrjU 
ft  4dultcrtum.\t.$.fratres.ad  LJjul.de  Aduh  Seddiverfic  (cntcntix 
aurhorcs  movcnrur  c6,qpod  innumcrisprope  iocis  rclatum  efttiri 
delidis  mmoribus  non  fubveniri.w/  hic  tn prmc.&jL.Lo/i  nunc  vi- 
dcndum  fup.eod.l.fimtnor.  36.  ad  LJuldc  Adult.Lcxctptuntur.j4d 
SC.Sy/lanJ.7  C  dclToen.l.6,C.adCo>n.deStcar.Ego  rcfpondi  rcm 
in  fa& oconfifterc,  ut  fi  frcquenuadchdrorum  vcl  maliria  fuppleat 
xratem,  pcena  miriganda  non  fir,  atquc  itahorum  fcntcnria  acci- 
picndijlinminus^cx  f.*nrcntia  illorum  conrrarium  ftatucndum. 
Vnde  cft  quod  legcs  qux  Icnicndam  pcenam  ftatnunt,  plcrumquc 
eiusrcicognirioncm&  arbuiium  judici rclinquunr.wf /»$.i.6wnv*  v 
lin  vocc.tmerdum.  &  m  d.l.fere.'T>e  Reg.lur.  tn  vocc.ferein  tmntbus. 
itcm.l.autfatla.9.  ferfona.  De  Poen.  Alia  ver6 «  quscftiocft.An  mi-  >. 
norcontra  confdlioncm  ddtdt,i,  cujus  tamenconvidus  non  cft, 
rcftitacndus  fir,  quod  Angclo  &  alijs  nonnultis  probarnm  cft  vfw- 
got.in  Lcertum.  i.  tn  pupillo.&alit  refcrentt  Alcx.Conftl.x 
Movcteosquodrefpoalumabfolutccft,  mmorcmcontraqDnfefli- 
«nem  tcftkuk  tex.  tnd.  Uert*m.;,inpupiUos  De  Cor.f.  Cuiaccedir, 

Gg  3  quod, 
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quod.utialiascontra  it.ficiarioncmdelicli  reftituitur.  d.Lq.i.  nunc 
zidcndum.pip.b  r.  ltacV  advcrtus  confcflionem  ccomrano  rollitu- 
cndus  vidcbatur.  arg  acontrar .fenf.coUeilo.  Alij  tarhcnconrranura 
ftatuunt.  Franctf.Saim.lib. 3.  Sei./nterp.c.  FachJtb.i.  fontrOH.c. 
71.  Movctcosquod  altquotics  abfoiuic  dcfinirum  eft,  minorcm 
non  teftitui  m  dcli&is.  ut  btc  in  verb.  nulla  deprecatio  potnc  cs~itft  fc 
mtnor adultcrum  fateatnr.& in  d  l.y.q.nHnc  vtdendnm.Ad  l.ccrturo. 
(f.in  pupillo,refpondcnt,cam  folummodo  procedcre  incivihbus# 
&argumentum  acontrarioita  dcmum  admitti.fi  id  non  rcpugnct 
cxprcflx  junsdefinitioni;quod  illa  fcnrcnrii  admtflifutunru,  Sc 
quidcmcomrahuncipfum  rcxtumperhibcnr.Etigitur  hic  qno- 
quc  rcfpondircm  in  fa&oconfifterc,  ut  fi  probabifis  faltcm  inno- 
centia:  lufpicioautpr.tftimptio  fubfir,  reftituirur  fitaquc  Angcli 
fcntcntia  accipicnda  eftj  fin  minus  ,cV  prarfumpiioncs  nuIUe  (ub- 
fint,e  quibuscum  falfa  fuiireconfcflum  convincatartaliorum  fen- 
tcntiam  recipimus,non  mitigatio  videtur.  Et  hoc  igitur  cognolcc- 
tis  quoquc  arbitno  rclinqucndumeft.  arg.t.i.  0/Divhs  Severus.de 
4*  Q"xflMi\  rcftituiionumharumpIcnque.PIanc  t  in  adultctijcon- 
fcifionecV  pccna  nontam  facilc  admirrcnda  mitig.itio  videtur.  ut 
hic  ejrd.l,ficxcaufa.<),  j.mulicr.fup.  eod.  quia  adultcriumquoquc 
jutc  narurali  prohibitum  cd.Lprobrum.  'De  Ycrb.  Sigmf.  quod  dc 
'  jnceftotamcn  nonita  indiffcrcntcr  procedir./yi minor.i4.&  1  fiad- 
tiltcriHm.3S»§.fratrcs.tnf  yJdt.ful.de  Adult.  vidcripotctt  Lujactus 
htc  in  vab'Yttqucatroctortbus.\>\Av\Q  in ciiminc  ambirus  admiUum 
cft.ur  etiam  majureiusdelidti convi&us,  rcftituatur,  fi  alium  con- 
vmcerireiutiiem  icwm  J. 1.1.2.  std  £./*/,  ytf/«£,Dcniquc  ctiam  mi- 
norqui  cceptam  accufationcm  omittit  fine  abolirionc,cxcufatur. 
/.1  .f.accufattonem.  in Jine.  adSQ.Turptl.  Ccterum  ne  indcli&is  rc- 
ilituatur.omilLim  femel  accufationcni  dcnuointcntarc  non  pollcr. 
^r/./»«rfc*r.Qaopcrtinc.t  quod  fupra  relatumcft. in Jiq*t* 
mtnorjtxm.6.  eod- 

1.  CoatrA  prxfcriptiones  temporales  an  reHitutio  \urtvc- 
teriefiet* 

2.  lure  novo  cjuid  hac  derejitcautum. 

4»  Re minorisper ufucapicnem  imerceptdreflitutioesl. 
5.  Conctliamur  diverfd  leges. 

l%  5.1,'TVdiebus  fcxaginta  tprxrcritis.cjuibus  jure  m.nriti  vir  accu- 
Afare  mulicrcm  potcfr,minor  non  rcflit  uitur.quod  ca  rationc 
▼cnumdclictiimpetrare  viderctur.  ff.v./^V.Sed  alias  jurc  Digefto- 
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tam  pleruroqnc  contra  temppralcs  prxfciiptiones  refti'utio  dari 
fcler,  ut fi deccndium ad  apPcfedMto  elapfum  eflct. l.aitprator, 
7i.pe».fup^od.l.t.C,Sifdpfl0^f^^fi.  Prcfcriptiotamen  rcm- 
ponsqucrela:  inoffcciofi  piarrixx.min^nbus  npn  objiciturcx  con- 
ftitutionc  (peciaii.  /  i.(\quandoin  lnt.fKeffi.Ncccjf:,Noneffi.  Quod 
&dc  longi  tempfcK$'$a?ftflptipne  lelcnptum  eft.  l.j.  C.Qutb. 
7{on.Ob  Long^Tem^y^^f.  Deniq.uc  tomncm  hmc  rcm  Iuftinia- 
nus  gcnctabcmiditi.cionc  finivit,  utnulla  prarfctiptio  minoribus 
curratU^-^itc.prarrer  pra-(criptioncs  50.  &  40.annorum.  /.w/f.C. 
in  Qa!b.Q'>*uf.ln  Int.Xep.^eccfT^onSffi.addcl.i.C.de  j 0.^40. 
jjfwr&fcno%  fioiude  conua  illas  dcrouro  reftitmio  impetranda 
eft.  Idvcrdita  ulura  habere  poteft,  fi  fortccontra  minorcmpra;- 
fcriptiofif  <ccpta,&  contra  ahum  minorcro  fuccclTorcro  [ciustan- 
dcm  complcu.  Nam  & fi contra majoremccpta  praricriptio fir, mi- 
aor  a*ras  (ucccllori  ro  prodeft./.yf  intraSl.dc Non Num.Pcc.Qgpd 
plunbus  infra  prol"cquimur.m/.^r(?.r.»»/ri.«^Wtf.Scd  quan- 
doiesminous  proprta  ufucapionc  deprchcnditurintctccrpra,  rc- 
ftitutioni  locus  cft./,««.  CStnAdvtrf  Vfucap.  Nec  4  obftat  igitur 
L  propcrandum  j}.  hn.Cd;  lud.quoniameauonde  prclcriptione 
agir,(cd  hre  ip(b  jurc  lapfu  rricnnij  exftindto.Ncc  obftat  ctiamNo- 
vcl.  i.deHarr.  cV.  Fal#c  ulr.tf.pupillus :  quoniarn  caquoque  agjt 
de  Hxrcditateipfo  jurc  amiifa  ob  non  implctaro  intra  annum  de- 
fundti  voluntarcm.Scd&  opponiporeftNovcl.ioo.de  Tcmp  non 
Num.doi.qui  agiturde  prarfcriftionc  non  numerarx  doris,  cui 
inrcrrumpenQsemincrid.uaremporc  roatrimoni)  annos  n.&cur- 
xitprciniic  ciuscxceptionis  tempus  roinori.  Rc  tamcnritc  cxami- 
natanon  tam  minoriquara  majoncurrit.  Cum  enim  primura  ma- 
tiimonij  tcmpusad  fnmmum  indcciraumquinrumarratis  annum 
cadat,confequitur,utannus  undccirruis&  duodccimuscadanr,  in 
aeutcm  majorcm, &  conicqucntcr  non  tam  minonbus  quaro  ma- 
joribus  currit.Cum  roajoribus  tar.tum  annus  dctur./.*/r.C.*fe  D*. 
teCautaNon.T^um.  De  rcmporc  ltgis  CommilToria:  &  eo  quod 
diftradtioni  .piguoiis  praefinitum  eft,  agiraus  i»/.pr<?x.infia,  ubi 
vide, 

Adl.  Acmilius  i%* 

1 .  Argumentnm  huius  /egis,  dijfenfo  tnterlC,  Taulum  tfy 
x^Antonium  Primipem. 

2.  tJi'inor  atreffi/ttartrrcontra  nficafionem  adverfisde* 
funclum  ma)orem  cteptam  &  ifjum  cornfietam. 
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Cl  qrmrem  vendidcrit  fubpa&olegiscommiflorir.cuidein  iuc» 
^cellit  lurres  minor,fl_  iati.fa&um  intra  ftatutum  rcmpDs  vendi- 
rorinonfit,eoqueresabcmptoreaJterifit  vcndita,;  diccndumeft 
minorcmnon  rcflitui,  qucraadmodum  non rellitucrerurfia  de- 
fundto  rcspignori  daradiftra&iocius  incidcrct  in  ztatcm  mino- 
rcm./.  x.^.SitAdu.  dtslr.Tt^.  Atqueitadcpropofita  quartljone 
Paulus  refpoudtt.  Sed  Antoninus,cum  quiadiescommirtcndiin 
tcmpus pupillac lnciduTer,  tum  quia Icx  commifloria ci parum  pla- 
cebat,  deniquc  eriam  vcnditor  dcnunciando  lelutionem  autdi- 
ftta&ioncra  maIiumfacicndam,rcccirj|Tealege  fua  videretur.po- 
ftremo  turoresqui  contracium  non  iroplggi.ncc  rcftitui  dclidc- 
raflcnr  offcrcnte  id  ctiamtum  vendho-vs  lufpecti  pronunciati 


rant:pronunciavitmiuoreminintecrum  rcitituendum.jw.6«\Ipfo 
jurc tamcn  cxtra  fpcciem  facti  tam  ungularem,  reciius  dicimus  rc- 


lurpanoncm  ,  ,  4iJ  L<_ 

fucapioncra  contra  dcfunctura  majorcra  ceptam,ctiamficompIe- 
dx  eius  tcmpus  inciderit  in  artatcm  minorcm.Quod  magis  eftjirf. 
l.cHmmtlcsSDc Rcft,K%€ajor.\\ctt  cnim  contrapupillura  ufucanio 
inciperc  non  pollct.  l.bonafidei.  <Dc Accj.^er.  dom.  fucccflio  taroen 
puMlIiufurpationemufucapionis  noninducir.  Quod&BaitoIo 
vifumfuir./*r/.//W*«.  Dc  Feudo  Dot.rjrab  Accurfiomotum.fi. 
magnM  tn  d.l.ettamprope finemJNec  obftat  l.etiam.4  f .  inf.cod.quia 
caagit  denccJumnato.Quiais  enimrefrituiturucut  abfentcs  in 
ufucaptnmamifcrunr.icftituuntur  fivccctpta  fucrit  anreabiea- 
tiara  ufucapio,fivc  minus:  nara  cV  is  qui  in  rcbus  humanis.cum  u- 
fucapioimplerctur,  nonfuir,  \cl  maxuncab(cns  cfr.  Vox  _tiam 
igitur  ibi  non  ad  jam  natos  rcfcrrur,  fcd  ad  alium  refti;ucndi  mo- 
dum  Ncc  haberur  igitur  inpropofiro  jam  naro.  Cujacbtc.  quiatd 
eicommodononforct.jj/.  in  d.l.etiam.cixm  ramencdivcrfo,fi  id  ci 
commodo  forct  projam  natocfler.Dtfrz^.Minus  vcro  ad  remfa- 
ch.l.ult.C.Jn  QutbXauf.  tn  Int.Heft.Necef.  2(on  efr.  quiaca  agic 
dc  praifcriptionibus  fcu  exccptiorubus  tempoie" qu*fitis  auuibus 
ufucapioUnelongc  diverfacft.v/^  $*£///,  noflrasM.+.c- Lcni, 
quc  Sc  illud  confrat,tamctfi  ab  initio  minoiibus  non  curranr  t.m- 
pora  exccptionum.currcre  tamcn  ci  qux  a  defunrto  maioreca-pc- 
rut,  ad vcrfus  fucccilorcs  a  tatis  minotis.l.fi  tntra.  C  .dt  TVun  2fum. 
^.Scdhuctranfijt  friluscum  inpropofite  10  tu  tanun  niniial 
liudquamdepacto  commiilorio  cuius dics  inpupillaicm*tattm 
incidir,agatur.  utfupra. 

Ad 
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Adl.Intrautilc.  39. 

£c  Iex  allcgata  cfl  fupra*^  l.f.eod.Quod  vcro  hic  diciturdicli 
pro  arrate  lt  nrenna,  propter  nj  ptlJaiioncm  cctcra  tcgnitionis 
apra-ndefui(TcdiLta:cxco  cc  Ilegciis  Iurc  Digcftorum  ttiam  ab 
interlociuona  potuitfe  nppc  lbn.qutd  tamennon  itacft.  l  i  f.de 
Ept[ctts4ud.l  f  tn.Q.Qtioi.  *4ppcti.non  Hectp.  Prartcicjuam  fi  dam- 
numexca  rale  immincarquod  refarciri  non  pc  (ftt.l.i.mf. Dc^4p- 
peli.Rectp.aut  (entcntia  iuper  ntgoiio  jncidcnti  lara  fcorlim  (ubu*- 
fiai inftai dchniu\ixJ,arl>itro.Qt«S<itifd.Cogt  Quamcbrem  6c  in 
propofito  appcllationcm  pernuliam  raticni  convcnit  cjuia  atatis 
quaeftiotoii  Im  lupt-r  rtlliturione  n  otar  pra-judicare  potuir.Idcm- 
que  judicandum  de  l.air  pia-tor.  §.  peimmirur  fnp.  cod.  Of  ponit 
Accur(ius,t]uod  aiatis  qi  aftio  ituidtns  lir.  cv  ideopronunciande 
ca  uoi  oporrueiit  (cp.nutim. Lt.tu fttt. C.deOrd. lud.l. l  C.dcOr. 
Cegn  lcd  rcclc  tfartolusrclptindit.dc  11  cidcnti  cjUafticnc  pionun- 
ci-tioneni  nccedaiiam  non  efle,intcrpo(itam  ramen  valcrc.  Ncc 
n»ntatd.l.i-C.deOrd.Co.gn.qua  reUtum  cft,judiccm  fupercautf 
ftatusquarctat  quaftio  iijcidens,ncn  polle  pronunciarc:  id  cnim 
ibi  fpccialc  cft.non  quia  quaftic  crar  incii*cns,fed  quia  crar  judeX 
datus  a  pra?fide,quia  ea  cognitio ipfi prarfidi eft  refcrvara./.i.r» fine. 
C.de  Pedan.  Iud.l.pen.C.Ncde jlat-  Def.  Dcnicjuc  &  lurcCano- 
nico  permiftum  eft  a  quavis  interlocutona  appcliarcif.i,<,c«^j*/, 
Quo  jurc  utiruur. 

t 

Adl.  praefcs.42» 

f\  Vimagiftratus  in  ii.regrum  reltituere  poffint  obiter  anrioro  fu> 
V^pra  tnl  xj.&l.xZ.cod.h.t.  &  tnl.x.DeT^jfttut.QucA  verdhiC 
prxterea  rcfeitur,  bcneficium  a:tatis  idcm  minoribus  praftarC 
quodappellattopraltat  mejoiibus,idadeapcrunct  qua  ponimus 
iTifiiinl.ftpTAiorAjs.  Defudtc. 

Adl.dcxtate.43. 

Frasroinor  probanda  eft  ei  qui  feminoremdicit.cVobhocre- 
ftitui  poftulat  ttt  btc  &  l.  cum  te  mmorem.  C.de^Proh.l.^.  C.  de 
^tf  1»  Int.  bt  quidem  probatiohac  vcl  maxin  c  caufa  cognnio- 
ncmrcquitir,cum  cttcits  fer£  rcbus  pta*|udicet.  Prcbatur  vt  ioa:- 
tas  vclcxafpc#u  vel  pcr  obltcrriccs^nutriccs,  vicinos,dcmcfticos, 
cognatos, &r  antiquioies  parenium  annotationes. at£.  l.}.$.}.$nf, 
^aCarhn.Vimm  vcro  lu  hac  rc  parcntes piafcrcndi  fim,  quod  ij 

Hh  optiuiam 
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Ad  1. 2. 

QVi  quacve  pofteaquam  cumhis  quida&ara  conrraftameft, 
capite  minu ti  erunr,in  eos  pcrinde  quafi  id  faftum  non  fir,  ju- 
dicium  eiic  cx  hoc  cdi&o.per  htmc  text. Quoddc  minfma  capicis  di- 
minutione  fcripcum  eft,  nec  adamiiTionem  civicatis  aut  hberracts 
rcfcrcur,quonumqui  icacapite  minuci  Iunt,amphus  nonconvc- 1 
nmntur.itf  hic.  Quod  tamen  tempefandum  exijscft  qu*  ahbi  rra-  \ 
dimus»  vidc  qna  nos  in  l.Ji  mandavcro^x  x.f.is  cujtts.i&€anoUei.  Qua- 
ccnus  ver6  is  qui  infcrvirure  conuaxit  aut  deliquir,  poft  manu- 
mifDonem  tcncatur,id  alibiexpIicamus.tHtt  Snbttl.noslras .lih.7 .c^ 
f.pcr  tot.  &  fJM  nos  in  l. 1  .§.fi fcrvns.inf.  Depof. 

Adl.o*. 

REdte  Florentinus,fnW4,  (non  privatt,  ut  ceceri  rrulc)  homi- 
nis«kfaraihxci»sjura, 

Adl.7. 

pRincip.)  Vcrba  hoius  textus  nirois  funr  diftorra.  Nos  ea  ijmpli.' 
«*■  cius  fine  ulla  emendatione  accipiraus,Tucclas,nimirum,capici$ 
diminutione  non  amicri,cxcepris  ijs  qua?  in  jure  alicno  (hoceftfa- 
roihaalia  arquein  quam  capiris  minurione  tranfeunt)  perfbnis 
pofitis  deferuntur.  ld  enim  cft  ijs,  quicum  agnacifucre, m  jusfc 
tamihamcranieuncalienam.  Qnod&ex  fubfequenti  textu  con- 
ftar,&  Antonio  Auguftmovifum  fuit./i£.i.  Emcnd.c,  a%  Pland  ag- 
nati  qui  funt,  |ure  novo  perarrogationcm,  familiam  priorcm  non 
amittunc,  cum  agnarorum  &  cognatorum  difTercntia  fit  fublata, 
Novcl.  itS,  cap.  exhis.  j.  coquc  &  ad  tuielam  vocantur  nihilo- 
minus. 

$.Sihbcrrarc.JQu,atenusadvcrfusfervum  agipoflic  vcl  minus,  6c 
quatenusetiam  poftroanumillionem  ex  negotiotempore  fervicu- 
tis  inico.id  ahbi  ccadtamus  late.  vidc  qut  nos infra  in  1. 1  j.fi ftrvtts* 
Dfpof&lAtiMSMl.pmA»eUvcro,i2.f,ts  cuim  ^Undati. 

Hhz  EX 
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EX  CLVIBVS  CAVSIS 

MAIOB.ES  RESTITVANTVR. 

TXT.  VI. 

Ad  lu 

Veintelleclu  huius  edifiidiverfs  lccis  tct.  hoc  tihapmnsjtec 
ideoquicquam  eade  re  Licagtmui  Jingulatim.  Deciaujula,  si 
qva  mihi  iusta,  agimustnfra  ip  1. 26.cocL 

Ad  1.  2. 

/~\Vod  hic  dicitur  reftituieos/qui  abfcmesei  jufto  metu/uere, 
^Va*gumcnium  prxbct,  rcftitucndos  quoquc  cos  eilc,  qui  du- 
rantc  bclloaliquointcr  populos  vcl  Pnncipcs  Ch(i(tiunos,abfucrc 
mctualtcriuspattis:  fiputa  rt  Ihtuta  pace,vcl  icgionc  autraumci- 
pio  recupcrato,dcprahcndantur  lsfi. 

•  » 

Adl.  legatis.S* 

1.  Lcgatimunicifiorumeodem)ure gaudent  quo  reifublit* 
ctutfaabfcntes. 

2.  K^in  bcna  vacantia  aram  municifali  afflicentur-& 
num, 

4.  Privilegia  fuaceteraan  Princcfs  municifiis  dct* 
y  FfifcofttsanhabcatFtJcum* 

LEgatos  t  oppidorum,  p  erinde  ut  abfenres  reipublicx  caufa  re~ 
Airui  expeditumelt.pfr/Wc  ra.cum  lefpublica;  iplx  reftira- 
tionis  jurc  fruantur  inltnr  niinorum./.'2^^r^/iCrf.C.^./-QupdcV  ad 
oppida  minora& ecclcliam  relatum  cft.  c.  t.  detnfnt.  ReSt.  Vnde 
quxlirum  f  cft  an  bona  vacantia  aut  damnatorurucivjtati.pcrindc 
Vtextra,  cam  Filco  applicamia  finr.  Dubiuro  movct  hic  textus, 
magis  tamcn cit ca  noi*  muuicipioa^plicari,lcd  Filco.  /.  1  .c.de Bom* 
r^c.Scd  lncc'monbus  Gcrn^ntxcv  Italia?  ita  mutatumcii,  utci- 
tUnnsmtl  V'UICS  ,rv,Fcr,J  Suas  l'Dcrai  c^cimus,  in  re  fruani ur  jurc  Fifci. 
cwuah  *  Qntmadniodum  c\  Coitalius  hoc  loco  cx  Guidonc  Papa  unno- 
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t*etdominis  minonbus  inquorum  renitorijs  bonadamnarorum 
/ira  funt.eifdcm illa  arplicaii.  QLcdcV  monbus  Galliae  ufurpati 
idem  auihor  c(tt  {eflal 7;»c.Privilt  gia  t  tamtncctcra  ncc  Pnnctps 
infcnorsnccciviiai  i,.  bebif,  rififorrc  remr orc  inrmcmorialica  u- 
furpavcrir,  &  ira  quarhvtnt  irftar  confliruti.  ttx.tnl.(mtle.tsfd 
if/^/o^.Qijcmsdmodumplcrio^uc  Gcrmania?  &  Italiar  Principcs 
Sc  civitatcs  quas  libcras  dicimus.  jura  majtilatis  ufurpant.  Alia 
quaitio  cft.An  Epiicopus  Fifcum  t  habeat,  &  bonadamnati  ci  ap-  * 
plicenrur.quod  Panormirano  vifum  eft,  Coftal.hic  allcgat  s  %Abba- 
tcm  tnci.de  Succejj.ab Inteflato.Scd  hcc  ldcm  aurhorcx  Barrolo 
iroprobat,  nili  bona  mcbibaci?cnr.In  immcbilibus  igirur  contra 
ftatuiu^rfrf./»  /. i  .C.de  "Bon.  Vac.ltb.xo.  'Baiin  Amh.  bona  damna- 
Uyht».  C.  Dc*Bon  Dtmn.  Aiquctiusrci  atgumentum  adferunr, 
Quod  Epifcopus  tcrritcrium  r.on  habcr.  lcque  £ci  ernliconiue-  Ctnfuettfr 
ludinc  Francix  fcivati  peihibent  Coftal  hic.Phvc  quin  igitur  mo- 
ribus  Gcrmaniar  &  earum  regiorum.in  quibu*  Epifcopifuprema''^"'"'"'* 
potcftatc  utumur,cor  tiaiium  diccmus,  i  ulla  latio  facir.  NamcV  mi  ttlHlt9 
Abbares  nonnolh in  Getmana  tcnitoiia  habeot^ut de  abbaic Fui.  Con(mctua> 
rfcnti&  brouwelircnficonftac.  Germtma 

lt>cf/a. 

Adl/ucainitur.*.  &I.10. 

4 

/.  guod  dhimus  eos  qvi  in  linculh  fint,  refituitjuatenus 
dttiptendum Jit .  ejr  num.i.  ejr  4. 
3.  Belevatt  anrcf  ttuantur. 
j.  Iuretanonuo  qutd  hat  re  UUtttm. 

HALc  I.allcgatur  infrj  in  /..  6.S  .fin.ecd.  Stdqucddicirur  tdere. 
ftituendisiji  quiin  vincuIisiunt,hoc6Vad  cos  peiiiner  quifi-  h 
nedcdccore  111  pubhconcqucuntapparcre-*r />/rcv*/.<2.C. eod.  In- 
dctquselitum  eitanid  etiam  ad  cos  icferaturquiobdcli&um  in  a# 
cuftodia  iiinr.quod  magis  cft,  namque  hi  vcl  maxime  fine  dcdcco- 
rc  ucqucunt  picdire.  Cuius  t  revargumtnrum  cft  quod  cV  rclcga-  ^ 
fi»  fuccurnturcf  caufa,quippe  qui  cV  ipfi  cb  dcliclum  ira  coctciti 
funt,utrebus  fuisnequcant  |tiferei!e./  fcdetft.  i6,§.i,h,t.  Nccad 
rcmtfacit  quodob  deliclum  inoignos  rcftitutionc  vidcatuf, ob  4. 
idcniro  cxilij  pcenam  patiiur,  ut  tx  ca caufa  ncctflaiidabiens  m- 
fupergraviti  r.ondtbcar.  /.  Tflfinutntts.io.  tn  prmcfnp.Ve  *&ti- 
noYtb  Et  vtio  facilius  id  admittitvus  inco  qui  c  ft  111  vmcults.cun* 
iiplttumquc  necdtim  fit  condcmnarus.  Aibirroi r^mtn'ick mdi- 
«nduwaiitcmporc  lafiamsfiiccndcmnatir*.  a,o.d.i. 26.  jjnf.fac* 

H  h,  *  l.fed 
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l.fed  etf4.mprincip.fup.  Si Quis.CautjJud Hifl.  CaufTtc.  &ibi- 
demSBan.  JMaur.dc%tn.u?fiitx.%\A.  Quinimo an  jlius  lurc  + 
Canonico  adraiHum  cft.quemcunqucabicntcro  reftiiuendum,qui 
roodo  uon  abfit  pcr  contumaciam. pertex.i»  c.ctem  rBarioldus  i  g.De 
Sem.&  T^e  iud.fac.c. Iji*  Trocur.  T^sbaih.  /jj.3 . Differ.  Iurfw.& 
Canon.p4r»i.ttt.i4.Quod  ramenneca  ratione  jutis  honoranj  alie* 
nutn  videtar,  /  ntc  non-  it.  inf  eod.  & argl.quod  tjttidtm.i}  inf.eod. 
Quadc  re  qui  plura  rcquirir,  videat  qux  nos  infra  i«  /.  is  cutus. 

Adl.Ab  hoftibus.  15. 

il  Smentia  huius  $  centreverfa. 

j.  LAdquidrcflituatur  ccmra  quem  frafentem  ufucdfU 
c*fta9&  frdfemem  comfleta  eft.  &+J. 

3.  Lsin  reffitutione  frivatus  ft  eentra  quem  frdfentem  *- 
ficafie  cefta,  &fos~i  reditum  comfleta  ef}.  &$t 

64  Cenciliaturl.s.CMReJlMiL  &  l.fen*Cguincnob 
lonjemf.frdf 

/."plnalcm.JInchoata  f  bonsfidei  ufucapione  anre  abfentiara,& 
contra  revcrfum  intra  modicum  tcmpus  finiti,  reftirutionis 
auxiIiumparatumcft.Si  dtffcrat  rcftiturionem  diutius,  nen  audi- 
rur.  ut  &*c.Quemadmodu  m  id  accipic nd u m  li r,fa tis controvc rfu m 
cft.  inter  veteres glofatores  t&Cart.  Tet.^Bulg.  han.ut  refcit  btc  *sfc- 
curf&Bsrt.  Etvcrdduoin  hoccapirepotifliroum  funt  difputata, 
primum#  Adquid  t  reftituatur  contra  qucm  res  antc  abfcntiamu* 
fucjpi  cccpir,&  pofl  rcditum  ufucapiocft  comj.lcta.Quadc  rc  qui- 
demintcxtu  dicitur  nihil,  totum  tamcn  hocalibi  cxprcfiumefc 
clarius,  nimirtim:  ur  mcdio  tempore  quo  quis  abfuit.  l.ult.fup.De 
«^fMUntraannum  utilcm  annoto,&  prajfcriptioneeatcnusinfra- 
#a,  intra  rcmpus  rcftitutum  res/epcratur.  /.  quotcmpore.^.  C.  de 
^ft.^CiUKpcn.  C.Qmb.  T^oh  Qbft.  LengtT tmjxjTrtfcrtp.  adio- 
ne  pau,quac  antc  competebat,utihtcr  inilnucnua^/.jf^iw  jftpula- 
tus,4$.infeod.  Adde  quae  ponimus  infra  in  his  cmus^  1  .ecd.  Alte- 
ruro  vcto  magisproprtc^ad  hunc  locum  pertiner.An  putaobid 
quod  quis  poft  rcdirum  in  perenda  rellirutionc  ccilavit  (is fc.ccn- 
tra  qucmpra-fentcm  ufucapio  capta  6V  ccmplctaeftj  ciusrcmcdio 
privatusmintotum.  Quod  quidcm  itahuius  tcxtus  vctbis  (nisi 
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perfpicuc.Nequecnim  is  eontraqucropM^cnreroufueapibceepta 
cft,  &  praTentcm  cnam  ccnplcta  tcfututioncm  pctcrdo,  diccrc 
poteft,  fe  Jafum  abkntcmcf!c,cumcontrapr?:feMem  tam  cccpra 
iirufucapio  qu-mccrrplcta->uqueid  Maninus.Placcntinus,  Al- 
bcrtusvolucrc,C|Ut  s^  Cuircius  fequitor.  Ub.\ 9.  Oirfc.i  j.  Alij 
contra^putarunr,r  in  irumtaiu6  mirus  umporis  rertitui,qt»an-  4, 
todiutius  ante  ufucapionem  ccrr.plctamlstfiM  poft  rcditum  fuic 
domi.BartJjtc^fil.Stl.ind.  l.t.Cde  Reft.  %SMH-  Arguroenta  ha- 
bent  ha-c  :  Si  tcilitutio  pctcnda  cft  roft  tcditum  ftatiro ,  fcquitwr 
quadricnnium  pcr  nl kn!i..rola?foparaturo  non  efle,  at  ver6  qua- 
dricnniurn  paiaum:  cfU./W/.C.  dcTrwf.  Rrft.  crgcf  ctiamdiutiuf- 
culc  poft  rediri.ro(niiv.iium  ad  prartcrinorcm  quadriennijj  tn  po. 
ftulanda  rcliitutione  potelt  ceflaii.  Scd  tctotqueti  poteft,  quod  ad 
ics  hic  rclatas.juta  domum  conduccndamjarcinuias  colligendas, 
advocatum  quaucndum  totus  anrus  utilis,aut  hodic  quadrien- 
nium  ncccfrarium  non  fit,ut  parum  picbabiiiter  tcmpus  modi- 
cumhicdetoto  quadncnnio.aur  utili  inteliigatut  anno«Rcfpon- 
dcmus  4  igitor,in  cafu  propefito,rcftiruticnem  non  dari  inuni*  j. 
▼crfum,ficontiaprafentem  ufucapiofitccrpta  ( quimcdio  tcra- 
pore  abfuirj  Bc  contra  piafenum  tandem  complcta,quiais,pro- 

{>ric  abfens  noneft  Jaehis:  fcd  itadcmumcum  reftitui,fi  fbrtc;  pau- 
6  p6ft  quam  tcdijt  (ut  nimiium  tcditus  coroponcndi  caufa  cxi- 
guum  /patium  habcatj  ufucnpit>ccroplctafir.idnimiruni  tcmpus 
cx  bono  &  avquo  tcmpoti  abicniiae  adjungctur,  ne  abfcntia  rei- 
publicarcaufa  cuiquain  fit  damnofa  Et  igitur,  fiintra  modtcum 
tcropushoc  kdatur,  totum  quadrienniura  habcbit  tcftitutioiii 
poftulandi,Siudiutiusccflaverir,quiacontrapra!fcntemcomplc« 
taufucnpiocvpiaucripiiocft,nonaudictur  in  totum.Nccroutat  4  & 
quod c!icitur  intcirocdium tempus Ixic  rcflituendum.^./.j.C.^e 
7(eft.M:U,pen.C.QMib.  non  Ob.Longi  Temp,  Trtf.  quia  id  ua  eft, 
.qoando  uiuc^pio  vcTprxfciiptio  contra  abfcntcni  ccrpta  cft  cV 
complcta.  PJanc  ^eqnidcm  aibittor, fiquis  diu  rcirublicaecaufi 
abfucrir,&  poft  rcdituro  lailusfir,ad  judicempcninctcan  tcropus 
intermcdiumei  reftitui  debcar.idquccxgenerali  claufulacdidti. 
l\  .inf.Csftr,w  dJ.J.CJc  Rrft.MH. 

« 

fcclataeft  ad  Lp  ex.f  ,fin.  (up.  firin  I.  i6$+t  cod. 
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Adl.fcicndum.i*,ctl.  if« 

(~\ Vi  ex  hoc  edi&o  rcftituunturad  damnura  quidem,non  ramen 
^■^ad  lucium  rcft;tuuntur«r /.i.  $.fin.f»p.  Scd  ita  temperandum 
eft,  fi  lucrum  iftudtendat  ad  damnum  tcrti|.p*r  bnnctext.  ahas  c- 
nim  quin  etiam  aJ  luctum  reftituantur  hbi  intcrccptum.nuHa  du- 
buztio  cb J.&fiv:.  17.  inf.eodjHf*  Plura  dc  reftitotionc  Iucn  po- 
luimus  iapti  wl.ait  ptatort.}.  hodte.de  Mincri*. 

Adl.itcmait.2/ ctl.22, 

Vcrf.l^AM  st  puit  procurator.)  Hic  rcxtus  notatur  in  co 
•A-^quod  contra  procutatorcm  abtentis  judicium  initium 
hibcre  poteft,quodque  procurator  abfcntis ctum  ab  initio  potcft 
ciuti.Kf  not.Hal.facJ93.De  Adim.  Le^.l.eum  qm.C.  dcTrocur.  Scd 
&  adminiftrator  fine  mandato  ciuri  potcft,  dcfcndere  tamen  lta  • 
demum  videbitur,  fi&  judicium  fulcipiat,  &  judicatum  folvifa- 
tifdct.prr  hunc text .Dcfcnfot  verdcomparere  non  tenetur,nifi  vcl 
generalicitcturcdtcto,  vel  fpecialt.wor.  Bal.  &  Boloo  htc.  Itaquefi 
dominusipfcabfens  citetur,hoc  dcfenfotem  noii  ugar.  Quan- 
quam  illud  expcditum  manear,  fi  defenfor  non  caveat,  cum  non 
audicndum^cV  confcqucntcr  abfcntcm  habcriproindefenfo.Ro- 
garitamcn  aut  citari  lupcr  ea  re  popinquos  acamicos  oportct,an 
cumdefendcrc  velint, qui  fiid  non  acccptenr,  tcftationc  accipicn- 
dum  cft  cos  ld  ncgare.ut  ita  reftitationi  iit  \ocus.per  .1.  zi.bx. 

« 

Adl.  fcd  ctfi26. 

1 .  Relegms  an  &  quaudo  per  abfentiam  Ufts  reslituatttr] 

2 .  Procuratore  damnato  quatenus  abfens  reftituatur. 

3.  ln  caufts  arduis  an  quis  procuratorom  mittere  cogatur. 

f.i.^/^Ontra  bannitura  tac  rclcgatum  rcftirutiocft,  at  ipfirele- 
^'gato  icftitutio  vix  aliter  daturquamexcAuf^rfA  CT  DD. 
luc-Ponamuseum  domi  procuratorcm  lelirquerc  nonpotuille,  u- 
tique  teftituendus  eft.»/  hic.ejl^o.  J.i.  tnf  eod.  qui  non  icftitue- 
IHi  fi  procuratorcm  mittcic  powcrii. /.Paptnt*nt<s.  10.  tn prittc.D* 
*JM m.Vl.w  c  t  fi procurator  eius  quicx  jufta  caulaabfuit ,  ficcon- 
ric.-r.natus.dominus  catenus  rcftituiturur  appellarc  queat.  l.ult. 
J~k{.  Lc  Reft.m  im.  lcd  ultcnus  non  reuituatur./.  i j.qui.3pj*f.eods 
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ubivtiequa  hac  dt rt  trafomuitatius.T)cMcpic$c  reoW  1  dicfiru!  in 
caufisarduis  ncrainem  ablcmem  facircccgendum  invitom  pro- 
curatorcm  miitwe.  c%i.expro<ur.  Cetetum  quardo  caufa  &  ccca- 
fiodefcndcndnalis  fit  ut  rdegatus  piocutatoferodomi  rehnquere 
rotucrit  vel  dt buerir,an  minus,id cmne  in  fa#o  confiftit, &  aquo 
j  udicis  a  1  bii r io  hniend u m  e ft . arg.te xt . m  L  non enim.  1 6 ./ty .  A  f. 

1 .  An  eb  ignorantiamreflitutic  contra  frdjcriftionem  dan- 
da.&num.2. 

j.  Cafttali  crimine  damnatus  an  ftr  matrimomttm  cum 
meretrUe  itbereturjttmejutdji ftrrtfttmccciderit^aittexjecu- 
tienem  miratukscclcclinatk. 

f.Final.TjT  cenbrauth  Qwmscuyc^vB  qyts  ix  necism- 

JUTATI  NON  »X  VCIUHTATB  A**VIT,  DlCI  OpORTIT,  II 

juivenunduh.cVcJ  Scd ouafitumcft, ancx gcncrali  ciaufuia»  Sc 

;)ua  mthtjufta;  cb  probabikm^  ignoranriam  contra  longi  vel 
oogiffimi  ttmpoiis  prsrirnptioncro ,  reftitutio  danda  fir,  quod 
mohis  vifumeft.  Maur%intrail.rRkcft.c»$7.s%.$f.&*li}»  Coatra- 
rium  ramen  vcrius  cft.Sunt  enim  invema  praeicriptionum  ju  ra,  nc 
doraioia  reromin  inceiio  cfienr.cV  urquilqucnwveaturfumroa 
folettia  rtm  fuamcurare  Jnft.de  rfucap.quxGptxtcxiu  ignoran- 
tiz  qucant  infrirgi,i?ro  dcfimtioucs  eaiundem  magna  cx  partc 
vacuar  ficnt.Nequccnim  qui  fcit  rem  fuam  abaJiopo(ki?ara,iui 
cam  volunratc  alrcri  relinquet,coque  &  przicriprioncsplcratque 
probabiljus  dicimus  contra  ignorantcs  inductas.  Lult.verb.  nuJla 
fcientia  C.dt  *Prafcrtp.LongtT  tmp.Cui accedit  qucd  ii  qui  praclcri- 
pilr pleniflima  minuuone dicitur  fccurus.  /.  cmnes.  C.  dt  30. 
Prtf.Mvcio  vclmaximum  ciusrei  argumcntum  eft.qudd  olim 
criam  bicnnioconclufa  fuii,  rcrum  ItaJicarumpra?fciirrio,quaro 
quidemtemporis  anguftiam  impcrarcr  conexit,  dccetcio  tamcti 
nihilcxccpit./,»».C.^«  Vfucap.Transfor.Scio  cquidcm  his  tcfpcn- 
fum  cftc,convinti  argumenps  ijs  pra:(criptioncm  etiaro  contra  ig- 
.  noranrcs  clle,  fcd  rcftitutionis  bcncfcdum  nou  tolli :  at  hoc.parum 
probabilecft.cumnulialege  cautum  fit,  ignoranuam  rcftitucndi 
mijotis  t  flc  cauUm.  Ncque  veid  ad  rcm  facn  gcrcuJis huius  edi- 
c>iclaufula,quiaca  nonobtirct  inijsqwe  ccntra  laticntm juiis 
imroducuntur,  (cd  illis  modd  fpccicbus  quar  variqcx  facloacci- 
du\n.Wefcnb.inC cmm.kuius  tit.nttm.io.Covarruu.iti  c.poffcfia  wa~ 
U  fidet.par  H$.  j  Jachin.lib.  1 .  Controu.c6t}t  Pinel.  in  jiuth.ntf  £.  de 
Jton,  Matctn.  Planct  tametfiisquilucrifuicanfa  abtftrcgularircr 
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lioc  cdi&o  iu>nfrimur./.rf ip»£/ttt.;tf.  inf  eod.  bcnigne*  tamen  ds- 
cimusJcum,ii&  uni  jufta  ignoranua  laborci.reftlrucndum.Atque 
co  fcnfu  comrouoii  (cncentiadc  rcfututionc  adycdus  ptasicripiio- 
ncm  danda,accipitur  appofite.Quod  t  vctd  hodic  pallim  rcceptum 
cft,  ut  capitali  criroincdaronatus,  fi  mcrctriccm  vcl  quam  aliara 
nauliercm  in  matrimonium  duccte  paratus  fit,  impunitatc  donan- 
dum,  id  reipubhae  proifus  pcrnitioium.nec  idcitco  in  confcqucn- 
tumtrahcndutu  eft  :cum  ca  ratione  tutura  delinqucmibus  afjr- 
lum ftatuatuc.  CUr.in  Pn  Crtm.q.sS.nwm  6.  Cov*r.lib}my*r.RefoL 
f.ll.SedqucAturo  cft,  An qui rcftc fta&O, aut  quoaliomodocx- 
trcmum  fupplicium  dechnaverunt,impunitate  donandi  fint,quod 
ipfuro  6c  multis  in locis  hodic  rcceptum  cft,  Sc  hoc  aliquibus  vi- 
iumeft,roodo  princepsfupcrca  re  confulamr.  Luc.dcTan.  tnLi* 
verf.Std ponc  ddmnsansX.de  deftrtortfc.  Itb.  1  a.  CbnJJnn.  tn  Confuct» 
tiudc  InJtttui.fol.49.tn  Addtt.  Contra  umtnAlij  dtffutunt.  Gutl.Ro- 
viL  mdefcnt*.  fmJt.  &<jnjtts~l.  dc  Sxftcut.  Cnm.  Quos  utrim- 
quc  allcgat  tfocrius  Dectf.  11 7.  nttm,  18.  htquidem  exfcditumdc 
iurc  fctipto  id  uon  admitti.Ccterum  fi  dc  confuctudinc  qu*rarur, 
ocnigniuscftidin  aibitriuroPcincipisconfcrcndum,  ucisdarona- 
tura  icJflicuac  ii  novoquodam  ac  muaculolo  evaierit  modo,  qoafi 
nimiruro  divinuus  iibcratus  fit,fin  ver6  ruagis  focordiacxfecutori* 
tlapfus  fit.non  rcitituatur.  Quod  cranc  tamcn  ita  tcropcrandum, 
nihcondcmnatus  dchfloium  ficquentia  laborct.  Hunc  cnim  rc- 
ctiu.sdicimus.nc  a  Principc  quidcm  iccenrc  inaugurato  reftituen- 
c\nm4Bocr.  Utc.d.lo.tum.  1 9-tf"*. &u.  stve  habuit  brqcurju- 
torim  sive  nomJQu* d  hrcdiuiur.abfenum  quiprocuratorcm. 
lubuu  rcftitui,vidcquaicnuk  veium  iittni£ti\.tnLts  yut.^.eod. 

Adl.&dve.z/, 

Yide  tcx.cV  qua?  nos  ifl  co,fuptJu  in  1. 1  tsod* 

Adl  r.ccnon.28- 

DE eoabfentc qui procunrorem  habuit  vrdc  infra  in L is tjni.yf, 
eod.tit.Dcco  vcid  qui  alia*  abclt  cxpiobabili  caulaagimus  iu- 

pcaf*/.9..**W. 

f.Pcnulr.  j  De  Actionc  tk  cxceptieue  tcropotah  oVpeipctua  agirou* 
iufia  m  l.Ji  ii  (nim.j  1 .  eosL 
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Ad  1.  cum  railes.30. 

QTod  Mc  dicitur  poflefliodcfuncti  continaari  in  ha»rcdcm,iV 
tclligc  non  de  poflcfllonis  actu  fcd  ufacapione,eficcramni~ 
miram  pro  caufa  per  mctonimiam,  An  vetd  poliefljoin  harredem 
rranfear,  id  alibi  cxpligimus.  vide  <jud  ponimussd  l-imfuu,  De  Lib. 
&<Pofi%H*r. 

Adl.fi  is  cuius.  31. 
I-  £>uip68reflhut.po(fefsitncmreinAflHi eJ}%quAm*tT\8~ 
nem  in  pofterum  babeat. 
%.  guomexceptionem. 

3.  RefcifforU Atlit ejrRefiituteridtjuAmJiu durent. & /».4. 

SI  is cuius  / f cra  tcipublicar  caufa  abfens  u fuccpir,  poflcflloncm  - 
nactus  fit  rcftiruyonc  jam  impetrari.camque  poftea  amifcrir, 
nontcraporalcraactionrm  habct  intra  tcmpus  reftitutione  reddi- 
tum.fed  c*  diverfo,perpctuaro.  tcx.hu.  Subinrelligercftitutioncrn 
quidcra  concefl*am,fed  acrionem  refcuToriam  nccdum  fuifsc  infti- 
turam.  Nequccnim  Glarfus  pofseflioncm  nacros  flr,alterius  ad 
rera  repctendam  opus  actione  habet.quiaperrecupcratioocmpof. 
feflionis  actio  refcifsoria  finiracft.  perkunc  tex.  Vndc  &  poft  id  4 
tempus  cxcmplo  actionis  refcifsoriscxceptionem  habct./.»rc»#«M 
f  p*»./*/.e(^.Nonquidemternporalera  fcd  perpetaaro-  Perinde 
aimirum,  ut  Ci  in  potterura pofscfljo amitratur/non  actio  hxc  qox 
Ccmporalis  eft.  $.rmfut.  /njt.  de  ASt.  jnnc.l.in  honorariis.De  Obl. & 
t^R.Ccd perpetua  daru i.ut  /wc.Ccterura  quia  t  teroporalis actionis  f# 
rocminiraus',  videamus  reftituroria  actio  cV  rcfciisoria  quamdia 
durcnr.  Hgo  ita fcntio, Rcftiturionis remedium  hodie  durare qua- 
dcicmnmxi.l.nlt.C.deTemp.inlnt.T^fl.  Kcfcitsoriamvero  actio- 
nem,  id  eft  cx  hoc  cdictojam  nunc  rcftitutam  ultra  annum  non 
cxrcndi./.w  bonornriis. }  f,De  Obl.&  AQ.d.f .  rurfus.ibiaueDD.de 
/fttf.qui  annus  adie  reftirurionis  lmperratz continuus  cft.  ut  rccte 
Hart.HQt.tn l.fin.C-Ex Qnib.Canf.Afai.Hoc tamen  +  tcmpcrand u,  ^ 
nonurcx  quacunquc  reftirutione  inpofterumagcndi  racult&sfir 
annalis,  fcd  ita, ut  fi  longius  rempus  abfcnil*  fucrir  qua;  rcftitu- 
tionc  dedit  caufam,id  anno  finiatur.  Nam  fi  anno  bic vius  fir,  non 
dintius  cxpeiiri  liccbit  quam  inrra  tcropus  Jaefo  ieftiiutum.  l.fed 
&ft  i6,f.fi feru.fup.eod.inlt» fnp.de  Mm.fac.dJ.}  ,*Dc Rcs~l.Afd& 
lyen.C.Qtnb.  Non  ob longi  temp. praf.  Poteft  tarnen  utruroque  ju- 
dicium  (emcl  excrccri,quo  cafuutrique  finicndoquadxicnuium 
datura  Q&tdAult.C.  de  Tjmp.iu  lm&$. 

li  1  I  Rci- 


24*  T.  Busn.  ic  coMMfe^r; 

1.  Rcipublicae.  36* 
RcUta  cft  fuprW/.i<5  -i.fn.eod. 

Adl.  isqui.39. 

1.  reipubliucaufaabfitts  procuratorem  dmi  reliquit 
an  reflituatur.  &num.$. 

2.  Explicatur  26.f.fitt>  verfftpifim}  fup.eod. 

1  1 
L  /^vVireipublic*  tcauftabfensprocuraroremdomi  rcliquir.fi  re- 
Viftirui  vclir  non  auditur.  tex.hic.  prercrqaam  ad  appcHandum. 
**  i.ultjfnfra.  'Dtin  Im.  ii\eft.  Quod  igitur  tahbi  relatum  eft,  ablcn- 
tcm  rcipublicx  caularcltituiliveprocuraroremhabucric  (ivc  mi- 
nas.  Ifedetfi.  iG.f.fin.verffepifsinte  fup.b.t.  jdcum  moderamine 
accrprendum.quando  pura  contra  procuratorem  mandati  attio  eft 
inanis,qudd  fcilicctis  vel  omnemdihgentiam  quacu  debuit.adhi- 
bwrt.vctwCciTmacxcaufaprocaratio  finita  fit.DcniquetcV  refti- 
rutio  locum  habcr  omniirodo  fi  procuraror  fitdefuncrus  velex 
cauia impeditus  rregotium abicnris  rtcre4  procurare.  /.  nec  non.  it^ 
fup.eoi.Addc  qaa?  pouimus  fapra  in  d.l.  1 6.  $.  1  .eed, 

Adl.f1qua.4O. 
Vide quacpofita fupta i» Uio.&l.fed  etft.i6.$,  i.eed. 

Adl.fi  quisftipulatus.43. 
Vidc  qu*  ponktras  fupri  in  l*b  boftibus.  1 5  .f.fm.eod* 

DE  ALIENATIONE  IVDL- 

CII  MVTANDI   CAVSA  FA C T A» 

TIT.  VIL 
l-I. 

AHcgata  eft  infira  in  1, 4. 

Ad.  U  l* 

f.opas.  O l  is cui  novum  opus  nunciarum eft, locam*  Tendidtrir» 
^emprorquc  novumcpusfeccrir.cumncutro  exnovio- 
peris  nuuciatoris  potcftagi.Ncquc  eaim  huicnovum  opusmm- 

ciatum 
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ciatumcft,  neqrjevendi<ot  noYUmopusfcoK.*/&*Nccrautat  I. 
ulr.infra.De Novi.Op.Nunc.  ubieaactrercinominedatur  in  em- 
ptc*cm,idciiimtantuwcaicnosvcfum<ft,ut  aovum  opus  patia- 
tu  r  toJ  \\SD7).ibidem.  Tac.  Ccnu  3  .Enant.  a.'  i  a .  tmpeniarum  vtto 
nomme  advcrfustmptorcmaaio  clt;co«jucadcas  repetcod^sex 
hoc  edi&o,  pct  Teftnurtommpifcroriaadvetftt6  vcnditotcm  agcn- 
dumeft.in  fact.um,*f  htctn$.cx  tpttbau  . 
f.Final.JObftat  l.fin  aurem.  ay.j.fcd  &  is.&quipetitotio.  }6.in 
princ.DeRci  Vind.  Soluti©ne«.,vidc  ibidcra. 

Adl.4- 

k Vod  hic  dicitur,  re  ufucapta  ab  eo  cui  illam  potfeflbr  aliena- 
^  7 vit  u t co  modo ipfe  convcmrl  non  poflh.locum  haberelibc"** 
dithim:  inteilige  dc  re  hon  furrrva',  ncc  fitoifi  virioafTctfra.  f.furti* 
tta.Inft.  dc  Ffncap.  Ncc  ad  rcm  facit  qu&d  qu*quc  fcr£  rcs  judicij 
inutandi  caufi  alienatasdolosacontrcctati  vidctut./.  i./wpW.quia 
inufucapione  jurecivihlaltcm  fatis  cft.cam  abinitio  bona  fide 
fuiflc  poiTciTam.  /.  i  y Vc  Vfmaf.l.fen.  po  hmp.  Scd  quia  hoc  I" ,  c"™* 
jurc  Canonico  mutaturo  eft,ita  ut  orani  polTcflionis  terapore  boua  '*  ?*™JL 
fides  rcquiratuf.cj*&r  de  ePr*f%c  foffcffov.de  &j./«r  J«<6.probabi]ius  JjJJJJi 
dicimus,  rem  faltcm  snobiiem  dolo  malo  judicij  alicnandi  caufa  f* 
ceuam,h  ca  rcvcra  altetius  fir.non  ufucapi.fodaw  j*rr.  At  vcri  ufu- 
capio bicnnio,tricnnio,&  itadeinccps  rcrficitur.  Infi.tfrCJc  ffm 
otp.quando  igitur  hoc judicium annale  cft.l.vetpoft.6.inf.h.t.cvc- 
nit  ncc  poft  rcm  ufucaptamid  ipfom  fuperefle.  Scd  pnctupponen- 
dus  eft  ca  fus  quo  tes  dtutius  ab  alicnatorc  fuit  poAefla,  ut  iotra  an- 
ni  fpttium  aberaprorc  ufucapiofit  completa.Continuatutcnim 
co  modo  poflcflio  bona  fidc  incepta. 

^  l.Vclpoftaijnum.6i 

A  Llegatainijs  eft  qua?pofuirousproximc4<t"/«.*.  Anmimau- 
J[\  tem  hic,ut  in  plciifoue  rcftitutionibus^cum  Martino  utilcra, . 
non  cotKmuumratcUigimus* 

. 

Adlcummilcs.ii. 

ACtot  in  quem  judicij  murandi  ciufa  fir^aalienttib*lt,  eirce- 
pUotoe  dilfttoriaiepemptjteft,adcduf  fivel  ipfe  vclauthor 
eius  remprclequito!teriusve!n,isagerc  con^pellatut  qotftttroi 
aOioncm  CciB  w^.VJ&>t.AtCuti«,ctzra  ccdcndo  jtrsfutimui  poten- 

-    '  —    li*  uore* 
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magifcjue  eft  appcllari  non  pofse .  /.  non  diftingutmut.  ;  i.ff.cum  qui» 
dam.tnf.eodJ.i.C.eod.  Sitaroenevidensgratiaauriniquitas  arbitii 
apparucric,  pcticioni  pornx  in  convcntionem  coroptomifli  dedu- 
«x  opponitur  cxcepnodoli. dd.leeibus.  Sed propter  eandemcau- 
fam,ucnocrois  Ixfio  fir.redudtio  adarbitiiuro  boni  vinrcccptaefl. 
Quod  quidemomni  dubio  carctfifiatintra  dccennium././wp**. 
C.eod.Scd  6V  poftca  fidc  evidcntigratiaaut  iniquitarejudiciscoor 
ftct.idem  adroirurous./.ja  j  cum  quid<m.inf.cod%  Eius  vcr6  poflu- 
landac rempus metimur cx  edicco ae  Rcft. major.  videnoslra. ind* 
f.cum  qutdaminf.  Malc  proinde  Fachinaus  cx  lmmolaannotar,a 
fententia  arbicn  redu&ionem  nonpcti.  Fach.ltbj.  Controu.c.  94* 
Namquc  idnec  interpretibus  probacumncc  moribus  rcccpcum 
cft.  Quamdiu  vei6  rcdu&iomonunciationis  pcftularc  queac  ab 
arbicratorc  factar,  id  infia  cxplicairus.  inljb.Proboc.  Sedqux  be- 
fioenoimis  t  iit  6V  gratiam  aut  iniquitatem  judicisarguar,  id  totu  ^ 
In  fa#ocoijf.ftit,&  aibinio  judicis  relicquendum  eft.Pancrmmc. 
muintMVMllis.  trttm* % 3.  infine.  *Dc  furejur.  (jMil,\i .  Obf  1  f+.num.  1  t» 
Maloramcn  morecadcm  innonnul]is£eJgicarcurij»racilt  &  plc- 
rumquc  ftne  alciori  tauix  crgninonc  conceditur.quod  opraoJuns 
foiet  quandccjuc  croendari^cumcx  eaccnfuctudine  liccs  fcrantuc  ' 
litibus.  Ad  qucm  vcr6  judiccm  rcductionis  cognitio  pcitlneac, 4  W 
difputatum  cft,  6V  nonnulli  csm  &d  judiccmcauix  controverfx  ce- 
fcrunc  oidinatium.^tr  l.itC.ubt &%A».Quim& l.cum  hi.§.tranf- 
ucttones.Dcl '  ranfac.  Quod n.onbus  obiinci,  cum  $  cx  gencrali 
jurifdictioms  fundanda-  rtgulaactor  lcquaturforamrei.  GmU.\% 
Obf.iA^MinfXiema.Obf^uRebufdeArb.jirt.i^l.io.^czA 
rcm  facirquodalijeam  ad  |udiccm  atbitri  lpfius  tanquam  ad  judi- 
cero  (upeiiorcro  ufciumarg.l.ttoMdifltu£ucmMS.}i.$.cumc]utdam. 
inf.eod.  liccc  enim  ibi  icductto  con.paietur  appellatiOAi,  uoitta- 
menobhccinappcllacioiicmpcoptiamcadic.QLinimot  cxexco"- 
fttrutione  luftimani  ctiam  cxpactocompioroiflj.li  tencentiaaibi- 
Critmiroqut  fit  fnbfcnpta,  vcllapfu  dccciidijiinc  contradictionc 
firroata.actori  actio  &  ico  (xceptio datur,inftar  judicati.^  l.pcM.C- 
ted.  Std  hcccafua  fcntentia  aibitn  sppellarc  Baitolus  autumar. 
Ban.tul.2  tnf  .ccd.ComtAiium  ramcn  &  intciprctibusoY  moiibus 
lccepturoaii.ptr  ttx  &  VD.tn d.Lncn  dtflingutvtus f.cttmqutdam, 
inf.b.t.l.i.C.tod.  ld  cniro ouia  non invcniCUt  mutatum, quare  a- 
fket  ftntuamus  nulU  ratio  izcn.Tal.  Saltc.jingeijn d.Li  Mar.pau  1 
1dtsltttc.ultjtu.2so.  eleganter  DcminushroncbXtnt.  1.  Enant.c  du 
iNcquevcroadie  nu.it  J.ab  aibrr.9.  Dc  Satif  quia  ibi  mbitcr  acci-  . 
pitur  proiudice  paniu  confcnfu  dato  ut  e>  inl. excenftnfu.de  Jipp% 
Hxc  ltaji  non  tencrecoprcroiffi  paius  inappcllaiionccofcnfcnnr, 
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Lf ed  etp.^ht princip.fup.  Si  0"}*-  Caut+fud.Htfl.  CaufFac.  ejr  ibi- 
dtm.Hart.  ^Caur.de%tfl.iiPfntx.i\A.  Quinimo anplius  lurc  t 
Canonico  adroiftum  cft,quemcunquc  abicnrero  rcfliiucndum,qui 
rnod6  non  abfit  pcr  contumaciam. pertex.in  c.cum  'Bartoldus  j  t.Dc 
Sc*t.&  iud.fac.c.  ide  Trocur  l^sbath.  M.yDiger.  fur.fm.  & 
Canon.p4r>i.ttt.i4.Q^oil  tamenneca  ratione  juris  honoranjalic. 
mira  vidctar,  /  nec  non.  it.  inf  eod.  & arg.l.qued  auidem.i^  inf.eod. 
Quadc  tc  qui  plura  rcqairit,  vidcac  qu*  nos  inf ra  iu  l.  is  cutus. 
eod. 

Adl.Ab  hoftibus,  15. 

I*  Stntentia  kuius  $ .  controverfa. 

2.  i^idquidrcjluadtur  ccmra  quem  prafentem  uficapu 
ccepta,  & prdjentem  completa  eft.  &+7. 

3.  t^4n  reftituticne  privatus  ft  contra  quem  prafcntem  u* 
ficapio  carpta,  frpoff  reditum  completa  efi.  &  |, 

Conciliatur  l.j.CdcReJi.MiL  &  i.pen*C.  J$uinonoh 
Unjemp.prdf 

/.'Clnalcm.JInchoata  t  bonarfidei  ufucapione  ante  abfenriara,& 
"contra  revcrfum  intra  modicum  tempus  finita,  reftitutionis 
auxiliumparatumcft.Si  differat  rcftitutioncmdiutius.ncn  audi- 
tur.  ut  /w.Quemadmodum  id  accipiendum  iit,fatis  contrcvtrfum 
cft.  inter  veteres glojfatores  t^Cart.  TetJBulg.  loan.ut  refett  btc  *Ac- 
curf  cfr  Bdrt.  Et  vcrdduoin  hoccapitc  potidimum  funt  difputara, 
primum*  Adquid  t  reftituatut  comra  qucm  rcs  antc  abientiamu- 
fucapi  cccpir,&  poft  rcditum  ufucapiocft  comj.Itta.Qua  dc  re  qui- 
demintextu  dicitur  nihil,  totum*tamcn  hocalibi  cxprciTumeft 
clarius,  nimirum:  utmcdiotcmpore  quo  quis  abfuit.  l.ult.fupSDe 
«^f/n.intraannum  utilem  annoto,&  praefcripticnccatcnus  mfra- 
c>a,  intra  rempus  reftitutum  rcs /epcratur.  /.  quotempere.'$,  C.  de 
Ttxff.t^Ctl.l.pcn.  Q.Qutb.  T^ot*  Obfl.  LengiJ tmp^Prafcrtp.  a&io- 
ne'puta,quae  anrc  coropetebat,uuhtcr  iniliuicnuat/./i  quts  fttpula- 
tust*}.infcod.  Adde  quz  ponimus  infram  Iris  cutus.n.ecd.  Alte- 
ruro  vcrd  roagispropric4ad  hunc  locum  pertiner.An  putaobid 
qaod  quis  poft  reditum  in  perenda  rcftitutione  ccilavit  (is  fc.ccn- 
tra  quem pratfcntcm  ufucapio  cccpta  6V  ccmpletaeftj  eius  rcmcdio 
privarus  litintotum.  Quod  quidcm  itahuius  tcxtus verbis  (nisi 

*AULQ  POSItXVAM  MDUT  RlSTlTUIloNJjM  FElUKlT  )  indicatnr 
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pcrfpicuc.Necjuc  cnim  iicontraqucm  prafenrem  ufucapioccepra 
cft,&prafcmem  ctiam  ccnpleta  icfmuticncm  pctcndo,  diccre 
porcft,  fclafum  abtcntcmcflc, cum  ccntraprftfentem  tam  ccrpra 
iltufucapio  quimccroplcta-Atqueid  Mattinus,Placcntinus,Al- 
bcrtusvoIucre,quc»s&  Cujacitfs  fequitar./>£.i9.0£/.f.ij.  Alij 
contra  4  putarunr,;  in  irum  taiud  rr.irui  tcmpons  reftirui,q«an-  < 
todiutius  ante  h  fucapionem  cc  n.pletam  laefus  poft  reditum  fuit 
domi. BartJitc.TSrtl.SaLind.  l.i.QtU  Rtfl.  %SMil-  Arguroenta  ha- 
bcnt  hax  :  Si  rcllitutio  pctenda  cft  p oft  rcditum  ftatiro  ,  icquitttr 
quadriennium  pcr  il  (cnti.  rn  larfo  paratum  non  eflc,at  verd  qua- 
drie n niu m  pa t ai u  11 1  c  f ./.  ult . C .  de Ttwp.  Rtfl.  crgct et iam diu tiu  f- 
cule  poft  rediri.ro(niir.ituin  ad  pra-tcnnoncm  quadriennijj  in  po« 
ftulandarcftitutioncpoteltceflaii.  Sed  rctorqucripoteft,quod  ad 
xcs  hic  relatas,puta  domum  conduccndam,fucinul.is  colltgendas, 
advocatum  quarcndumtotus  anrus  utilis.aut  hodic  quadricn- 
nium  neccflarium  non  fit,  ut  parum  picbabiiiter  tcmpus  modi- 
cumhic  dctoto  quadr»ennio»aut  utih  intelligatur  anno,  Refpon- 
dcmus  4  igiror,incafu  propcfito,rcftituticncm  non  dati  iuuni-  j. 
vcrfuro,ficontiaprafcntcm  ufucapiofitcorpta(  quimcdio  tcm- 
pore  ahfuir}  6c  contra  pizfcntcm  tandcm  ccmplcta,quiais,pro- 

f>ric  abfens  noneftlalus:  fcd  itadcmumcum  rcftitui.h  fbrtc  pau- 
6  poft  quam  redijt  (ut  nimiium  rcdirus  coroponcndi  caufa  cxi- 
guum  fpatium  habeatj  ufucnpioccmplctafirld  nimirum  tcmpus 
cx  buno  &  aquo  tcmpoti  abieniis  adjungctur,  ne  abfentia  rci- 
pnbJJca-caufa  cuiquain  fit  damnofa  Et  igitur,  fiintra  modicum 
tempushoc  ladatur,  totum  quadtier.niura  habcbit  tcftitutioni 
poftulandi.Sindiutiusccflavcrir,quiacontraprafentcrocomplc« 
ta  ufucapiocVpraicriptio  cft,  nonaudictur  in  totum.Nec  routat  4  ( 
quoddicitur  intcimcdium teropus Iafc  rcftitucndum.^./.j.C ,de 
Tl{ft.M:Ufe»,C.Q$nb,  non  OkLongt  Ttmp.  Trttf  quia  id  ira  cft, 
.qoando  uluopio  vcYprxfcriptio  contra  abfcntcm  ectpta  eft  cV 
complcta.  Phnc  4cqnidcm  aibittor,  fi  quis  diu  reipublicaecaiifa' 
abfucrir,&  poftrcditum  lsfusfir,ad  judiccm  pertincrean  tcmpus 
intcrmcdiumei  rcftitui  dcbear.i^quecxgenerali  claufulaedidti. 
L\.i»f.Q*nr,m  dJ.^Q.de  RtSl.Mil. 

1. 16- 

lUlatacft  ad  I.Dtex.f  ,fin.  (up.  cVin  I.  i6kfa,  cod. 
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Adl.fcicndum.iS.ctl.  ij. 

QVi  ex  hoc  cdi&o  rcftituunturad  damnum  quidem.non  tamen 
ad  lucrum  rcftituuntur*r /.i»  $tfin.f*p.  Sed  ita  remperandum 
eft,  fi  lucrum  iftud  tendat  ad  damnumtciti|.p*r  A*»c/«tf.  alias  e- 
nim  quin  ctiam  ad  lucrum  reftiruantur  fibi  intcrceprum,nulfo  du- 
bitatiocft.  i.& fv:.  17.  inf.eod.iHf>  Plura  dc  rcrtitutionc  Iucti  po- 
iuimus  iuptz  wl.att  ptAtort.f,  bodte.de  Mtncrtb. 

Adl.itcmait.2/ ctl.22# 

Vcrf.l^AM  si  puit  procurator.)  Hic  textus  notstur  in  eo 
*-^quod  contra  procuratorcm  abfentis  judicium  initium 
lubcrepoteft.quodqtie  procurator  abfentisctum  ab  initiopotcft 
citati.«f  not.ftai.facJ93.De  Adtm.  Lcg.l.eum qnt.Q.  dcTrocur.  Scd 
&  adminiftrator  fine  mandato  ciuri  poteft,  dcfcndcrc  ramcn  ita 
demum  videbitur,  fi  &  judicium  fuicipiat,  &  judicatum  folviia- 
tifdet.prr  hunctextSicizwiot  verd  comparerc  non  tenctur,nifi  vcl 
generalicitcturcdidto,  vel  fpccialt.wo/.  Bal.  &  Boloo  hic.  Itaqucfi 
dominusipfcabfens  citetur,hoc  defenforem  no«  "gar.  Quan» 
quam  illud  cxpcditum  maneat,  fi  dcfenfor  non  cavcat,  cum  non 
audicndum,&  confcquentcr  abfcntem  habcriproindcfcnfo.Ro- 
garitamcn  aut  citari  iuper  ca  repopinquos  acamicos  oportet,an 
cumdcfendcrc  vclint ,  qui  fi  id  non  acccptenr,  tcftationc  accipica- 
dum eft cos id ncgarc.ut ita reftitutioni ii t locus./?*r .1.  zi.btc. 


Adl.  fedctfi26\ 

1 .  Fe/egms  an  &  rjuaudo  pera  bfenttam  Ufis  resfituatur] 

2 .  Procuratore  damnato  quatenus  abfens  reftituatur. 

3.  ln  CAttfts  arduis  an  quis  procuratorom  mittere  togatur. 

►     f.i-J/^Ontra  bannitum  tjc  rclegatum  reftirutiocft,  at  ipfi  rclc- 
^'giro  reftitutio  vix  alitcr  datu r  quam  cx  ciula,  texejr  DD. 
A/ePonamuseum  domi  procuratorcm  iclirqucrc  nonpotuillc,  u- 
tique  teftiruenduseft.i//  hic.ejrl.40.  §.t.wf-  eod.  qut  non  icftiiuc- 
tui  fi  procuratorcm  mittcre  poiucrit. IPaptntanHs.  2 o.  m princ.  D< 
%    t.sWm.Vlu  ctfiprocuraror  eius  qui  cx  jufta  caulaabfuit.fitcon- 
dciin.-itus,  Jominus  catcnus  rcftkunur  ur  appellare  qucat.  l.ult* 
fitp.  Lc  'Htfl.in  Jnt.lcd  ultcnus  non  reftituatux./.i/.^/.^.ii»/.^. 
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rtbivideqna  hac  dtrt  trafomittht£f.T)ttficflice\ redW  1  dicrrruj  in 
caufis  arduis  ncraincm  ablemem  facifc  cogendnm  invitum  pro- 
curarorcm  niir teje. cti.exproc*u  Cetctum  quando  caofa  &  ccca- 
(iodcfcndcndnalis fitutrelegatus  procuratorerodomi  reiinqucrc 
rotuerit  vcl  dt  bu crir,»n  minu$,id cmne  in  faero  coitfiftit, &  a?qoo 
judicis arbiif io finicndum eft.4rg.rc.Yt,  w l.nonemmt\6.f*p.h  t. 

1.  Ancb  ignorantiamrtflitutie contra  frdfriptiencm datt- 
da.&mm.2. 

j.  Cafitali  crimine  darttnatus  anter  mairimomum  cstm 
mereirUe  iibereturtittm  ejutd / ftrrdtt m «ciderit,  amtexjeiu- 
tiomm  vuratukse&ttlinmk* 

$.Final.T?T  cenbhaiitib.  QvoTirscm>cxvB  qvis  ix  necissi- 

.E/TATE  W©N  BX  VCiURTATB  AMVl.T,  WCI  OPORTBT  ,  H 

SUBVENUftDUM.&c.J  Strd qua fitum cft, an cx geucrali  cjaufula,, Si 

J\*a  mikij*&*>:  cb  probanikm^  ignorantiam  contra  longi  vel 
oogiflimi  rcmporis  pratftriptioncro ,  reftitutio  danda  fir,  qood 
mokis  vifumcft.  Matn.intraM.%cft.c.$7.5%.$*.eir*lij*  Contfa- 
rium  tamcn  vetios  cft.Suni  cniro  invcota  prxfcriptiomim  jura,  nc 
dominia  reromin  inccuo  cllcnr.cV  utquiiquerooveaturfumma 
foleftia  rtm  fuam  cvtAteJnft.de  Vf*c*p.  quae  Q  prartcxtu  ignoiaa- 
tix  qucam  infrirgi.ism  dcfinitiones  catundem  magna  ex  partc 
vacua-fiem.Ncqucenimquifcic  rem  fuam  abaJiopollci?am,fui 
eam  volunratc  altcri  relinqnct,coque  &  prxfcriprionesplerafque 
probabilius  dicimus  contra  ignorantcs  indu&as.  i.ttlt.  verb.n*Jia 
.  fcientia  C.de Trafcrtp.LongtT  tmp.Cui acccdit  quod  is  qui prxlcri- 
pfirpleniffima  minuuoncdiciturfccurus./.  omnes.  C.de  30.  %An- 
Praj.Mveib  vclmaximum  ciusrei  argumcnrum  eft,qudd  olim 
ctiam  bicnniocondufa  fuk,  rerum  ltalicarumpra?fcriptio,quara 
quidem  teroporis  angufliam  impciatcr  conextr,  dccctcto  tamen 
nibil excepit./.*». C.de  Vfncap.Transfcr.Scio  cquidcm  his  refpcn- 
fumclTe,convir.ti  argumenrs  ijs  pricicriptiontm  cturocontra  ig- 
.  norantcs  cflc,  fcd  reftuutionis  benefccjuro  noo  tolli :  at  hoe.parum 
probabilecft.cumnulialege  cautum  fu,  ignoraniiam  rcftitucndi 
mijoris  cllc  caufam. Nequc  vei6  ad  rcm  facit  gcr.crajishuius  edi- 
c>iclaufula,quiaea  nenobtinct  inijsqucc  ccntraiationtm juris 
introducuntur,  fcd  ilhs  modd  fpccicbus  q.ua?  varicex  facloacci- 
duin.Wefcnb.inC  cmm.h*i*s  tit.n*m.\o.Covair*u.ih  c.pojfejjcr  ma- 
U  fidet.par  j  fachin.tib.  1 .  Contnu.c  G<).  Pinel.  in  jimh.mfi  Q  dt 
£on.  Mattrn.Vlmcx  tarcctfiisquilucrifuicanfa  abtftrcgulamcr 

Ii  hcc 
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Adl.cum  railes.jo. 

QVod  hic  dicitur  poflefliodefuncti  continuari  in  h*re<fem,iV 
tclligc  non  de  poiTcflionis  aau  fcd  nfucapione,ef?cctumm~ 
mirnra  pro  caufa  pcr  metonimiaw,  An  ver  6  poUcflio  in  harrcdcm 
tranteat,  id  alibicxplicamus.  vide  qua  ponimusad  l>iufuts%DeLib. 
&tPoft%Har. 

Adl.fiis  cuius.  |I. 
I*  ^tfcnvepitut.fo([eJsitnemreinAclmeJi%quAmacl\9* 
mem  in  feperum  babeat. 

2.  J^uamexceftienem. 

3.  RefirpriaaclieejrRefiituteridquamdiudurent.&n.^ 

SI  is  cuius  /f era  rcipublicx  cauta  abfcns  ufucepit, Dou*e(Gonem  ^ 
nactus  fit  reftitnyone  fam  impctrara.camquc  poftea  amifcnr, 
nontemporalcmactionrrn  habctinrra  tempus  reftitutionc  reddi- 
tum.fcd  c*  diverfo,perpctuaro.  texjhic.  Subintclligcrcftitutioncra 
quidera  concelTam,fed  actionem  refciftbriam  nccdum  futfse  inftt- 
tutanx  Neque  enim  fi  hefus  pofseftioncm  nactus  fir,ulterius  ad 
fcra  repetcndamopus  actionc  habct.quiaperrccupcrationcm  pof. 
teiHoms  actio  rcfcifsoria  finiraeft.p*r  hunc  tex.  Vndc  Sc  poft  id  4 
tempus  exemploactionis  refciisorisexceptionem  htbctj.nec  non* 
%  ^«./"^.eo^.Nonquidemtemporalcra  fcd  perpetuaro-  Perinde 
mmirum,  ut  fi  in  policrum  pofscflioamittatut ,'non  actio  harc  qoa; 
temporalis  eft.  f.rurfus.  Jnjt.  de  A&.  juucJ.mhenorariis.De  Obl.& 
%/fS.Ccd  perpetua  datur.*/6/c.Ccteruro  quia  t  teraporalis  actionis  ,# 
mcminimu-',  vidcamus  ceftiturotia  actio  &rc.cijsoria  quamdiu  * 
durent.Egoitafentio,Rcftitutionisremcdium hodJe  durarequa- 
diicnmmn.l.ult.C.deTemp.inlnt.T^ctt.  Kcfci(soriamver6  actio- 
ncm.id  cft  cx  hoc  edictojam  nunc  rcftkutam  ultra  annura  nori 
cxtcndU.m  honorariis.  1  f.Dc  Obl.cjr  AU.d.j .  rmfus.ibiaue  DD.de 
/A&quiannus  adic  reftitutionis  impetratzcontinuuscft.  ut  recte 
HartMotjn  l.fn.C*Ex Quib.Cauf.Mai.Hoc taracn  4  tcmperand u,  ^ 
nonutcx  quacunquc  remtutione  inpofterumagendi  racultasfit 
annalis,  fed  ita,ut  f>  longius  tempus  abicntla;  fucrit  quar  reftitu- 
tione dedit cauiam,id anno finiatur.  Nam fi  anno bievius  fit.  non 
diutius  cxpetiri  liccbit  quam  inrra  tempus  lacfo  reftirutum, /./*■<*' 
& ft  i6.f.Ji  ferid.fitp.eodl utt.fap.de  Mtn.fac. d.l.)  ,*De  Resl.Mtl. & 
lycn.CQuib.  Non  ob longt  temp.  praf.  Poteft  tamen  utrumque  ju- 
dicium  (emel  cxcrceri,  quo  cafu  utrique  finicndo  quadricnnium 

uaium  c&M*lt.C*  dc  Temp.su  Im.ReJl. 

~ —  — .  -■    ...  —  .  _„  —  .    ....     ■  .9  . 
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1.  Rcipublicac.  36« 
Rcl*»cftfuprad/.i$.^)«>.*^. 

Adl.  xsqui.39. 

1.  Jgui  reipubliucaufaabfens  procurAtorem  dmi  reltquit 
4»  reflituatur.  &num.$. 

3.  Explitatur  *6.        verfc fiefifind  fip.  eoJ. 

*    A-^VircipubIicaBtcaa{labfcn$procurarorcaidomi  rciiquir.fi  re^ 
V^ftirui  vclit  non  auditur.  tex.hic.  pwrrcrquam  ad  appcUanrram- 

»♦  IjuUjfnpra.  Vhsn  Int.  Heft.  Quod  igitor  tahbi  rektum  eft,  abfcn- 
tem  rcipublicx  cauiarcUiruihveprocuraroremhabucritfiverai-  '  „ 
nAs.  Ifed etfi.  i6.$mfin.verf.fepifsimi  fnp,h.t.  id  cum  modcraminc 
aocrptendum,quando  puta  contra  procuratorem  mandati  aclio  cft 
inanis,auod  fcihcetis  vel  oronemdiligcntiam  quacu  debuit,adhi- 
baft,vctwcc(frtia  cxcaufaprocurario  finita  fit.Dcnique  t  &  refti- 
tutio  locam  habct  omnrrrodo  fi  procuraror  fitdefuncrus  vcl  cx 
caufairnpcditus  negotiumabfcnris  recre*  procurart.  /.  nec  non.  lt^ 
fup.eod.hddccpte  poniraus  fopra  %nd.l.i6.%.  x.tod. 

Ad  1.  fi  qua.  40. 
Vidc  qux  pofita  fupta  m  U 1  o.  r>  Lfed  etfi. t6,f.  1  .eod.  - 

Ad  Lfi  quis  ftipulatus.43. 
„     Vidc  qu*  ponknu  s  fu pra  in  l/tb  hofiibus.  1  j  %$.fin.et>d* 

DE  ALIENATIONE  IVDI- 

CII  MVTANDI   CAVSA  FACTA- 

4 

TIT.  VIL 

hu 

AUegataeft  infrainl,^. 

Ad.l.  3. 

£.opus.  PI  iscui  novum  opus  nunciatumeft,  locom-  Tendtdtrhv 
^emprorquc  novumcpusfeccrirfcumncutro  cxnovio- 
peris  nuuciatoris  potcftagi.Ncquc  cnira  huicnovum  opusmm- 

ciatum 
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ciatumeftjneqoevendkot  noraio  opusfocw.^^Nccmutat  L 
ulr.infra.Dc  Novi.Op.Nunc.  ubi eaa&io rci nominedatur in em- 
ptorcm.idcnimtanittmcatcnosvcrum  tft.ucmovum  opus  patu- 
tur  tolii/DD^idcm.  fP«c.Ccm*i*-En*m.  q.u.  Jtnpenfarum  vcro 
noreme  adverfus«roptorem  adtio  cftjcoqueodeas  rcpcteod*scx 
hoc  cdi&o,  pct  Teftnurtowmptfcrorif  advctfus  tcnditorcm  agcn- 
dumcftin  factnm,*w  btctn$.e.r  epuimi. 

tf.Final.)  Obftat  l.fin  autcm.  17.tf.fcd  &  is.  &  qui  pctitorio.  }6An 
princ.Dc  Rci  Vind.  Solutioncna. vidc  ibidcro. 

• 

Adl.4. 

QVod  hic  dicirur,  re  ufucapta  ab eo cui  illam potTejTor  aliena. 
vit  u  t  co  modo  ipfe  conveniri  non  po<rrr,h>cum  habcrclioce* 
dicium:  inteiifge  de  re  non  furrrv$,  rrcc  fitnili  \kio  arTecu1 .  g  .fnrti* 
Mt.Inft.  dc  Ffncap.  Ncc  ad  rem  facit  qudd  quzque  fcre  res  judicij 
inutandi  caufi  alienatasdolosc1  tonrrectati  vidctur./.  t.fMp.cod.ouiz 
in  ufucapionc  jurc  civili  faltcm  fatis  eft,cam  ab  initio  bona  fide 
fuifle  polTcflam.  /. i /.$./». Vc  rftcc+pJ.pcn. pro Emp.  Sed quia hoc  }"  c**™; 
jure  Canonico  muratum  eft,ita  ur  omni  poilcflionis  tempore  bona  m     H  J 
fides  rcquiratuc.c»//  deTrtfc  potfejfor.de  fygjMr*m6.f>tobsLbi\iQs  *"^J, 
dicimus,  rem  faltcm  mobiiem  dolo  malo  judicij  aJicnandi  caufa 
ceffam.h  ca  revcra  alrerius  fir,non  ufucapi.*0£f«ffj«rr.At  vcr6  ufu- 
capiobicnnio,tricnnio,&  itadeinccps  pcrficitur.  hft.&C.dc  Vfn- 
Mf.quando  igiturhoc judiciumannalc ttiL.LvclpoJi.G.tnf.ht.zvc- 
nit  ncc  poft  rcm  ufucaptamid  ipfum  fupercflc.  Sed  praciupponen- 
duscft  ca  fus  qno  res  diurius  ab  alicnatore  fnit  po/fciTa,  utintra  an- 
nifpicium  abcroptorc  utucapiofit  compku.Comkiuatutcnim 
co  modo  poflcffio  bona  fidc  inccpta. 

^  l.Vclpoftaijnum.o* 

ALlegata in  ijs  cft quaepofuifmis proximc *dU4*  Annum au- 
tem  hic.ut  in  plcrifoue  reftitutiorubusjcum  Mattino  utilcra,, 
non  couttnuum  lntclligimus.. 

Ad  1-  cum  miles.  ix* 

ACtot  f  n  qnem.  judicij  mutandi  cau  fa  fa^aaHenttiotft,  circfc- 
pUone  dilatorii  repelHpoteft^adedu»  ffrel  ipfevclauihor 
eius  rcmprofequiuIterrusveln,isagercconvpeHatut  qoi  rcm-rei 
aOumcmceiEij^J^.AtCutita,cu1nceoVena«  jtwfuutniapoten- 
_  —    — ■-    lif  tiorc* 
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magifcjue  eft  appcllari  non  pofsc.  /.  w»  diftingutmut.il.  f^ttm  «*t- 
dam.inf.codJ.i.C.eod.  Sitaroencvidcnsgratiaauriniquitas  aikitii 
apparucrit,  pctitioni  pcrna?  in  convcmionem  coropiomiffi  dedu- 
ctar  opponit u r  exccptio  doli.  dd.lcgibus.  Sed  proptcr  eandem cau> 
fam,fi  cnorrois  lafio  fir.rcductio  arTarbitiiuro  bom  viu  reccptaefo. 
Quod  quidemomni  dubio  carctfifiatimra  dccennium./.pcr^c», 
C.eod.Scd  cV  poflea  fi  de  evidenti  gratia  aut  Jniquitate  judicis ccnr 
ftct.idcm  admitumus./.jz  j  cumauidnm.inf.cod.  £ius  ver6  pofiu- 
landxteropusroetiroutex  cdi&ode Rcft.roajor.  vidcnoslra.ind* 
f.cum  qutdaminf.  Malc  proinde  Fachinarus  cx  lmroolaannorar,a 
fcntenua  arbitn  reductionem  nonpcti.  Fach.ltb.f.Controu.c,  9* 
Namque  id  nec  intcrpreribus  probatumncc  moribus  receptum 
eft.  Quamdiu  vet6  reduttiopionunciationis  poftularc  queat  ab 
arbitratore  factar,  id  infia  cxplicaiPHs.  in I.76.PW boc.  Sedqux  Ue- 
fioenotrois  t  fit  6V  gratiaro  aut  iniquitatem  judicis  arguar,  id  totu  ^ 
in  facrocoijfiftit,&  aibitrio  judicis  relinquendumeft.frtwn».i»c. 
muintavaUit.  num.  j  3.  infinc.  *Dc  Jurcjur.  (jail.n .  Obf.  1  S4.n*m.  1  s> 
Maloramcn  morecadcm  in  r.onnullisEclgicar  cunjsficili&  ple- 
fumquefine  altioricaufarcr gniuoreconccditur,quod  optandum 
foict  quandoOjUccrocndari^cumcx  eaccnfuctudinc  litcs  ierantur 
linbus.  Ad  qucm  vcr6  judicem  rcductionis  cognitio  pcitlnear,  4  w 
diiputatum  cft,  &  nonnulli  cam ad  judiccmcauia:  controvcrfx  re- 
fcr  unt  oidinaiiuro.p*r  /.  i,C.ufa  <*rtAp.Qutm  ejr  Lcum  ki.$.tr*nf- 
mcttoncs.DcTranfac.  QuodnjOubusoDtinci,cum  &  cx  generali 
jurifdictionis  fuudsndar  rtgulaactor  (cquaturforumrti.  Catl.i» 
Obf.  1 49.Mtnf.Ccnt.  1  .Ohf  6\.  Rcbuff- dc  Arb.  Art.  1  .gLlo.  Ncc  ad 
rcm  facirquodalijeam  ad  (udiccm  aibitn  ipliustaiujuam  ad  judi- 
cero  fuperioicm  rereiunt  -*rg.l .non  difimgucmHS.\x.%.cum autdam. 
infeod.  licct  cnim  ibi  rcductio  comparcrur  appcJlationi,  nouta- 
roenobhtcmappcllatioiKmpropriarocadit.QLinimot  c\exc6-  ^ 
ftitutionc  iuftimam  ctiaro  cxpaetocompioroiffi.fi  fentcntiaatbi- 
tri  utriroqut  ut  fnbfcupra,  vcllapfu  dcccndijlinc  contradictione 
firmara.aciori  actio &  ico cxcct tio daturjnft  ar  judicsui.</  l.pen.C, 
cod.  Sed  hcccaiua  icnrcnua  aibuu  sppellarc  Bartolus  aucumar. 
Bart.tnl.2  jp/.cttJ.Contrarium  ramcn  6c  intciprcubuscV  moiibus 
fccepturo  an.pcr  ttx  er  DD. tn  d.l.non dtftingutvtus f.  cumqutdam^ 
inf.b.t.l.i.C.tod.  Idcnimquia  uoninvcnitut  routatum, quaic  a- 
liict  ftatuamus  nulla  ratio  facit.tF*/.  Saltc.AngeLtu  dJ.tMar.pau  1 
x_dislittc.ult.tu.2s9.  cleganter  Vominus  Broncb.Ctnt.  1.  Enam.c.Gi, 
Mtque  vcrdad ic* racir  i.ab  aibtr.9. De Satif. quia ibi aibiter  acci- 
pitur  ptoiudice  paruu  confcnfu  dato  ut  <$-  inl.cxccnftnfu.de  App» 
Hsc  ltaji  nontcncrccoprcroifli  paius  in  appcllauonccofciilermr, 

Nataj 
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Narncum  convcntioncs  alias,  tum  vcl  raaximc  in  propofito  con- 
tia&ut  kgem  daiu,*!/,***  diftmguemut.  udeoffciQ.mf.eod.  Quern- 
adroodum  t  &  judcx  fapci  rcduflionc  pconuiKiaveiit.ctiaranum 
appellari  poffe  roagH  dicjroui.  Qijod  hcct  Bartokjs  vixprobare  vi- 
fus  cft.  tn  /. 1  .num0  i  t.DvLegaf.  *.  Innocen.  txfrafenii.  i>e  %tfcrif* 
^hbaSimc.ejMinkwal/ti.nkm.^o.Pe /»rc;«r.  Fatcnduro  caroencft  fu- 
perreduifcione  propriumcxerceri  jticbsHiro»  quidni  iguura  fcrv 
tomia  eius  litis  quear  appcJlarii  6c  vci 4  fi  appclJati  a  judice  potqft 
coafenfii  pa«iumclic«o,vt  jurc  caatumcft.<i.^c^c«w/ii»/W.quidni 
etiam  dc  rc  conrrainvituro  fimta.  Nec  ad  rerofacir  qucd  aiunr.ad 
judtccrocurodcveniri  umjuamad  virura  bonuro;  qqia  rcgulaae 
eft.ui  qnod  o fficio  j  udk ts  crcdi tu i  ci  t anq u a m  vi robon o  com  ro tf- 
Uim  cenicri.  L  fideicommiffari]  qManqnam.  De Lc%^. UftlthertMS.  Dje 
Op.lA^A.vir  konM*J*^fvtohCMmftm.  Receptacft  igitni  Baldi  fcn- 
temia,  qudd  &  in  propofico  judex  ofliciofuo  fungaiur  tanquarn 
judcx,  8c  idcircopropiiam>fenremiara  pronuncict.  Bal.  C*Jh.  fm* 
moU  m.d.1.  i ,  Do  Lcg> *»  ^tl*  Hffit*  d*.  num.4.  &  f. 
Cjatf.i .Obf.i^.nMMH^  lachin.  Itb.t.  CovtroH.c.  ^Scd: io Hollan- 
dia,  Zelarxiia,  Ftiila»  harc  rcs  ad  provinciaiero  cu* iam  pcrtinct,  ut 
e*  Sc ccccrc  rcftitutioncs t»  integmmcx  cdictodc  Reu.rnajo.  Nc  sa- 
mcn  4  peihoc  lirigaioicsanfam  artiptantcaufamprocclardi,  con# 
fuitnm  eft  judicibuS  utKducuon»  cauCe  eiufmodi  uimwatio  ju* 
Ctnfuetud»  dicio  finiantur,  quodfetc  iBcum  HolJandiajkZclandiaB,&  Ftiuji 
miUndt*  ©bfervajur.  hJcmque  6c  ahbi  mcmini  tcccptum 

Adl.2. 

/.  Jguis  olim  eomfrmip frerit  effeolus  .&  * . 
3.  42*«  hodie* 

3.  Inramento  an  comfromittcre  lictat. 

s»  %^o\im*rbiurfinientimftrre  coatfus  fit  fmfwtA, 
interfpftt*s~ftpulatione* 

6.  Jjtuiajifub  fam* f/  c-omfromijfum,  ejr  f*ft  rettucTtottem 
fars  una  qudratur Je  in\usli  gravatam  an  ttneatur  ad feenam. 

*•  /"^Lim^w  coropiomifio  non  atot  actio  crar^quam  fiadjccta 
^-'cuet  pcena/cd  nec  dabaiur  cjccepuo.  ux.  hic.  ld  tamcn  accipc 
dc  cxccprionc  rci  vindicatar, ccttumcnim cft  pofi  kiwkitwm arbi- 
tri  ex  ptomirto.  cxccprioscra  cflc,  Unterlitigit*ia.§.  iut.cxdum* 
Hd^tCMr^&Odojr.hiCtQvwuw  obuiiUcxit,ut  cxccptionc 

fruatuc 
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ftnafnf  ranqnam  ex  ^iStoJ.pen.frtncif.  C.  eod.  Sed nrrirnque  fe n- 
tentia  effedfcnm  habere  poieft.fi  pacrum  cc  mpromiffom  ipfi  vi  pce- 
nalclit.Vcrbigratia  litigaxorcs  mutui  inrer  fe  debitores  fum,  Sc 
conveniunt,  nt  qui  non  paruerit  fententiae  nonpetat  quod  fibi  de- 
betur.  d  -f .  interdum.  quod  fi  ita  non  fit,ab  ona  parrc  cxcept  io  non 
firfrcccrit  in  hoc  ot*rbitcr  fcntentiamdiccre  cogatur./.  i  \.f .idem 
Pomponrus.inf.  eod.biodic  vero  crTcctum  habet  (entemiafi  fubfcrt- 
ptat  autdcccra  dierum  filentio  fit  confirmata.  d.l,pcn.$.altera.C.  ai 
e«i.  Sed  olim  juramento  compromittere^Hcuit.^.  $.  atiera.  qnod  .  ^ 
tamcn  poftea  it3Corte#umeft,ut  juramenro  compromitterc  non 
hcercr.  2^oz/r*  'ti.c.qmutvere.  n.Ioretamen  Canonkroficom»  rmtCamml 
promifeoiuramentu  fitadjun&um,  fervan  id  opotrct.c.  a.  ^<W""f» 

«£i  «  w^.Quod  admittendr/meft,uifi  qoa  Icge  autconfuc- 
tudinc  provincialicontiaiiom  fit  reccprum,  utin  Hifpania  nulla; 
conveutiones  ratamentoftabiliumur.  Vide  cjnenos  ini.i.inf.  De  . 
fureytr.  1'lanc  tametfi  *ex  fcmenruarbim  per ftipularionemcle-  *X 
c*t i  olim  a£t  10  non  erat.  d.L  ptn.  (.  h.u  fi  taracn  fingsla/i  pacto  fen- 
f cntiar  ftandum convcnifsc c,in  id  quod  inrereft  ex  ftipohtu  ageba- 
tur.  l.dtem.  17  .§.jin.inf.eodtcor,vtnit.c.fcr  tuas.tx  tod.Qnid  tergo# 
An  hoccafu  atbiter  (ententiam  fcrrccogatur-non  vidctur,quiaad 
hoc  hatidaliteraftrictusccnfcturquamu  pcrnaift  adjecra^./.j  i.f 
l.tnfitod.  Atque  iia  vctns  gfbfsographus  Petrus  (enfit.  M?gis  tame 
r  ft  td  quod  intereft  hic  fuccedere  looo  pcenas,  quod  Iohanni  vtfum 
fuitrnequeenimhicrcfertcertaaninccrta  (uromafitpromifsa./.»» 
antcm.  U.  inf. eod.  incerra  vcro  fumma  ipfa  re  cenfenda eft,cum  id 
quodfien  convcnerat  non  praMlatur,  /.  fttjuis  abalnKrDeRe  lud.W- 
lud  *  quscfitura  cft,  compromifso  fub  pcena facto,  6r  reductione  ad  jf 
arbirrium  boni  viri  abaltera  parte  poftulara,  qnas  ipfainjuftefuc- 
cnmbat,an  pcenam  folvcre  rcnearur: Qupdquidem  Barrolo & plc- 
Xlfquc  vifumcft  t  Bart.inl.cjui  Kfimt.%.  duo  ftatres.  in  t.  oppof.  De 
Vcrb.  Obl.  Cum%  Saltc.  &  alti  quos  aliegat  faf  ibtdem.  num.  \  $.  6c  iu 
judicandofcquendu.Pcenaenimea  nonram  ex  fcntentiaquamcx 
conncntione  proccdir.  ptrttx.ind.$.  duofratrcs,  Ncc  adrem  facit 
quodinfpecie  cius  rcxtus  non  manifcfie  conftat  (cntcntiam  foific 
injuftam:  natn  etiarotum  cum  (entemia  de  rc  principalijufta  non 
clr,  de  acccllorio  ofBcium  judicts  impcrricndomcft.A  esdivtrfo. 
.  f.t.Dtl^i  V iW.Sunt  taracncValiaargumcnta  inhanc  fentcntia 
abatysprolata.fcJ  qux  tera  rectc  cxaminanti  minus  ad  rcro  pcrri- 
nere  parebunt.  Ego  in  ptopofito  fatiselle  putopcenamex  ftjpula-  v 
tioncdcbcri,  quarcomtnifia  eft  quam  priraum  promiflor  ccnfctut 
^pnita  compromiisura  venire  Nonnulli  taracn  divcrfum  fenfe-  « 
m\\\.viret.&  jingtUnd.^nofratret.Movet  eos,qood  jufta  caufa 
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Adl.fcicndum.i8.ctl.if. 

Vi  cx  hoc  edi&o  rcft  ituunturad  d.tmnum  quidem,non  tamcn 
^vad  lucrum  rclhtuuntur*f  /.i»  S.fin.fnp.  Scdita  temperandum 
eft,  fi  lucrum  iltud  tcndat  ad  damnumtcrtii.pcrr  hnnctext.  alias  c- 
nim  quin  etiam  ad  lucrum  reftituantur  fibi  inictcepium,nulta  du- 
uuMoch.l.&fiv:.i7.inf.cod.inf*  Plura  dc  reftitutionc  Iucn  po- 
luimus  (upra  tnl.ait  pratori.}.  hodte.de  Minmlt. 

Adl.ircmait.2/  ctl.22# 

Vcrf.l^AM  si  puit  procurator.)  Hic  rextus  notatur  in  co 
A-^quod  contra  procuratorem  abfentis  judicium  initium 
rnbcreporeft,quodque  procurator  abfenrisetiam  abinitiopoteft 
citari.wf  not.^ai.fac.l^Xte  Adtm.  Le^.l.enm qut.C.  dcTrocur.  Scd 
&  adminiftrator  finc  mandato  ciuri  porcft,  defendcre  tamcn  ita 
dcmum  vidcbitur,  fi  &  judicium  fuicipiat,  Sc  judicatum  folvifa- 
tifdct.pfr/w»c  fcvf. Dcfcnfbr  vcrd  comparcrc  non  tcnctur,nifi  vcl 
gcneralicitcturedi&o,  vel  fneciali.wof.  Bal.  &  Bolog  hic.  Itaquefi 
dominusipfcabfcns  citetur,hoc  dcfcnforcm  noii  liga r.  Quan* 
quamilludcxpcditummancar,  fi  defenfor  non  cavcat,  cum  non 
audicndum,&  confcquentcr  abfcntem  habcriproindcfcnfo.Ro- 
garitamcn  aut  cttari  luper  ca  rc  popinquos  ac  amicos  oportet,an 
cum  dcfendcrc  vclint,qui  Ciid  non  acccptenr,  tcftationc  accipien- 
dum  cft  cos  id  ncgare.ut  ita  reftitutioni  li r  \ocus.pcr ./.21.  bic. 

Adl.  fcd ctfi2f5# 

1 .  Retegitus  an  ty  quaudo  per  abfentiam  Ufis  resfituam\ 

2 .  Procuratore  damnato  quatenus  abfcns  redituatur. 

3.  ln  caufis  arduis  an  quis  procuratorom  mittere  togatur. 

%.\.)  /^Ontra  bannitum  t  jc  rclegatnmreftirutioeft,  at  ipfi  rdc- 
^gito  reftitutio  vix  alitcr  datur  quam  cx  CA\ila4  tex  &  DD. 
^iVPonamuseum domi  procuratorcm  relirquerc  nonpotuille,  u- 
lique  teftituendus  eft.wf  htc.cji.+o.  $.i%  tnf-  cod.  qui  non  icftuuc- 
tui  fi  procuratorcm  mittcrc  poiuc  ih./Paptntanns.  20.  m prtnc.Dc 
t^W<».Pi  »>  c  t  fiprocuraror  eius  qui  cx  jufta  caulaabfun,  fitcon- 
dc.Ttnatus.dominus  catenus  rcftuuiiurur  appcllarc  qucar.  l.ult. 
fnp%  Li  'Zcft.w  Int.  fcd  ulrcnus  non  reftituatur./.  i <.qm.39jnf.cod. 
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ubividequa  hac de rt-  trafhiuus tatm .Utf*kpie&  recW  1  dicHrnj  in 
caufisarduis  ncroincm  abJeMCfn  facilc  ccgendum  invituni  pro- 
curarorcm  nmtc;e.rt2.fxfrK*r«Cercrum  quandocaufa  &  ccca- 
fiodefcndcndrtalis  fitut  rclegatus  procuratoferodomt  relinquere 
rotuerit  vcldtbucrir,an  minus^idcmncinfacro confiftit,  &  arquo 
judicisarbitiiofinkndumeft.^.fc^r.m/.wwrw^i^.y^p.Af. 

1 .  An  c b  igncrantiamrefiitttttc ctntra prdfriptiencm 4an- 
da.&twm.j. 

j.  Cafttali  crhnine  damnatus  anjer  mairimcmum  cttm 
meretruc  JtheretZrjte m  tjutd /  firrtftt  m  cctidcrit,  aut exjaw 
ticncm  miruuloitcUclinmu^ 

f.FinaJ.TjT  cenerautl*  QvoTirsctt*cxvB  oyts  ix  necssm- 

JLtATE  NON  »X  VClUNTATB  AltfVlT,  DlCI  OfORTIT,  £1 

subvenundun.cVc.J  Sed  oua  fitu m  cft,  ancx  gencrali  claufula,. Si 
*ua  mihi  jufta:  cb  probabikro  4  ignoranriam  contra  longi  vcl 
loogiiTimi  reropoiis  prarfcriprionero ,  rcftitutio danda  fir,  qood 
rouitis  vifumeft.  Maur.inttaR.fR.eft.ct$7.5%.S9&alii»  Con«a- 
riuro  ramcn  vciiuscft.Suoi  eniro  inventa  przfcriptionum  jura,  nc 
dcrainia  rcrumin  incciio  tilcnt.cV  ut  quifqucnw>veat«»fumiDi 
foleitia  rtm  fuam  cvtarcjnfl.de  Vfucap*  quae  fi  prartcxtu  ignotaa- 
tix  qucant  infrirgi,i?ro  dcfininoncs  catundcm  magna  cx  partc 
vacuar  ficnt.Ncquccnim  quifcic  rem  fuam  ab aJio potlcftaro, tui 
eam  volunratc  altcri  relinquet,coque  6V  prarfcriptioncsplcrafquc 
probabilius  dicimus  contta ignorantes  induclas.  Lult.  verb.nuliu 
fcientia  C.de  Trafcrip.Long%  Ttmp.Cui  acccdit  quod  is  qui  prailcri- 
pfit  plenifllma  mtnutionc dicitur  fccurus. /.  cmnes.  Cde^o.  *An* 
frtf.M  vcid  vclmaximum  ciusrci  argumcntum  en,qudd  olim 
ctiam  biennioconclufa  futt,  rcrum  ltaJicarumpra?fcriptio,quaro 
quidem  temporis  argufham  impcrarcr  corioir',  dccctetotamen 
nihilexccpit./.ww.C^  Vfucap.Transfor.Scio  cquidcm  his  rcfpon- 
fumerfc,convir.ci  argumenps  ijs  pra:lcriptioncm  ctiaracontraig- 
norantcs  cfie,  fed  rcftuutionis  bcncficiuro  nou  rolli :  at  hoc.paium 
probabileeft,cumnulia  lege  caurum  fit,igroranu*am  rcftitucndi 
mijotis  clle  cautam.  Ncque  vetd  ad  rcm  facir  gcr.culis  huius  edi- 
c>iclaufula,quia ea  non  obtinet  inijsquce  ccmraiaticntm  juris 
introducontur,  fed  lllis  n^odd  fpccicbus  quar  varicex  facloacci- 
dvm.Weftnb.inCemm.kuius  tit.numAO.Cevairnu.iri c.pojfcjja  ma~ 
U  fidei.par      . }  Sachin.tib.  1 .  Controu. c.6<jt  Pinet.  in  jiuth.mf  Q de 
£on%  Matttn.  Planc  t  tarrctfiisquiiucrifuicaufa  abcftrcgulamer 
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Adl.CUmmiles.30. 

QYod  htc dicitur  pofleffio defuncti  continuari  in ha»rca*em,ur 
tclligc  nonde  poiTciTionis  aao  fed  ufucapione,erTccrumni- 
miroro  pro  caufa pcr  metonimiara,  An  verd  poUeflio  in  hzredem 
rranfeat,  id  alibi  cxpligimus.  vide  qua  ponimusud  liufuis,  D<  Lib. 
&<Pofi%Her. 

Adl.fi  is  cuius.  31. 
I*  guifeB  reflitut.poffejsienem  reintflns  ejf^qtutmdcli^ 
nem  in  pcfierum  bdbcdt. 

2.  J>u*m  exceftienem. 

3.  RefciJJeriddClieeb-RefUutoridqudmiiudurent.&n.d,. 

SI  is  cu ius  /  f era  rcipu  blic*  cau la  ablens  u  fuccpir,  poflcflionem  ^ 
nactus  flt  reftitutjonc  fam  impeirata.camque  poilca  amifcnr, 
nonteraporaleraactioncra  habciintra  tempus  reftitutionc  rcddi- 
Cum.fed  2  diverfo,perpetuam<  texjhie.  Subintelligereftitutioncra 
quidcm  concelTam,ied  accionem  rcfciflbriam  necdura  fuifse  infti- 
tutam.  Ncqucenim  fibrfus  pofseflionem  nactus  fit,ultcrius  ad 
fera  repctcndaroopus  actione  habet,quiaperrecuperationcmpo& 
icflionis  actio  rcfcifsoria  finiraeit.frr^*»;  xcx.  Vnde  &  poft  id  4 
tcmpus  exemploactionis  retciisorisexceptionem  habct./.»*c»#iM 
f  peH.ff4p.cod.  Non  quidcmtemporaicm  fcd  perpetuaro-  Perinde 
aimirom, ut  fi  in  poltcrum  pofscfljoaraittatur/non  actio  hxc  quas 
fcmporalis  cft.  f.rurfus.  Infi.  de  A&.  junc.l.in  honorartts.De  Obl.  & 
%/fUXcd  perpetua  datur  jtt &fc.Ccterum  quia  * temporalis  actionis  |# 
rocminimus»,  videamus  reftiturotia  actio  cY  relci/soria  quamdia 
durcnr.fcgoitafcmio,Rcfiitutionisrcmcdium  hodic  durarequa- 
driennium. l.ult.CdeTemp.in Int.Thft.  Kcfcilsotiam ver6  attio- 
nero,  id  eft  ex  hoc  edictojam  nunc  rcfticutam  ultra  annuro  non 
cxrendi./.u»  honorariis. )  j .  De  Obl.&  Att.d.f .  rurfus.tbique  DD.de 
/fttf.qui annus  adic  reftitutionis  imperratzcontinuuseft.  ut  recte 
'2art.not.in  l.fin.C.Ex  Quib.GtufAfsi.Hoc tamcn  4  tcmperandu,  ^ 
nonutex  quacunquc  reitirutione  inpofterumagendi  racultasfic 
annalis,  fcd  ira,  ut  f>  longius  tempus  abfentlx  fuerir  quar  reftitu- 
cione  dedir caulam,id  anno finiatur.  Nam fi  anno bxevius  fit.  non 
diutius  cxperiri  liccbit  quam  inrra  tempus  Jxfo  leftuutum.l.fcd 
&ft  i6.*.ft  fcru.fup.eod.Lult.fup.de  Mm.fac.d.l.^SDe Rest.Aftl  & 
Ifen.C  .Qutb.  Non  ob  longt  temf.  praf.  Potcft  tamen  utrumque  ju- 
dicium  (erael  excrccri.quo  cafu  utrique  finicndo  quadricnniurn 
datum  cft*a*fc.C. de Ttmp.iu  Im.T^fi. 

 -■    .  "       ■  2  f  w>  • 
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1.  Rcipublicae.  36« 
RclfltaeftfaprM/al.f.Jfe.iwf. 

Adl.  isqui.39. 

1.  Jj>ui  reipubliucaufaabfens  procuratoremdomi  teliquit 
an  rejlituatur .  &  num.  3 . 

a%  ExfliMtur26.f.firt'Verfifdfipm}  fup.eod. 

*  /-\  Vi  rcipublic*  t  caufi  abfens  procurarorem  domi  reliquir.fi  re* 
viftirui  velir  non  auditur.  tex.hic.  prartcrqnam  ad  appcUancram. 

»♦  l.uU.f»pra.  Thin  /m.  Hefl.  Quod  igirur  t  ahbi  reiatum  eft,  ablcn- 
tem  reipublicx  caula  rcitiruilive  procuratorcm  habucrir  fivc  rai- 
n&s.  Ifed  etfi.  i6.fmfin.verf.f*pifsime  fup.hj.  id  cum  modcramine 
aocrpiendum.quando  pura  comra  procuratorem  mandati  aclio  eft 
inanis,qu6d  fcilicetisvel  otrmemaihgcntlam  quauidcbuir,adhi- 

*  baTt.vctncceflnia  cxcaufaprocarario  finita  fir.Dcnique  t  &  refti- 
rotio  tocam  habct  omnrrrodo  fi  procuraror  fitdefunctus  vclcx 
caufa irnpeditus  ncgotium abfcntis  recre*  procurare.  /. nec  non.  it^ 
fup.eod.  Addc  qor  ponimus  fapra  in  d.l.16.  $.  1 

Ad  1.  fi  qua.  40. 
Vidc quxpolittfupra  iuUio.&Lfed  ttji.t6.$%  iW. 

Adl.fi  quisftipulatus.43. 
Vidcqufcpotiimusfupra         ho&ibus.i  j.f.fihtvd* 

DE  ALIENATIONE  IVDI- 

CII  MVTANDI   CAVSA  FACTA- 

« 

TIT.  VIL 

lu 

Allcgata  eft  infra  in  1, 4. 

Ad.i  .  3* 

$.<>pns. oi  is cut  novum  opus  nunciatum eft,  locanr  ▼etidtdtrir» 
^emprorquc  novumcpusfecerir.cumncutro  cxnovio- 
peris  nuiiciatoris  potcftagi.Nequc  eaira  huicnovum  opusmm- 
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ciatumeft,  nequevendkot  novUroopusfc^ic.*f&$.Nccmutat  I. 
nlf.infra.DcNovi.Op.Nync.  «bieaaaiercinominedaturincm- 
ptOfcm,idenimtantnwcatcnnsvcrumeft,utaovulm  apu*  patia» 
tur  toM/DV.ibultm.  Tac.CcnUi.&utm.  Jropenfafum  veto 
norameadvctfuscraptotcma&io  cftjeoqucadeas  rcpetcod*scsr 
hoc  edi&o,  pct  Teftnurioswra-ptfctorMadvcf  fus  vcndkotcm  agcn- 
dumeft(in  factum,«f  ktctnf.ex  ejmbns.  ■  , 

f  .Final.)  Obftat  l.fin  autcm-  27.5.fcd  Sc  is.  &  qui petitorio.  $6*  in 
princ.DcRci  Vind.  Solutioncm.lvidc  ibidcra. 

Adl.4- 

f\Vod  hic  dicitur,  te  ufucapta  ab  eo  cui  illam  poffeflfor  alicna- 
y^Jvit  u  t  co  modo  ipfe  convcmrt  non  pmln,Iooum  habetclmcei 
di&um:  inteUigc  dc  re  hon  furtrva',  nec  ilmili  \&ioifie&4.f.furti* 
UA.Infi.  de  Vfucap.  Nccad  rem  facit  quodquaiquc  fcre  rcs  judicij 
inutandi  caufi  alicnatasdolosecOntrettati  vidctur./.  i.fitp.eod.ojiiz 
inufucapionc  jurccivilitaltem  fatis  cft,cam  ab  initio  bona  fidc 
fuiflc  pofleflam.  /.  i  f  D*  Vfmap.l.pcn.  pro  Emp.  Scd  quia  hoc  }*i  C4m§* 
jurc  Canonico muraturo  cft,ita  ut  omni pollcflionis  tempotc boua  J"  f*J^eA 
fidcs  tcopitiiuuc^  deTrafc  pefefor.de  JZi 
dicimus,  rem  faltcm  mobilem  dolo  raalo  juoicij  alicnandi  caufa  * 
ccffam.fi  ca  rcvera  altetius  fir.non  ufucapi.wrfaw  pre.  At  vcr6  ufu- 
capiobiennio,ttiennio,&  itadcinccps  pcrficitur.  fnft.&f.de  Vftt- 
fttf.quando  igitur  hoc  judiciumannale  cftJ.vetpoft.6.inf.htmcvc- 
nit  ncc  poft  rem  ufucaptam  id  ipfum  fupcfeflc.  Sedpraefupponcn- 
dus  cft  cdfus  qnores  diorius  ab  aUenatorefuH  portefla,  ut  intra  an- 
nifpatium  abemptorc  ufucapiofit  compfew.Coiitmuatut  cnim 
co  modo  poflcffio  bona  fide  inccpta. 

l.Vclpoftannum.6i 

A  Llegatainijs  cftqu*pofui«usproxirad4^A*.  Annum«u» 
./Vtem  hic.ut  in  plcrifqucicftitutionibus^cum  Martino  utilcro,. 
non  cotKinuumintelUgiams* 

Adlcummilcs.ii. 

ACttt  inqnem  iudirij  ranrandi  caufafstta*Henttiocft,  e*ce- 
puotoc  efflatorii  tcpempOteft,adcdn»  ft  tc\  ipfe  velamhor 
cius rcm'profcquiultcriusvcht,isagcrccon>pellatt«  qoirenrvci 
aOiohem  tt&vtxM.AX  cutita,c«%ccdcm4o  )m  fu*»ii»poten- 
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'magiYcjue  eft  appellari  non  pofse.  Lnon  difinftttmus.  j  i.ff.cttm  tjui- 
dam.tnf.codJ.i.C.eod.  Sitarocncvidcnsgrariaautiniquitas  arbirti 
apparucrit,  pctitioni  pcena?  in  conventionern  coropromifli  dcdu- 
«a»  opponitur  exceptio doli.  dd.letibus.  Scd  propter  eandemcau- 
fam,fienorrois  lafio  fir,rcdu£io  arTarbitiiuro  bonivirireccptaeft. 
Quod  quidcmomoi  dubio  carerfifiatintra  decennium././*rp*- 
C.eod.Scd  &  poftca  fide  evidemi  gratia  aut  iniquitate judicisccn- 
ftet,idem  adroirtimus./.ja.f  cumauidam.inf.eod.  Eius  verd  poftu- 
landa»  tcmpus  menmurex  cdidtode  Rcft.major.  videnoslra.  ind. 
f.cum  autdaminf.  Malcproindc  Fachinauscx  lmroolaannotar,a 
fenrcntia  arbitrt  reduflionem  nonpeii.  Fach.ltb.f.Contrott.c. 
Naroque  idnec  intcrpretibus  probatum  nec  moribus  rcceptum 
eft.Quamdiu  veifc  rcdu&iopionunciationis  pcftularc  qucat  ab 
arbitratore  factat,  id  infia  cxplicatrus.  inl.7b.Pfht.  Seaquas  ht* 
fioenotmist  fitcVgratiam  aut  iniquitatcm  judicisarguar,  id  totu  ^ 
infa&ocoiififtit,&  aibirrio  judicis  rcl1nqDcndumcft.P4rtcnw.wf, 
muintavaltts.  nuru.  j  3.  in  fne.  *Dc  furcjur.  (/«i/.li .  Obf  1  s+.num.  1 i> 
Maloramcn  moreeadcm  in  ncnnullisEclgicarcurijsficiltcV  ple- 
tumquefine  altioricauia?ccgninoptcoiiccdirur,qut>d  optandum 
fotct  quandocjuceroendari^cumtx  caccnfuctudinelites  leranruc 
liribus.  Ad  qucm  vcro  judiccm  rcductionis  cognitio  pcrtineat,  4  w 
difputatum cft,  &  nonnullt  ccm ad  judiccracauide controverfx  re- 
feruntoidinaiiuro.^rr  l.itC.ubi&tAn.£uimrJr  l.cumki.$.tranf* 
etcttones.DcTranfac.  Qw)dnjOiibusoDtinct,cura  &  cx  gencrali 
jurifdictionts  fuudanda-  ngulaactor  tcquaturforumrci.  CaU.i.  , 
Obf  1 49.il/  infC  ent.  i.Obf.  6 1 .  Rcbnff.  de  Arb.  Art.  1  .gl.  1 0.  Ncc  ad 
icn;  facir  quod  alij  cam  ad  judiccm  ai bitn  iplius  tanquam  ad  judi- 
cetn  (upcriorcro  tefeiunt.rfrg./.wc»  dift wf.ucmt4S. $  i.Q.cum tjuidam. 
inf.eod.  liccr  enim  ibi  icductio  compaierur  appcllationi,  nonta- 
mcnobhccinappellationcmpioptiarocadit.Quinimot  c\exco-  **• 
jlirutione  Juitiniam  ctramcxpactocompioroillj.fi  fententiaaibi- 
rriutnnque  fit  fnbfcnpra,  vcllapfu  dcccndijfine  contradictione 
firmara.aciori  fictio&  ieocxceiticdatur,inftar)udicatL</  l.pen.C* 
eod.  Sed  hcccalua  fcntcniia  aibuu  appellate  Bartolus  auturoat. 
Bart.tnl.2  jp/.rttf/.Contrariuro  rarr.cn  &  intciprctibusoV  rooiibus 
icccpturoaii.ftr  ttx  t$  DV .tn d.l.nen dtfttngntmus  f.cumqnidam, 
inf.h.t.t.i.C.tod.  Jdcniroquia  nonirvenitui  muratum,  quare  a- 
liiet  ftatuamus  nulla ratio  facir.!oW.  SaltcmjingelJn d.l.\  Mar.fan  1 
i.diFlinc.ultjsn'2f9.  eltganter  Dcminus  RroncbXtnt.  1.  Enam.c .61. 
jNcquc  vcrdad rc racir  J.ab  aibir.9.  Dc  Saiif.  quia  ibi  arbiter  acci- 
nitur  projudice  paniu  confenf  u  dato  ut  &  inl.exccnftnftt.de  Afpi 
Hxc  ua  Ji  non  tcncrc  coprcroifli  pai  us  in  appcllatio&c  tofcuierinq 
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frnatnr  ranquam  ex  fi&oj.pen.princip.  C.  eod.  Sed  otri  mque  fe n- 
tentiaeffe&um  habcrc  poteft.fi  pactumccmpromilfam  ipfd  vi  pae- 
nalclit.  Vcrbi  gratia  litigatorcs  mutui  inrcr  fe  debirores  funt,  Cc 
conTcniunt,  nt  qui  non  parucrit  fcnrentia:  nonperat  quod  fibl  dc- 
bctur.  d interdttm.  quod  fi  ita  non  fit,ab  ona  parrc  cxceptio  non 
fuffecerit  in hoc or  ^rbitcr fcntcntiamdiccre cogarar.  /.  i\.f. idem 
Pompontus.inf.  eed.biodie  vcro  efTccrum  habet  (entcmia fi  fubfcn- 
pta  t  autdccera  dicrum  (ilentio  fit  confirmata.  d.Lpen.  §.*ltcra.C.  * 
eod.  Scd  olim  juramcnto  comprooiittere^hcuu.^.  $. aUera. qnod  .  J# 
ramcn  poftea  ita  cortc&ura  eft ,  ut  juramento  compromittere  non 
hcerer.  S^«veif      c.  i/*m  Wo.  1 l,  Iurc  tamcn  Canonico  fi  com*  Ims  C*m*l 
promitsojuramentu  fitadjundtum,  fcrvan  id  oportct.c.  a.  &c.$t  drterftmu 
&  ibt  Abbex  eod.C^uod  admutendameft,nifi  qua  lcge  autconfuc- 
tadinc  provincuIicoiKraiium  fit  reccprum,  utin  Hifpania  nulla; 
conveuttones  futamentoftabiliumur.  Vide tmanos inl.  x.inf.  De  . 
furejnr.  Planc  rametfi  t  ex  fcntcnnaaxbitri  pcr  ftipnlarionem  elc-  *K 
<*h  obm  a&io  non  crat.  d.U  pen.  (.  h.t.  fi  taroeo  fingul a/i  pacto  fen- 
fentic  ftandutnconvcniGct,iii  id  quod  inrcreft  cx  ltipuhtu  ageba- 
lur,  l.dtem.  27  .^.fin.inf.eod.convenit.c.per  tuas.ex  eed.Quid  t ergo# 
An  hoccam  atbitcr  (enrentiam  ferrc  cogatur-non  vidctur.quiaad 
hoc  handalitcrafttktusccnfcturquam  fi  porna  (it  adjccta.^/..}  i.f 
l.tnf.eod.  Atque  ira  vetus  glbfsographus  Pctrus  firnfit-  M?gis  tame 
e ft  id  quod  intereft  hic  fucccderc  loco  pcense,  quod  lohanni  vifam 
fuitmeqae  cnim  hkrcfertcertaan  incerta  fummafitpromifsa./.** 
antem.  M.  inf. ecd.  incerra  vero  fumma ipfa  re ccnfenda cft.cum id 
quod  fien  convcnerat  non  prarltatur,  l.ftcjuis  abalhSDc Re  Ittd.  D- 
lud *  quxfituro  cft,  comprornifso  fab  pcena  facro,  6r  reductione  ad  jjj 
arbirrium  boni  viri  abaltera  parte  poftulata,  Qnaripfainjuftcfuc- 
cnmbat.an  pcenare  folvcre  rcnearur:  Qoodquidem  BartolocV  plc- 
lifquc  vifumcft  ,  Sart.tnl.ejui  T^oma^.  duo  ftatret.  in  r.  oppcf.  De 
Vcrb.  Obl.  Cum%  Saltc  &  alti  qmsaUcgat  J*f>  ibidem.  num.  %  $.  Sc  iu 
judicando/cquendu.Poenaenimea  nontam  ex  fententiaquamcx 
conucntionc  psoccdit.  pertex.in  d.$.  duo  fratres.  Ncc  adrcm  facit 
quodinfpccic  cius  rextus  non  manifefte  conftat  fcntentiam  fuifie 
injuftam:  natn  ctiarojum  cum  fcntentia  dc  re  principali  jufta  non 
clr,  de  acccfibrio  officium  judicis  impcrticndum  cft.  /.  e.\  diverfo. 
.f.i.Del^i  rind.Sv.ni  tamen  &  a!ia  argumcnta  inhanc  fententia 
aba\ij$ptoUta,fcJqu*  remrcctc  examinantiminusad  rcrnperri- 
nere  parebunt.  Ego  inpropofitofarisefie  putopcenamex  ftipula-  s 
tionedcbcti,  qux  commiflacft  quara  primum  promiftor  ccnfctuc 
jcpmra  compromiisura  vcnirc  Nonnulli  tarocn  divcrfura  fcnfc-  m 
tnnt.t^ret.&  AnicUn  dA^UtofrMtrffsMovet  cos.qaod  jufta  caufa 
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c  xcu  far  a  dok>.  l.^ttmr.'.f*t*fi.<De  Lib  C4Mfi.Sc  cxj*iujs./.< 
dum  9  .etutm.de  Leg.  t.  crgo &  i compromilli pceiu  nrg. /  d*tebnsm 
mf.h.t.  bcd  rcfi>onium  dt.cjufmodi  caulam  mjudicio  quopcena 
peuiur,allcgaii  nou  po(sc,tum rcsca  judiciojam  firrcrminara./tf/I 
m  d.  .duo  fratres.num.  1 9.  Maximc  cum  id  quod  intcr  catdcm  par- 
leslcnaclin  unojudicio  cognitumelt,  inalio  ncquear  rcttactari. 
Ltpud m  d$em.f>  iSDt  CemptnfUtc  Facb.itb.i 0.  Contron*.}}. 

Adl.fcdfifcrvum.o. 

«. 

JT,  C I  qu is  judcx.j  ludex  nrdinarius  cius  rci quar  in conrrovcrfiam 
*^dwductaelt,coropromillumfulcipcrc  nequic./rjc./jjc.Necmu- 

rat l.i.j.5cpoit'  DeOp.Novi.Nunc.quia  is  nondecompromuTo, 
l*Ct*m.  ftdpropriojudicioaccipitur.Pbnelu.rc  Canonico& Confuctu- 
«murt»»  dinc  huius  fcculi  rcccptumcftconiraiium,  cumin  ipfos  judicci 

dcciuoneslitium  compromicraatur  quotidic.  j/. m  c.  <x  ttmport.  #T 

i*x  putrtt.tx.tod^Urntl.dtt^rb.  | .ifer  tot. 

I.IK 

fJntcrduni.jRclatus  in  ijs  qux  ponirnus  fupra  tdLi.cod. 

l.Pomponiusu. 
f.Pcnult.jRcjatusin  ijs  cftqux  ponimus  infAadL^^eotL 

Adl.  Itcmfiunus./7. 

$  TTemfiplurcs.JPlurcsquiarbitrium  receperunr.unoautaltrro 
*abfcntc,  fententiam  non  zc&&  pronunciant  tex.btc  Qucd  non 
itacftindecrctis  ordinis  municipalii,  aurcorporis  cujnfquc  altc» 
rius,vidcqua:pofuimus  f\\yt\\Ad  l.nutli.  Q«nd  fmus  .Pn.N  om.  ted 
H arbitri omnes ptsientes  linr pluia furlragia  vincunt,  etiamfi  alt- 
ims€*B9m%  quidi/Ieni iant.  c.  i.cx.cod.  Qnjnimoarnphus  lurc C  monico  ma- 
f£r  tfe/»  jorpars  aibitrorum  cthm  altcra  parte  abfci.tc  fer»tcntiam  fttrc 
m.dner/*.  qucunt^modi  oinncs citati  fmx.tex.  &gLtn  c. nlt.de  Ar.m  6.Quod. 
obunuit  &  finicndis  Imbus  beuignius  cft. 
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Adl.Cclfus.2j. 

QViab  trbicro  incra  cercara  diem  foWere  aliq&id  vel  praftaie 
damnatus  eft,  etiamfi  rranfidU  dic  folutioncm  offcrar,  nirjijo. 
minus  tencrurad  pctnara.Quod  ftdcbiruraaccipiarur,pa:namctc- 
ditor  perete oon  potcft,  (cd  doli  exceptrone  rcmovecur.  uthic.Pttr,- 
inde  cV  alias  quando  dicsac  pcena  pariter  in  obligatione  func,  non 
admittitur  putgatio  morae.  LmMgnamSZ.de  Comr.Jiip.LiXZ. o\c  /kjc 
Empb.  L  tra\ettttU.  dc  Obl.tfr  vfct.  Quod  tamen  in  ftipulationibus 
pranorijs  non  tam  ftridumcft.t/i4*/^W<«w/.C.^  Ftdcim£&L 
& Jtpofi  trct.Si  jg*/x  Caut .  [adftft.  w 

].diem.27«  J 

•  • 

l.glquisIitigatorum.JRcrcnurin  ijsqua^nirausinffW,j,. 
f.Finalis.JRclatui  eft  fiipra  in  iis  tp$a  ponimms  udlj . 

l.Konautcm.28. 

Elataeftfaprainijsqua?poDimusad/.z. 
«■  J.Cttm  qaidam.;  Rclacus  eft  in  ijs  qu*  fopra,  adi  1  %ccd. 

AdLnon  diftiBgucmus.32. 

$ .  1 .)  A  N  compromilTo  finc  pcena  fa&o  cogi  nequeat  at biterad 

Yvfenrcntiamfcrcndam,  dixi  fupra,  adLx.cod. 
$.Si  muher.JFcraina  pro  alio  comproYnitterc  nequit.quia  id  inrer- 
ccflioncm  iaperet,*r  bic.  Sed  nequc  compromiflum  ipia?  roulicres 
fulcipiunr,  quiaofficium  hoc  vinlecft.  /.  ult.  Ceod.  Lfcmma.  *De 
Tfjtg.  Iur,&tbt  Dcc  Quod  camencum  moderamine  accipicndum,  Mmfier  mu$ 
nili  pcrmifTu  Pnncipis  raunus  publicum  fuftincat,  quod  motibus'  »*"tocx  mo 
huiusfcculium  venic  quotics  ipfa  pnncipatum  vcl  dominatio-  *****  ***** 
nem  bcneficiariam  vcl  jurcfuovcl  ruteJa:  nomine  libcrorum,  .id-  fteul*  '*m* 
roimftrar.toigiturcafu  cVarbitrimunuscomraodc  fuftincbit.  Id-  VT^fT 
que*  lurcCanonkoconftituturacft. c.dtlccti  cx.eod-  /W"  * 

0 .Cura  quidara.j  An  afcntenria  arbitri  appcllari  qucar  plunjsus 
•  fupia  rractamus  tn L 1 . cod.  II lud  conftat  cx  h >c  texru,  t\  roaniu.fta 
iniquitas  judicanris  apparucrir,  cxccprioncm  doli  malipcen*  ppf- 
tulationiopponipoflc.  Er  lgirur  Ci  pcena  adpofita  n,on  ui,fcd  a/ias 
feotcntiacxpartmraappiiobalione,  iuxta  formamlfcntC.cod>c&c~ 
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&um  habuerir,^ucdcaufa  malevolentia:oY  iniqua?prcnuneiatio- 
nis  poftea  dcmuro  apparucnt.bcr  )£nc atimiflu m  ci*i ,icfl  nuticrc ru 
io  inrcgrum  poAelan  pof c  cx clau  fula,fe/ /i 9*4 «//4 pitbtjMfta.Ve 
Hesl,  £Mat*r.  idquc  hic  Coflahus.  *  * !5«/. i*  /.  vtxMics.  Qtandt 
Trou.Non  cfi  T^cc.  annotat,  &  ufu  cbunuir.  Scd  cam  ncr  ln.c  ib- 
krti  caufa-  coznitione  dandam  porarim,  licc t  ordinarius  pioceftus 
vixin  hac  re iu  ufitatus.  Rcdc  vcid,&  litiuro  bicviandaiumcau- 
fc  appotitc. 

#  *  AdI.Hduo.34. 

/^OmpromiJfuro  uniuscx  corrcis  credendi  aur  debcndi  alteti* 
^noccr  velprodeft  itadcmum  fi  fucij  fint,alias  non  item.Kav 
toc.Ncc  mutatLfiunus.z7.inpr1nc.De  Paft.  ubirclarum  elt  focm 
iocio  pac*o  nocere  non  poflc,  quia  hoc  vcwra  eft  in  pado  ftmpk- 
ci:  namibciusfipafiroiemittat  cauiam  coromunem  malcvertatuc 
111  communi  ir,  aon  peiiodc  compromittcndo.C«>«^./i*.*,CwP* 

Ad  l.uTeriatis.3©". 

O  Entenria  arbhri  cogcntc  prctore  die  fcriaradara  non  fubfiftit, 
•^uifialiud  convcneru. ttx.bic.  Quroiroofiparres  nonconttadi. 
canr,etiam  noncogente  prxtorc^dicbus  feriaris  fcnrenri.t  lata  va* 
lcr. Quemadmodum lzpe  vidi urrninos  compromiflorum  dicbus 
criam  reuatis  fcrvan-Arquc  idroonbus  rcccptum  eft,  quaLquaro 
dimciliusa  Prartorc  cogcndusiir  aibitcr  alijsdiebusquam  cogc- 
icturjudex,  lcmcnuam  fc*c.  l.Tompontus.  1  $ ,} .pcn.fnf.dc  U co- 
gatuidcfacto,roagisfit  fcntcmiam  nullajn  cllc. pcrhunc  ttxt. 

Adl  nonomnibus.30* 

1.  Lsfnarkiter punire  centumatum  fefiit.  &  3. 

2.  Concilmur  /,  zjnf.  DeUtdu- 

1»  r  hicdiciturarbitrum contumaciam  partis  punirc  pccu- 

V^i^pofic.dubio  uorrcarct.  Conccftum  enim  id  cft  lolis  magi- 
ttia.iDus  Ol  quidcm  majoi ibus. l.i.princ.St Qnit  Im  Dtc.Non  Ob- 
temp.Ht  vcrd  quiaid  ibi ncgatur  magtftratlbus  mumcipalibns,ar- 
bitnsnegatum  cenietur  roulto  matys.  Scdibi  agitui  dc  pur.icnuis 
i\squi  i]uodcxticnjuro  iu  juuidicitouc  tft,oon  fAC*um,quJf  pe 
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quwcocrcere  foiis  ijs  concciTuro  eft  qai  iroperium  habemthrcve- 
16  agitur  de  fimplici  pecuniaria  pcrna.  At  obftare  > gravius  vidc- 
cor,  /.  i.  § . fi*  D*  Mic.  ubi  lofis  i)s  multae  diccrda:  jus datur  qui 
publice  judiciuro  habcnt.  Sed  rcfpondcmus,  Atbitruro  quidam 
condemnare  polse  in  pccnniaroqoam  paitcs  m  ptfraro  fqwuroa- 
cix  mnt ftipulati,  ut  hic,  fede»  rooha?  ikimuc  non  v*nit.  l.ultuA. 
\\i.D*  Verb.  Sigmf.  Dcnique  i  i\ mpilde  rosnaconturoaci* cqn- 
vcncrit.  &  alterutcr  litigantium  cmaneatcontumax,  ncc  fententia 
pronunciari  potcft,  tk  i  picnuntietur,  (nifi  id  actu m fit  ut  abfcnre 
•uoque  parre  fentcntia  profetri  qucat)irfo jurc  non  fubfifti^Ab- 
(ens  tan-eninlpcrnaminctdit  comproroitso  comentaro.quia  per 
ipfum  crTccrum  cfL  qud  minus  axbitrcturJ,  dtcm.  f. ftuuis  litigutf 

TMM.f*P.€9d» 

m  $ 

Adl.AlbltCr.4r. 

J7X  hoc  texto  conftar,  ne  quidcm  Fifcouti  ttrtio  pcenam  cxpri- 
^vatorum  convcntione  debcri.  Nec  mutar  li  1 ,  in  finc  princ.  in£ 
Vc  lure  F»fci,quiaeaprcccditcum  ex  cotmactu  aliquoprivaro- 
tum  illicito  pcena  Fifco  obvenic  Quintamcn  Fifcopcr  tcniom 
quaeri  pcflit,quoticsper  tcrtium  quariitur  privaro,oulladubitatio 
ta.V4rt.iH  l.mn  alttm  ^m/Pnf .  Salu,  torAgl.m  c.  auanquam.  <D* 
Vf.tn^  %  ■ 

Adl.ineo^ffsi,43. 

AN  reductio ad  arbirrium  boni  viri  in  atbitrijs  Iocum habear, 
pofuitnus fupra  in  L I. &l.mn  dt&tufuewut.  32. %. cumqui- 
dam.eod.&  in l.  fOSZraS*. 

NAVT^E,  CAVPONES, 

r  :  S|ABVLARiI,  VT  RECEPTA  RESTITVANT. 

tit.  I  X. 
Ad4.i.in  fincj.2  &I.3 Jnpriucip. 

QVod  hicdicitur,  nautaro  vecrorum,cauponcmviatorum  fac* 
rumpraeftare,etrepugnar  1.  licer.  6  J.in  racturo.inf.eod.fcd 
eaproccdit  inaaionc  faiuadvcifuj  Nautas,Cai)p.  Stabul.  ctnvc» 
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witlm^.f.ptnAnfSurti.tAdvtrf.  Nmte.\uzv  ttb  rextusin  aerione 
rcccpn  bonoraria,  Differunt  cnim  a&iones  ea:,quod  ea  de  qua 
hoc  rirulo  agitur  procedat  quailex  rmlcficio ,  at  Ula  ex  deliAo. 
B*rt.  m  RHbr  trttus  tuuli,  Vidc  Wtfenb.  im  Cnmm.  kic.  Atque  irare- 
fpondi  Colonia:  Agrippins  itadtorum  cauiadcgens  de  fa£ko  ia 
jttdiciocOntradictorio  confu hus,  cum  per  v im  clandeft  inam  vu- 
totes  quid  cjc  caupona  rapuiisenr.  Anno  1/97. 
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Pars  II. 

» 

LIBER  QVINTVS, 

DE  IVDICIIS   ET  VBI 

QVUQ^E  ACERE  VEL  CONVE- 

uiri  dcbcat. 

TIT.  I. 

Ad  Rubricam. 

V  D I  C 1 1  fignificatio  ▼ariaeft.potoemmce»»- 
furam,mocl6  publicamcaularumdifccptarioncm, 
modd  aciiotiemj  rurfus locum  obi  litcs  peragun- 
tur,dcnique  ciiam  confcfsum  judicts  &  afsciso- 
rcm  defignar.  Sed  hoc  titoloprcfcitim  rracratur, 
ubt  cVapud  qucm,  quo  otduic  caufat  diiccptari 
dcbeanr.  Vndc  judicium  htc  &  profoio  compctcnti.cV  lcgitimi 
caufarumdikeptatiofic  poritur*  Diffcrt  igttur  titulus  ifteabeo 
qui  lupra  pofituscft,dc  Iutiidictionc,qnia  illo agituf  de  ofhcioac 
potcAatc.quaai  (okot  antiqpitus  injure  dicundo  exercerema- 
giftratus.Licetnonnullactiamibidcmdc  foro  competentiadmif- 
\Lfi  convenntt.  i&.ttcm  Lfen*  &  ttit.ctdtm  illo tituto^ 


Ad  l.i.&princl.  2* 

x  •  C$nfetnfis  fifimm'  qndteims^mtfdtffiotitm  ptnJet,  ve* 
inus%&  4; 


3 .  Henjnetndtnes  qus:)urifdi8iones frdter  jns  cemmune  re* 


4*.  1»  locveontrUlus.  dut /eluliesh  qmensu  ouisfii 
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firttatut  vetminw.  &  nttm.  5  • 

7.  Confuctudo  arreHommunde. 
S.  gnatcnw  accipienda. 

9.  Abfemes  Rcifubltu  caufa  reveuudi  domum  iushabent, 

10.  Z*  rcw  ubi  exerccnda. 

1 1.  In  mutttis petitionibusidem\ej'  ratione  tentinentiaqus. 
>do  quis  \uri\dttl%fortUtur*  CT  num,  1 2. 

1 3.  Ratione  dclifte  etumfomm fortimur* 

14.  CUricw  ejr  Jludiofus  quatcnus forum  fortinntar  rationt 

frivilegi)  i<f. t7.jS.cr  19* 

20  Incaufisarduis 

)uriflic?ioficm  babeat. 

?•    f\  Vi  t  junfdiccioni  prarcft,G  qux  parres  atcerius  foct in eoni  con- 
^^fcntianr,intcrcardcmjuri(dictioncrnfortirur.f^r.^.Confen- 
tire  verd  itaintelliguncur.ft  fciantuna&.ipfias  juhfdictionem  non 
cfse.  l.i.  hic.  aliascnim  pcr  errorern  adire  cVconfcquentcr  nihil  a- 
gerc cenfentur  Lrtpercrroremjs.fmp&ejnrifd&jtUdixi.  Hoc  ta- 
t.    mcn  ira.nifi  in  folo  nominc  fic  crratum J.antepenjnfeod.Qnod  td 
in  eum  confcnmtur  qui  jurifdiccioni  niflli  praeeit,  privacorum 
eonfenfus  ju  rifdicrionem  non  tribuit.  /. ;  .(T.de  [*rtfdiEt.Om.Jmd.l. 
5.   pen.  inf.  bj.  Hoc  t  ita  nifi  more  aut  confuetadine  contrarium  ad- 
tmleU  f*  imffum  Gt.  arg.  L  ctemprator.  « 1.  $.\.mf  eod.  Qai  ratione  hodie 
VerUmurti  Confaetadine  Earope  fcrc  Gcncrali  Ooroinas  rcudorum  iatct 
km  tutw  ernncs  vafa llos  de  controverfijs  beneficiorumeir  couvennoneeo- 
ram  raurui  jurifdictrioncm  & curiam  nactas  cft  Eodemque  modo 
6c  jarifdicciones ecolefiafticjc priraurn  func  incrodudtx.  Prorfus uc 
hodicinGclrta,dicccfi  Vltntjc&ina  V  Tranfifulana  Bdgicc  pro- 
vincii«,moribusobrinutrar  Locatorqui  jurc  eraphvreulcos  fan. 
dos  ac  pra;di.i  cmphyteurtca  alijs  conccilit.tnter  emphyreuras  judt. 
e»umeicerceat,quemadmodum  idexercet  dominus  interhomincs 
bcneficiatios.Vtdcamns  q  jibas  praercreamodis  forura  fortiaraur, 
4    Principio  lgitur  4  illud  conftat ,  adtionem  quamque  pcrfonalem 
ibtinfhtuendamnbi  domicilium  habct  reus,etiam{i  pro  ccrapore 
ibi  non  degu. Li.$J*£4ti* mfbtc. L2X.de  {mrifd.Om.Jud.Sed  t Sc 
'  nbiqaifquefolucrcpromific  recre  coavcnirur.  Qtjemadmodura 
lcconaeniri  quis  poteft  ubicoarraxic,  raodd  vel  tabcrnam  ibi  ha- 
bear.vcl  cxpo'tcas  rcnrat  mcrces.  /.  bares.  1  q.§.i.chm  l.feej.  infeod* 
Tcraocranduraenim  hoc  ica  forct,at  (t  quisadvena  force  quippiam 
c osm a  mcrcacoic  tlaucn  ceccirurus,  eo  cafa  rcus,  niii  aliad  conve- 

nent. 


Digitized  by  Googl 


1N  PANDECT.  L I B.  V*  20} 

nerir,loeo  domicilij  (it  qtnerendus.  </.  l.i9.§,i.l.exigere,6(.Jnfced. 
Scdhoct  jurc  novillimo  mutatumcfl:,  ita  ut  ubicunquequiscou-  ^ 
traxir , ibi &  indiftinctc*  qucat  couvcuiri.  Novel.  6  j.c.i .  Indcquc  *  7 
icccptaconfuctudinc hujus  fcculi paflim  iuBclgico arrefta ca luur,  Ccn^' 


exceptiones  dilatorias  non  exclucit.  Planc  quod  diximus  cosqui 
ccrtolocofolvere  promiferunt  ibidemforumforrin.H  itaaccipi- 
musurnififolvant  ibi.fed  in  morafinr.nihilominusin  locodomt- 
cilij  convcnhntut  tcc^c.d.t.i9.§.fin.wf.& totjU.^c  6o Qwdfrta 
Lo.vidc  qua  nos  inl.i.  eod.  ifto  tit.cr  i»  l.fi  convcnerit.fup  ,Dc  /arifdic. 
Ccterum  ^abfcnres  reipnblicar  caufa  rcvocandi  domura  jusha- 
benr,  /.  1  .§.  legatis.inf.htc.ubt  vidt  qua  nos  Ute.  Ocnique  &  adho  i n 
rcm  ibi  exercenda cft,  ubi  res  eft, tit.  C.nbi  in  Kfm  tsfg.fac.  l.quod 
icgatur.  lS.inf.b.t4l  fjres.  lo.inf.  Dc%fiVind.  quanquam  &  ubi 
quisdomiciliuni  haber.ctfires  alibi  fitaeflet.conveniri  poilct.A/. 
iribigl.d.tit.C.ubi in  7(gn.  Eadem  r  verd  rationc qua  adrio  mretn  ,e> 
cxerccndaeft  ubi ea fita cft, leg.itum quoque  petendurs ibicft,  ubi 
fitaeft  major  haereditatis  pusj.fi fidcicommiffum.  5  e.inf.eod.nxia  vcl 
certum  legatum  fit  (quippe  quodibi poftufandum  cft  ubi  id  ipfum 
c(t.d  l.}S.mf.)ve\  tcftator  id  exprcfTc  aut  verofimiliter  alibi  folvi 
volucnt./ .Jtfidticommtjfum.f  0.  inf.eod.  Scd  &  *  forum  fortimor  ra- 
tionc  contincntiar  cV  anHnitatiscaufarurn ,  ponc  plurcs  dcbitorei 
cjufdcm  teiuni  judici  effe  fubjc&os,  xquuro  citde  caagi  coram 
judice  omnium  comrmini.  tot.ttt.*De  Qutb.Rcb.  tsfd  Eundem.Iud* 
Eatd.nnlli.Qde  Iud.Gail.i,0b.j2.  tMtnf.Cent.i.  Obf,i  10.  ldenv> 
quefreft  Mmutuispctitionibus;nimirum  urqui  coramaliquoju-  lu 
dicc  convcmtur.coram  alio  reconventionem  non  inftituat./.  qui 
non  cogitur.  12  .infeod.  vbt  vidc  qua  hac de re  fonimm  lattus.  Atque 
eodempcrtinct  quod  caurum,  ut  venditoremptorem  inloco  quo 
convcnirur  adevi&ioncm  defcndcrc  tcneatur.  /.  venditor.  inf.  eod. 
Similitcrt  cV  rarionedeli&iconvcniturdelinquensubicunque  in-  *j« 
venitur./.i.C.M^  dc  Cnm.iAg.Woc  tamen  roonbus  hodiernis  fcti 
ita  tempcratum  cft,  ut  fi  notonum  fit,  dcliccum  pcrpctraturo  non 
c(rcdolomtIo,nonftatimapprehcndaTur,fcd  inftaractionis  civilw 
obid  conveniatur  fub  prxftatione  funScicntiscautcla:.  Sed  in  loco 
dciidhconvcnituromnimodo.  Dcmum  +&  ratione privilegii quia 
for  umfortitur,qua  rationc  ftudiofus  folummodo  ipud  Reccorcm 
univctfitatis  (qui  moribusGermaniatjurifdi&ioneni  haber )  con- 
veniri  potcft,  noCad n/futb.  habita.C.  ?^c  FtlSPro  Patr.  cV  clcricus 
rantum  adforum  cccleiiafticum  itihizai.t^mh.(lat*imtu.C.eb 

U  Eftf. 
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Epif  &  Cl.  Clar.  lib.  $.  *Pr.  Q**ft.3$.\Cr.  &  j7.Ncn  t  ramen  indfc 
ftinc-tc  a  laicorum  jurifdi&ionc  clcrici\cxcmpti  funt,  fcd  hoccum» 
rooderamine  quodani  accipicndum  eft,  utdiccmu$pao!6po{f.IU 
ludqucGtom  cft,An  nonconfenfu  faitem  libcroclcncu*  (ubmir- 
tere  (c  foro  civili  poffir.quod  non  videtur  admiflum.  vidt  <ju* 
nosinl.  feonvtncrit.ij.fup.De  furtfdicl.  licet  lurc  Civili  contra- 
' tf.   rium  fbrcr  /.  R  ckuis  inconfcribendo.     de  Tabl.  Illud  t  receptum cft, 
ciericum  iuforo  (eculanconveniii  pcr  rcconvcntioncm  polTc.  pcr 
ttx.  tnd.l.quinon  cogitur.inf.eod.Bart.in  Autb.& confequenter. num% 
l  ».C%de  Sent.&  fnterlo.  iremque  in  caula  \  ofleffionis.  Mmf.  Ccvt* 
*.Ob.  67.  cum multu tbtdcm allegatu.  fa.  *JKaran.in  Specmh.par.4. 
4fh»c.«,Actametliiddc  rcconventione  iu  dubiuro  vocatCinus* 
ind^  Autb .fiatuimm.Tanor.  inc.atft  clerict. e x  h •  /.  r  1 1  i on  1  r a  ni  c  n  c 6* 
vcnicnscft,  cilm  proptcr  continenriam  caufarum  cx  quaiccon- 
ventioncs  plcrxque  redundant,rumgratia  litium  finicudaruro.jg/. 
&*Abb.  tnc.  clericum.  10  9.  t.Feltnlatein  c.atftcierici.num.  8.  cum 
*f.  feqq,  delud  Pcrindc dicuuus  tclcricuro  veodiiorcmad  dcfcnfio- 
nenicmptoris  teneihn  judicio  quo  iJcmcroptor  convenitur,id- 
qucctiam  privilegto fori non  obilante./,  vendttor.49.tnf.eod.ubi 
19.   Cofiai.  &DD. Gatl.  1«  Obf.37.  num.  6.  %JMtnfi  1 .  Obfi  zi.uum.  7, 
Qui  t  ramen  amplius  ibidcm  clcricuro  ipfutn  rci  nomine  coranr 
judtcelaico  convcninccnfer,  cV  hoc  in  Camcra  judicatum  perhi- 
bcr,  quoniam  vidclicct  111  luijufinodi  liubus  non  um  perfbnaiunr 
quam  rcrum  ratio  habctur.  per  l.fin.  C  ubt-m  rem  A&to.  argU.  r.  §. 
fialttr  fundtu.Ftn.reg.fac.&l.qtti  altena.§.fin.rDe  Nlg.geft*  Nonullr 
tamenalitcr  fentiunt.pir  d.Antbfiatmmus.&  Autb  (iclericus.  C.de 
Eptfc.&Cler.vidt  alttgatos  apud  tJ\€inf.da;.ii.  Scd  quarftio  deci- 
(ufacilis  eft.Aut  cnim  rcs  in  controveriiam  ducendacft  fpirituahs 
feueccle6aftica,&clcnrus  forum  laicumdcclinabir,aut  non  ec- 
clefiaftica,     forumcivile  agnofcercccgetur.  Ethoc  ita  diftin&c1 
moribusobliner.  Cujus  iciargnmcmumcft,  quodclcticusetianr 
iatione  fcudicoramcjufdcmdominocx  moribus  rcfpondcretcne- 
tur.  e,fi  dtligtnti.%. fin.de  ForoComp.Guido  Pap.dtcij.i  J9.  t^rcbid. 
iti  cj.de  conjug.  in  6.  qutfatttur  hanc fententiam  intrr  latcos  mortbug 
fcrvari.  Singulaveidhxc  licccdtfputandi  caufaa  Canonifhs  paf- 
rtmin  dubio  trahantur,tamcn  itamoribus  fervanrur,  ut btcanno- 
mmus.  prxcipue  in  Gallia  cV  Germania,  Docr.  decif.  6%CoflaL  in  L 
CJlt*  isf  vendstoT.inf.cod,  JfyCtnfimg;  djo.  Gail.d.  t ,  Ob  37>per  tot.  Dcnique  ¥ 
Gtrmamt*  &  inftamia  a  laico  defuncro,  iiicepta  \  clcrico  hxrcde  continuanda 
nM*  eft,C0i?4/.  in  L  t  y.inf.cod.Comm.  dkit  Soar.  in tbef.  Recep.  Stnt.  liii 
*9*  C.  num.  104, quod itareceptum  cffc contra Maranram perhibenr; 
KivJ4b.tiOf>^9.So*r>dJo.  <jaiU^.lthnumt  Z, Abfurdu«enim  judcr 
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foret  qul  laicum  non  tam  ycnicrrcm  cx  perlbna  fua  quam  defun- 

<liab  inftantia  abfoJverer.Prarierquamcnim  qurd  expcditumcir, 

hxredem  (uccedere in  |tta  defunc>i,cxccptio  dcclinaroria  poft  li- 

tcm  conrcftaram  nrqim  admiin.  Dcniqur&itludcxivfotjbuf  tnic  C'»f"*t*m 

a'  notandum§Qu*ftionesinierPiinctpe$& civitales  impeiij  mo- 

lascoramiudicioCamcr*  pcragi.Or^*».  fttr.i.  j*.  j.  Sedde 

Fcudis  imperij  prjneipaJibna  qua?  ab  inperio  irr  mr  diatc  tcncntur 

folns  Piinccps  vcl.Rex  Roroai  oium  eogno(cir,  Ord.Qam.tit.7. 

g*il  &  Mi»fn£.infynes  QonfncwdmnmGnmtmicstetmctfeTViterrt 

locitdiverfu  De  liubus  vcr6,pli  Imperatori  mctiscrgnoiciiPria- 

ct  p$  Pjbtinus.idque  cx  priviJcgio CatoJiQuif  \%jtm&&jk 

Adi.*. 

1 .  ltgiti&  teflimtni]  dicettdi  CAttft  tvKAti,  m»c4»di 
m  )tts  bahtftt. 

*•  Jgttatetmsid itaflt. 

j.  DcdoUiiltttn  Uo  Ugaticiris  fn^entU. 

1T  *g«MI*g«i*f»cftimom  u 

JL#dcbuum  antc  legationcm  conrradtum  conventi ,  rt vocandi 
domumjus  habcnr  tex  A/cSed  hoc  Htaut  lapfusdicnntcrim  oon 
noccar  aftori,  «refVf*  §.ptn*lt  fcd  nccdcconwaclu  fcclorcmpo-  * 
fc  legat,  «ni5,fi  convcnti  unt.don.um  rcvocabum.  ut htc m  §.omnes 
«•/cw  ^ctcTaadhincrcm  pcMrenriatrac^bmus .nfra  mlt.eotL 
*V/Occaj1o  umen  intcrdum  Poftular,Ur  lis in  lc  co  lcgationiscon- 
teftctur.ne  acuo  cx.pnct,  Lfcdetf,%t^edetfimf.^d(^oxks  au- 
tcm/idcum  cau/*  cognuione  admiflum  cft.  tcticsde  doio  actio 
li  compcut,  ibidcm  ad  hnem  peragcndacft,  quu  eius  ludicii  <cn-  u 
riaabfenrcrnrciutuno  non  eft.imraquc  bicnmum  um  fmjenda 
cft,quam  inft,rucnda./.W/.C  d*V*  tLmd.U%.tf9d«&  Dcnt. 
«jue  etf,  legarus  in  loco  I  gationis  Imcdiutcm  ad£,,r,nonqui- 
dc m convc.tturob  hoc  Irgatarijs umcn cavendum cft./ eU e.  ,6. 
tnf.eod  rencturcriam  Itcaiusa-dJum  nominedamni  infcctipro- 
nnitctc.d  l.it.$.3.mfe§d.  r 

§.p>  lismulcrardkenda?  juaeftqui  poblir* judicit  m hahent. 
&  non  ai,,s,nju  quibus  id  fucciaiitei  fit  pcimiflum.  iwwlW.fcigoo? 

h\  i  judiccs 
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judiecs  datiflicct  non  tam  jurifdioVionero  habenr,quam  netionemi 
l.S.'Dc  Scnt.cjr     /ud.j^tiz  publicc,  id  clt  ex  publica  authoritare, 
judiciuni  excrcent  mulctam  diccrc  poterunr,  Lpcn.  C.de  Sport. 
Quod  tamenprius  ex  mandatis  principum  ad  iolos  roagiftrarus 
pertinuit.  l.ahud.i )  i.§.fin.De  Kirr£.//gJi.Procurator ver6C&(aris 
mulctain  diccrc  non  potelt  Lx.C.de  Modo  *JMml.  qoia is  ncc pu- 
blice'  )udcxcft,  Ccd  tantumcognolcit  intcrfilcumcVprivaros.  Scd 
nec dcfcnlorcsctvitatisolimdicendx  mulctx  jus  habcbanr. /.i.  & 
Cnfat-ido  Lf.C.de  Dcfen /".Cix/ir.Hoc vcto hodic  muratum  roonbuscft.adcd 
h«Ae>»A  <U  utctiam  oppidurum  8c  pigorum  judiccsminimi  multarequeanrj 
mU6#t     purapto  modo  jurirdicriOii^cuiqucpeTmilltv^./.a.bi^i/yi». 

Dtc.Non  Obicmp.  Ucnique  necad  remfacirquod  fupradt  atbntis 
relponfume(t,aibitrum  pu»  ire  conturaaciam  pccunii  puflc , l.n<nt 
emntbus .  $  g.  fupr*  de  •sfrkttr-  quia  id  intclhgitur  dc  j  ccunia  quam< 
parres  in  pcenara  comumaci*  ftipulati Cam,dtxim d.l  3 p.late. 

Ad  1.  3. 

EXhoc  tcxtu  arguitur  eumqui  decIinatoriamcxccptionerorW- 
bct  non  pcHcdamiuiiunc]ujm  coi\ivnnaccmtfac.i.extrMterri» 
tortum.Dc  Jurifittl  ubt  <fr*i»luciT'que  clt,G  contia  non  praefcntra 
,  judiciunipr*iordarLt.^fr^*i»crfA:r. 

» 

Adl.nulla  4. 

/•  lA*interfiremei&  ltbero;\udicium  confBat.. 

J.  guidin  advemj/i\i. 

3.  lurt  Cawnicoan  quidin  bac  re  fttmuiatum. 

NVllat  nobisftsefte  poreft  cumijsquos  inpotcftarc  habemasr 
prsterquamcx  peculiu  c  iftienli,velquaucaftrenli.re*.£/tf.<£ 
l.atttonu.7.mf-  deObi.  0"^4ct.  \d  jurc  vcrcri  rcguJare  fuir,&pau« 
cisirrcafibas  cxceptum,  Probabllius  t  verd  jurc  novoin  advenri* 
tijs,  quorum  ufusfirucru*  quirirur  patri,idemquod  in  caftrenfr» 
but  admttfumdfcimas.^rf.A/V.c^i»  vul*.l fratcTafratrc.De  Con\ 
Jndcb.  Quod  &  noftris  moribus  fequendum  Caftrenfis  purar.fiC 
magis cft.C4#r.&/c.dt>minium enim corum pcnes  filium cft-Ac  m> 
fi  eo  juro  utamur,  parerrc  fruetuaria-ahuriproarbtrrio  poterir, 
contra  quamjurecaurum  cft.r/f.  C.  dc  Hon.QtuLtb.  &  de  Eon> 
^  iWatern.  Sowetiam  1  qui  jure  Canomcoinacrionibuspatriani: 
poteftawm  Doacenfidcrari  mnzxxt^l.uluncntude  fud.in6.Caffr. 

htGr\ 
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btcper  cquiritur.CAuf.i.q.y . quod  tamen ijs lccis non convincitur. 
Ceretum  rooribu*  hodiernis  cius  rci  confidcratio  nonvaldc  nc- 
ccftariaelt,  quia  patriapoteftas  hoctcmporccxigui  racmcnti  cih 
9uU qna pefutmm  in dtverfs legth.fupra.  De Statu  Hom.  naro  plcri f- 
queinlocisquacunque  dc  cauta  ptculiari  libcri  contra  parentet 
agerc  queunt.Quod  tamen  cu  rn  rooderaminc accipicndum.ut  hu« 
militer  Sc  libctalt  cuua  modeftia  fiat.  d.c.quArttur.i.^.DD.tn  l.  1 1*. 
D4\>olo.. 

Adr.5. 

r.  Fx  alicno  terrstorio  vocatus  att  &  quatenus  citatus  tcm 
farere  teneatur  &  num.  3. 

2.  Conciliatur  /.  ult .  de \ut ifdift'. 

4.  i^An  \udcx  de  in\urta  (.  bs  illata  cognssionem  habeatl 

5.  Cleritus  in  fero  csviU  defrebenfus  an  &  quatcnusrcmit^ 
ttndus  vcl  minus. 

Qlquii  tcxalienajurifdictionevocetur,  vcnire  deber,  &prartor  & 
«•^cognolcerean  vocatusrefpondcre  tcneauir  vclminiis.  tex.  hic. 
ejrl.i.fup  St  quis  mjusvoc.non  eat.  Ncc  troutatl#ultfup.  Dc  Iutifc  2. 
dict.quia  ca  pocedit  cum  conftat  apcrtc,  vocatum  non  fubciTc  ju- 
rifdictioni  vocantis.harc  vero  Jtx  proccdit  indubio.  Suntttamen  4 
divcrfi  cafus  quibus  forum  altcrius  fcquinon  tencraur.Naquotie* 
de  juritdictione  uti  dcminio quxihur,  )urc  foru  etiam  ab  abfente 
declinatur.  Pan.in  c.  ceitrum.  col.ult.  dc  lud.  ci  cnim  raiionequis 
fierer  judcx  in  canfafua.  contr\ttt.C  T^equisincauf fuajud.  Qui 
rationenecdcminusfcudi  cognofccre  poicft anfua  jurifdictiofit, 
gl.tncun.de  Jnu.in  marfac. Cttcrum  quod  nonnulli  volocre,to- 
ties  huius  rci  cogninonem  non  pcrtincrc  ad  prztorcm,  quoties  ex 
ea  quid  emolumenti  ad  eum redundat. ZUrr.  1»/.  i.lcct.  t.col.z.  Si 
quis  injus  voc.  noutat.gl.tn  l.  dejure.  tnf.j*d*JMunictp.  id  ncc  jure 
probatum  cft,  nec  monbus  Galiia?  aut  Bclgicar  icceptum.  Quja 
pauci  hodic  judiccs  fine  mcrcede  judicanr,  undt  &  m  plcufque 
proccflibuscmolumentum eorum  vertitur.Ba«oh  tamen  opinio- 
ncm  admirrimus  quortes  caula  ipia  quoquo  modojudiccm  una 
concernit.Sed &  annotaturo t  cft,judiccm  qucmquc injuna? fibi  il- 
Iatae  cogninoncro  habcte.  Bart.  tnl.abfemem^.fin.  De  ^Pan.  Qucd 
ipfumquoquetcmperatioocmei  n  onbus  admittir,  utitadcmum 
proccdar,fi  iniuriam  ipib  judicio fitcorrmifTa,  vt  I  roagiftrarui  uri 
pexfonr  publtc*  illata.  Aliis  enim  rtctn  ^comt«iiu»diijrr  us#. 

J-l   5  Clcncuj. 


ITO  P.  BUSIX  IC.  COMMENT. 

Clericus  t  vero  in  foro  civiltconvencus  veli  ladicc  laico  deprc- 
henfus.remictcnduseicadforum  cccieiufticum,  Amb.fi*tmmmt. 
C  de  Eptfc.  CrQer.  idquc  fine  ulcerion  cogniuone  an  ralis  Jii  vel  - 
minus.  Excipiendi  ramcn  cafus  func  quos  lupra  roroli.  inl.  i .  cod. 
Plane  fideprchenfns  in  habiru  laico  (ic,  judex  quidcm  cognoicu 
mrum  iir  ciericus.h  ramen  talis  dcprehendarur,  ad  judiieii)  fuum 
femitcendaseft.  c.$tdcxl*ic»i.cx.  deSemt.  Ixcomm. 

Adl.fiquis,  7. 

TTOcacusad  aliquodtribunalob  accedens  prtvilcgtnm  jurifJi. 
V  Giom  non  cximixat.tex.  bic.f*c.l.pen.fmprk  De  ItertfdiU.mbi 
dixi. 

Ad  1.  fi  qrtisin  legationc.  S. 

QVprarelirumeft,  leg-itosratione  ebli»ationis  anre  legationena 
^cuntract*,  revocandi  domum  jus  habcre.  Quodnon  iraeft  m 
negotio  codem  cempore  contracco.rtx.ifa/.CaiadditUf  hic.quod 
feg  ui  cx  confhrato  tempore  legitionisfacrodedebirotamenantc' 
co  uracco,  ubiconfcitucrinc  |udiciurapati  mon  cogunrur.  tex.htc. 
O^poni  foler  l.cumqui.$.  ludanus.  i.  DcConft.Pec.  fedibi  hoc 
a  legico  qtii  Rora«  erac,  ipfo  conftituto  actum  erac  ut  Romx  rem- 
porcleguionK folrerecur.qnodinpropoficare  vcl  fnaiimccoo6> 
<icr  anium  c(U.  3 .  inf.  de  Leg*t. 

hfxlmt^u 

Pxrtinar  ad  pofira  fupra  in  l.lu  nmi*.  tod  tit. 

AdI.CumPrartor.i2. 

J.  J^iWictmiirequcMtrtmifivi.  &mm,2* 
$.  Oltm  smdtcmm  albttm  Roms  afervatum. 

4.  4J*'  i»/iwj  effe  nmmfo^int. 

5.  fertnt  4»  \mdicare  potnerir. 

6.  C ******  \mii:*ndi  mmttere  fmttp  pttmerit. 

7.  Hte  eticns  &  inf ifflh  **  i«<tVv  evf r  tfmtai. 
3.  \*A*\mh  tmpritm  \uJe*eJp  qne*$\ 

$  imdcx  crMn.mmretufirtfMeafr 
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QVi  judicera  tdare queant  pofuimos  fupra  inl.t.  Ve  furifdict.  $ 
ubi  &  relatum  cfl,  olitn  mrgiltraiusiplos  non  aliter  dc  facto 
cognofccre  folerc  quam  cxtra  oidircm;  hodie  tatrcn  ccnttacfle, 
fudicanr  nimirum  magiftratusipli  hotlicordinaric,judiciaquce~ 
ciam  magiftratuuro  lurorrorum  ordinaria  dicumur,  nccdclcgatiu 
ahtcr  confuera  eft  quamcalu  nece  fli  tat  is, iaxtutll*  CM  Pcd.Iud. 
Quotics  t  vetd  dclcgare  alios  neccllaiium  eft  toties id  poflunt  ma-  < 
gifttatus  otdinarii  quicunque,utiduccs,  marchioncs,  comites,au- 
Tx^cntix  &  iota-Rcgum,Pnncipum  dc  Populoruro,  Praifides  ite  & 
Satrapac.finguli  pota  pro  modo  fue  juiifdidionis.Qux  igitur  olim 
crarcognitio  cxtiaotdinaiia,eadem  hodiccft  ordinam.Pond 1  fo- 1 
lctantiquitusceftumiudicumalbum  fctvaii,  AgtU.i+.Noct Att. 
e,  2,  Cw.Or.  x.proCl«en,cx  quoiudicesad  caufarum  cognitiones 
dabantur  pattibus  fete  confentientibus.  l.exconfenfutdc  AppeB.  na 
£  quis  iudcx  cflet  in  qucm  partcs  nonconfcntirenr,rcctc  rccufaba- 
tur.  l.obfervAndum.47.  b.  t.  Videamus  1  qui ludices cflc  nequcanr.  <l 
£0  in  numctocft  in  ptimis  minorannisoctodccim.maiorquidem 
hac  a?tatc,tamctfi  mincr  viginti  fit,  ludicai  rectc,  lup$id*mconfuli* 
Imt.j  j.Dc  Re  Iud.cogi  tamen  a  magiftratu  ad iudicandum antc  an* 
num  vigcfimum  non  poteft./.f*j» /fge.4  1  .De  Hjcep.Arb.Ntc  mu-  «. 
tat  I.ad  icmpublicam.  Dc  Mun.cV  hon.  quiaea  procedir  in  gravi- 
busmunenbus  rcipublicargcrcndar.  Minus  ad  remfacitd.  I.  cum 
lcgc.quiaea  ngit  de  arbitro,  cuius  fententia  majoris  pracjudicij  eft 
qudd  non  lub,aceat  appcllationi.  Dominus  BrovchorSl.  {ent.  i.E-_ 
tmnt.  c.Cf.  ludrcare t  rrarteteaapud  Romanos  non  poterat motut Tf« 
fcnatu.irx.ijic.cd  quodilla  digr.itas  ibi  pcrpeiuacrat.  Hoc  igitor  cnfmetm* 
moiibus  non  cbiinet  in iliis  rebuspublicis  ubi  Scnarus  vclanojius  hmmtjtcmh 
eft,vclaliasnonperpeiuus.  Murus.lutdus,  turiofus,  nchodie  qui*  i**i*t** 
dem  judicant  icdti.  tex.  bic.  & l.judex.^6. inf.eod. Carcust  tamcn  *• 
judicandiofficiofungi  itapotcft,  fui  hocv  itiumdnrantejudiciaK 
muncieobvcnerit,/.«c/irj.<.i>.r.abiuiiiocnimca*cu$in  judicerae- 
ligi  non  potcft.  ar^j.i.^.^mvis.De^oslui.  Ttfib.i  .Sent.c.i, Quod 
ctli  Ouarcnusnon  probai,/j£. ;  difb.c.i.  quiain  dj.carcusdejudice 
agitur,  at  ind  .l.j.Dc  Poftul.dc  magiftraiurtarocn  maior  ratioeftj        *  , 
quamobrcm  iudicem  carcum  ab  iniuo  non  rcc^piamns,  quam  roa*. 
gjftratum.  Incun  bit  enim  iudicicognirio  fccri,  qua  inftrumento- 
rumfidesacpondusctiam  inmomcniisfingulirumliieraiu  quan- 
doqucfunt  cxpcndendajid  vcrd  non  uiquequaque  rcquimurm 
magiftratu.Denique  t  nec  hcreticum  ad  iudicanduin  idoneum  efle 
ro\ant.DD.ini.pett.argeiuj  ttxt.CdtHdr.cfr  Manicb.uri  i.cc  infa-  * 
roero,/?<r  ttxt.tnl.un.  C.  deinftm.  quod  quidcm  ita  in  harcticis  & 
ifi&QQibiis ut jurc  ita  naonbns  obtiuvit.  Pofttcnio aift  iuris  impc- 
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lirus  reaeittdex  detur,  quacfitumcft:  &  magisefttmgiftraru  eum 
quidcm  fungi  rccte  (quia  prxfcs  aflcflbres  haberc  cogitur  peritos. 
l.i.DcOfAjfcfl.i.D.Quod  Qnify.Iur.wnc.l.pen.C.cod.)  iudicis 
autemdatimunere  fungi  minus  rccti.T^.  $.Stm.'c*$t  Cmiac.iu 
T^ov.Si.pcrenm  tcx.&  /i/\2j  .Obf.ultS^nx  quidcm  diftincno  vcra 
eltjli  poftcriora  tcmpora  &  ciutdcm  Novcllx  dcfinitioncm  fpcctc- 
mus.Ccterumego  hc  ftatuo,  Olim  tk  iudiccsdatos  impentos  iuris 
cflepotuifle. Naiocognmo  iuris  non  iudicum  fcd  magiftratuum 
erat.qui  ipfi  ex  conuiio  aflefloruru  judicibus  judicandi  formuUm 
praefcribcbant.Idvcrd  mihi  ucc  Cujacius  nccquifquam  Romansc 
antiquiratis  perirus  negaverit. vidc  <j*<e  ponimtu  Utc  fupra  inl.i, 
1>e  /*r*ykitf .Quemadmodum  vcr6  hodie  in  hac  rc  agatur  facilc  ex 
raonbus  fingularum  rcgionum  mctimur.  Illudconrtat,  judicandi 
•rtmSSii  *  munctc  ^nc  confilioptudenrioi um  irapcritum  lirerarum  non  redrc 
»»uLl**  ncc inocnc conftituti republica  ci facite raunus tam arduu 

coraraittcndura cuc.  Vnde  ftatuto  Tianfifulania?  provifum  eft  nc 
qui  judiccs  provincise  fineconfiiio  judiccnt  jureconfultorum.  Op- 
tima  eriam  rationc  magiftratus  majotes  ,  quales  funt  curia:  Rc- 
gum.Principura,  populorum,  ferccx  jurifconfultis  conftar,  &cc- 
^  tcri  plcriquc  juriiconfultos  ctiuliarios  habenr.  An  t  vero  judex  or- 
dinarius  recufaii  ut fufpcctus  qucat,  quarfitum  cft,  quod  non  vi- 
dctur,  quiaudiungcnduseialiuscft,  ut  Novella  86.cxprcflumeft. 
Difputaturtamenidabaliis,  &nos  quaeftioncm  totam  alibi  trac- 
Cmifwb  tamu<./#£<  }.e.  io.  Subtil.  ubivide.  Illud  hictantum  movcbimus, 
htdum^de  rooribus  hodicrnis  rcgularitcr  iudiccmfuipectum  rccufari,  vcla« 
ffp ***     Uura  cius  loco  a  iud.  maiorc  conftitui. 

#  Ad  U  filiusfamilias.  i  5, 

$.TVdex.t.)Iudcx  ita  veramlitisacftimationc*.  prxttarecogetur, 
*fi  dolo  raalo  in  fiaudcrnlegis  (cnrcnnaradicat.frx. hic.&c  no- 
tam  infaraia;  fcre*  ex  eadern  caula  fubit.  /.  cum  ejuene.  79.  in  fine.inf. 


..sfud.int.   , 

ubigl.& not.de  AppeH.  Qupd  fi  non  dolo  fcd  culpa  litcm  fuam  fecc- 
lit,  nonvcrara  arftimationcm ,  fed  quantum  «dcx  arburabitur 
prxftabit.  /.*/*,  dt  Pr4r%&  Extr.  Cogn. 


Ad 
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Adl.18. 

$.i.)Re  ferhunctmumadeaqiixponimus  »/.13.  infSDe  QM.& 
^ff.infri. 

AdLhsctcs.i/# 

PRincipitt  m  hu  ius  legis  pcrtinct  ad  ea  qua»  ponimus  infra  **/.«. 
bt  mcceptmm.  eod.  tit.  , 
$.  1    fi  n.jRcliqua  huius  Icgis  pertincnt  adea  quc  ponimus  f* 
L\»fup.cod. 

Adl.fidcbitori.ai. 

STreusdcbiture  fateatur&dilationcm  folvendi  canfapcrar.au. 
diiur,  ita  utci  rcmpus  judicati  indulgcatuc  fubdebitacawionc. 
Ux>&0  D.bk.  Sedid  dc  a&iombusin  pcrfonam  accipimus.  nam 
in  rcahbus  rcllitutio  juflu  judicisfacicnda  cftftatim,  nifi  forrc  in 
jprxfenti  reftitucre  ncqucat.  vtdef.&ftin  rem.Intt.de  OffJnd.& 

Ad  1.  qui  noQ  cogitur.  21« 

QVi  agit  alibi  tanqtiam  actor,  eriamfi  ipfe  ibi  judiciom  accipere 
non  cogererur, tamcn  proprcr  iircm  a  /c  pnmd  motam.per  rc 
conventioitem  dcnuo  rcfpondere  tenetucatf  hic.& I.j.f.fed &fia. 
g4nt.fuprkeod.l.quoties.  ).CtbtMfiidcm. $.  1  .fmprm.de  lurtfdtct.  Itf. 
ic  verd  Canonico  |odcx  civilis  t1e  caufa  ecclcfiaftica  cognofccrc  „csm/s$§. 
non  potfcr.  c,  tU4  dc  Ord.co£ntc,C4nfam.4.  &cJator.  Qm  Ftl% Sint  c*mveu 
Lc£.  (ed  rcmittenda  cilecad  ludicemecclcfiafticum.  d.c  tmm.  &  c»fi 
jmdex  Utcus.de  Sent.  Excomm.  tn  6.  Quod  cV  iu  praxi  (equirnur,; 
tJMinf.  Cent,  j.  Obm  1  oo+Hfsbmch  Itb,  }'dtjf.  Imu  Civ.&  Can-  tit -i, 
num.7.  Alia  quarftio  eft.A  n  rccon  vcnt  10  cx  caufa  non  fcudali  coram 
paribus  imtltui  quear, quod  muln  uon putant , quia patium de  fo- 
lis  caufis  fcudalibus  junfdi&io  fiz.Scbemkjt  Tautehb.  1»  §#i .  tit.  d§ 
Contr.  Feud.ap.parcster.  Mmf  Cemt.4.  Oi>/*£o.Con'rariumglolke 
Vifu  m  eft,**i  d. § ,  1  .per  hmnc  tex. &  l.cmm  cP4pinianm.cmm  tsfmth.fecj. 
f.de  Scnt.& Interlo.Om.Imd.  Nosdiftinguimus,utrum  pattescon- 
lcttferinr  quo  catu,  quia  caufa  prorogationis  eV  reconvcntionis 
concurrit  |uri(uii»io  iubfiftir,  an  non  confcnierinr,  fcd  alrera  pars 
rcmicti  poftulct,  quo  cafu  11  dominu»  judicet,  fcntentia  nulJa  erir. 

Mm  Ad 
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Ad  L  non  poteft.  2*. 

I.  J{W  ftftlkm  ci»teJ1dtamdccidith)udici*mv<nit*; 
mntenfetur. 

j.  ^uomedo  id  dttifiendnm. 

3.  Cenjciltdtur  l.$.%.fn.De  Ptgn»%^iff. 

4.  Cenciltatur  /.16*  De  Hdt*tcu 

fc   T^On  intclligitur t  in  judicium  veniiTc  qnod  poft  Jirem  conterW 
J^*  rara  accidir,proindc  nova  interpcllatione cft  opus. tex.hicMoc 

to  t  ita,  fi  pro co  quod  peft  u  latur,tcrr  potc  hru  contcHaiae  omnn.o  uc« 
queat  agi,  pofteaquc  cx  nova  cauia  iupervcnetit  actori  ju&  aladv 
tjutUMt-mcdkm.tftf.ecd>  Recipit  eium  rcgula  h*c  tcmpcxatio* 
scro,ut  quodrofticm  fcmcl  re&c  poftulaiam  cx  ici  partc  iupcr- 
▼encrir,abinitioeriaro  injndicruro  ccnrcarur  vcuiflc.  LfuMtttmt. 
l7.$.  xMRttVtn&Mi  quod  jpfa  vi  acrionc  wflitutac6tmetor,  po*> 
fteaque  ante  icnrenriam  iupctvenciitJdiie£6  inlitcm  vcnifsc  in> 
tell  Jgatur,/  4.    l.^t. inf.de  *Ptt.}i*r.UqM*jaum.  iu  prtuc.tnfu.  *D$ 
TecuLL  1 « c»  uutum.  20.  Dtpof.L*dtl*%  a  j« §.  ittm fcttidnm. dm 
%u£dtl  Sd.  l.fiterttus  §.  ojfictum.tnf.dt u/iq.VLjirc.  Qua  ratii  rcflfc 
fru&uum&  reditunmannuorumaomine  quipoit  litcmccntcfta- 
taro  ob  venerunt,nova  inftantia  noncft  opus.Ncque  r*det<  gat  huic 

*  textui, l.fi  rcm.9.§.fin.inf.Uc Pign.Act.  ubi  debitor  quinon  rcde 
egcrat  pignoratkia  quod  pecuniam  nccdum  folvi{sct,tameni7rii 
judicio  pccuniam  offcrat,  pignus  rccipit :  quia  ibi  iccrc  agcrc  cik 
ftricto  inre  agcrc,oblaiiocnim  pccunia:  in  judicioiacta  ctcafu  cx 
bcnigna  intcrprctarionc  idem  operatur  quod  folutio.  Non  routat  + 
ttiaml.  qnod  ft  16.  Dc  Hacr.Pcr.  ubiandics  veneiir  inlpicicn*uni 
dicimr  uroporc  rei  jodicar«:quia  &  rbt,minucndaruro  litium  cao> 
fa,  fupervcnicnte  dic  anic  fentcntiam,  rctrotiahitur  diea.  £1  hiav 
jpn^cnda  funt  qu*  poninmsinfra  lat*,  m  Ltn  cmnrini.+i.tod.nu 

Ad  1,  il  legationis.  z/. 

VTde  quar ponimus  infia  in  l.$Je  faU.Vec.  ubi  b*c quoquc  aj»*- 
legata  cft  &  explicata. 

Adl  fcdetfi.jS. 
§.Sed  crfi.jAIlegatusin  ijs  cfl  qua*  ponimosfopri>,4ii,/.x.^|«i 
fa?#  eod% 

Ad 
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2.  guiftr  ctntumacsam  victus  tfi9almi  exceptstnem  & 
us-ftnlenti*  nen  habtt. 

3.  guanit  Its  iicatur  ceefts. 

4.  guid fquiiem  quis  U  rem  rcfftnicatjcicum  frtte- 
Batstntne  iittm  tJrtctmcfttsur.&mtm*s. 


TTBi  judkiumtceptumeft,ibi  cVadfineroperducidcbct.tac.Wc. 
V  Quod  &  in  harrcdibus  ita  cft,  ut  nirairum  ij  quoquc judicium 
ibi peragint  ubi  id  ccrpit  defunctus,  licet  iufi  alibi  dcgant .  /.  karet . 
1  $.&  l.fi  is qui. } 4.inf.eod.  Idc mcjuc  cV  dc  clerico  dicimus  qui  laice* 
fucccflit.  vtde  qua pontmus fmpra  iuLi .eod.  Is  tamen  qui  alibi  ob 
candem  caufani  vocatus  pcr  contumaciam  temanfit ,  hac  cxce- 
ptione  non  «tetur,ne  nimirum  quis  fcntiat  beneficiumex  culpa 
iua.  CeSlaLhicallegans  'Bart.  in /.  quamvis. u eol  de  Dam.  fnf.  At- 
quc  ita  ego  refpondi  confultus  a  Satrapa  Tuentise .  Videamus*  * 
quandojudiciuradicarur  acccptum,&  quidcm  cxpeditum  eft,  ju- 
dicium  accipi  litis  conteftationc.  Ea  vet6  eft  primacaulx  princu 
palisdifceptatio.  l.un.C.de  Ut.ConteJl.Dommus God.adJt}6.num. 
9.  de  Vtrk.Sigutf.  ab  uttaque  partevelper  fc  vcl  per alium  pnrfento 
fa&a.  Quxftrcfit  propofitionc  intentionis  ab  attore  «plicatae, 
&  rcfponfionead  cara  qualicunque  rci.Et  hftc  fundamenrumpro- 
ceilus  eft,nec omitti  vnquam  potcft,  DD.ind.ljtn.  C.deLit.  Cont. 
In  tealibus  tamen  (bla  JibeJIi  lcu  intcntionis  cxplicationc  res  iiti- 
giohceiiCcTUT. tsfmb. litijriofa. &  ibi  *DD.C.de  Ltitg.gl.in  t*I« 
verb.litigantibMs.utlttefend.iu  6.  Et  hoc  jure  Canomco  gcneralc 
cenfctur  utmrairum  tam  in  pcrfonalibusquam  realibus  pcr  inii- 
nuationem  citarionis  res  litigiofa  fiat.  Clemnjtt  litepend.  Idcoque 
clus  juris  intuitu  judiciuma  cirationc  incipi  putatur.  c.gratum.cum 
feq.  de  Ojf. deleg.  c.  quoniam  contra.de Ttoh.  Scd quzfitum  t eft,  An  4t 
is  qui  ad  rcm  quidcm  refpondir,  lcdcumprotcftatione,ne  intelli- 
gctctutea  re  Iitem  conteftari  j  nec  aliter rciponfom  inteJligatur, 
quam  fidilatonsenonadrairtantur,  ants  litem  intelligatur  contc- 
ftatus,quod  Maranta  non  puxu.far.6.dis7. 10.  mfine.Sicbar.ad 
tit.C.eod.  uum.  6.  Gail  contra,  co  quod  ptotcftatio  adtui  contra- 
na  nihil  ccnlcatur  operari.  fac.l.  iu  beHe.%.f*Ui.  De  Capt.  & 
loftl.  rcr,  (jail*  M>i0Obf.7).n*m.6.&  7.  Scd  admilla  cft 
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Minfingcridiftin<3io,qaodautcxcipicnsdilatorii,prorcnciurfiin- 
phciusic  litcm  ron  conicOari  narrationc  intcntionis  (ua-ad  cau- 
fani  pimcipalcm.quocalu  luper  diUotia  jusadminiftrandurnclU 
aut  vci6  pr«  -ponar  cxccp  tionetoilatorias cum  proteftatiorc  utfu* 
pct  caufa  pnocipali  nonahtcr  lucmct  ntcftetur  quamtnevcntum, 
quo  catu  proteltatio  non  admuriiur.  Mmf.Lcnt. Ob^e.  mMc^mhs 
bocm  & 4/iw.llluJ  'cxpcdirumclt.fi  priusrcfpondeatrcus  aur  \u 
tcmconrcHctur,  &dtiiidcdcmumj  protcftctur  fc  non  rcfpondilfe 
ammo  Iitcm  coiifcftandi,  protcftationcm  cam  nihil  opcizti.l.fed 
etjt.j  i.t* prmctp.mf.  eod.  qwia  dilatotLx  exreptioncs  nccc  lland  an- 
tc  Iiicrticomcltamopponciidje  lamj.excepttonem.  £.  de  Prob.  At- 
quc  ira  cgo  alias  obtinui  cxccpuoncm  rcjict.  Planc quin  ld cnitis  m 
uno loco coi  dcmnauo facla clt,  ip alio  cx fccuiio ficu  qucat, uulla. 
dubiutio  c{i.l.MgeriUrihm:4) . $.  i  jnfced, 

Ad  I-  fipctitor.  3 1. 
Yide  qu*  pofai  tnfu,  inl.vu.i  7.  de  Serviu 

1.  Siis  qui.34- 
AUtgindMnrtUnli7.eed..  . 

Adl  nonqucmadmodum-j5- 
Tidc  qux  ponimus  fupia.m  /.  «0» petesljcodjit, 

Adl.iidcvi.37- 

7;  Frius ie ftfefiiutequuittrefieute tjudrenium ep. 
^ytn  petttertum  tum  fojfi  (jorte  eedtm  )*duu  tumuUri: 
$u*dty  tjr  cjuomodc- 

3.  fettttrtumtumtmerdicltretineditJtntumuU^ 
mdinum.i. 

4.  Conriliatur  l  erdinari).  C.  de  RtiVind. 
£*idfttndthir>8l  fatla  tumulatiofu 

fu  Jgwdji  Princtfs  rrfcripteju*  m&nact  ujramque  caufim- 
jimul  tra&ttndam. . 

SI  depofleffione  \  6V  proprierate  f  rrul  quarratur,  prius  de  pctTeG»- 
fiooe,poft  dc  ptb|>tictatccognofcciiduMicfl^rar.A/c  .&i»Uttti- 
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maru-C.de  Ret Vtnd.Wt  idquidem  expedituro  efl9Tneofubfifliraus> 
Ant  ccdcm  judicio  peutcriuip  &  pcflcfcrium  cumuJari  quear, 
quod  m  interciidto  rct  upciand*  &adipifccndar  poflciTionbadmic- 
tunr.  m&Jkwm  tex&  d:  l.ordtnaru.gl.  &  *D*D.  htc.  ccnmumm  dtctl 
Caftrcn.bcd  anidtmin  irtcidiclo  letmenda;  fit  paulo  magis  coiv 
troverfum  cft  a  gl  h'tc  &tn  l.cLmpcJstdere.§.  tfuiadnumdtt.at .  Da 
nAca.poff.  C;im»  d.l.tidwarif:  C.deT&t  Vtndt  D D.ifl Lnaturahter» 
$*i.dt  tsfcq.pojf.  <$  tn  /•  tfjidkm-trif.de  Hji  V tnd.  Cofal.hk.  %^Mt» 
nocb.rem*'t\y»l  q .^b.r.nm.  $\\*Sihnetd.  tu$,retmend*.num.  1 i.fnft* 
dtJntcrdicl.rt?iohtib  barc  rcs  parum  pcripicuea  plciifque  tia- 
£atatft,rgohr.e  rtccnhcncdtverfarum  opiniurum.eam  naexpli- 
eabo,  ut  btnifcno  le&ori  fatcrdum  fir,  nihil  mcflc  cidifhculutis. 
Exiftimot  igirur  quandoquccVcum  interdidto  retincnda  reivin- 
dicationem -rtdtc  cun  ulaii;  at  iu  dtmuro^cum  inccrtum  <ft  ana- 
Clox  pcilidcat  bienimceitumfitactorcm  rcfljdere.fiuftrareivin- 
dicauonc  cxperirur  unacum  hcc  intcrdicto;  quia  iei  vindicatio 
tai.rum  pnatacft  ncn  \  tiTidtnti.  l.i .  §.  interdicttm.  uti  FoJJ. atquc 
idfe.c  rcgulare  eft.Q»  andoverd  incertum  cft  an  ptflidcatactor, 
Qttpo(T)cetis&  vttubi  interdicta  cum  id  vindicationc  cumulan* 
tui  recu.l^que  ufquo  adcoeft,  ut  &  prius  ccepro  judicio  inrem, 
poft  alterum  rctir.cndar  recte  proponatur. d.l. naturaluer.  f. nihil 
ctmmune.de t/fcqSPcjf.Cujac.  7  Obf. \t.& itk.Xj  Ob  34. modd id 
anrccoi  clufiomm  eaufar  in  petitonohar  c  pailoralii.de  caujj.fjf. 
&prtpr.Kcc*  mutai  l.ordiiuri).  C.dc  Rei  Vino.&I  iiitcrti»  C.de 
lntci<iict-quiai]sid  tantum  perhibctur,  conttovcrfiaproprictatis 
tc  poflt  flionisfin.ul  roota  piius  cogncfcendumefledepoflciTione, 
eaque  hnuadeproprictate.Planet  illud  cmittendum  noncfl,  quo- 
tiesintcrdictom  retinendic  cunv  rctitoiiocumulatur,  toticsalrer- 
uamvc'  concludcndnm  cflc.  Qi  ando  cnim  pcne  pugnantia  func 
icmabaltero  afserere  cV  pofscflionem  cjus  libidcfcndcre.incpu 
concluiioforetquarutrumqueid  cumnlarctpcrconvcctiorcro.Si 
ramen '  indiflinctc  facra  cumuiario  fir,  judcx  cx  ofticio  ut  iliud 
pritis  difputcrur,juhcre  [Hitcft.t.  cjfaum.de  7{tt  Vind.Tantim.tnc* 
iMcaufpojf  & propr.^utd  •Fergou  Princcns  rcfcnpto  iuo  utram- 
quecaufam  mandctfimuitractandam.anrcfcriptum  id  cffeciura 
fbtiiatur,qu«litura  eft:Tomas  Craro.nonputar.tt*//  s4.  quia  rc- 
icrir  rum  cjufmodi  contta  jus  forer,  perlj.C.deJntcrdtc  &  d.l.  or- 
dinaru  C,dt  Rtt  Vmd.  quod  gcnusj  laciti  non  tubfiflerc  ccnflar. 
/. alt.  C.Jtantra  jus  vel ut.  pultl.  &  i. tefcrtpta* C . dt  Trcf.  fmp.  Ojf» 
Comranumtarren  Alexandro  vifumcft,/f£.f  ttnftl.$4.&  a  uquot 
wfert  *4nttn.ThtfaurJecifPedtM+\$.  Movet  t os  qucd  fttifictpJ*. 
;tum  totics  i'ttbfiflit,quwics  non  aufcrt  ur  eo  alLetijus/otm, 

Mma.  icd. 
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icdrantura  conceditar  temporalis  cxcc^tio  J.tjnotiet.C.de^Preei 
fm^Ofer.  Nos  utramqac  fcnrcntiam  admittiraus.nirairura  ut  rc- 
icnptum  Principiserfe&ura  habcat  ea  lege  ut  ordo  iaterim  lcgiti- 
musincognofccndoobfervetur.Si  rero  conftct Priocipu  tnentem 
eameffc  ut  pari  cognitionc  res  fopiatur,  infpiciendum  eft  utrum 
id  ex  urgenticaufa  har.an  minus,pnori  cafu  Alexandri  fcnrenriam 
probimus.poltcrioriccterorum.  Qtti  vere  de  tttraqne  bacqnafitome 
fiurs  reqmrtttvideat  FachinJtb.t.  Cemrou.  t. 6^jr  7. 

Adl.in0mnibus.4i. 


/.  Tn)udici)sbenn  fidei  tnnth  exip  nnte  sdventnmdiei 
fntefl. 

2»  ufnin  Jhi8is\uris\uiiciis  idemfit. 
3.  TiumrefremifienennM  *n  vernfidejufiribus  uveu» 
dum  fit* 

4-  ^in  debitumin  dtem  nntediei  cefiienem  feti  fefii/. 

*  tN  judidjs  ♦  bonx  fidci  ante  dicra  folutionfs  rcGti  quis  expetitar 
«lad  interponendam  cautionem,6c  fi  jufta  pofhila  tionis  cauia  fub- 
fit,  fequitutconderanatio.  tex.htcs&  l.inter.  fnp.de  Sattfd.  /.  xjnf. 
%,  de  EviB.l  proSocio.xt.Pro  Soc.Anvctb  t idcm ctiam  in  Itri&i  juris 
judicijs  fit.viJeamus,  Accurfiusdubirat.£/.£/V.  Plcriquc  tamcn  & 
inillisidem  elle  putanr. TNrr  hic>q niitaDoSoribnt  probatum perhi- 
bet.feqnitur  Cafir.  &  Cofial.  hic.  quod  raagis  eft  (i  arbitraria  fianr. 
per  l.fi  pecnntam.§.ttcm  ,f  quie  dederit.in  fine.tnf.de  Condt&.Caufda. 
taCaufnon  fee.Ncc  rautat  hic  textusqui  nominatim  rasminit  ju* 
diciorum  bonx  fidei:  hac  enim  in  ijs  ferd  regalare  cft  ob  majorem 
Jndicis  in  his  quam  flridfci  juris  judicijs,  porelrate,  Si  taracn ca  arbi- 
trariafunt.parjudicisin  utrifqje  poteftas eft.»«.OD.w  §.prtterca. 
£  Iuff.de  A3  Ceterum  quod  t  Accurlius  auturaat  non  fidejulsonbus 
ledfolapromiulonc cavedura.g/JrrV.tf'  Ctfjw.ij.  Ob.17.id  alijs  im* 
probaruraelt.quiaeac&utione  nihil  amplius  confcqueremurquam 
primi  obligauonc.  Bart.&  Caflr.btc.Nec  murat  l.a.princ.De  Hxr. 
vcl  Aa.Vctii.quiaeaintclligitur  li  nondu  fubfit  juftacaufa.Deni. 
quc&contrariuraintjs  dicimus  qaacnon  ramiure  actionisqaara 
oficioiudicisexiguntur,  utfunr  ufurar  ex  mora,  namqucinftisAc 
fimuibusfuturitcmpotistcactaius  adiudiccm  non  pcninct./.i.fr 
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*ft  tnmtn.  infrd.de  Kfttr.  nifi  ipfc  jadct  ad  a&ionem  jadkatt  fit  da- 
tus.m  in /.  i .  C.  de S*nt.<ptd fmecert. tjnnnt.  Sed  *  &  hoc textu e*pe- 
dita  Dodornm  controverfia  cft,  qua  ali)  contcndunr,  dcbuum  tn 
diern ante diei  ccflionem  quoque  peti  poflc,ira  ur  advenicntedie 
folvarur, qoia  nata  jam  obligatio  &  adtio  iit,  idqne  evinei  mrgmmen* 
to l.anodfi tn  dum- 1 6.  De  Htr.  Tet.  tsilc . in l.  cedere dtem.  iii.de 
Verb.  Stjj*. I ta  fenfit  D ecius  in 1. 1  .nttm.19. St  Certm ^Pet.  Hart.in IJ$ 
fintta.  §.  eleganter,  De  Dam.  Inf.  %sflcx.  &*lij  tbtdem.  Ali/  contri, 
Cagnol.in  L tn  cmnil m.  nnm.  16.  de  %e£.  Inr. efr  in  /.  leUa.  nnrn.  1  f /. 
5»  Cert.?et.*s*lexMb.i.Confl.  95.  qtuacrcditor plus  tempore  pcti- 
turus  fit, $.  flnsamtm.  lnfk+deos*a.  r.l.  4<  Plns.  Prr.qudd  vciari 
ca  ratione  rcus  ante  tcmpus  videatur,«rg*w.  /. fin.  deVfnejrHak. 
Nosdiftinguimus.ut  ficx  moventi  caufacondemnatio  pofluletur, 
creditor  audiendus  fit  fer  dA.iG.  deHar.  Vet.  cnm  fm.  quod  inex- 
ecrionc  jnris redituum  ufum  perfpjcuum  haber.  Queroadmodum 
lcjttdexdatasadcognofccndum  de  actionc  judicati,  pronunciare 
foteft  ut  ufur»  pendariurfqnoad  pecunia  condemnationisfueric 
f olura.  l.i.C. de Sent  ema fne certs qnant.  frof. fin  vcrd  ld fiat fino 
•r^cmi  caukcomtarium  dicimus#/*r  $.  W*./«##<fV  *4tU 

AdU  argenrarium*  45* 

$.1.)  Videqu*ponimusfapra>/.*fc4CC#pW^^ 
sjbikatc  quoojjc  allcgatur. 


Ad  l.pars  litcranim .  48*  * 

MAgiftratusquaroditr  cum  impeiio  funt,  neque  agcreneque 
conveniri  peflunt  .f<r.v./;/V  quia ncc  in  jus  vocari  queunt. i.u 
fnprk.de  in  Ins  Voc  Ncc  mutatl.  qucmadmodum.  i$.f.  magiftra- 
tus  itifra  Ad  L.Aq.  quia  ibi  agrturde  magiftratibus  minorjbus* 
Quo  fcnfu  etiam  accipiendc  funt  feges  ejufdcm  fcnrentiarplorer# 
Lntfrnt.  fnfra  Ex  £>ntb .  ^anf.  ±M aier.  &  Ljnbemns  .CadL. InU 
S^.Minuiquead  rcm  facrtl'.  j.C.Vbi  Sen.  vclCJar.  quia  capio- 
ecdit  m  honorarisquinen  funguntur  roagiftratu.Hcdie  ramcn,  Ctnfuttni» 
quia  magiftwtus  pletimje,  roajoies  petpctui  funt,  convcniumur  fafanw* 
icctf. 
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Ad  I.  vcnditor,  40. 

QVi  pro  alio  inrervcnitdcfendcndicjuscauia  fequitur  necefca- 
rioforum  rciconvcnti,  neccxcufauir  ob  pn  vilcgmra  libipa- 
tztam.tc*.bic.in  prm.convenit.l.x.Q.  mbiinum.%Act.  Hocraram 
cn^crum  dilatonarumcxceprionurn,  quar  aluefone  corapctanc 
cmptort  aut  venditori,  non  toIht.Qujnimofi  naturaactionis  ralit 
fir.u  r  cam  cx  ftatuto  in  foro  venditom  inaluui  oportcat  neccfsatio, 
vcnditor  pro  empwrc  intcrvcniens  privilegto  fuofructur.vcrbi 
grana,  ponamus  acrorcm  in  h.iredttatis  petrtione  cx  ilatuto  alli- 
gaiu m,ut forum  fequ atur  fu b  quo  dcfunctus cft praecefsor  vendi* 
totlt,  dc  Cmptor  in  rcm  convcnutnr  hcrediratis  petcndx  cmfi, 
vendttor  procmptore  interveniens  privilegio  fuo  fruernr.  Et  ida- 
liasinpraxidefendt  &  obtinuicoram  judictoRaekcnh*. 

$.i.)Iudiccsa  magiaratudati.durantetiamtcmpore  fuccefso- 
ram.  uxMc.  Oppomtur  l.cura  qui.  §.  t.  fupri.  Dc  lurifdict.  (blft 

■ 

Ad  1.  qaamvis.  $1. 

V*  ad  hanc  kgem  penincnr  pofuimns  fnpra«i/.i  tM  fneSD* 
imfitia.  Vbivide, 

Adl.fcdctfi.  $2. 

,Vi  fuper  actione  fidcicommifli  litem  conrefrarur,  poftea  dccli- 
[naroria fori  non rectc  atitut.tcx.btc.  Dilatori* cnira  rcgnlari. 
ter  in  pnncipio  ojponendx funt  Lcxccpttoncm.C.de  Prob.  vtdc mtd 
popttmncptprk  in  i.  nbi  ncceptnm,  De  fndic.  Scd  qucmadraodura 
Cum  altringet  fcntenriaab  incorapctenti  judiccdicta.1  intclligen- 
dusiguurcfthxresin  judicem  conlenfiiTe.  Ncquccnimqui  exce- 
ptionealiquauti  potcflf  ut  hoc  cafu  hxres  exccptioncm  habetec 
quod  alibi  nu|or  hrrcdiratispars  (lia  clTct ) propterea  tententiani 
abincompctcnti  judicepronunciatamdicct,  quia  pntfcriptionera 
fori  pcr  |uns errorcm  omififse  ccnfcrur.  Plani  ti  in facto  crraverit, 
idque  conftrtmanifcfte,rcctiusdicimus  judiccm  pcr  errorem  adi- 
tum  cognmone  luanihil  agere.  Idque  alias  roemini  judicatum 
cum  fupcr  re  emphyteurica  coram  judicc  feudali  pcr  crrorcm  ac- 
tumcfset.CccrumdV  lureCanonico  n*ngulatiraadmifsumcftrur 
dilatonam  cxcommunicationis  reus  in  quacunquc  litispartc  op- 
jponcre  ipoSit9c.cxccptioncmM  Exccp. 

AA 
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Adl.pcrminorem.54. 
Vide  quac  ponimus  fupra  in, /.4.  de  T^fi.in  Int. 

Adl.licet.  $6"* 

QV*  ad  hanc  legem  pertinent  pofitafum  fuptiwlJtprocUrAtorl 
18.  §.fcn.& finJe  Trocur.  ubi  vide. 

Ad  1 .  judicium  folvitur.j/. 

IVdicium  Tolvitur  vctanteeoqui  jufTcrar  judicare,  vHetiam  qui 
ma|usimperiumin«a  jurifdictione  hzbci.tex.  hte.  Sed  ftatuto  C<nf«etui» 
Tranfifulania?  ne  Principes  quidcm  impcrio  fuo  curfum  juftitix  Tr4mf^ 
impedirc  qucunt.  Quod^anKtfivaldclalubre  fit,difficiliustamen"fM*w^<# 
in  ptaxi  rccipitur. 

Ad  1.  non  ab  judiee-tff? 

1N  actionibus  pcrfonalibus  dolixftisnationon  exeoqued  revera. 
interc(t,fcdex  eo  quodin  litcm  juratur,rleri  folct.nam  &  pr«d% 
juaciiones  co  mmodati,  depofiti  &  fimilcs  compctuut.  tcx*btc, 

Ad  1 .  fi  quis  intentione.  66. 

Llbellus  obfcurus  infavorcm  autboris  eiusinterpretanduselr.1 
tex.  hic.  ncque  cnim  qtris  praefu  mitur  nocere  vcluillc  fibi  ipfi. 
An  autem  &  quatcnus  libcllum  mutarc  Iicear  pofuimus  tupra,ff» 
/.  1  .de  Eden.Cett  1  u m  quod  hoc  tcx tu  dc  Iibcllo dicit u r,id  e riaro  d« 
libcllo  cxccptionis  6V  ahjs  f  roihbus,  quibusutrimque  parres  in- 
tentioncs  fuas  cxpomint#acciticndi;nacit.2)2).i!;ic.In  comracti- 
bus  ramcn  non  itaclt.  vide  quac  ponimus  fupia,  inLvetcrtkue.  xg* 
IDePttl. 

Adl.&poftcdi&um.o*8. 69.70.71.7^ 

1.  CitAtienes  tdiftales  in  quibus  cafbus  uftAtdfnt. 

2.  £>ui eAsdccernere queant.  & num.  3. 
„    4.  Vbt  affigcndd. 

3.  J>uAvdo  eltm  pefcni  cenfieu,  ^UAndcbcdiej.p.itK 

K»  6  E*u 
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6.  Earumeffcctus. 

S.  Termini  diktionum  exfpcf?dtorift  &^fercmftiri)  ex- 
meribm  noriris&lure  Canonhoquu 

TRa&emos  hoc  Ioco  de  cicacione  edictali.De  fbrtsa  cnim  &  td 
quifitis  cicationam  in  gcnere,  Utiusegimusfupra.iW.i.^/ir 
*  Ita  Voc.  Igitur  cxtra  tcrritoriara  t  judicis,  a  quo  citatio  impctra» 
**    tur, frcqucncancur  citationes  cdictales.  Hast  vcrd  dcccrnunt quu 
dcm  magiftrarus,  non  ramcn  judices  dclegati,cxcepto  intcrim  dc- 
lcgato  Pnncipis.  %Autb.  qui  femel.  £.  Quom.  cr  Qjuan.  lud.  Plan£ 
'*  cui  +  mandatajurifdictiocft ,quia &us  magiftraruseft. vtdepofitsin 
L  i.f»pta.dt  [unfdict. Vctin&c  ut  quicam  mandavit  hoccicandi 
4»  modo  uicrur./**.  L2.fnp.de  Junfdtct.  Bdictaf  vcro  cjufmodiaffi- 
genda  funr  vcldomuirei,  vclibi  ubi  ca  vercfiroiltter  ad  notitian 
1»    cius  pervcntura  funr.  GaiL  1 .  Obf.  t  ^num.  j.Eaolim  fpoft  litem 
ccptaroita  pioponcbantur,  m  abfenri  condicerecut  dccimadies* 
ac  nificomparuiiler,  ter  lingulis  dccemdiebus.iwA/Vi*/.  6S.& 
juuc.l,i.&L  }*C.Quom.  <fr  Qttan.Iud.VoW  quac  pcrcmptoiium 
proponebarur,quodaliquando  rarocn&  folum  proponi  io)er,taa- 
totemporcdaroquanrum  continetrnt  rcliqua  tna. /.70.71.71^«. 
4.    Si  non  fcomparcrec  rcus,  lis  pro  dcfcrra  habcbacuf%«/rg4Ktr  ut 
7*  pleraque Cujactus  ltb.f.0bfic.i2-  Hodic .1  ldcm  obtinct  IatTtaiitc  ci- 
tando.  Clem.  1.  de  Ittdtc.  vcl  dcgentc  in  loco  non  tuto,  <jatl  1.  Obfi 
}6,ttum.7*&  8.  Ccccrum  t  ad  ccrminos  dilatiwnumquod  actiner». 
imCsmom.  expcduum  eft,  &  fnre  Canonico&  rooribus  huius  fcculi,  cos om» 
ILTlutM  nino  in  arD""°  judicanrisconfiftcre,&  in  civilibus  raro  licran- 
m  d,Un"**t*  aos  f&tetqp9**  cx  gravi  caufa.  l.orattont.7 frp^De  Fer.  C^uod  tam 
hms  dtmdtt  dedilationibus  pcrcmptorij5gquam.exfjKcratori)S,quasdicunt,in- 
mmii  f***    telligendum  ciL  Denique  t  &  li  cicandus  fit  vagabundus,  auccon-  - 
xf.     rradicrorincerrus,  itcm  in  macciia  lcgis  Diffaroari,  eadem  citandi 
9-  ratio  confucta  cft. Planc t  fi  citandus*icmotius habirec,&  piobabj Jc 
,0>  fit  ciiationcm ci  non  fuiftc  infinuaum.faciic  reftituitur ex  claufuia 
cdicri;  Si  qua  mthi  jufta.vide  qutponimus  fupra.Dc  refittut.tn  Lptn* 
Vndemajoris  caurela:  eaufa  hodic  ciiam  pcrlocos  rcmotiores  ad  : 
habitacionem  vocandi  cicaiioncs  cdictalcs  cranlramiiblcM,  ipfi% 
que  cicandis  pei^appaticorcm  infinuati. 

Ad  1»  &  poft  cdictum.73« 

I.  guemddmodum  procedatur  contra  non  compdrentew. 
*u  Coniitidtm  U  tePinmdcU.  Dejtc  \%d+ 

j4Cow*< 
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j.  Contr*  tmonentem  st/ortm  quomoio  preceitrttnr  * 

•  • 

4.  £>uomoio  heite. 
j  .J^uemoioexmoribus  CmI/U  &  TrontfuUni* 
6.  Quietfiquis  citetur  ai )uiicem  nonfuum* 

Llre  conteftata t  fi  cita tio  decrera  fir,  ablcns  advcnicnr c  die  con«  c* 
dicra  ciratur,  cV  five  vcniat,  fivc  minus,  cauia  difceptatur,  &  fi. 
imur,  non  utiquc  fecundurn  przfenrern,  lcd  &  abfens  fi  bonam 
caulam  habcar.vincet.  texhtc  m prmc.Non  mutat  t  l.contumacia*  **) 
Pc  Rc  lod.  ubidefinirurconrumaciamablcntis  damno  litucocr- 
ceri:quia  hocverumeft  carcnusut  ncqueat  appcllare,  itcmque 
ut  fumptus  htis  refundcrc  cogat  ur  etiamfi  vincaurr*.  hic.  in  §.  fin. 
&  ltproper4nd*m.§.fm  autcm  &  f.fiveautcm.C.defudtc.lrlzcita  cb- 
tincnr  emarnnte  rco  Si  actor  +  ipie  cmaneatqui  peri  roprorium  3? 
impctravit.citcun  ducitur  cd'crum  (cd<ctcm  vcr6  procircumdu- 
ctohabcrnr,  tribusjuridicis  effluxi*.  Catl.  t.Oh  jp.uum.i.  quo4 
cmnc  ramen  cx  moribus  fingularum  rcgionum  metiri  opoiter) 
poftcaquc  rcus  abfolutioncm  «b  obfcrvanonc  iudicii  cbtiner,  ccc 
acrordcnuo  auditurfine  nova  citationc.  Etapriquiori  lurc  nihil 
ampliuscbrincbar,  tex.  btc.  tn  f.  a.Hcdic  *rarocn  ficz  actis  quo  4i 
•  roodo  dc  polluiauone  acroris  ccnfter,  reus  in  contumaciam  eius 
Jitern  contcHari  poteft  ,  iu  etiam  ut  actoi  Iirc  conretlata  nulJum 
Jiabeat  regrcilum.  Lij.  §,  u&t/futh.  aui  fimet. C.  Quom-  & 
Quan.  /ud.  Quod  fi  ea  fcratur  pro  actorc  abicntc,  nihilominus  19  • 
inexpenfas  damnatur.Si  caufa  nccdum  c6  pcrducta  f  t  ut  ccgnofci 
«Jeeapollit,praitor  abfolutioncm  ab  obfervatiore  ludicii  decer. 
nir.Sc  actorpetindecondcmnatur  inexpenfasqua*  recit  rcusprx- 
lcns,  ncc  denuo  auditur,  nifi  fumptus  hoc  nomine  factcs  refun- 
^at  d.t properandum.f.u  &$.& Ct «utdem.Cde  !udic.?{ovt!l.s\.c. 
j.  Deniquc  &  Novclla  1 1 2.  &  Novelli  Lconis.  108.  rcdtictum  cft 
iusantiquum,  ut  Sc  litenondum  conteftata,fiparsrnbuscdicus 
evocata  non  compareat  intra annum, conrra  abfcntem  proccdatur 
&  abfens  condemnari  pofilt.  Quod  &  moribus  Gallia?  obrinci  ut 
Bocrius  annotar,  Boer.  Dectf.6  3 .  num.  t.ca  lcgc  tamen  ur  t|  qui  in  CdilM* 
contumaciam  pioccdit,  inrcntioncm  fuam  leginme  prc  bcr,  Bocr. 
d.lo.num.j.  Idcmquein  HolIandia,ZeIandia,cV  Frifia  fervaturiD** 
Merula  famiitaris  mcus.in  Praxi  HoIi.Zel.Fr.tk  ftatutoTranfifula- 
nix  cautu  cfi,  cV  obfcrvadum  tefpondi  de  fatto  con(ultus  a  prartore 
Ommenfiincaufa  pnncipis  a  Luncburch&Doftoris  SadijGcltias 
confiliaiij.Idcmque  CuriaHoIlandiae  judicavit  in  caufa  Ordinum 

Nm  Tuafi. 
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Tranfifulania: contra Omitem  a  Bentcm.  Quod  t  fi tamtn'quis  ad 
judiccm  non  fuum  vocctur,  non  inrcgrum annum  icd  dcccm  un. 
lumdicsciiaturocxipeaaiiopoitct.a.  2^v«&.fj.*./> 

Adl.fipraetor.  7}» 

X.  o/</  exfecutionem  qua  remedia  farata. 
2.  of»  j<fc*V.v  <rW*j  ^  cognofcenanm  de  \udicatoyfmuloU 
viribm Jententtaicognofcere  pojstt.  ey  Utius  num.  s  &6. 

f.  guid\urtsptfi\entemia  dt.atur  dolovel  falps  aUega*. 
thntbus  obtenta  a  ut  altas  nu/U. 

7.  lure  Canonico  in  bac  re  qutd  cautum.  ( 
/.  Jguatenus  id  admtttendum. 

1,  ^jOtum  tcft,adcxfccutionem  judicad  ramofficiurn  judicispa~ 
ratum cflc,  quam  ipfam  |udicati  actioncm, I.qui  rejfituere, 6/. 
de  Ret  V tnd.l.mtlei.  $  .fin.de  fnd.(j*tl.i.  Oh.t  t^jnum.xy.  Vnde 
*•  quxlitum  clt,An  judex  t  datus  adcoguolccndumdc  actione  judi- 
cati,  fimulctiamdc  vinbu*  lcntcntia:  cognufccrc  pofli  .J  lulianus 
definit  non  poftc.tex.  btc  Et  hoc  iguurdc  cxlecutorc  fimplici.id  cft, 
eojudicc  quiad  cxlcqucndum  lcquilitus  t  ft,  diciOpDXtei  inultd 

3*  magis,  Cofal.  bic.  Vhuc  ii  dicarurt-  dolv  vcl  falfis  alleganor.ibus 
victons((cntentiacontraabfcr.tcmobtcnra,bcnigncdicimuseaci« 
f  ieiiteinaudiendum.itf  htcm  verftJHarctllMsidcmqoc^ctam  cft 
quotics  fcntcntu  dicitur  iplojuic  nulla.  /.4.$  (j condemnai$is.de H* 
lud. Hodictamcn  caulx  nullitatnmquxcx  deiectu.  procellusic- 
dundant,non  folcntattendimodddc  mcritiscaulz  cz  actisplene 
conftct.Quod  &  in  Camexa  obfcrvariex  Ordmaiionc  impcnj  Gai- 

iiusannotar./i£.i.0^7i»**«4--  f. *»  Dcniquc  cV  ldcraenr  <i  pro- 
ponatur  cauU  cxculans  aconturoacia,  &  rcltirurioni  conrra  fen- 
tcntiam  lnab&nrcmdatam  locum  faciens.  utbtc.tn  §.l?aulus  notau 
(^upd  cnim  via  rcititutionis  obnnemui,  idcm  &  pcr  exccpnontm 
rc tincroas.  l.metum.o.%.  fed  qttod prator att. D  Qucd  dMet.Cauf*. 
Cetcturn  hoc  ita,  ii  dolus  advcrUtij,nuJlitas  caufa:,  vei  abienti» 
j[Ultacautamagna&  notoriafit^velfincomnicxccprionc  probctur 
incontinenti.Namqueeocafuqui  rcftiturionem  habct  recxclu- 
4»  fasnonvui°cLui.l,ncme.f  .fMp.de  /fc/?.PJanc'ti  non  magna  fit&  no- 
tona,  aut pcobctur  plus  mamfcfto  in contincmi,regiilantcr dici- 
mus ,  facultatem  impetraaidx  rclriiurioni^comra  juns  ordincm 
noa  aucndi<  &  conkqutBtc r  cfictuua  judicannon  rcmoian,^ er 
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t .  *De  Fid.  IJb.  Iraqne  refpondi  de  fadto  confulfus  inret  do- 
minos  a  Rhede.Si  vc  td rcftitutio  jam  re  ipfa  Gr  imperrata.-idem o- 
peratur  quod  mrcrpofira  appellacio.per  l.pr<fr.+2.fup.  dt  *SMm$- 
rtb.  Alia  quacftio  cft,  Anipfejudcx  '  ad  cognolccndum  dc  ludicato  f- 
datusvelexfecuti  r,deijsquoque  rcbus  cognofcat,  de  quaira  fta» 
tuo.querclam  cumquidcm  admitfuium,  fed  cognuionem  ipiam 
rcmittcndam  ad  prariorem  curuve  qui  itidicem  dzdit^Caftf.&Loft. 
hic.  Rarioeftquia  mmorjudcx  contra  (cnrcnriam  majoris  rym  rc- 
tiituit. l.mtnor. i$.tn  prwc.  De  <J$€tnortb.  Exiftimotamcn  int  judi*  £ 
cibus  potcltatc  panbus,fiad  exlequcnduro  rcquirantur.idcm  eflcj 
quod  u(um  haber  qootrcs  bcnaunius  tcrrftcrij  difrufsa  judicato 
non  fufficiunt.idcoquc  jidex  iftc  alium  requint  ut  dcin*  rcliquum 
cius  fenrentias  cxftquatur.  Ccrtum  cnim  cft^commiflum  Yitium 
faciliusdeprehenfum  iri  ab  coquiprcccllus  mcmoriam  cVpcrfc* 
&amnotitiam  habct.quamalteiocui  id  ex  improvifo  dcmonftra- 
tur, Quod  (i  alitcr  ftacuamus  litcs cx  htibus provcnicnt,  ac  morofi 
dcbitorcs fcmper  ejulmoai  cfrtigia qucrenr  quibusexfccutioncm 
iropcdiant.  Rcmnicndamigirur  cognitioncro  eiusrei  ad  judicera 
priorcmclTc,rcfpondidefactoconlultusin  caufa  nobilium  aRou- 
tcnbcrch  contiaKcicIei  rcr  A(]e.Plane«quoddicimusdc  nullitatc  7* 
jn  cxiecutioneopponcnda,  id  luieCanouico  admiflum  noncft  fi  t^cjMtu- 
trcs  (cntcntiar  f  miles  latar  fint.  not.  (anovtjla-  tnQ.  ut  calumnxis.  de  drrtrfiat^  *' 
T^efud.per  iUumtex-Caflr.hic.  Scd& codcm  tlure  refcripturfteft:    l.  J 
Ordinatium cui  a delegato Principis commifla  cxfccutio  eft, can- 
dem  profcquidebcrc.tamcrfi  ordinariusipfe  fciar  caminjuftam.  c. 
pajtoralu.  ^.ejuia  verb.  de  Off.  & Tot.  jud.  deleg .  Hoc  tamen  rationi 
vixconvcnit,cft  emmjudKis  officium  tpprellos  a  manu  calum- 
niantium  liberaic./mw.c .2  2.  Scd  &  jure  noftro  (tidicibus  vira  fa- 
ciennbus  rcfiftitur  tc&c.l.prohtbitum.eji' l.dcfcnfionis.C.de  Jure  Frf 
ct.  cVnihil  injtiftum  cxfcquiulli  magiftratui  pcrraiflurocft. 
vel/ade  t&Cind.Trinc.c.dciude.Veium  quidem  eft^nemincm  prat- 
tcr  Prmcipem,delcgati(ui  (cntentiaminfiingc/e  pofle. l.adverfus* 
C.ft  adu.remjud.  Scd  quiaidcirco  delcgatus  ccnfctur  ui  juftitiam 
adminiftrct  c.cum  aternt.de  s\e  lud.in  6 A\  contra  recerit  vel  ipfcvcl 
ordinariuscui  ipfc  quid  commcndat,ofhciam  non  facit.  ConfuF- 
twm  proinde  in  c|u frrodi  cafu  eft,  rem  vel  ad  delcgatum,  vel  Prin- 
cipemipfum  remtttiutis  dc  vitio  cognofcat.  An  autcm  fententiV 
contra  abfcntcm  lara  nulla  fit,  dixi  fupra.  m  iDtum.de  Rc8.  ubifc: 
«brcliqua  huios  legismateria  vidcri  poflunt  pluu. 

*  *  • 
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,  Ad  t  i  n  piivatis.  7  *  .&  1-  7** 

AN  piterfilium,vcl  contra  hicillum  judicem  habcrequc*^ 
plenius  alibt  cra&amtis.  mi^ffff \mi[d*ctwu. fnprkdc  l*rtfdk 
fM4 folct  opponi.  folvi  ibtdcm. 

I.qmncque.8*; 
Pert  inet  ad  po£ta  in  I.  r.  fup.  eod.  0 

JDE  INOFFICIOSO  TE- 

.  STAMENTO. 

■ 

riT.  II. 
Ad  Rubricam. 

TEftamentum  inofficiofu»  eft  qaodobinjuftamexhxrethrto- 
nem  ra&um  cenfetarcontraomciumpicraiis.  Querela  inoffi- 
«iofi  ett, qua idem  refciodi poftulai  ur,  bc  accionis nuroine  vcnic.  f. 
mbU intertfi.tn fiue prtnc.l.nAm etfi. 1 5 . $.x.inf. h.t.  Ea  inrroducta cft 
lcgf  Glicia.  arg. infcriptionisW.4.  «/.  eod.Cnjac.  a,  0£/.  n.c^ j. 
O^/*. 1 4.Sifo>Siccant4  famtliaric mcns tn tr. de Centmn  fnXlib.i.e.6* 
&  cnamnum  locum  habei  inter  afcendentes  &  defcendentes,  quo- 
tiefcunquc  exhxiedatio  firex  juftacaufaquam  heres  nequir  pro- 
bxtc.Hart.  in  1. 1.  Q*t  Tcfi.Fa.  Pojf.  Scbnttd.  &  D  O.in princ%  /«/?. 
h.t. alitcr  quam  Marnnus  gloflator  fenfit,  qui exiftimavit querela? 
huicobNovcllam.  i  \< .  inlincaiecta  hodiemonefle  locumquod 
iiimirum  aut  caufa  probari  poffi  t,  quo  cafu  exhxredatio  proccdir, 
aut  contra  nonprobari.quocafu  tcftamentum  ipfo  jurenullum 
forer.  td  cnim  rcctg  communirer  improbarum  cft,eo  qu6d  exhx- 
redario  quidcm  iu  poftcriori  c.ifu  locum  habet,cumcx  caufajufta 
facta  fit:  fcd  refciujone  opus  fir  pcr remedium  prxicns.Soar.w  thcfm 
tRcccp.Sent.lit.I.nttm.8$.  Atque  hancfencentiam  iuvac,  qu6dcau(a> 
exhxrcdarionis  ccftamenco  infcrra  nec  probata,  inftirutionera 
quidcro  rcfcindir,  (egata  ver6  nihilominusdcbcntut,  quod  non  ita 
«Ilcr.fi  tcftaracntum  hoc cafu  efTec  nullura. d.Nov.ti $.  c.j.in jfine^ 
Marnniramcmopimoncroadiructimjs,  quones  exhxredatio  iacca 
eftfimpliciter  iinecaufa,vel  cx  talicauiaquxd.Novelli  «ontinc- 
tur,  tumenim  exhxrcdatio  tanquaracontra  ius  factaeftipfoiure 
A\iih.pttltwndnjittm.Q%dc  ^C^iidcrgo  diccrnus,  G  caufa  quider* 

lciU- 
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•eltamenro  non  fit  infcrta,harres  autcro  cam  probare  ve)jr,&  Iafon 
putat  eum  audiondum>s/7es4fo/&-2V^0»  licet.C.dc  Lib/Prat  X-omikm 
riom  ramcn  reccptum  eft,  quia  cx  difpofitione  iuris  &  cxprcllio 
cauf*  ©V  cxharrcdatto  rcquiritur.  tcx.in  d.  Anth.  ncn  licet.dcf$tmpt* 
ox.d.Nov.i  iy.c.3&9v*r^cWn*tiMs.mm.7.dcTcsl*m.Gomefi 
uPar  .RcfoLc*  i \.n*m.  1 1 .  Idewquc  crit  fi  caufaquidem  inierta  (it9 
filius  autern  przteritus.  neque  enim  teftamentum  quod  proprec 
prarreritionem  filii  nullum  eft,  confcrvabitur  ob  id  quodhzrcs 
caufam  exhaercdationis  probara  conatur.  nam  ciim  in  propofito 
tpfa  cxharredatio  oroifTa  Ijt,  caufa  quoqnc  cius  probatux  fruftra» 
VD.md.4*tk.nonltcet,  *  -% 

Adr.  U 

r.  JtjuertU  inoffitioffrimo  ordine  daturliberis. 

2.  Ltberi  naturalesan  ej-quandoquercUm  habeant tontrd 
teHam.matris. 

i .  Ltber  i  infrtfofto  )om  noti  &  doli  cafaces  inteHigutur» 

4.  Deftientibuj  Itberis  jctundo  ordine  querela  farata  efi 
farentibus. 

/•  x^dntjr  quahdo  tefatio  mi/itaris,item  de  cafirenfvel 
qmaf  caBrenf fecuiio  quereU  hcum  \det  vel  minus. 

6.  Tertie ordine  queretarjuibusfit  farata 

7.  Turfes  ferfona  qua  tenfeatur  utfratribus  querela  detUK 

8.  Antcitamcnto  per  querelam  rejcifo  fratrum  liberi  cnrn 
fatruis  admittantur  ad  fuccefsionem. 

DEfinitur  <  hic  quibus  inofficioft  accufatio  comperat ,  quibiu 
non  itcm.  Datur  qucrcla  in  primislibcris,  utkic,  &l-  j.tnfra 
h*c.l.  J.&I.15.C.  eod.  Liberos  vet6  accipirousnaiuralcs&  legiti* 
snosfimul,  fivc  ij  inporcftatc  fint,fivc  cmancipati.*rg.  T^ov^tit. 
r.iiivc  in  adoptioncm  dati.  l.fcn.  C.  dc  -^kp.Ceierum  libcti  t  na- 
•uralcs  rantum  qucrclam  non  habcnt,  purtcrquam  fuper  teftjme- 
to  matris  aut  avi  matcrni,  l.fi.fuffccta^ig.  §.1  .inf.  eod.  An  verd  ia 
Iibensilluftrium  fcminarumaiiuddiccnduto,qua:iiiumeft;&  110« 
nulh  putant  naturalem  iolumde  rcftamento  lllarum  qucrinoil 
polTc.Scd  hoc  quarcnusira  fitcx  fingularuroprovinciaiu  rooribtia 
dcpcndet,quxubiralcs  nonfuntcx  jorciioftrorcfpondcmus.cuni 
nonmiuus  de  earum  tcftamenth  quam  plcbciarum  qucri  rcctej 
Planc*  t  quod  de  liberis  dicturo  cft,  id  de  jam  natis  &  doli  capaci- 
bus  vulgo  accipitur-,  de  poftumis  cV  iofantibus  non  itcm,  quia  nec  1 
ia-iniames  cihxicdatiouum  canfc  caduct. lf$  iul.^m  fne.G% 
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de  lik. Prat.  Cujac.in I4. De  Uh.& ^Pofih.Gntofr^d d.^ovelt.i  1  / .  * . 
a.DD.«§.i./«/W.Magistamencft,tcfaracntum  quoij  exhxrc- 
dantur  fic  cui  juftaexhxrcdationis  infitacaufacft.rcfcindi  ut  inof- 
iiciofum.nequcenim,  ut  inofficiofum  tcftamcnrura  fir.tcquirirur 
caufam  poffe  veram  cfsc:  fcd  hoctanrum.lcgitimamcau&racxhx- 
rcdationi  additam  efsc.qux  fl  vcra  non  fit,obtincnt  [ibcti.ux.in  d* 
Nov.u  j.c.$.Etvcrd  quandoconftatpoftumumvelinfanternctim 
cxprct7ionccaufxexhxredatum,conftat  moxuna,iftam  ipfamin 
cum  cadcre  non  pofsc;  nifi  fortc  negctur,  cxhxrcdatum  doli  inca- 
paccm  c isc.  Vtgl, ad § .  tam autem.num  9.  f nft.de Teilam.Connan^ 
Ub.p.Comm.c.  1  o .  Ncc  rautat  quod  infans  non  potcftingrarus  vo- 
cari,eoque  ncc  ab  hxtcditatc  rcpclli.  l.fiquisfuo.ij.S.fin.  C.de  In. 
ojf.Tr  ft.quia  co  quidcm  convincitur  tcftaraentura  ciufraodi  jufti 
tcftamenti  vires  non  haberc,  non  tamcn  inde  fequiturid  ipfb  jute 
4 ,  nullu  m  fore.  Rc fcifljone  t  igitu r cft opus.  Libcris  dc  ficientibus  vel 
qooquo  modo  ab  exhxtedatione  exclufis,fecundo  loco  parcntibu* 
qucrcla  datur,five  tcftator  in  poteftatecorum  fit,five  minus.  ut 
f.    bic.GrLpatcr,  i^.ltadverfus.30.mfteod.  Hoc  I  ita,  nifi  filiusfarailias 
fuper  caftccnfi peculio  teftatusfir, quiaciufmedi  teftamenfum  faU 
tcminpcculiocaftfcnfinon  fubjacetqucrejx,i.w//,  C*eoa\  nififit 
emancipatus^quiahicpcculium  non  hsbct. dj.mlt.  §.fin.  Denique 
/i  patcrfamilias  miles  filiumcxhxrcdarir,vcl  intraannum  poftmif- 
fionem  exhzredationefa&adecefserit^querelxnon  cft  locus  J.Pa» 
fmianus.^.^Papinianus.inf.eod.l.^.Ceod.  Scdhxcin  quafi  caftxcn- 
iibus  corrc&a  iu nt.per  4.  NoveU.  j  /  j  .c*.  in princ.  junc. T^ov.  113, 
f-i^.ubi  dcfinitumcft,filiuminquaficaftrenfibus  tionalirertefta- 
ri,quam  fihbcris  vclparcntjbusrctinquat  Icgmmam,e6fve  juftis 
de  cauiis  exhxredet.Quod &  ita de caftrcnfibus dicendum  cft.quia 
attaquc  hzccompatantur,  in  d.7^»v,  iij.c-i 9. &  intsfuth.prefhi- 
*teros.C,de  Epifc.&Cler.gl^artJaf.in  l.ult.§.tefiamenta.Csod.fa(m 
d.T^ovell.n  s.c^  in princ. ubi  libcri omnino vctantur  parcntes  re- 
busproprijs.inquibustcftandi  liccntiam  habent.privare.  Tcrno 
€>    loco  ^ucrcla  parata  tcft  fratnbus  tk  fororibus.quorum  qucrela 
itadcmum  admittitur,  fiturpcsinftitutx  fint  perfonx.  tcx.hu.  & 
in  K.i.Inft.eodJ.n  .C.cod.  Scd  neque  hoc  admittimusin  utcrinis. 
?•  l.fratres.ij.C  eoa\  Turpes  t  autcm  perfonasdicimus  mfimes.tam 
infamii facli  quam  juris.  d.l. 27. C.  eod. Hoc  tamcn  ad fpurios  non 
pcrrinctquia  hi  rcvera  infamia  fa^i  non  laborant,  fi  modo  hor.c- 
ftam  dcgant  vitzm.Paleot.intr.de Spur.cs r  Et  verd  dc  turpi  perfo- 
itaquoi  dicimus,  id  ita  vctum  cft,  fi  non  cV  ipfe  frater  prxtcritus 
>  vel  exhxredatus  f\tt\\is.l.inutren*m  ti.uhiDO  C.eod.  Illudqux- 

I,  iiium  t  cft,  \a  tcftamcMo  pcr  qucrclara  rcfcifso,  unacura  patruis 
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admittantur  liberi  frarrum vel  fororum,  arqne  id  Accurfio  8c  Atu 
gclovifumeft,  quia  in  (uccc  Hione  utrorumque  eotum  abintcftato 
par  jusfir.  per  vulg.  rcfculoenim  reftamcnto  fucceditftatimeaufa 
inteftati,  /.£.§•/ ./«f.w^.' Magis  tameneiteospon  admitti,quia  ea 
rationefrauslcgiherct  qu*  fratrum  liberos  aqucrcla  worriciofi 
r.cnirusexcludit.*r£/V &lfratres.C.ccd.*&€inf.in  d.f.i  .  num.  i r . 
Jnf.eod.yigl.num.^ibidem.  Ncc cbftat  d.1.  Pomponius.  6.§.  fi  quts 
cx  ijs.inf.cod.  cjuia  eaobtincc  cum  ij  qui  refciflioncm  fortuiid  im- 
pctrarunt,  ipfi  lucccdcndi  jusuon  habcnt, 

-J^[E  tcftamentem  arguaturmamfcfla?  impictatis,  reccptum.eit* 
hoccolorcquerclam  inltirui.quafiteftatomon  fucrit  fatis  fa- 
nz  mcmisytex.hic.& princip.  /njt.eod,  Bartolus  ramen  autumat  co* 
lorcmdemcntiae  hodic  non  adhiberi.quiaexharcdationemcxju- 
fta caufa  ficri oporrcr, ea  vero abinfanodari non poteft.  Tfarr. /b/V, 
Schneidjn  d.prme. fnft.BHm.17.  in fine,  Fu Igofius contra,  Fulgof.  m 
jfuth.ex  ceufi.C.deJLth.Trdt.Scd  huju*  fcntentiam  recipimus, 
cum  haec  Ica  nufquam corrc&a  fir,  Vigl.  &  ^Cinf.in dpriuc. Inf. 
Ego ramcn exiftimo, obprarexrum  eum  cmiflum,  libellum  non 
iepudiari,qnod  foiroulaium  &  vocura  aucupia  hodic  fint  iublata. 
ttt.CdeForm.Mi 

Adl3,&4. 

TEftamentum  inofficiofum  diccre,  cft  allcgare  fc  immeritcVefle 
cxheredarum,^x./>/cct  Ui.freod.ld  hcdie ccrrccrumcit,  ita 
ut  ipfc  haercs  caufara  ciha-iedatioais  tcncaturprobaie.2vVp.iij, 

Adl.Pomponius»  6. 

§.i. JHpEftamenro  pcr  querclam  inofficiofi.reiciiTo  abeocui  jurc 
J  fucccftlo  inteftaci  non  deberur,  non  is  qui  fortuitd  cefta- 
mcntum  rcfcidit,  fcd  qui  ab  inteftato  fuccclTjonem  haber,  fucce- 
dcl.ut  hic.& l.puter.  14.  inf.eed.  Quatenus  vero  id  ita  fit  poiuimus 
(uptlinl.i.infine.ufovide.Nonmuiai  qucddicirous,rerp  intcra- 
liosactamnon  pracjudicare  aut  prodeiTe  alijs, /.  i.De  Excep.Rei 
<jud.&  tit.C.  Q**b.  Hti  lnd.  Excep.  Non  oc.  quia  in  propofuo  re- 
icitTio  per  fe  non  prodeft  alijs:  fcdquia  caufa  tcftati  fublara  cft,fuc- 
jccdu  fimplicius  caufa  imcftati.lllud  ci  hoc  textu  ccmmodccollc- 
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&um eft.quddexiftente  ftatuto  quo  filiae  cxiftcnnbus  mafculisncn 
£uccedunt,exdera  ncc  querelam  inofficiofi  hibcnx.  p^r  c.  27 ,Nn- 
meritBart.iul^n.adTertuu\idcoqnc  ncc  fupplcmentum  Icgitiro* 
pctutu.4rg./Lj  o.&  i4.C*d*/nof\  Ttft.  Corn.i,  ConJiLt 14« 
Qood&ita  moribusGermanieobtinec  in  fiikbusquardote  con- 
tcntar, pa&is  dotalibus.rclicma;  havcdiuti  patertuercnunciaiunr* 
ut  infia  Jatius.  t  radimus.  in  LjLpulatJo.t  1 M  K trkMl* 

J*  guando  quereU  tranfmittatur  aibaredcm. 

2.  Jnfiberis  fngulare  ett  ut  ad  eos  cjuerela  tranfmittatutk 

3 .  £>uando  pater  quereUm  non  tranfmtttat . 

4.  Conciiiatur  L  fcn.  inf  eod. 

3 .  K^dn  qnereU  inojfsciofi  tranfaclione fnitOjfi  non  Betttf 
fUcitisk  tranfmittatur  adhdtedem . 

i,  $ .Final.}  y^vVcrcla  t  momcioG  ita  rranfroittitu  r  ad  hxredem,fi Sc 
Vyacjita  hxredicas  cV  quercla|prxpararafit,  vcldcfun- 
dhis  ad  cam  inititucndam  vcncth.ut  btc.Lf  .& Li6.$.fin.C  e^./nifi 
tamcn  portca  dcchra  vcrit  co  nt  rar  iu  m .  Ijtam  etfi.§t  1  .inf.eod.Omoo 

*  tanen  t  hoc  quod  de  hxredibus  dicimus,  de  cxrrancis  accipiraus,  . 
nam  ad  libcrosqacreU  tranfmittitur  indiftindc.  Lfitpis.n.C.eU* 

3*  Qttidergo *  (1  pater  ingrams  fucrit«quid  fi  querelx  rcnuncianr?ie- 
licTum  agnovcrit?quinquennium  racucrirtquerclam  non  rranlV 

4.  RmtitjM.fWJ.  t4.ro fineNcQ  t  mutat  l.penjnf.  cod.  ubi  dicitur,  11 
is cui  querclacompctir,  noli:  vcl  nequear  accufare,[fequcntcm  ad- 
mitri;  idcpjm  itaaccipitur  ut  fequcnsadmiirarur  &  agarjufe  fuo.  . 
noneios  qui  defun&us  cft&  qucrcta  abftinuir,  DD.  tn  d.l.ja- 
Regularr  nimirum.cft.uruno  per  fenrentiam  vel  quoaliomodoa 
-querck  exclufo,  fu  cccdat  fequcns./.^4/er.i4.^*  d  l  pw.wf.cod.Bal- 
f^iem.^i»|?4/.t/c.Qucmadmodum  cV  ahas  fi  pater  ab  avi  fuccefllo- 
ne,  vcldeporratione  vc)  jufta  exhxredationc  cxcludatur,  adnutti- 
tut  ncpos.  Lfi  quufetnuj.fmpru.^Dc  bis qui  fui  vel ultent  fur.funt*  I%  . 
fin.de  *Bon»  Poff.  Sec.  Tab.  l.fi  ntcetm  $.  defortatus.  de  Hbu.  Isk 

tt    Aliatquzftiocft.anquetcla  inoftciofipcrtranfadtionemfinita,fi 
placitisnon  fterur,  rraufreittatutadhxiedcni:  tjuarainfta  tziCt**  - 
mnum  L[tinfiituta.i7teo(L 


M 


Digitized  by  Google 


IN  P^ANDECT,  II  D.  V, 


Ad  J.Papinianus-  *# 

Piinc.) "D ^tct  nonnnc  ^'J  'nyi10  e0  inofficiofi  qucrelam  non-rn- 
*  ftiruit.Scd  nec  prarparatsm  filius  tranfmittitadpaucm. 
f*x.f>iV.Ncque  entm  patti  fuccciTio  filij  ur  hancditas,  fcd  utfccu. 
liuro  defcrtur,  nifi  taroen  fufto  filij  teftamcnro  ftt  inftitutus  h«- 
XCS./.1.  inf.  de  Caftr.  Tec.  Hcdic  ramcn  qucicla  filij  ad  patrcm  dc- 
fcrturindiftin&c,  ut  AccurfiusannotatcV  Baldus  probat,quia  er> 
jam  parentcs  hscredcs  funt.  Novtil.  nt,c.i  .gl.&  B*Lbk. 

§.Papinianus.)  Adhunco.  peninentia pofita  funt  fupra,**/.  i. 
nnm.yeod  .&  in  /.  6.f.jin.  ubi  pJenc  tradimus  quandopaterqucrc* 
laro  inoftciofi  habeat  dc  teftamcnio  fijij  vcl  mintis. 

1.  tJVaver  fupiflarem  fubjlituthtiem  a  fatrt filio  fac7am9 
mfictcftmaccufare  tictptttYty ejuatetius  rejctffo  fcr  qucrclam 
teJlawento\ub(iitutio  valeat. 

2.  guomodo  qutsfrofarteteftatus&frofarte  inlefatttt 
oiecedat.&y&j. 

5.C  Hd  nec  impubciis.JMatert  pupillarcm  fubftititionem  a  patrc 
•^fifio  fa&am,  inofficiofam  accufarc  nonporcft,  quia  teftamcn- 
turocifccit  pater.Scd  ncc  frarerinofficiofamdicct,  quiafilij  tefta- 
nenroro  cft  non  pattis;  nifi  tamcn  jpfius  patris  teftamentum  dicat 
inofhciofum.  Refciflo  verd  hoc  modopatris  rcfUtnento  nccfub- 
ftitutio  vak  bit-  Idita  sufi  teftamentum  patris  tantum  ex  partc  re- 
fcindatur.quodficripotcft.cVtura  inftitutiovaiebit.rtx.  hlc.  Ar  + 
quemadmodum  teftamcntum  relcindeturproparre?cumenira  jus 
noftrum  non  pariaturquemproparte  teftatumcVpro  parte  inte- 
ftatum  decadcre,  I.7.  Dc        Iur.  dicendum  vidctur  reftamentom 
pcr  tcfciYfioncni  exparrefactam.corrumpi,  vcnicndo  puta  ineum 
cafum  unde  incipere  non  poteft,  I.frofattc  1 1  .DcScrv.  Refponde- 
mus  t  tcftamcnturo  re  ipfa  refcindi  ip  totum,  fcd  quoties  unafquif- 
piam  e*  hbcris  inftitotus  cft  cui  ranta  portioeft  affigoata  quantam 
ab  intcftato  eiTct  habitoros:rcfcifljonem  eo  modo  intclligi  propar- 
ceractam.cororefciiljo  non  amplius  opcrctur  quaro  in  pattecius 
qu»  querelam  inftituit,/**.  U  fater+6  .wf.deDct*  CoU, eocjue  cafii 
lubftitutio  popiilaris  valet.  utbtcVcc afofurdum eft ez  poftfacto 
cjufroodi  cafu  videri  quem  pro  parte  decrtTtlTe  mteftatu .  I.uaetf/.  1  y. 
§*fi*.  tnf.  eod.quh  etiam  aliasqui  eshariedarus  quidcm  cft  no  tvuft 
quetitur,  quaradiu  fpcscftcuraadmiflurairi,  facit  pattt.coqjhoc 
cafu  qttcrclatatu  pio  paite  inftituedaeft.J-^ii/S.ia/.i»^**^ 
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Ceterumf  inftitutionc  pro  inaequali  parte  faota,  fi  refcindatur  re- 
ftamentumpcr  qucrelam,  refcillio  in  rotum  fact.i  ce»fctiir;quo- 
niam&is  qui  inllitutus  cft,partero  uuegiam  quam  ab  intcftato 
habitutuseflct,  confcquitut.  Qu^d  rcctc  Irnerius  ctiam  locum 
habcrcdixit  aditaper inftkutum  hxreditare,  quia  ab  ifto  teropore 
qucrela  vcl  maxime1  competir./.m4/fr.  i  q.  cjrtbi  hncr.  infra  eod.  Ac- 
quc  ha:c  cft  vcriflima  (enrentia  cum  huius  tcxcus,  tum  d-1.  i  <?.in£ 
ccd.a  paucis.antca  folidc  dcclaiata. 

/ .  Jj>ui  legtttmam  Uheris  relii 


j.  Legitima  Inftttutionis  tituU  relinquenda. 

3.  legttima  hodie  quanta  fir . 

4.  ^nUgitimainfratrthus  quoejuc  aucta  intcfligaturi, 
/.  Legttima  tntelligttur  deduftodrealtcfiO. 

0.  Legata  ad fias  caujas  an  Ugittnam  minuant. 
7#  Sumptusftudtorum  anltgtttmamminuant. 
J.  Cdfolla  notatus. 

p.  <%ua  aclionc Jufflementum  Ugitimdfctcndumft. 

10.  Jguanto  temfcre  fojiulationi  adJufpLcmentumfrdfrU. 
hatur. 

11.  AnUgit'ma(latutotollifofiit.. 

1 2»  £u)d  fi ft*tut*  eautum  ftt  ut filu  ex  arhitrio  honi  • 
viri  dotata  non fucudat,  &  dotata  attquafilia  ex  arhitratu  honi 
viri  non  fit. 

1  jguidjurisfi fuccefiioni  faternd  rcnuuciatumfit. 
74.  guid  (i  idfaclumfit  cum  j  uramento .  ejr  num.  1  5 . 
J6.  ^yiu fiiius  ex  ajfcbdrcs  acceftarc  Ugitmam  &  reliquam  * 
hdredkatem  refudiare  pofiit. 

17.  guid  juris fi b*rcditas  mmiumfiteneratd  Itgatis  liher~ 


^Cl  qvi s  m on Tis  cAUSA.)  Qui  filio  tquartameius  qno4' 
^ab inceftaro hafeiturus  ciret  mortis  caula  relinqu it,  tcftatur  fe« 
curc,  tex.htc.  Hoc  IulUnhuus  ira  cmcndarar,  ur  quicquid  libctis 
velparcnribus  rchctumcflct,  in  lcgitimam  iniputarctur,  &: agcrc- 
tur  ad  fupplcmenturo^rAtfawwwo<io.  jo.C^»W.Scd  &  thoc  poflca 
corxcctumcIt,uc  nifi  jufta  decaufateftamcnt&irilciiacxharedatia . 
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rut,quicquidrdinquitur  inftitutionis  rirulo  fit  rclinquendum,& 
quod  deeftlegitima:  fupplendum  fitab  harrcde.iV0vW.11  yc.aUud. 
I  .Gomefx.  Var.  Ttyfol.  1 1  .num.  14.  Vi^l.ad  §.fin.fnft.e*d.  rtum.i.  & 
DD.pkriyue.  Barocontrainftirutionisuruio  nonita  ncccflarid  re- 
linqucndum.  Baroin  §.  fedhac  itu.  fnft.  eod.  Vaud.  1 .  Quaji.6.  mo- 
▼creumNovella  iflc.i  qua  continetur,  etumfi  legan  vcl  fidci- 
commifli  tituloreiicturo  ut,nihilominusadfuppiementum  trien- 
tis  agt,eamque  volunt  pcrd.Novellam.ji  r .  non corrigi.  At profe- 
ct6  ic  arctius  examinata,palam  cft  in  Novella  18.  non  lllud  dcfini- 
ri,  utetiaminvitihbciilegato  velfideicommiflofint  contcntiac- 
tuii  dcm'adlegitrmam  :  at  hoc  tantum  ut  pro  quadrante  triens 
ve-l  femis  pro  numero  Iiberoium  in  legitimam  fir,  camjc  tam  qua- 
litate  quara  quantitate  fcrvetur  «qualis,  ctiamfi  alicui  quid  lcgato 
folummodo  aut  fidcicommiflo  reliccum  cfler.  Propofitum  inquaro 
Principi  non  fuit  ca Novella1  dcfinire  utrum  liberis relinquendum 
eflet  jurc  fidcicommiiTi  an  inftitutionis:  fed  hoc  folum  ut  legitiraa 
polt  iftud  tempus  auctior  cflct.  Contra  Novclla,  n  pofteriore 
piopofitumei  fuirut  neceiTari6  parenrcs liberos  aut  inftitucrenc 
aui  |uftaexcaufatxhaercdarcnt.Arquc  irapatct  diflenfumeum  cx 
malo  inrellecm  d.  Novcllac  1  &.  prcgreflum:  Sed  ut*  ad  tracratum 
dc  legitima  veniamus^cxpeditumelt^quafolimerarquadrans^cam 
hodic  efle  trientem,  fi  pauciores  fint  liberi  quam  quatuor;  vel fc- 
miHem,fi  quaruor  fint  Iiberi  vel  plures.rx  d.T^ou.  1 8  .c.  1  .Ea  autem 
auctio  ad  tricntcm  in  parentibus  quoquc  recipienda  cft.  d.  Nou. 
W^c.t.^&TZaljni/iuth  novijfima.  C*de  InojftTeft:  Int  fratribus 
tamcnhrauditacflbplcriqucvoiucre,^/.  poft gl. d.lo.Coft.ini.  rj. 
A.r.Quod  etliCujaciustion  piobar,»j»^.7^»t/f/.i8.  perfpicuam  ta- 
mcn  rationcm  habet,  quiarcftator  regulariter  ijs  legitimam  idin- 
quere  non  tcnctur-ncc  querdam  h.ibent pratterquam  in  una fadti 
fpccie,nimitnm  iiturpis  homo  fit  inftitotus  hauesi  Lrgitimamt 
vcrdaccipimus  eorumquaedcdu&o  arrc  alieno  fuperfunr,  coque 
harc  fine  ullo  gravamine  relinquenda  eft.  §.quartam-ip  hac  eadem  /.  ■ 
Libertatcsautem  legitimam  miuuunt,  itemque  funeris  impcnfar. 
ut btc  in  §.efu*rtat&ePaul.4.Sent.ttt.  j .  Qjjod  tramcndc  legatis  ad 
piascaufas  Coftalius  dtcendum  non  putat,quia  &  lcgitima  juris 
definitioncpicfit  liberis  aflignara,  nontantumad  conftrvandum 
uhimasparenrum  voluntaies.fedenam  alimenta  liberis  aflirgnan-- 
di.frfial  in  §.fi tmperdtor.tn  hae eademl.  bt  vcro  multo  re&ius  le- 
garumquodcunquealiud  legtrimx»  rmpofitum  pro  nonadjuncro* 
haberur»  (jail.i.  Ob.  1 1 0.  &  Obffeq.  num.  1 1.  ubi  vide hac  de re  ad 
l6ngun*Pertot.Obf.Dcn\e\x\c  ncc  t  fumptus  ftndiorum  pro  filio  c- 
jog^tiillani  minucnt,quia  hi  ncc  vcniunt  incollationcm.  videau^: 
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fonimus  infrain  l  qtupater»$ o.Tsm.  Ercif.  At  t improbnm  eft  quod 
Ccpolla  monuir,parenies  qoi  libcros  legitinu  privarc  vellenr,  eo» 
in  (oiidum  hcredes  inftiruturos ,  aiTcraque  exhaufturos  legaris*' 
Vergic  cnimeacautelatamin  fraudemjuris  naruralis  quam  civi^ 
lis,  &  repugnar  dcfinitioniNovclIx  i/.c  j.  prcfcrtim  enim  jure 
naturaliJaquofucceflio&  Iibcrorum  confervarioeft,  lcgitimadc- 
bctur.  l.t6.$.iB*d.C'e»d.i%€Q(Ur.3.Semeft.ii.  Et igitur  multd  bc- 
nignius  hac  in  re  IusCanonicum  fequimur,  quod  &  Iegirimam  9c 
Trcbellamcam  ijs  fimul  conCcmt. fecfindMm  Canomfias.  in  c.  7^4*. 
tmUMs.de  Teflam.  quod  ramenplcnius  cxplicamus  fuoloco.  IUud 
■#•  f  qucritur,  Qua  actionc  fuppleroenruro  Iegitim*  poAulandum 
fit  :  &quidcrafifimplicirer  intcrroges,  qua  actione  legitima  pe- 
tcndafit.cerrnmeft  hcreditans  peritioncm  paratam,  quia  cadem 
necefiariotitalo  inltitutionis  rclinqucnda  eft,  d.'NoM.\\<.c.3.CjnA 
tn  l.fcimMs.  C>d'  Inof.  Tefl,  Zaf.  in  $.  acttonum  Jnfl.de  jict,  Sed  ad 
ftpplemcntum  plerifque  placuit  condictione  legis  oroniraodo.C. 
eodem :  agcndum.  DD.  tbidem%  quiaputalegitima  magisfit  quota 
bonorum  quam  hcreditatis.Alijtamen  hcreditatis  pctitioncm  vd 
familur  ercifcundz  judicinm  eflfe  contendunr,quia  Icgitiroa  tirulo 
inftitutionis  leliuqucndafit.^r^.  T^om.ii  s.e.  j.  Idqueadaroo- 
vendam  injuriam  exhcreditationis  (quod  hac  in  re  ipectamusjbe- 
nignius eft-Non  mutat  quod  legitima  intclligitur  dcducto  crca- 
Mcno.Lquod  bouti,'  i  j.§.^Mod  avns.l.aritalteni.  zp.&l.Sy.f.j/D.dd 
jLJ^/c.quiahcrcditarcmeiufqueperitionem  non  exrebus  hcre- 
ditarijs.lcd  cx  jure  fucccllionis  mctimur.  Er  fi  id  argumcnrura 
quicquam  valerct:  jam&  harredicui  Falcidir  bcncficinm  ufuieft, 
negabirous  hanc  actionem.Quodtamennemo  jatis  peritas  ad* 

«o,  mittct. Etrecrc igiturdicimus  huicactioni  triginta  dcmum annis 
prcfcnbi. Pigl.ad$.fed  bacita.nMm.x.<JMinftb.Iaf.  in l.n.C.eod. 
Commnnem  dicit  WefenbjnComm.bn\MS  titJtum.CGail.  i.  Obfiio- 
'Boet.decif  i  j  o.iurw,  i  .Male  veio  e  contrario  Accurfius,Barro?us,& 
qui  cos  in  hacre  (cquirur  Cujacius.7tyJ?<w/<>  tfo.quia  hcc  acrio 
lurrogata  fit  in  locum  qucrclc  .ldcociperwdc  ut  qucrclc  ,quin- 
qucnnio  prcicribi.  Nequeeuim  coniequentia  bccperpetuaeft; 
cum&  acrio  dedoloannalis  (vel  biennalishodic)fir,  ar  in  factura 
actio  cidem  furrogata,/*/.  \o.  efr  i  \.*De  DolopctpciuxcdJ.itaqMi 
X&.cod.  tk.  de  Dtr/e.quia  pura.tlla  faroam  cum  darano  profequitur, 
Jiccdaronum  folum.lta  cniro  probabiiius  Sc  qucrelam  quinqucn- 
nio  prcfcribi.quia  ad  refcindendum  tcftamentum  dcturjfcd  ac  tio- 
ncro  ad  fupplcmentum,quia  ca  confervar  ulrimam  volunrarem 
.    ncc  injtiriamcihcteditationis  vindicar ,  perpctuam  dicimus  efle. 

*  -  P  P.fMptar  tlati.  An  *  verd  Icgitinja  (Uc«co  colii  poffi t ,  qucfi. 
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tumeft,Quain  re  juris  authores  varianr.NonnulIi  enim  purane 
tolli  eampoTTe.quia  jure  civilidebeatur,/.  lege.C.dt  Legtt.har.(frm 
$.  i.Autb.dtTnente  ejr  Semjfr  cjt.verfpnmam.Novel.Amb.dtHtt. 
tft  Fakm  8c  omrtia  rtmediaquibus  eam  profcquimur,  ijure  civiii 
f!ntintroduct3,  Quando  igitur  jus  ipfum  hoc  ftatoto  tolli  poteft. 
per  tex.  &not.  in  /.  omnts  popuh.  De  ]ttftt.  &  Ittre.  &  l.  de  qttibus  dg 
Legib.  eftectum  quoque  tolli  pofle  confequenter  perhibcnr.  Cyn* 
inl.  fancimus.num.6  er  lo.C.de Nnp.Panorm.  Vol.t.  Confii.  7j.nS» 
1 1.  tnctpit,primoe(i  videndstm.  Vbidttit  communem.Cur*Istti.Confim 

10  nstm.  7.  cum ftq.  inoipit ,  vifa  *c  dtligenter.  Vbiptrindt  commttnem 
dicit.  Idvero  maxiroe  ltaefleautumant  fi  acccdatfavor ianguinis 
aut  agnationisjUt  fi  ftatutocauturafit,  exiftcntibus  mafculis  femi- 
nas  non  admitti.cum  enim  id  ex  probabili  tatione  proccdar,  u  t  pu- 
ta/amilizconfcrvemur  ,ncc  harrcditates  pcr  fucceflioneraadalias 
familias  volvantur,  quod  parum  favoris  habcr,/.y»  *»  emptientm.  dc 
•JMin.  &  i.  qua  tutores  $.  ergo  Cdt  cAdm,  Tut.  idcm  cV  jure 
Divino  videturadmifluro.  Ttym.caf  17.  Aliicontra  quia  Jegnima 
locoalirocntorum  ccdateam  quidem  legedcbcri,fed  ita  utinterhn 
jure  naturaliuna  dcbcatur,/.  96,  $.i.C£.*.cum  alimenrorumra- 
cio  i  jure  natuiX  fu.  /.  1.  §.  jut  naturale.  de  Jujl.  &  lure.  $.  1.  /»/?. 
de  Iure  7{at.  Genttjr  Civ.  Idque  clarius  cxprciTuro  eft  jurc  No- 
vellarum.  f.non  licebit.ts4uth.  de  Tirien.  &  Sem.  Quando  igitor 
jura  naturalia  mutari  ncqueunt;  nec  lcgitimam  at  ijs  intro- 
ductam,  tolli  pethibcut.  $..ftd  naturalia.  fnsl.  tU  Iure  2^.. 
Cent.  &  Civ.  Eiulque  rei  argumcntum  aliud  adfcrunt  ex  1.  hac 
cdict.ilt.  C.de  Scc.  Nup.  ibt  nullo  modo  minuatur .  Minui  tameo 
eam  ftatuto  pofle  non  ncgant  ,  quia&  aucta  lure  Romano  fit* 
per  T^evcU.  it.  Res  igitur  hxc  tempcxatione  corciliata  cft  ,  ut 

11  legitima  fine  rationc  vel  nato  minoribus  vet  filiabus  negetut 
roafculis  exiftentibus,  ita  ut  alimenta  habere  nequcanr,  non  va- 
l«at  ftatuturo,  quia  repugnct  juri  naruiaii,  fin  vero  alimenro- 
rum  rarioncm  non  aurerar,  ut  fi  caveatur  quo  filiat  dotatxpro 
arbitrio boni  viri  ad  fucccfljonem  tegrcflum  non  habcanr,  aut  nt 
naru  minorescertarc  vcl  quantitate  contenti,  qua  victum  parenr, 
nihil  amplius  petant,  6  contrario  valear.  vide  Dommum  tsindr. 
Oail.  lucuienta  difputatione banc rem  trailantem lib.  1.  Okf.  tiz.ptr 
tou  K&Ci*r.  Ctnt.j.  Oy.43.Quid  igitur,  t  fi  ftaturum  fit,  ux  ft- 
liae  facoltaribus  parcntum  aiDitno  boni  viri  dcrata ,  non  fuc- 
«cdac  cum.  fijio  ,  an  fi  rainus  quim  vir  bonus  arbitraretur, 
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acccperir,ad  fupptementum  agere  qucar,an  verd  faccedat?BaJdus, 
Caftrenfis  non  tucccdcrc,  fcd  ad  fupplcmentum  agcrc,  Ttald.in 
jiMth.rtsqna.  C.Com.dc  Lcg.Caftr.htc.  in  §.ftno»  mor  w,qu6d  magis 
cft.  per  d.  c.  17.  Ti*m.  Planc*  t  fi  quis  filius  (uccefliom paterna;  ic- 
nunciavit,"ctiamti  ccrram  aliquam  rcm  ex  difpofitione  patcrna  ag- 
novcrit,  tamen  pcr  hoc  non  tollitur  a&io  ad  fupplcmentum,  mii 
tamcn  patre  jamdefundtofpcciatimcum  hxredibus  tnanfcrgcrir./. 
ftqM<mdo.\  j.§.i.C.  cod.  QuanquamConfuctudinccV  monbus  hu- 
jus  fccuh  vix  fit  ut  filia  qus  honeft£&  pro  conditionc  fua  aparcn- 
libus  dotata  fucceflioni  patctnac  rcnunciavit,  'ad  poftuhtioncm 
fupplcnda:  lcgitira*  admittatur.  nt Utcdoccmus  infra  in l.ftipnUtio 
hocj»odo.6i .  *De  ^crb.ObUVhnc  fi  viuo  *  quoquc  patrc  cum  rcli- 
gione  juramenu  fucceflioni  paternx rcnunctarum  fir,ad  legitimac 
fapplemenrum  agi  non  poic(lpcrc.qMamvis.de'Pac.in6.6c  idquo- 
quc  ita  in  praxi  fcrvatur./?4r/,/»r*£r.<fc  Vcrb.Obl.nnm.4.Covarr.m 
d.cqMamvis.par.  $.  %.j.numt  $  .Ncc  obftat  quod  juramenturoconrra 
jus  vel  bonos  morcs  prxftitum  obligatoriura  non  eft,c.»<w*  cft  obli- 
fatortum.de  7^x/*r.i»4.quia  id  non  proceditqu  Otics  jurejufando 
quis  renunciatfavori  fibi  conceflb,  Dth.tfralij  in  d.  c.  non  efl  obltga* 
torium. Ccictiim  tomnchocquodde  juramentodicimus,iira  acc»- 
picndunn  cft.fi  apubcribus  prcftetur.  arp.  tsfutb.ftcramenta.  V,.  8» 
vfdu .f*/i<GHuddifputatum  teft,  An  fiiius  ex  allc  vct  raajori  fal- 
tcm  hxreditatis  partc  inftitutus,  acceptarc  legitiroaro  &  rctiquarn 
ha:rediiatem  repndiarcpcfTit.Dubiummovcf,quod  legitimafert* 
ut  zs  alicnum  dcducitur,i<r£.ta//w  l.in  JT.  ftquisimpMbet.  Qoftal.ut 
%.  4 .  qMarta.  Scd  id  non  admittimus. arg.  /. ;.  C.  de  fmfnkmt& altjs 
S*£#,Magnaqnippc  libcrorumin  parcntcsingratirudo  forer,  fegi- 
timamadipifci,  &  rcpudiare  inrerea  onus  erogandorum  dcbitov 
rum&  Icgarorum.  Quando  igitur  periculum  noncft,  lcgitimam 
fideicommiflisaut  legatis  minutamJri.Grafli  opinioncm  rcpudia- 
mus,qui  Qitaft.x  .nnm.  <5,obniultirudinem lcgatorum  legirimam 
acqnin  polle.rcpudiata  interim  reliqua  hrrcdiratc  putavir.Sedfal- 
(o,  autenimex  teftaracntolcgitimam  fufcipir,& h*reseft,  autab 
inteftato.fcperinde  haeres,  l.qMotia.yi.  De%eg.^Mr*  8c  verd  fi  har- 
rcs,  Iegata  quoquc  ( per  harc  fahcm  legi-itna  non  diminucndaj  6c 
debitaerogare  tenctur.Swj»  thef.  rt\tcep.Sent,lvt.L.num.o6.Alext 
in  l.  qMut  poterat.  nnm.  1 l.  %Ad  SC  .Trebell.  Dec.$  Corraf.  in  dl.$, 
7.  C.de  Imp.&tsfl.  S*£/r\  Ceterumtfi  legitima  vet  tota  harreditas 
nimium  iibcrtatibus  oncrata  fic,  co  cafu  caufam  inftiturionis  o- 
mitrcre  &  fubfttturo  locura  faccte  poteft,  querelam  verd  dcnuo 
inftiruetutobtineat  haircditatem.  Quodfi  fubftiturum  non  ha- 
bcar,oraifsicaufa  tcftamenti,ab  inteftato  denuoadcar,idquc  cirra 
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pcrnam  cdifti-  %.fedan  libtrtatts .infra  in  hac  ead.  /.  hoceft  ut  utili. 
bus  actiombus  lcgatarum  hbcrtatum  ncqucat  conveniti*  Subcft 
enim  ju  fta  omittcndi  cau  fa  qux  ab  ediclo  illo  excu  fat,  Lqui  autem. 
6*$.non  [tmpliCttcr.Si  Qms  Om.CaufaTtft. 

§.Quoniam.&$.Quarta.)ReUtifuiit&e»pIictti  fupra  inin^i 
Si  tjtiismortu  caufa.ead.hacltgt.  Et  idcm  §.  quoniam.rclatus  cft  in- 
fra.w>/.  i6.§a,&1.  17.eoW.f1f.quac  folcnt  opponi,  iblviibidcm» 

t.  Filiusfi  agnpverit  leg*t*mq*crela  exclnfiseji. 
2 .  lure  Coctu  is  quid  in  hac  re  mutatum ft. 
j.  Jjhtid  r*rc?(ove&dr*m  foHrcmo. 

J.ClcorwI»ioni0Si  Patcr*  hrrcdcm  veHegatirium  teftamcm* 
♦^julTcnt.filio  lcgaturo  confcrrc.quod  filius  agnoverir  jam  adua 
hzrcditate  (quiaab  hocdcmumtcnporcqucrclacorapetitjcxclu- 
dituraquerch.ffx.Wlditafuitlufcveteri,  fcdlure  tCodicisle- 
gatum  agnitum  quidem  qtierclara  tollir,  verum  ad  fupplemcn- 
tum  nihilominus  a£io  eft.  /.  emnimodo.  & t.fcimut.  (f.  tod.  prater- 
quam  fi  noniinatim  de  quercla  fu  tranfa&um.  t.fiquando,  3  j.  $.  t. 
C.tti.ScdcV  codcm  Codicis  jure.fi  nonjgncviilct  lcgatum.nihi- 
loroitius  a&ione  ad  fupplemcntum  contcnt us  eflc  cogebarar.  No- 
vitTimotvcr6  Novcliatum  jure ,  etiamtl  legatum  agnitum  eilcr, 
non  aliter  querelam  cxcluderet,  quam  (i  rclinquatur  titulo  inititu- 
tionis.4.  NoveU.11  i.c.  |«  quoipfotameacafuadfuppleraemum 
i&iQcfict+d.Nou.i  I $4U$m 

1«  Iujfus  hareditatcm  pefl  certum  tempus  rcsTttutrt  quate- 
nusfruclHs  imputct  legitimd. 

2.  lurenoviftmoUytima  f*rl  Jtnconcre  *f*sfr*cl*s  rc- 

i  'dc  fi  quis  fuir.J  Qui  jufsus  eft  hcreditatem  tcftituerc  poft 
tcettum  iempus,ttuclusmcdij  tcmpotis  iroputat  inlegtti* 
rx\iua.t'x.h';c-  Scd  hoc  in  lcgittrea  libcris  priroi  gtadus  iclinqucnda 
corrcaumcftprimd,i»/./j5r»*/iC.4^SC.Tr^/tNovifsiroovcrd 
juretetiara  tnlibcria  ulretioris  gradus  conftitutum  cft,  ut  mera 
proprictas  legitima?  una  curo  ufufruc~tu  purc  cVftatim  rctinqua- 
vxx.*A*th.novifuma.Q.  h.u  Si  igitutea relidra  nonfit,  iproftatim 
jutc poftdcfuoCtum  tcftatoreradebctur.TyWeA.  1 8. c.i.  A- 
dcdutlitota  h*rcdiras  veJpars  mirior  maiorvc  lcgjtima  aiteri  fic 
rcUa.tjittvc  ut  poft  cettum  tcrupus  teftituatur,  &  ptopneras  8t  u- 

Pp  fufcoctus 
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Adi.i6.$.  i.&adl.i7« 

Vlde  auz  pofira  infra>  l.fponat%  13.  §.fn  eod.  titm  Quod  tutem 
hicdicitur.euraquiceflat  ab  accufatione,rcliquis  nonfaccrc 
partem.ci  repugnat.l.  Papinianus.8.  §.quoniam.  fupra  cod.  Scd  illa 
proccdn  inco  quiadhuc  fpcm  fucceffionis  habct,quirametficeflct 
ab  accufatione,poteft  tamencaminftirucrethx  vcrd  locara  feabenc 
quandoaaurusabomni  fucccflionis  fpc  fruftratuscft. 

Adl.matcr.19. 

Vldc  qu*  ponimus  fu  pta>  lX$.fid  nec  impHfaw.e4a\tit.\ibivi- 
dehaaccxpUcatam. 

1.turruqui*i. 

Rclsta*ft  in  l.i  o.J.ftWupra  cod. 

Ad  1.  fi  ponas.  23» 

e~\ Vod  in  principio  huiuslcgis  ponirur,  pertinetadttt.DeCon- 
^jung.CumEmanc.Lib.Eot.quamviscjusvjgpr  hodie  fubla- 
latus  eft  2(ovell.  1 1 8.C.1  .gLhtc.  vidc  qux  noiinfra udL  1  .$.fifilius. 
1 6,  De  Ceujung.  cnm  Emtnc.  libjorum. 

i .  Exbdredafusfi inflstutum  «f  hdredemugnovtrit^n  qut* 
uLtunuuciajfe  cen(eatur.  &  num.2.  • 

3.  ^uemadmodum  idhodie  corredumftt. 


M»)Ql  cxharredatif  abiaftitutis  ,fcicnreseo$  hatredeseflej 

^redirarium  quid  cmerint  vcl  conduxcrint.vcl  quoalio  tno- 
docos  u  thxrcdcs  agnovettnt,  ccftat  quercla,*f*.W&  multd  ma- 
gis  igirur,  fi  renunciarionc  vcl  repudiatione  aquercladcftirerint, 
l.quireoudiausu.  ly.fupraeodAdcmquc  olimcrat,  fiis  t  qui  qucre- 
lamhabebar,  advocatus  pattociniura  pr*ftitifsetad  lcgatum  pro 
tcrrio cx  reftamento  confcqucndum.  l.ultjnprtuc.  inf.  eod.  niii  pa- 
trocinium  id  rationc  officij  fufciperet  nccetfario,  veibt  gratia"  fi  tu- 
tono  vcl  curarorionominc  agcrcr,/.  adverfus.  $0,  §.1.  tnf.  eod.%.fi 
tutor.&ibi  DD.lnH.eod.Scd  hocthodtecorre&umeft.prr/.Jif**»- 
do.3S.Ceod.  quacaverur,  ne  quidemfi  exhzredarus  iegatum  fibi 
leliftumagnovcrity  &  hauedi  (quod  ampliuscftj  caveiudc  fccu^ 
ciratc  ,  a  lcgitima  exclufura  ,  mfi .  1 ranfa<aionc  cjuimodi  (pecia- 
tim  rcmiACiamm  fuciit  ultetioii  qucrcLr.  Hoc  cnim  fi  itaeft 
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multo  magisdicimus  haeredem  legitimuro  non  cxcludi,  fiforrafsc 
quo  alio actu  cxcranco agnovenc  lcnptum. 

i .  Us  actrejcenJi  etiam  in  quereU  imffuUftUutm  habet  & 

*  2.  An  liberi  exbarcdati  numerum  augeant  Ua  ut  frc  trien* 
te  detnr  femi/fh. 

3.  Barflns  mtatus. 

t,  $.FinaL)T  TQc  Ioco  hproponitur  jusaccrefcendieciamin  quere- 
**la  uiofficiofi  locumhabere.Ponamusc  duobus  Iibcns 
exhaercdaris,  unum  qucrclam  dcicrcre,  pars  eius  ftatim  accrefcet 
u  AUcti.tex.hic.&  lmfli&.  16  i  j.fupraeod.gl.bic.Qujd  crgo.quia  4. 
prodifpari  nun.cro  hbcrorum  modocrieu*  modo  fcmis  iclinquc- 
da  eft,  jnxta  2V evcll.  18.  an  inauciionc  lc^timar  ob  cam  rcro  qu« 
ratio  habcndafic  libciorum  qui  juftc  ixhxredati  funr,  qucri  po« 
tcit:  Sc  vcrum  tft  corum  ranonemntn  habendam.Ceisat  enimeo 
cafu  muhuudolibcrorumin  h.rrcditarc  participanda, quatfola  du 
ftinccjoms raiio  cft m Novctl.i&.Sc  mtrito  igirut  Conflitucio  qoo- 
quece(sat./>ertw/j7.  Fruftiati  cnim  lucceljioris  fpc  cci.fcmur,fc 
habcnrur  pcrindc  ac  finon  cGcnr,  ideoquc  ncc  rcliquis  faciunt 
parrem, /.  1 6 . §.  1 . ef  l .  1 7  fnpra  cod.Sc  qu  ani  u  m  at  t  inc  t  ad  fuccc fi to- 
nera  a  quaexcluhfunt,  promortuis  habcntur. /.  1.  $.fed&  f  pa» 
tntnt.  t>€ Cehjnng.  C$tm  Emanc.  Ltb.  Vndc  St  annotatum  cft.cxi- 
ftentc  ftatuco.uc  dcficientibus  roafculis  fucccdant  rcrrinat  malcu- 
lisexhxredatisrcrainis  cflc  locum.C«iirW.Hid\/.i7  fmpra.  eoi.  aB*- 

h  laM^Bart.indJ.i.S.feddrfipatruKs.  In co traroeu  bariolus  falhr, 
quod  pucac,  tnbuj  exjftentibu  t  Iibcris.quoruro  unus  jurai  cxhatrc- 
redatur,  duorcliqui  vcrocx  rc  quadam  cerca  inftituuntur ,  duot 
non  acciperc  ir.tegrum  tric nccra.  Uart.  m  l.  u  $.  ani  kabebaU  7.  D« 
Bon.<P0ff.  CtntraTak.  Obftac  rnim  pcripicue  curo  hic  tcxtus  tum 
1.17«  fupia.eod.  Praticrquam  qood  cxpedituir  cft,quo«ics  qui  c  t« 
c«rra  initituumur  torics  peiir,dcccnferi,  ac  fi  cxccrta  hacrcditatis 
v  inftitaercmurpartcrebos  ipfis  nonriommatis  J./»4/rcri**.io.!Z>* 
JJtr.  /njf% 

.  • 

t.circa.24. 

T>  EJataefrad  I  Papmianus^.f.fcditeciir^ubrds»  iupraeod.te 


IVootator  bic  qood  licetab-initio  ecrmv  poffir  pto  pastc  uftaw» 
&imcftatusder  cdcre,kk  w  tamcn  ficri  qucac  ex  poft  b&o^ 
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AdLfinonmortis.25. 

/~\Vodhicex  alteromembro  principi)  argui  vidctur,  etiam  e*- 
^<caufa  teftati  collationero  euY.contraquaro  ahbi  in  jurc  nofiro 
prodituro  cft  (arpius,/-/.C .de Co//.accipicn<lum  tamcnelt  dc  caufa 
inrcftati.;Quidver6detoracolIationum  materia  juris  fit  latrffiroc" 
ctactamus  infra  fuo  loco.m  Li  M  ColUt. 

AdI.Ci0ftilUta.i7. 

ACcufatione  inofficiofi  iam  inftitu  ta  fi  lis  tranfactioncperima» 
tur,  nechxrcs  conventum  pr*ftcr,pronatuia  innoroinata- 
rum  conventionum.caufadcnuoincipipotcft.  ttx.  A/c-Opponitut 
l.cum  roota.C.de  Tranfac.fed  ibi  fpccieseft  in  harredibusciusqui 
tratifcgerar,cVadquos  cjuerela  non  crat  tranfmifia,  cum  cnimis 
cot  qucrela  coropctcbat  poft  litcm  tranfactione  pcrcroptaro  ibi 
proponatut  decifliiTe  ,  ad  harredes  nihil  tranfmittitur  prxterid 
quod  fupeteft  ex  placitotranfactionis.  Nccadrem  facirquddaliaa 
dicimus  condithjncm  c  bligationis  non  mutari  cx  pcrfona  hanedi* 
Li.%.ex  bis.De  Vnb.  ObL  quia  in  quercla  inofficiofi  fpeciaic  cft  ui 
caad  haredemnontianfmitratur,fidefunctus  cuica  compctebar 
jurefuo,  declaravetit  fecam  non  profccuturum,/  tramttftijt$.u< 
[upratod  id vcrd  trankctionc  vcl  maximc  fccit  dcfunclus. 

l.fifufpcaa.2«# 

t  Jinalis  .JRclatus  eft  in  ijs  qua»  fupra,/»  /.  1 .  eod. 

1 

1.  30- 

|. 1  .Rclatus  cft  in  ijs  quac  ponimus  fupra,m  L13,  toi.tiu 

Adl.  fiisquipcnult. 

• 

PRinc.)  Si  is  cui  accufatio  vel  querala  irofficioficom  pctir,ca  uti 
velncqucat  vcl  nolit,  fldmittitut  lequcns.tff  hic% Ncc  rrutatl. 
fi  quis  filiuro.^4,  in  fine.  C  cod.  quia ca  prcccdit  fi  tcquens  sgere 
vctit  jure  defuncti,  ha e  verd  9 agcrcr jurc  fuo. Vidc  quar  pofuirous» 
kac  4c  rc  lacro»  fupia  m  L6.f.fitt.  tU.  ut.  . 

* 
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QVi  haerediratis  petirionem  t  habcr.nonrefert  aneamfuono- 
minc,  an  vcrd  per  fucccflionem  poftulct  intcrpofitae  pcrfona:. 
t€*hhtc.  H*redisenim  mciheres quoque  mcuscenfetnr.  l.hartdu, 
6i.de  Verb.Stgnif. Vnde  t  annotatum  eft  kbcllum  non  rcjiciquo  fc 
harrcsJiasrcdis  iimplicitcr  hzredem  proponir.  Qagnol.ini.  <pti  per 
fuccejftonem.num.j  .de  HarJnft.Phni fi  partis  t  advcrfa:  intcrGr,  ju- 
dcxad  inftanturaciusintcrrogabicacloiem.anpcr  fe  an  vcrdpcr 
aliuminterpofirum  fuccedat7.?,f.  tUud  cjuaritur^inf.  dejnterrog.in 
Utr* Fac  ahud  eft,fi  non  intczfittd.i.p\$.  illud.  & tbt  Hart.  Idque  ita 
eft  in  hac  adrione potiflimum  in  qua  conftare  oportct,  an  reus pro 
poflcflbre  poflideat  an  pro  hacredc.eeque  fpeciaiim  iu  ea  rcceptum 
eft,ut  titulum  poilcflionis  fuac  prodar.  Uogi.C.  eod, 

Arfl.lcgitimanu  s; 

"^TOta  hiceum  qui  vires  teftamcntiignoransex  eodem  haeredti. 
*^  ratcro  petens  fuccubuit,  nifiilominus  rilara ab  intcftato petcrc 
ic&c\  Alradtaracndicimus,fihaereatincrrorejuris.«rg7.  $./»/.  5* 
jQjtjd  in  Fraud.Tatr.  Pfanc  rcfciflo  teftamcnto  pcr  oucrelam,  non 
eam  rood6  parrem  quam  tcftaraenro,  fcd  &  quam  ab  inteftato  ha- 
birurus  eflcr,  confequetur.juxta  ea  quajpofui  rupta  inl.t.f.fcdnec 
impttlferu.de  Jnof.Tett.ubivide. 

Adljcgularitcr.p.l  .10.1 1 .  /2; 

1.  Petitione  tenetur  qui  fro  harede  vel  pofijfbre  f$p> 
fidot . 

2.  Pro  bdrede  &  foJJ  Jfore  cjui pefidere  dicantur. 

3.  Vtrum  \u(lo  titulo  hdreditatem  naclas  ab  co  efui  f>$- 
poffejjore  vel  fr$  harede  fofidcbat ,  hac  aclione  oonventri 

1»«'-  ; 

TJ  Egnlaritcr  ^haercdititis  petitione  rcnerur  quipro  harrede  vcl  »* 
•*^polfefsorc  jus  vel  rcm  etiam  rninimam  ha&rediiaftis  pcflldcr. 
tex.  bk.  Pro  t  haerede  poflidet  qui  le  quoquo  rrodo  harredcro  efsc  a* 
contcndir, cum  non  fit./.  1  i.hic.  Pio pofscfsore poflidct  quivis  ma- 
lx fidei poiscisor  juftotitu)ocarens.Scd&  qui  tnuluir  habct  ilrru- 
laturo,ver.gr.quicxiguopre<io  harrcdiiaremcrait,vcl{cicns  alicna* 
ofsejcoropafafii^iitiii  hac  actione  renctur  .Lnet  *U*.  1  j.f.  3 .4-yhic. 

Quera* 
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Quemadtnodum cV  utiliter tenctur  maritns,  cuiraulicr  hseredita. 
tcm  in  dotcm.dcdit.quamvis  raulicc  ipfahoc  cafu  convcniatur 
actiouc  directa  .dj. i J.f.I o.  Viihs  tamen  in  ejufroodicaulis  dircc- 
t«  ptx}u<Mczt.ar^.{.doceauctttamC*  de  Rct  AW-  Ulud  hicappotitt* 
quacritur,  Vtrum  t  harrcditatcm  jufto  ticuloabeo  co.ifccutu*  quf 
hxredirarispetirioneconvemri  potetat  ,cadcm  a&ione  convcrua- 
tur:  quod  Bartolo  vtfumeft.  Bart.tnLcoti,^.  eod.  & in  l.*A(eratius . 
infr*.b.t.tA»gtl.&  ImmcU.tn  l.fiit  ejui  SonuM  Acq.Her.qoo6  ab- 
furdumiitquempiaraplasjuris  confcquiab  authore  fuo.atque 
habuitipfc.4r£/jiwWi*r.$.i.4^  SC.fclietau.  Aiijtamendivcffura  * 
ftatuunt,  euroqucitadcmum  conveniti  hac  a&ione,  filitc  pcn- 
dente  titulum  confccutus  fit,alias  minus.Nara  titulus  lire  pcnden- 
te  quslitus.injuftuscenferur.  /.  f.  de  Pet.  Har.  I.  aUenationet.  Fam. 
Ercifita fenfit  Alex.  ad  l.ult.col,  pen.  C.  dc  SdiSo  Divi  Hadr.  Toll. 
Franc.  AretJn  l.u  qmi  ftonu.col.nlt.de  jicq.Ha*.  Et  hoc  igir n  r  magis 
eft.Confirmar  idl.ctiam  putavit. \s.f.  i.inf.  cod.  ubi  lurifcon- 
fultusdc  ipfa  hac faai  fpectc  ita  rcfponditJ('ut duobus  tantum  cafi- 
bus  hxreditatis  petitione  convcniatur,  fi  puta  vcl  hxrcditatis  ven- 
ditor  noncjrftet.vcl  roodico  pretioeaempra  fit.  Ncc  adrem  facit 
allcgata  rcgula,  Qued  fucccllor  melioris  conditionis e(Tc  ncqueat 
quamprxceflbr.rardenim  cftut  axiomaraejafmodigcneralianon 
pattantur  cxecpriones. /.  omnis  definitio.  dctXe^.  Jmr.  Plani  eontra 
ceteros.qui  cum  titulo pofsidcnc  |ufto,  ipfa  rei vindicatio eft.  1.2. im 
faH.C.eod.vide  quai  ponimus  proxime  inl.i  3.  htc. 

Adl.necullam.jj. 

1.  Titulo  (inguUri  fofiideashdr.  fetit.nontenetur. 

2.  Qudfit  eitts  ret  ratio» 

3.  4J*<  dftiofit  contra  fojfejforem  tituli  ffetialts. 

4.  ^in  ret  vindicatio  cum  hdredst;  fetitione  cumuUri 
queat  &  num.6. 

5.  Concilityuur  &  exflicAtttur  diver[d  leges  4DD.  offo- 

fitd. 

$,  1. 5.i. & 5. Quid  fi  h  trcditatcra  etmrir. )  Excafibus  4  hoc  tcxtu 
rclatis  plcnitstme  conftatfcum  qui  jufto  titulo  fpcciah,  bonaque 
jridc  hjcrcditaicm  nactus cft,  hac  acnone  116  teneri, cum  rcgu Jaritcc 
is folusea Js.ro convcniatur qui  vcl pro harrcdc poisidct  vclpropof- 
CeCsotc.dtxi dd  1.0. 10.1 1, 1  x.fttfraeod.  Cuius'quidcm  rci  rauoncs 
varias  Doctorcs (latu unt.fcd  puuoi  h*c  cft,  <juod  utulopofjidcns 

potius 
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potius  jns  hibcr  quamagcjis  peritione  harrcd if .aris •  jquir f c  quar 
&  proiequitur  rcs  quoquo  rrodo  in  hatrcdiure  fcpcrtas ,  eiiamil 
nuilo  domini)  )nrc  dcti  neant  u.r.  l.mou  tamum.  \g.  tnf.tod,  ubidttci, 
Quid  crgo,fiha:reditacis  petitio uon  fi  t,an  ha-rcdem  ju rc  ( uo pnv a- 
tumdiecroust&id  nemojuns  pcntus  dicet.  Igiturrci^  vindicatio  3* 
parata  erir./.a. S.cmptor.Ctod.  quippe  adverfus  quam  ruulus  a  ter- 
tio  pararus  non  prodcft.Et  hoc  rcctc  Bartplo  vtfumeft,  ftrd.L^JC* 
gi .^.mhil  enimcertiuseftquaro harredemetiam  nccdum  dcclara- 
tum,conira  rertios  rcrum  hxredirariarum  poflcffbres,  intcrim  ac- 
tionem  in  rem  habcre.  l.fiboudfidti.4*iuf.h.t.6c  facihus  igirur^oxu 
tra  poficflbrem  hritdiratis,  ipium  habcbit  candcm,  Ouarcnus  ta- 
meu co  inclinatc  v ifus  cft,ut  fc.advcrfus  rmnc  utilis  hxred ir atis  pc- 
•itio  ciTct,  Duur.  ud  ttt.  de  Inof.  Ttft.  t.  io.«rg.  tit.  de  Toftf  Htr. 
Pet.  quod  veruroeft  ,  ii  hxreditarem  poifidcat  uc  empcor  uoiver- 
lit.it is ,  fciens  alicnam  compararir ,  par vo  coropararir ,  aur  croe- 
Wt  a  fifco  quafi  vacantem.  */  im  $.fiq*u  fctitts  ejr  %.fiuuu)t  fifco.m 
ttd.kacjc^c.icd  ii  quis  fubftantum  hxreditatis  aut  rem  quam. 
fiaro  unam  atque  alteram  fmgularero  detineac  citulo  iingulari,  rci 
«lndicatione  rcnetu r.  d.l.i.§.cmptor.C.eed.  & urg.d.l.^mf.h.t. II- 
lud  t^iuaeiltumeft,  An  n»n  rei  vindicario  cu  m  ha-rcditatis  pctitio-  ■  ^ 
ne  portit  cumulan,  Dubiu m  mover,quod  alibi  relatomeft,  icmen- 
tia  in  unacarum  lara,  pr.i|udicari  a itcri.  rrje tnl.  p  quu  cnm  totum. 
$.  fcnult.  dt  €xctp.  Rti lud.  Quando  cnim  regularc  cit,  du as  a6t  10- 
ncs.quarum  alrera  altcram  confumirjimu!  infticui  non  ponc,  ftr  L 
fundum.  &  I. fundt.de  £xcep.7{et  W.confequens  criam  vidctur  iu 
propofirodicendum  idem  cftc.  Cui acccdic  &  illud  quod  icpius  in 
)urc  nottro  rcpctirum  efr,quorics  plurcs  a&iones  concurrur,  toties 
eligcndam  unam cjle.l.ucmo  ex hss.§.tjuotim.dt  Keg.fur.gl.  rjr  aU \*d 
IjtU.CAc  %(ex.  tAft.  Doctores  noftri  iefe  his  rcgulis  mirifice  im- 
plicant.nec,  qui  fe  expcdiant,  viam  inveniont.  Dtc.  &  Ferrur.  tuL 
utmo.%.  qutttte.  dt  7fa  Iur.gt.m  d.l.xXt.h.t.  Dm.inc.uullm.  dt  &g. 
iur.iu  6.  Egout  cam  rem  obitcr  &  fucrincrc  t  cxpliccm.  ira  fta-  f< 
tuo,Regulam  eam,quadicimus,  c  duabusaccionibus.quarum  al- 
lcra altcri  prac , udicio c tt, pc udcu te  una alteram intlitui  non  dcbcre, 
txd.l.funaum  cr  djjuudi.  itaaccipi,fi  cx  definmonc  &  judicato  u- 
nius  abfutdum  prxjudicium  altctius  fcqui  poiTcr,  vctbi  graria,it 
dc  fructibus  quxftio  movcatut  caufa  principali  necdum  finita^  vel 
Cominnni  dividundo  judicium  inftiruatur  quxftione  inrem  pro 
mdivifo  nondum  terminata,pcndcnrtbus  ijs  lc.pcrpetam  ahas  pro- 
poni:  poftcriorefque  rcmoveri  exceptrone  doli.T^r  eu  de  ejna  agttur 
refrdjudiceturpropricttti  Scnfus  inquam  hiceir,quod  judicior  rins 
dc  fuudo  rnoto,  prarpofterc  vcniatur  pcr  inftantiam  uouaro  ad  fro- 


2/4  P.  BllSII.  1C.  COMMENT. 

fonimus inframl  qu*fater»$o.Tam.  Ercif.  At  timptobum eft  qaoa* 
.CarpolU  monait,parentes  qaj  liberos  legitinu  privarc  vcllent,  eos 
in  (olidum  hcredes  inftituturos ,  aileroque  cxhaafturos  lcgati*. 
Vcrgit  enirocacautelatamin  fraudemjuris  naruxalisquamcivjU 
lis,  &  repugnat  definitioniNovella;  l/.c  $.  prarfcrtim  cnim  jarc 
naruralijaquofucce(fio&  Iiberorum  confcrvarioeft,  legitimadc- 
\xtUTj.i6.§.iIUd.C*eod.tJ%Co(Ur.3.StmeiJ.i  1,  Etigitur  multdbc- 
nignius  hacin  re  lusCanonicum  fcquimur,  quod  &  legitimam  Sc 
TrcbcIIanicam  ijs  fimul  conCen n.fecundum  Canoniftas. in  c%  "Rai~ 
jtuuus.de  7'eflam.  quod  tamenplcnws  explicamus  fuoloco.  Illud 
f»  f  quwitur,Qua  actionc  fupplcrocnrum  legitira*  poftulandum 
jfit:  &quidcrofifimpliciter  imcrroges,  qua  accione  lcgitima  pc- 
tcndafit.ccrtumcft  hxredican*  petitioncm  paratam,  quia  eadcm 
neccfTario  titalo  inftitutionis  relinquenda  eft.  d.TVou.u  $  .c.3  .CjnA 
jn  l.fcimus.  C'd*  Inoff.  Tefl.  Zaf.  iu  §.  actknum  Infl.de  jict»  Sed  ad 
f^pplcmcntum plcnfque  plicuir condictione  legis  oroniraodo.C. 
eodem :  agcndum.  DD.tbtdtm%  quiaputalegitimaraagisfir  quota 
bonorum  quam  harrcdicacis.Alijtamcn  hitrcditatis  pctitionem  vel 
famihar  erafcunda-  judiciam  efie  contcndunr,quia  Icgitiraa  ritulo 
jnftitutionis  rclinqucndafit.^rr^.  ffou.  11  j.  c.  3.  Idqueadamo- 
vendam  injuriamexhzreditationisfquodhac  inre  fpcctamus)be- 
nignius  eft.Non  mucat  quod  legitima  intclligitur  dcducto  stea- 
licno.l.quod bouis.'  1  }.§*guod  avus.Udrit alieni.  a  ft&l.Sj.f.iJD.ad 
jL.ffli/c.quiahaircdiraremciufqucpctitionem  non  exrcbus  harre- 
ditarijs.icd  cx  jute  fuccciHonis  mctimur.  Et  fi  id  argurocntum 
qoicauam  valctcp.  jam&  harredicui Falcidia: bcncficinm  ufuieft, 
negaoirous  hanc  actioncm.  Quod  tamen  ncmo  jotis  peritas  ad» 

«0,  roittct.  Et  rectc  igiturdicimus  huicactioni  triginta  demum  annit 
pra;  fcribi.  figl.ad  $./* :d  hac  ita.num .  a  .tSWmftb.Iaf.  in  1. 3  4.  C.eod. 
Commnnem  dtcit  WefenbjnComm.bujus  titjium.C.Gail.  t.  Obf  1 2 0. 
fycrjccifi  jo.»*m.i.Malc  vctoecontrario  Accurfius,fiarroms,& 
qui  eos  in  hac  re  icquitur  Cu\aciasmT{efponfo  60.  quia  hac  acrio 
lurrogata  fir  in  locum  qucrela? , idco  eipcrinde  ut  qucrelae  ,quin- 
qucnnio  pracicribi.  Nequccuim  coniequcntia  harcperpetuaeft; 
cum&actio  de  doloannalis  (Vel  bicnna!ishodic)fir,  at  infactum 
actio cidem  furrogata,/»/.  10.  rfr  1  i.Tfe Dolo.pctpctuzcd.Utaqug 
xS.cod.  tit.  de  D<?/p.quia  pura.illa  faraam  cum  darano  prolcquitur, 
Jiaccdamnum  folum.Icacnim  probabilius  &  qucrclam  quinqucn- 
nio  prs(cribi,quia  ad  rcfcindendum  tcftamcntum  detur,fed  actio- 
nero  ad  fupplcmcntum, quia  ea  confervat  ultimam  vnluntatcm 
.    ncc  injuriam cxhacteditationis  vindicat , perpetuam  diciraus  efte. 

*  -  D  P.fuprar tlatu  An  +  verd  lcgitiroa  ftatvjto  tolii  poffi t ,  quacfi- 

tumcft# 


> 

Digitked  by  Google 


FN  PANDICT.  LIB.  V* 


tumcft,Quain  rc  juris  authorcs  variant,NonnulIi  enim  putant 
tolli  eampoflc.quia  jure  civilidcbeatur,/.  lege.C.de  Legttjjar.&m 
f.t.jiuth.deTrtentedr Scmjfr  cm\.verffnmam.Novel.  jimb.de Haf. 
ef}  Falc.  &  omnia  rcmcdia quibus  eam  profcquimur,  ajurc  civiii 
flnr  intioducta,  Quando igitur  jus  ipfurn  hoc  ftatnto  tolli  poteft. 
fer  ttx.  &not.  in  l.  omnts  pcpuli.  De  Jujitt.  &  lure.  &  /•  de  quibus  ds 
Legib.  efiectumquoque  tollicoflc  confequenter  pcrhibcnr.Cy». 
tnl.  fancimns.num.6  cr  to.C.de Ntp.Panotm.  VoL i.  Confxl. 7$.nH. 
u.  incifittfrimo efi  videndttm.  Vbidtcit  cemmunem.Cur*Iun.Con(ilm 
lonum.  7.  cnm  f  rq.  inoifit ,  vifa *c  dtligenter.  Vbsftrinde communem 
diciu  Idvero  maxjroe"  itaeflcautumant  ll  acccdatfavor  ianguinis 
aut  agnationis,ut  G  ftatuto  cautum  fir,  exiftcnubus  roafculis  femu 
nas  non  admitti.cum  cnim  id  cx  probabili  tationc  procedat,  ut  pu- 
ta.familiz  confcrvcntur ,  ncc  hzrcdirates  pcr  fucceflloncra  ad  alias 
familias  volvantur,  quod  parum  favoris  hzhct  J.Jiin  tmptsenem.  de 
%2Min.  &  l.  qna  tutores  f.  ergo  iZ.de  c4dm,  Tut.  idcro  eV  jurc 
Divino  videturadmiflum.  Ttym.cnf  17.  Aliicontraquia  Jeghima 
loco  alirocntoruro  cedat  earo  quidcro  lege  debcri,fed  ita  u  r  intcrim 
jure  naturahuna  dcbcaxur,/.  3*,  §.i.C.A.t.  cum  alimcntorum  ra- 
tio  a  jure  natur*  lit.  /.  1,  §,  fm  naturale.  de  Jufi.  &  lure.  §.  1 .  Infi. 
de  lure  7>{at.  Qent-  &  Civ.  Idquc  clarius  exprcfluro  cft  jurc  Nou 
ycllarum.  f.  non  licebit.t/futb.  de  Trien.  &  Sem.  Quando  igitct 
jura  natunlia  mutari  ncqucunt ncc  lcgitimam  ab  ijs  intro- 
ductaro,  tolli  peihibeut.  f .  fed  naturalia.  fnft  .  de  Iure  %{*t,. 
Cent.  &  Civ.  Eiutquc  rci  argumenturo  aliud  adfemni  ex  I.  hac 
ediculi.  C.dc  Scc.  Nup.  'tbt  nnllo  modo  minuatur .  Minui  tamcn 
cam  ftatuto  poflc  non  ncgam  ,  quia&  aucta  lure  Remano  fir* 
ftr  T^ovtll.  it.  Rcs  igttur  hxc  temperatione  corciliata  cft  ,  ut 
Is  legiuma  finc  ratione  vel  nato  minotibus  vel  filiabus  ncgctur 
roafculis  exiftenrtbus,  icaut  alimcnta  habere  nequeant,non  va- 
l«at  ftatuturo,  quia  rcpugnct  juri  natutaii,  fin  vcrc  alimento- 
rum  rationem  non  auferat,  ut  fi  cavcatur  quo  filint  doratxpro 
axbitrio boni viri  ad fucccflioncm  regrcflumnonhabeanr,  autot 
liaru  minorescertare  vtl  quantitatc  contcnti,qua  victum  parcnr, 
nihil  amplius  pctant,  e*  contrari6  valeat.  vide  'Dentinnm  esindr. 
Qail.  luculenta  dtffutatione  hanc  rem  trattantentlib.i.  Obf.  uz.per 
tot.  t&Ciwf.  Cent.j.  Obf^. Quid  igitur,  t  fi  ftatutum  fit.  ui  fi- 
lia  i  facultaribus  parcntum  atbitno  boni  viri  dcrata.non  fnc- 
«cdat  cura,  filio  ,  an  fi  roinus  quam  vir  bonus  aibitraretur, 

acccpctii, 
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acceperit.ad  fupplcnicntam  agere  queat,an  verd  faccedat?Ba!dus, 
Caftrenfis  non  fucccdcrc,  fed  ad  fupplcmcntuni  agcrc,  'Bald.in 
jiuth.res  cpa.  CXom.de  Lcg.Caflr.htc  in  §.ftno»mottu,<{o6d  magJS 

lh  c(k.perd.c9i7,7^um.  Planc  t  fiquis  filini  (ucccffioni  paternx  ic- 
nunciavit,"etiamu  ccrtam  aliquam  remcx  difpofitionc  paterna  ag- 
novcrit,  tamen  pcr  hoc  non  toiiitur  a&io  ad  fuppleraentum,  niti 
tamen  patrc  jamdcfun#ofpeciatimcumha*redibus  nanfegerir./. 
ftquando.% $.%.\.C.  eod.  QuanquamConfuenxdinc&  moribushu- 
jus  fcculi  vix  fit  ut  filia  qus  honcfte  &  pro  conditionc  fua  a  parcn- 
tibus  dotata  fucceifioni  patctnac  rcnunciavir ,  'ad  poftulawonera 
fupplendx  legitimsc  admittatur.  ut Utcdocemus  infra  in l.ftipuUtio 
hocmodo.61 .  *De  K*r£,ORPlanc  fi  viuo*  quoque  patre  curti  rcli- 
gione  juramenti  fucceflioni  paternz  renunciarum  fir,ad  lcgitirox 
fnpplcmcntum  agi  nonpoteft  perc  qnAmvis.de <Pac.in6.6c  idquo- 
que  lta  in  praxi  fcrvatur./farfj» rnbr.de  VerbmObl.num.4.Qovarr.m 
d.c.quamvts.par.  3  .^.j.num,  3  .Nec  obftat  quod  j  u  ramentu  ro  contrt. 
jus  vcl  bonos  motcs  pracftitum  obligatoriura  non  eft,c.«<w  eft  obli- 
fatorium.de  1{ro.Iur.tn  S.quia  id  non  procedit  qucftics  jure  jurando 
quis  renunciat  tavori  fibi  concefib,  Dtn.tfralij  in  d.  c.  non  esl  obliga. 

jj.  torium. Cctcxum  ^Qmnchocquoddejuramento  dicimus^ra  acc*. 
picndum  eft.fi  a  pubcnbus  prsrfterur.  arg*  esfuth.ftcramenta. C.  5» 

igi  lAdu.Ven Jalluddifputatum  tcft,  An  fiTius  cx  atfe  vel  rnajori  fal- 
tem  harredJtatis  pattc  inftitutus,  acceptarc  legitimaro  8c  rebquarn 
hxreditatcm  repndiare  pcflit.Dubium  raovct.quod  regitimaferc 
u t  ars  alicnum  deducitu zjarg.huius  l.in  jT.  fi  quis  impubet.  Coftal.in  dt 
§.  4 . quarta.  Scd  id  non  admittimus. arg.  l.i.C.de  fmpub.^alqs 
S*£j?.MUgnaqnippclibirorumin  parentesingratitudo  forer,  legf. 
timamadipifci,  &  repudiare  interea  onus  crogandorum  debitov 
rum&  Icgatorum.  Quando  igiturpericulum  noneft,  lcgitimam 
fidcicommiflis  aut  legatis  minutamiri.Giafli  opinionem  repudia- 
snus,qui  Quaft.  1  .num.  6%  ob ruulrirudlnem  legatorum  Icgitimam 
acqniti  pofic.rcpudiatainterim  reliqua  hxreditatc  putavit-Sed/al- 
fb,  autenimcx  teftarocntolcgitimam  fufcipit,&  hatteseft,  autab 
inteftato,fc pcrindc  haeres,  l.cjuotics.  91.  De  Ttjeg.fur*  ck  vcrd  fi  har- 
rcs,  Icgata  quoqucf  pet  hacc  faltemlcguimanon  dimiauxndi)  6c 
debitaerogarc  tcnetur.Swrj»  thef.  %ecep.Sent,lu.L.num.96.jilex» 
in  l.  auia  potcrat, num.  1  z#  *Ad SC  .TreheH.  Dec.ej  C§rraf.  in  d. /.3, 
17.  C.delmp.drtsfl.  S^i7.Cetcrumtfi  lcgitiraa  vcl  tota  hsercditas 
nimium  libcriatibus  oncrata  fic,  co  cafu  caufarn  inftitarionis  o- 
mittcrc&  fubftituto  locum  faccre  poteft,  qucrelam  verd  denuo 
inftituctutobrineat  harrcditatero.  Quodfi  fubftitutum  non  ha- 
beat,oraifsicaufa  teftamenti^ab  imdtato  dcnuoadcat,idquc  cirra 
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pocnam  edi&i.  %.fedan  libertata.infra  in  hac  ead.  /.  hoc  cft  ut  utili. 
bus  actiontbus  lcgatarum  libcrtarum  ncqucat  convcniri.  Subeft 
eniro  ju  fta  omittcndi  cau  fa  q  ux  ab  cdidt  o  illo  cxcu  fat.  l.aui  autcm. 
6-$.non  fimpliciter.Si Quu  Om.CaufaTeft. 

§.Quoniam.cV$.Quarta.)  Rclati  fuiitcVcxplicati  fupra  inin$. 
Si  auumortis  caMfa.cad.haclsge.  Et  idcm  $.  quontam.rclatus  cft  in- 
fra.w>  /.  1 6.§ a,&  t. 1 7.*od.ttt.<\ux  folcnt  opponi,  iblvi ibidcnw 

1.  Filius fi agnoverit  lcgatumauercla  exclufis  efi. 

2 .  Iure  Coduisauid  in  hac  re  mutatum fit. 
j.  Jjhtid  ture?{oveil*rum  foffremo. 

$.  Ol  conditioniO  Si  patcr  *  h«rcdcm  vcl  lcgatarium  tcftament»  * 

^juiTent.filio  Icgaturoconfcrrc,quod  filius  agnovcrir  jam  aditi 
harrcditatc  (auiaabh(>cc)cmumtcrr.porequcrciacompetit>xclu- 
dicur  a  quereh.rrx.&/fJdi:a  fuir  lurcvcteri,  fcdlure  'Codicisle*  *• 
gatum  agnitum  quidcm  querclam  tollir,  vcrum  ad  fupplemcn-  > 
tum  nihiiominusa&ioeft./.  omnimodo.  & l.fcimus.  £  cod.ptzict* 
quam  finominatimde  qucrelafi  ttranfa&un\/.j?f  «Mini*,*  j.  $.  1. 
Ceod.ScdSe  codem  Codicis  jurc,fi  nonrgncvillet  lcgatum.nihi- 
loroinus  adtione  ad  fupplemcntom  contcntus cfle  cogcbatur.  No- 
vit7imotver6  Novcilatum  jure.etiamti  lcgatum agnitum  eiTcr,  h 
non  aliter  querclam  excludercr,  quam  fi  rclinquatur  titulo  inltitu- 
tionis.  d.  NoveH. 11  j .  c.  j .  quo  ipfo ramcn cafu  ad  fupplemencum 
z&iQcQeud.Nou.  1 1  j.c.  $ . 

■ 

i-  lujfis  harcditatem  poft  certum  temfus  reJfituere  quate- 
nusfruclns  tmfutet  legitimd. 

2.  lurenovtftmoUgitima  fur}  Jineonere  ufusfruclus  re~ 
linquenda. 

$.T7 1  "ic  fi quis  ruir.J  Qui  jufsus  cft  hsrcditatem  refticuere  poft 

*  tcertum  tempus,tru&us  mcdij  tempotis  iropucat  inicgtti.  x* 
m*mtt*xMc.Sc6  hoc  in  legitiroa  Iibcris  pnroi  gcadus  relinqucnda 
corrc&ura  cft  prim6,i»  i.jubemMi.C.ad  SC%TrebelL  Novifstmo  vcrd 
jurctcctam  tn  libcris  ulcctions  gradus  conftitucum  cft,  uc  mera  %. 
proprieras  lcgitimac  una  cum  utufruccu  purc  cVftatim  rclinqua- 
l*\.oA*th.Mov\ftim*.Q..  h% u  Si  igicurca  rcli&a  nonfir,  ip*b ftarim 
jutcpoftdcfunCtum  tcfta:orcrodebctur»^0vc/I.  18.C.1. A- 
dc6  utdtota  hajrcdiras  vclpars  minor  maiorve  legjtimi  altcri  fic 
xcUc*a,itiYc  ur poft ccrcum  tcrupus  cefticuatur, cV  pcopricras  cV  u- 
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Adl.i6.§.  i.&adl.i7. 

ttMc  qu*  pofira  mUz,inlJipon*4%  aj.  $>  fn  eod.  titm  Quod  turcm 
V  hicdicitur.curo  quiceftat  ab  accufationc,reliquis  nonfaccrc 
partem.ci  repugnat.l.  Papinianus.8.  §.quoniam.  fupra  cod.  Scd  illa 
procedii  in  co  quiadhuc  fpcm  fucceffionis  habct.quitamctficcflet 
ab  accufatione,potcft  tamcn  caminftkuere:  hx  vcrd  locnm  nabcnc 
quandoatturusabomni  fucccflionis  Ipc  fruftratuseft, 

Ad  1.  matcr.  19. 

Vldc  quz  ponimus  fu  pta>  IMfed  nec  impHberis.caaUit.xiUvi- 
dehanccxpUcatam. 

1.cunuqui*i. 

Xelau^ft  in  I.i  cf.fin.fupra  cod. 

Ad  1.  fi  ponas.  23. 

QVod  in  principioliuiuslegis  ponitur,  pertinet  ad  tit.Dc  Con- 
jung.CumEmanc.Lib.Eor.quamtiscjusv|gpr  hodic  fubla- 
latus  cft  Tfovell.  1 18.C.1  .gl.hic.  vidc  quac  noiinfra  *dl.  i.§.ffilius. 
16,  DcCoujung.  cttm  Emanc.  libjorum. 

I .  Exharedatusfiitt/Iitutum  ut  haredem aguoverit9an  que* 
teUreuumiaffe  ceufeatur.  &  rtum.2.  ■ 

3«  ^uemadmodum  idhodie  corredumfa. 

M  0  C  '  cxharrcdati  f  ab  inftitutis ,  fcienrcs  e«s  «*redes  effe,h«- 
^  reditarium  quid  c  merint  ve  I  cond  uxcrint ,  vel  quo  alib  tno- 
do cos  u t  hcrcdes  agnovcrinr,  cclTat  quercla.f  multd  ma- 

gis  igitur,  fi  renunciatione  vel  rcpudianon»  aquereladcftiterinr, 
i.quirepudiatttu:  17.  fupra eod, Idcroque ohmcrat,  fiis t qui  querc- 
lamhabcbat,  advocatus  patrocinium  prcftiufscrad  lcgatum  pro 
cerrio  ex  reftamento  confcqucndum.  l.ultjnfrtuc.  inf.  eod.  nUi  pa- 
trocinium  id  rationc  officij  fufciperet  ncce(Tari6,  verbi  gratii  fi  ta- 
tonovel  curatorionomineagerer./.  adverfus.  30,  §.i,tnf.eod.$.ji 
tutor.&ibi  D DJnsl.eod.Scd  hoct  hodic  cotrc&um  cft.ver  l.fi  cjuan. 
do.3S.Ccod.  quicavetur,  ne  quidemii  cxhzredarus  legaruro  fibi 
tdi&umagnoventy  Sc  haeredi  (quod  ampliusefy  caveiu  dc  fieca- 
tiratc  ,  a  legitiraa  cxclufum  ,  uiii . tranfa&ionc  cjulmodi  fpecia. 
cim  rcnuaciatum  fuctit  uiteiioti  qucrelar.  Hoc  cnira  fi  iiaeft 
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mulco  roagisdicimus  hatredem  leguimum  non  cxcludi,  fi  forraftc 
quoalioactu  extraneoagnoverit  lcripium. 

i .  Jus accrefccnJi  etism  in  qucrcla  intjftcicJ/Ucum habtt  tjr 


j.  An  libcri  txbartdati  numtrum  augcant  ita  ut  frt  tricn^ 
U  dctur  ftmifiis. 

3.  Barttlus  natatus. 

it  §.Final.jTjOc loco fproponitur jusaccrefccndietiatninquere» 
*-*-la  lnofficiofi  locum  habcrc.Ponamus  c  duobus  libcria 
exhaercdatis,  unum  qucrclaro  dcfcrcrc,  pars  eius  itacurt  accrefcet 
u  %\ict\.tex.bic.&  t,JUt0. 16. &  l.ij.fupraeod.gLhic.QM  crgo.quia  4. 
prodifpari  numerohbcrorum  modotrieiu  modo  rcniis  iclinque. 
daeft  ,iuxt*  Nevell.  18.  an  inauctionc  leoitimar  ob  eamrcm  qux 
rano  habenda  fic  libciorumqui  juft£cxha?rcdati  funr.quaeri  po- 
tclfc  &  verum  tft  corum  rationemnen  habcndam.Ccfsat  enimeo 
cafu  muhitudo  libcrorumin  h.Trcditatc  participanda,qua:fola  di> 
ftinctjomsratioeftm Novell.iX.Sc  rocrito  igirut  Conftiturio qao- 
qucce(sat./>crz*/g.  Frufttati  cnim  luccclsioris  fpe  ceufcmur,6x 
habenturpcnndc  ac  finon  cf4enr,  idcoquc  ncc  rcliquis  faciunc 
parrem,/.  1 6.§.  1  .& /. ij.fupra eod.ic  qo.intum attinet  ad  fucccfiio- 
nemaquaexclufifunt,  promortuis  habcntur. /.  1.  %.fedfjr  f  pa- 
truus.  DeCenjur.g.  Cum  Emanc.  L.tb.  Vnde  &  annotatum  cft.cxi- 
ftenteitaruio,ut  dcficientibus  mafculis  fuccedant  rerrinx  rrulcu- 
lis ex hxrcdatis feroinis cflc  locu m. CeilaUn dJ.iy  frprk  eod.  *tt- 

h  gam  'Bart.in  dj.  1.  $>fed  ejrfipatruus.  In  eo  t rameu  banolus  felhr, 
quod  putat.tnbus  exiftcntibus  Iibcris.quorura  unus  jufri  cxhaerc 
redatur,  duo  rcliqui  vcroex  re  quadam  ccrta  inftituuntur ,  duos 
non  accipcrc  ir.tegrum  irientem.  "Burt.  ml.  tv  §.  qm  habebat.  7.  jDc 
B$n.<Pe-ff.  CtmtraiTab.  Obftat  eium  pcripicue  curo  htc  tcxtus  tum 
1. 17«  fupta.eod.  Pranerquan»  qood  cxpediturr  cft.qootics  qui  e  te 
cerra  inftituurwor  tories  pctmde  ccnfeti,  ac  fi  exccna  hxrcdirr- 


inftitBercntnrparterebas  ipfis  noniK>mmatis./.)*4//er»*«.io.2>* 

t.  arca.24. 

REIatxeft id  I  Papmianus Jn.f .  fcd  iwciropubrris.  fupra  eod.  Bc 
notatm  bic  quod  licerao-tnfrio  ncmo  poffic  pto  pattc  icfiaro* 
*kijit«ltaru^fcdcre,kkwtatDcn  ficri  qucat  ex  poft  fcflov 
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Adl.finonmortis.25. 

QVodhicer  altcro  membro  principij  argui  vidccur,  ciiam  «- 
caufa  teftati  coliationem  e(Ic,contra  quaro  alibi  in  jutc  nofiro 
proditum  clt  (xpius,/./.C  ^Cc//.accipiendum  tamcnell de caufa 
inteftati.;Quidvcr6dctotacoIlationum  matcria  juris  fitlatifliro* 
tcactamus  infxa  fuo  loco>  /»i  M  CetUt. 

Adl.fiinftitUta.J7. 

A  Ccu fatione  inofliciofi  iam  infliru  ti  fi  lis  tranfactionepcrima. 
jTV.tur,  nec  hacres  conventum  ptarftct,  pronatuia  innominata* 
rum  conventionum.caufa  dcnuo  incipi  poteft.  tex.  bic.  Opponitut 
l.cum  mota.C.dc  Tranfac.fed  ibi  fpccieseft  in  harrcdibusciusqui 
tratifegerar,cVadquos  qucrcla  non  crat  tranfmifla.  cum  enimis 
cui  quereia  coropctcbat  poft  litcm  tranfactionc  pcrcmptam  ibi 
proponatur  dccifljfie  ,  ad  hariedcs  mhil  tranfmitriiur  prcterid 
quod  fupcrcft  ex  placito  rranfactionis.  Nec  ad  rcm  facirqu6d  aliat 
dictmus  conditk>nem  <  bligationis  non  rr-utari  ex  pctfona  hatredi* 
l.i.§.ex  bit.De  Verb.  OU.  cjuia  in  qucrcta  incfficicfi  fpcctajc  cft  uc 
caad  haredcmnontianfmittaiur,fic!efunctus  cuica  coropetcbaf 
jure fuo,  declaraveiit  fc caro  non  profccuturum,  Irtam etftij,$. U> 
ptprkeodidyctb  trankctione  vcl maximc4  fccit  dcfunclus. 

1.  fi  fufpc&a.  2S# 

%  Jinalis.JRclatus  cft  in  ijs  quac  fupra,/*  /.  1 .  euL 

1.  30- 

r 

%.  1  .Rclatus  eft  in  ijs  qux  ponirous  fupra>  /.  x  eed.nu 

« 

Adl.  fiisquipcnult. 

I)Rinc. )  Si  i*  cui  acco  fatio  vel  querala  irofficiofi com  petir,ca  uti 
vclnequeat  vel  nolit,ndroittitui  icqutns.*!  AiV.Ncc  rrutatl. 
fi  cjuis  filiura. j4.  in  finc.  C  cod.  quia ca  proccdit  fi  fequens  agcre 
vctit  jure dcfuncti,  ha c  ver6  6  agcrcrjnrc  fuo.Vide  quar tofuimus, 
kac  dc  ic  lacius  fupia  m  L6.$.jw.  t*d.  m 

•  * 

P  p  3  Ad 


IH  F  A  N D E € T»  LfB.  V.  j»03 

QVi  hacrediratis  petitioncm  t  habcr,  non  rcfcrt  an  eam  fuo  no- 
mine,  an  vcr6  per  fucceflionem  poftulct  interpofitz  pcrfonas. 
texhkic.  Hatrcdisenim  mei  harres  quoque  meus  cenictnr.  l.haredis. 
6f.de  ferb.Stgnif.Vndc  t  annotatum cft kbelium  non  rejiciquo  fc 
Jurreshsrcdis  (iropliciter  hxredcm  proponir.  Cagncl.ini.  <pti  pcr 
{uctcfft9ncm.ntm.-j.de  hUrJnft.PhniCi  parris/ advcrfac  intcrfir,  ju- 
dexad  inrtanuaroeiusinterrogabitac"torcm,anpcr  fc  an  ver6per 
ahuminterpofitum  fuccedat7.?»f.  tllud quaritur+inj '.  dcfntcrrog.in 
I#r*F*c  aliud  eft,fi  non  inrcrfir,df./.£»$.  iliud. &tbt'Bart.  Idque  ita 
eftin  hacac^ioncpotiflimum  in  qu^  conftare  oportct,  an  reuspro 
pofieflbre  poflidcat  an  pro  haErcde, eec]ue  fpeciatim  in ea  rcccptum 
«ft,ut  tituluro  poflcffionis  fu*  ptodat.  i.cogi.C.  eod. 

Adl.lcgitimarcu  s. 

^jOta  hiceum  qui  vires  tcftamentiignoransexeodem  liseredfc 
ratero  petcus  fuccubuit,  nihilominus  lilam  ab  intcftato  pcrere 
tc&t.  Aliudtamcndicimus,fihaereatincrrorcjuris.<»rg./.  ?./»/. Si 
Q*id in  Fraud.Tatr.  Planc  refciflo  teftamcnto  pct  qucrclam,  non 
eam  mod6  parrcro  quara  tcftaracnro,  fcd  &  quam  ab  inrcftato  ha- 
bituruseflcr,  confequetur.juxtaca  qua?pofuifupra#»/.f.;./r^»#c 
i»p mhmJi 'fnof.Teil.ubivid*. 

Ad  l.regularitcr.  oj .10.11.  /2; 

1.  Petitione  tenetur  qtti  fro  kdftd*  vel  pofefort  f§fi 
Jjdet. 

2^  Prt  hdrede&  pojf  Jfore  quifopdcre  dicantnr. 

j.  Vtrum  \ufto  titulo  hdreditatem  nacltts  ab  co  <fui  ft$> 
foffejfort  vel  frt  hdrcde  fofiidcbat ,  hac  acJione  cjnveniri 
uueat. 

*  •  •       •  - 

T\  Egnlarirer  ^harrcdituis  petitione  renerur  quiproharrecTc  vel 
■*^pollef$orc  jus  vcl  rem  etiam  minimam  ha*reditatis  pcflidcr. 
tcx.htc.  Prothaeredepoflider  qui  (equoquo  rrodo  hacrcdcro  efsc 
contendir,  cum  non fit./.  1  t.hic  Pro pofscfsore poflidct  quivis ma- 
laefidci  pofsclsor  juftotitu)ocarens.Scd&  qui  tnuluir  habct  fionu- 
laturo,ver.gr.quiexiguopreiioha?rediiarem  crnir,  vclfcicns  aliana* 
ofsc.corDparauit^utililiaeactiorjctcnciurJ.wf ulla.i)^.} 
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poiius  jas  habet  quamagejis  pctitione  hxreditaris;  <quir pe  qjiie 
&  prolequuur  res  quoquo  rr  oido  in  hxrcduare  repertas ,  cuamfi 
nullo  domimj  jurcdctincanruf.  l.mon  t*mum,  lf.tnf.eod.nbidtxi* 
Quid  crgo,fi  hxreditaris  petitio  non  fit,ao  hxtcdero  t> rc  fuo  priva- 
toro  dieemusr  &jd  nemoratis  o«»tusdieei.  Igiturrci^  vindicatio  * 
parata  crit./.a. §.entptor.C.eod.  quippeadverfusqoam  rnulusater- 
tio  paratus  non  prodcft.Et  hoc  redtc  Barrolo  vifumcft,  ferd.Li.C. 
gl .^.nihil  enirocertiuscftquam  hxredemeriam  nccdum  declara- 
rum.conira  tcrrios  rerum  hxredirariarum  poffcfforcs,  inrcriro  ac- 
tioncm  in  rem  habere.  l.ft hon*fidei.4.inf.h.t.6t  facilius  igitur^on. 
•crapoffciTbrem  hcicditatis.jpfum  habebiteandem,  Duarcnus  ta- 
rnenco  inclinarc  vifus  cft^ut  cV.advcrfus  hunc  utilis  hxtediratis  pc- 
tttio  eflet,  Dmmr.  md  tit.  de  Inef.  TeB.  #.  wo,nrg.  fif .  de  Tofef.  H*r. 
Pet.  quod  verum  eft ,  fi  hxrcditarem  poflideat  uc  cmpror  nnivcr- 
fitatis  ,  fctcns  atienam  compararit ,  parvo  comparant ,  aut  croe- 
tit  a  fifco  quafi  vacanrem.  nt  im  i.fiqmie  fciens.  ejr  %.fiqnun  fifco.it» 
*4d.m*cJege.Cc<iCi  <\uis  fubftantiam  hxjeditatis  aut  rem  quam- 
piaro  unam  atque  alteram  ftugtilarero  detincat  titnlo  fingulari,rci 
«indicatione  renctur.  d.Lx.%.em*tor.C.eed.  tjr  nrg.d.l.^.mf.h.t.  II- 
iud  t.quxfiiumcft,  An  nenrei  vindicatiocum  hxrcdiratispcticio-  ^ 
ne  potiit  cumulan.  Duhiumuiovet,quod  alibi  rclarnmett,  icfKcn- 
tia  in  unaearum  lara,  prxjudicari  akcri.fex.  inl.fiqmu  cmm  totmrn. 
$.  penult.  de  gxcep.  Reilmd.  Quando  cnira  rcgularc  cft,uuas  actio- 
nes.quarumairera  alreram  confurnir/iruul  inftitui  non  porfc,  fer  L 
fnndnnu&  Lfnndi.de  Excep.TRfi  /M^.confequensctiamvidctur  in 
propofiro dicendum  idem  eflc.  Cui  acccdit  &c  illud  quod  txptus  in 
jure  noltro  Krxtitnmcft,quoticsplurcsac^ionescuncurrut,«otics 
eligendam  unam cftc.Lnemo  ex  hu.§. emotiet.de  1tfig.iimr.fi.  &  mlitnd 
Ijtlt.fcde  7{tx.  tsfll.  Dodorcs  noftri  fefc  his  regulis  mirificc  im- 
plicant.nec,  qua  fe  expcdiant,  viam  inveninnt.  Dcc.&Ferrar.mL 
nemo.%.  quettee.  de  Hfg  Inr.gLin d.LxJC.h.t.  Din.mc.nnUm.  de  Reg. 
fnr.in  6.  Egout  earo  rero  obitcr&  fuccinctctcxpliccra,  ita  fta-  fl 
tuo  ,R  egnlaro  eam.qua  dicimus,  c  duabus  actionibus,  quarum  al- 
lera  altcn  prxjudicioeft.pcndente  nnaalteram  inftituiaon  dobcrc, 
exd.ltfundum.& djfundt.  tta  accipi,fi  ex deflnirione  &  judicato  u- 
nius  abfurdum  prxjudicium  alterins  fecrai  ponet,  vcrbi  gr?ria,<i 
dc  fructibus  quxftio  moveatut  caufa  principaU  nccdum  finui,  vel 
Cominuni  dividundo  judicium  inftiruatot  quxftione  inrem  pro 
indivifonondura  terminata,pendenttbus  ijs  (c.perperam  aliaspco- 
poni:  poftcrioreiq-ue  removeri  exccptionc  doli.Jv^r*  dequaagttmr 
refrdjmelicetmr freftietmti  Senfus  inquam  hfccft,quod  judiciof  rias 
dc  fundo  raoto,  prxpoftete  vcniatur  p«  inftantiam  Jiouam  ad  frn- 

Qq  45tuura 


fr.  BUSII  IC.  COMMENT 


ctoumexactionem,quamdiu  caufa  principalis  nccdum  <ft  fintta ; 
itcmqucquodqurltione  vigcntc  mrcm  prarpoiicrc  dcvcniaturad 
judiciumcommuni-dividund©,  judicro  priorc  nccdum  hiuro,quui 
©bftetcxceptio.utpiuishniaturquxftio  propnctatis.  Atqucid  m* 
dicant excmpla earum lcgum  manifcMc.  Cctei  um  li  quis inde  col. 
ligcrc  vclit  codcm  judicio ac  libcllo  plures  actioncs  adcundero  cf- 
fcCtum  tcndcntcs  ,  quarum  altcraalrcn  praijudicio  ut  ,  cumaiarf 
nonpollc,  isctiaroadmutcrc  cogetur  poituiationcmpnncipahs  rci 
&  fructuum  uno  hbclio  propom  nou  poflc,  ueroque  qui  vehc  coU 
l/gctc  ,  judicium  communi  dividundo  cum  acuonc  in  rcro  ca- 
dcmratione  cumuUri  nou  pollc ,  longc  etrabu.  Id  cniro  utrura- 
quc  abfurdurneft,  iliud  quidem  cx  natura  aciionum  omnium  qut- 
bus  omcium  judicu  ctiam  in  fructibus  dcfctuit ,  &  abactorc  iu- 
vocaturipfo  ftatimacuontshbclio,  hoc  vcrdper  rationem  ipfam, 
quia  6  negciur  dyromusqui  ren.cujus  diviiionem  poUuJatcoui- 
pcritur,non  poiTidcre, is  iplc  judexdcca  rc  primumcognofcit./.i, 
j.i.F*m,Eraf.  Demque  ut  rem  redigamus  111  pauca,oppofim  la- 
gibus  ncilludquidcm  traditur,cxempla  acnonum  ibipropofiu- 
rumcumulancodem  libcllonon  polie,nedumcoilfgaturinde  re- 
gula  qua  in  cctcris  judicijs  id  pcrpctuum  ftatuatur.  tliud  iude  recte 
collcgcns,  judicio  cotum  altcrutro  inftttuto,  altcrum  pendcrte 
piiorc  propoui  nonpoue:quucxparteactorisin  fudicium  vcmte 
rton  potcft,  (upcr  quo  lis  noneft  contcftata  l.nonpoteSt.  defudtc  *- 
bidixiM  vcromujtdnunushi  ficti  pokc  loluunjsdivcrlis.Eodciu 
roodoaccipiendacit  rcgula,qua  dicirnus,quotics coi  currunr  piu- 
res  actionescuiidcm  rcinomine,  unatantum  cxucriundurreise.J.. 
Lnemo.§. quottcs.de  Reg.lur.  Nc  nimirumcxduobus  lucrumdnplex  ( 
ferat  acror.  L 1  .C  .de  Furt.l+un.  C.  StServ.  Sxt.  Se  lnn  xSMsjuL  C u- 
roulariinquamclccrive  qucunr,ut  judcx  fuper  aircruiradiiponar, 
nonctiamcuroulative  ututraquc  pantcr  coromodum  fcrat,  quod 
umcuiurcocoritraiiumeft.d.f  .»*///«.  de  Reg.Im.in6  &d  l.nem*. 
inprtn.ftc.qittnos  tnd.l.  non poteft.  Maisc de axiomati  co,  quo  dKt- 
rous  fcnrentiam  in  hsreditaus  pcutione  laum  prsjudicare  rci  vio- 
dicationi,  omninoideiuccnfendum.u;  idquoquc  accipiatuiudi- 
▼erfisinftaniijs  altera  cxeodcnijurc  rcfuraaiur. utwdicAm verU 
tex.tn  d.l.ftquiacum  totum.de  hxcep.Het  lud.  Ceteru m  li  quis inde 
coUcgciii.nuilas  actiones  eodcro  hbclloproponi  pofsc,quaruroal- 
tcrxaiicrasconfuroantjlonge  abcrrabit,(quaiidoqiudem  id  ut  nuf- 
quam  rclatumeft,itarationi  lepugnat,  &.  ftilotribunaiiuMfpeni- 
tusnonadmiiTum.  Siquidcm  iti  omnibasaftionibusquxad  cun- 
dcmcftectum  tendunt,  ufinguhrum  inllantia  una,judicio&  icn- 
tcnuadefiniiiTafit  tciminaca,  cadcm  ahcii  pr*iudicat.  i^uvdd 

jam. 
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jam  inde  fequatur  ob  hoc  eas  ctrmoiari  non  poffe  alternativc*  aut 
«lecriveTfcquatur etiam  nccefle  cft,ncc  Publicianara  cum  Rei  Vin- 
dicatione,  nec  actionem  cx  ftipulat  u  de  evicrione,cum  ipfa  actione 
cx  cmpro,ncc  ullam  utilcm  actioncm  cum  directa  cumulari  pofle; 
fedhoc  quia  abfurduro  cft ,  cV  omnium  tribunalium  ac  judicie* 
rum  ftilo  repodiatum;  fequitur  eVperinde  ineptum  efsc  undc  hoc 
fequeretuc.  Recte1  igirur  cV  bonatatione  in  contrariumteflccti- 
mus.Haeredit.Peritio,  6V  Rci  Vindicatiodifficiiius  divcifisinftan- 
tijs  auttcrmims  in  cadcrocaufa  fcparatim  acknittunrar,  cd  quod 
alteraalreram  confumit:  crgocodcmjudicio  ac  libeilociimuian- 
tor  rect£,  nc  cx  inani  verfeorum  captarionc  juftus  hxrescadar  fuo 
j  ure.  Contr*  tit.  C  de  Form% &  Jmp.  Snbl.  Proinde  concludimus  t 
Hzrediratts  peririoncmcum  rei  vindkationecodera  libcllo  non 
modd  cumulari  pofsc,  fcd  eV  curaulari  prudenrer,frr7,#M.$.4«i« 
mntem.  infra.  Quod  Leg.  cV  judici  ciigendum  ex  libelloefsc  id  quod 
aftori  nrihuscit.fcr  tcxt.inl.fiquistntcntione%de  Iudic.  Atquehoc 
Angelus  &  Caftrcnils  probarunt.Tamcrii  vcrd  id  difputatumcft 
*gl.  &  fitmen* in  d.i.i,  C.  eod.  argu menta  tameo eorum  oon  alia 
fuere,quam  qua$  jaro  pluribus  funr  confutata,ncc  ipfa  in  praxi  ad- 
roifia.  De  totaver6cumulandarumacrionam  roatcriapleniusagi- 
mu  $  infra.  m  l.fi ie  <jniftichnm.de  Obl.  &  Act. 
$. Pennlr.)  Rclatus  in  ijs  eft  qua*  ponimus  infra  inl.  7,  de  Ttei  Vind* 
ubi  tradimus  quatcnus  conveniripoijt-quircm  doloalknafit,  vcl 
fninut. 

Ad  1.  &  non  tamuiM.  /9, 

1.  Jguaresiw  b*reiitatis  fetitjeuemveniant. 

2.  Te*ia  4H  bdreditatis  fetitiene  retJi  faHulentur  & 


3 .  v^in  feuii fuctepr  bdres feudum  retinere  fefiis  iffa  bd- 
reiitaterefuiiata. 

A'^nfliusiefuna%feudsmret%mreefueatb£rediiatere^ 

U  feuda  in  bonorum  exfetutioni&us  trdine  foflrems 

funt. 

TTEniuntin  hxrediratis  peririonemresnonmodd  qnatdefancto 
*  proprix fuc^c,tfedcVquoquomodoinha:reditaiercperrz,qua- 
tumquenomnchzresvcrusci  jure  fucccllionis  ita  tertijsobliga- 
t U$  cft,uc  c rat  cui  ipfc  fucccffic,quajcs fuuf depofi  t*,c©mmcdatr, 

q<Lj  pignoii 


IN  ?  ANDECT.  LIB*  Y;  •  *Q* 

Ad  1.  ircm  vcnhjQt . 

*#  Truftasinhatfethiene  augere  kmredhatemcenfentur* 

2.  Inhac a€iionefrucluiven'tunt\ure adionis* 

3 .  Empta  bdteditas  fruclthus  non  augetur. 

4.  lnhos\udicio  etiam 
fofejfor  i\s  locufletiorjtt. 

>  isfveadi/fincJie  etim  tualty  \udiefy  admittatur. 

$. TTcm non  folum  J Fructus  tomnes itcrnquc  ancillarum  partus  » j 
^augc nt  hxrcdirarcm.  lMludjp&\.&  1 .  »/1  cod.  Vnde  4  colli-  ** 
guntin  hxrcdiratis  pctitionc  fructus  venirc  jurc  actionis,  cura  in 
cctcris  actionibus  reftiruantur  officio  ac  jufsu  judicis  fingularu 
DD.6»c. Indeque  annoratum  cft,  cura  qui  bona  fidc  altcrius  po(si« 
dct  hxreditarem,frucrus  (aliter  quam  inactionibus  inrcm  rehquis, 
l:.ejnifcit.§.  i  ,de  VfmJL.  bone. fidet.4S.de  %/fcqtRer,V*m.)  non  faccre 
fuos.  Quod  magis  cft,quia  hac  actione  convcntus  ,titulura  vcl 
prorfusnulluro.habct,vcl  faltcm  invalidum.  UregMUriter.9.  cumll. 
fe<\<\.  fupra  eod.  undcnecfructus  fuos|racerc  poteft.  Plane*  fi  bonx 
hdeipofsefsor  hxrcditatis  juftopofsideat  titulo,  vetbi  gratii,  er 
teft amento,  fructus ctiam  intcrim  facit  fuos.  /.  per fcrvum.  5 1.  iufi  . 
coi.Fructibus  enim  augetur  hxreditas  cum  ab  eo  potsidetur  a  qao 
eapeti  poreft.  Empra  t  proinde  hatrcdita»  fructibus  non  augctur,  j, 
cum  abcmptore  bon»  fidci»  peri  hxreditas  non  pofsit,  ut  fupra  di. 
ximus,i«/.  1 3.  ced.  itaque  eo  cafu  confumpri  Sc  percipiendi  rcfti- 
ruunturdcmumatemporc  htis  acceptx./.i.    co^.  Quoticsigitut 
ftu&ibusaugeri  hxreditas  dicitur,fubintclligcndurp  fcmpcr  eft, 
vel  bonam  fidcro  vcl  juftum  tituluro  potTcflori  defuiiTc.  A  has  cnim 
penderet  ea  res  ab  ineerto  eius  qui  polTeilorcro  convcnturu  s  clscr, . 
&  arbirrio  cV  jure,quod  vaidc  incprum  foret  ut  reclc  Accurfius  an« 
notat.  g/.  bic  m  vcrb.  omnes.  Demque  cV  illud  t  in  hac  aclionc  no-  ** 
tandum  cft,quod  ciiam  confumptorum  fru&uum  ratio  habctur,  11 
bonx  fidci  pofsetsor  ijs  locuplctior  (it.  d.  I.  i&ud.  §.  in  bont.  tnf  cod. 
Qux  diftinctio  f  inter  pofscfsorcro  loeupleriorem  factum  vcl  non  u 
factumjicet  mulnsiiidefinitcin  lucrofructuum  obfervatafit,  Lcfl 
e*r  DecJ.fme &Tttmm.mfraide  Reb.  Crcd^icx^mcommKntm  0% 
citjnl.Nefenutm.$.fim.M*m.j.deJU  lud.%AfitmDtcif.x40.  mmw.x^ 
taroen  nufquam  texribusaut  in  praxifquod  fciamjprobata  c/t,pr«T 
terqaam  in  judicijs  univcrfalibus,  %SMeIm.  tufovfuet.  Punf$.  1%, 
nnm.49.  Qewnu.Ub*iJJtyfc4t  c^mxm-6.  Pincil.  mComm-  Lx.C.do 
'Rffc.Vcnd.fts  1 ,  c.4Jt*nu4y.  Niii  fortc  ita  quxdam  cipcoia  fot,iit> 

Q.q  x  ili» 
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ah*  res  Ticiffim  ea  pecunu  finr  compararae  ,qud  manifeftum  fir  eam 
confuroptam  non  cflc.Tum enim  qaia non pcrijr,ctiamnum  exfta- 
rewnfetur.Vniverfam  ver6difpuuuoncmde  iucrocV  reftitutionc 
fructuum  pleniffirni  cxplicavimus  alibi,;» /r4c.<fc  Offjud.c.7.  pcr 
ut.&  !ib.drSubtd*c.  1 3    c  1 4, 

J.cforaprediximus,) 

INT  hoc  judicium  veniunt  a&ionestuereditaria:  omnes,undc  quac- 
fitum  cft,  Annon  a&io  qu»  inficiationc  creicit  veniat  cura  fuo 
incrememo:  Vlpianus  lutianum  fecutus  incremcntum  non  venire. 
ttx.bfc.Sed  hoc  ita  nifi  mercs  jam  duplum  re  ipfa  excgeiir,  id  enim 
ac  lucrum  fcntiat  cx  hzrcdiuce.refticuit  mczii&.Ltviti*. syinf.ted. 

Adl.UtrUm.23. 

f 

1.  Jhtdnio  quis  cettfedtur  UcupUtior. 

X .  Declerum  fenumU ic  bac  qttdfiiene  diverft. 

j.  Scntcntid  Authoris. 

h   jyOax  fidei  poiTcfsor  1  ad  prctium  rci  alicnatat  noo  rcnctur,  tilfj 
-t>quacenus  locuplctior  eft.  tex.  b\c.  & L  ittm  veniunt.%.  preser  htc 
fup.tod.Quzndo  vero  locupletior  cenfcatur  .quxfitum  eft.Etcft 
quarftiohjec,utplunbusjurisnoftrilociscommunis,  itamuhis  al* 
*•    tius  examtnara.  Nonnulli  pcrhibent  t  ica  qucm  locupIeciorerB 
cenfcri  ficonftcr  pecuniamad  ahqucm  perveniflc.  quo  mclinurtvi- 
deturoL  btciuverbo  cenfumpfjffs.  fcqnitur  i/fngtl.  todtmbeclo.  FuL 
gof.adl.  ftd  ttfiltgt.  $.  quod  auttm.  b.  t.Rom.  cenfilio.  149.  uum* 
'Dtcius  inL  tx  petnaltbus.num.  $.dt  Reg.  Jur.  rooventur  co,quod 
nemo  prefumatur  jadarc  fuumtLcumdt  iudtbito.  dt  ProkAccc- 
ditquodaJibi  relatura  cft',minorcm  rcftitucrc  dcbcre  pecuniam 
quz  ad  cum  pervenir,  nifi  quis  fcicns  dcdcrit  confumpturo.  /# 
quod  Rminor*  $.  rtftitutie.  dt  %&€itumb.  &  L  i.C.dt  Rtput.  uutt 
jMipf.Cecerumediverfo,  pecuniam  confumptam,  pi*fumi,  &  id- 
circo  probandum  efte,  quod  ea  fitconvcrfa  in  urihiatcm  accipien- 
tis,alijs  vifum  eft,  Decius  ud  Lctrti  condictie.  f.  auouuuK  num.  3. 
Si  Cert.  Ptt.  tsftciatus.  ib.  uum.  i#.  ^Cenocb.  Itb.  6.pr*fump.  xj. 
uum.  6,  tsfngcl  fibi  inhacrtnon  ita  conflent  ctttfl '.  160.  circa  f,%tm. 
Movet  cos  quod  rclatu  m  eft,  tcmporc  litis  comcft  ai  a?  infpici  au  ali- 
quisfit  faicus  locupletior, L  inpupiUo.  dt  So/ut.  indc  cnim  ccnfc- 
quitur  fton  fumccrc  quod  pccunuad  aliqueropciveiiciir.Acce- 

dii 
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dKt  ejjnod  civetur ,  veroum  pervenhTe  cum  cffccm  accipiendoni, 
xtauc  (it  factus  locuplctior.  tex.htc.juncJ.prtdtorum.cj;  l.fi  pr*~ 
dmm%  C.  de  Trad.  ^iin.  Perb.pro  ea  duntaxatparte  te  convtnni 
fermitttt,  auamtnfacultatot  tuat  erogetcmefje  confuertt.addei.  t.& 
i.C.ftAdu.  Cred.  Alij  ruriusdivctiimodcdiitir.guum,  Bart.ind. 
i.  i.  C.ft  Adu.  Cred.Duar.  ad  enndem  C.  tit.  f  go  refponditrcm 
infacro  confiftere,  ut  mroiium  quifquequi  alium  locuplctiorcm 
tactumpro  fuffdamenro  intentioms fuaeconccndic,  idprobareco- 
gatur.  Proinde  qui  cumpupillo  concraxir,quia  haud  aliteraciio. 
ncra  haber,  quam  fi  is  locupletior fit.  l.\ .  Commod.cumfm.  idanro 
omnia  probabit.  Pcrinde  fiquis  mirori  pecuniaro  crcdidcrit,  id 
probare  cogenir,/-<r  tex.ejr  not.  in d.l. Uff  i.C.Ji  Adu.CrttL  Edi- 
verfo  incahbuscetcrisrcgotiorum  quarcura  minoribus  inita  iunr, 
quia  fundamcnrum  reititutionis  eft  liefio,  minor  (e  la*fum  doccbuv 
i.  nam  pojiea.  mtnor.  de  lurejur.  ideoque  advetfari^adpto- 
banduru,  hic  nullum  eftoous.  I  n  ha-rediracis  ver6  pecitionc  cete- 
fifque  caufis  quccum  raa*oribas  pcraguntur,  id  arctius  cx  facco 
rnctiri  oporcrc,  ut  nimirum  fi  hoiuofrugi  pccuniamacceperit,  ip(a 
rcccptionc  locnplctiot  ccnfcatur.nifi  probct  fe  peididiilc.  Illude- 
rumcertum  cft,ha*rcdcra  ad  rationcs  cV  computum  oroniuro  cmo- 
lumcntorum  tcncri,  quod  (T igirur  a  coroputu  aliquorum  cxcufaii 
contcndit,  doccbit  fe  ijs  non  factum  locuplctiorcm.id  eil  vel  pcrdi- 
difsc,vcl  confumpfi(se,vcldonafse  Quod  fi  id  nonfiarjocuplctior 
ccnfctut  Sc  ad  computum  manctobligatus.  ut  htc  Atquc  idcaufar 
cft,quaroobrcmraro  multa  &  prolixacapita  fub  hoctitulo  cxilcnr, 
quibus  doeeatur  quando  pofscGor  locuplcnor  cenfcndus  fu.ut* 
bic»&  l.deperdttum  fupra.l.fed  etji.2 $ .$.  i*dr§.quod  autem.it.  wf. 
eod.  ejr  aiwi.  Re  igitut  ntc  examinata  certum  c(t  de  propofita  quav 
ftionc  mhilccrti  poflcdefmiri,fcd  totam  prudentiori  judicisarbi- 
tno  rdinquendam,  utis  pro  factoruro  cncumftantijscV,  qualirare 
»od6  huic  probanduro  lr.jungatpecuniajn  peidirarn,  mod6  lUiin 
lemalrerius  verfaro.  Prrrcrquam  f»  quandoquis  idipfuni  infun- 
damentumprztendar  fuar  intcmionts.  Quocafu  ad  principia  pro» 
bationum  tcfpicimus.ut  five  quisaeat  (ivcexcipi.it,  mcdiumcojl- 
dufionis  fuae  ptobcxJ.i.infP  dc  Vrok.i.aetor.  C.eod\ 

Adl.fcdcliIJcgc.2j. 

$.Si  ame  .)  Opponttur  l.tkud.  40.  infr*  fodam. 
Salutiontmyvtde  tbidem- 

>.Ucm  fi  rcm,;  Allcgatur  in  ijs  qu*  tx>tm  L7.de  Kei  ViwuX 


ilZ  JP.B41£IItC 

$.pEtitio.JH*rcditatispcritio propria  in  rem  actioeft,  iex.bic.id 
enim  proprid  petitionis  verbum  dcfignat,  La8io.iZ.de  Obl.& 
%/fQ.L  1 78.§.*8i9nu*di  f.S;g«.recipit  tamen  prxftationes  quafdara 
pcrfonalcs,*/  bic  &  /.j  i.  inf.eod.  quo  refpcctu  eadcm  &  nonnullis 
roix ta  dicta  c tk.Bdl.in  /.7.  C.«i. Scbneid.  in  $  .actunttm.  /nftm  de  Aot» 
<^uod  aujsvixprobatur,  mJMarau.  par.+Specnlt.  diflmc-z.nnm.g. 
Scd  qoia Jioc  diffidium  in  f  crborum  «picibusconfiftit,  urrum  cc- 
ncas  nihil  n(ctt.vide  Dene&.m  $.*nmittm.n*m.t./ujt.dcjict. 


Hmc  Lmlata  eft  fupr*.  «0  /icn»  venium.i<x.f*cm*Prddixinws9dj*. 

l.perfervum.jz. 

Explictta  eft  fopra  it/.to  jf  .uem.ucn.  f oUmtxod. 

Adl.P1aae.3s. 
©eiwpcnfis  redpiendis  egtmos  plefic  w» /.  ptmptm.dlJcTtfi  Kmd. 

Adl.illudquoqoc.40. 

BOnar  fidci  pofsefsor  ne  quidem poft  litem  conreftatam  tenetoc 
ad  reftituendum  rescafuforruit6  pcrdiras;  de  predone  conrra- 
rium  dicimus.*/  bic-  Non  obftatl.fed  etfix  j.f.  fi  antcjeod.  ubi  bo- 
fidei  pofsefsor  poft  litera  contcftatara  [mawe fidci  cenretun  quia 
illaptoccdic  in  raftrtuttoncfrucrnum,  haecvcrd  in  peticulo  rti 
ipfius. 

Adi,*viaa.2$, 

■ 

EVicta  h* redttate  borwfidd  pofsefsor  ad  omne  lucrurafcaerur 
quod  harreditaris  nommepercepfr>adeoque&  ad  duplum  quod 
ex  inficiattone.au talras  exL.  Aquilia  lucrum  nactus eft.  mt  m  hcc 
texttt  cunvcnit  Lpoft  SC.tf.  fnpraeod.  non  tamcn  ad  id  quod  re  ipfc 
nactus non  eft.  Lio.§.cmnprddix$mM.f*prd  eod.VUnc  fi  quis  noa 
DofscdcrithaErediratem,de  eatamen  motaqustftione  tranfegcrir, 
Jucrura  eiusoccafione  percepcum  nonrcftkuit.*fc  vide  b*c  dtr* 


■  * 
1. 


Ad 

-.         i    ...  .  .  . 
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Adl.cuin  idcm#  $7- 

QVi  hacreditarem  contra  duos  dcfendir,  quorum  alfcr  prior  ob- 
rinuir,  non  alitcr  eam  rellitucrc  ccgitur,  quam  fi  praflctur  ei 
a  vtctorc  caurio  ut  a  tenio  Azftttdztux.uthk&L  **q*ot}7.mjr4* 
deKet  rwd.Scd  &  probabiIitcrdicimus;exfccutionem  pnons  fcn- 
tenriac  lmpedicndim,  fi  tcttiusincontinenti  jus  fuumprobarcpa* 
ratus  fit. *r£j.Titia.$ \.t»f. St>l.J\datrim.& c.cum fnper.  deKe  fud+ 

• 

SI  PARS  HiEREDITATIS 

PETATVR. 

'  .  ... 

TIT.    II  II. 

VvAllcgataeftinfra  ini/squxpono  adi.j.  &^. 

./.jNtcrdum  przror.J  An  cW  quatenus in  ftirpcs  vclin capira  fic- 
■•ccdatur,  quod  non  pauci  hoc  loco  tractant,  nos  infra  explica. 
jnus  fu o  loco,i»  /.  i M  SuU.&  Leg.  Httr* 

Adl.3.&4« 

QVipofteumgradum  agnarionisfunr  quo  fururuseft  isqui  in 
utero  eft,  non adraittuntur quamdiu  inccrtu m  cff  an  illc  na(ci 
poffjt.  Quivctoin  paricum  vcntre  gradu  eu\ei  pio  tcropore  quar- 
ta  pars  haucdiratis  conceditur;  quafi  nimtrum  tres  pcfTint  nafci. 
tex.hic  Protempore,inquaiii,quiafipoftca  pauciorcs  nalcantur, 
quod  ci  dccft  pro  rataaccrefcir.fin  plures,qudd  fupercfr,  decrefcir, 
ut  hicinl. 4.  Non  mutatl.ij.fin.  fupra  cod.  ubi  refpcctu  proxiroi 
incertaparsdicitur  vtndicanda.  quia  ca  proccdir  in cxtransis.  harc 
vcrdinfuis.Ratiodiffercntiareft,quodfuus  ipfb  jurcfit  harres./.i» 
fttis.  \\,de  Ltb. &  'Poflh, Htr%  adcd  ut  fi  unus  tantum  in  u tcro  fir, 
fuus  jam  antc  natus  rcvcra  hatrcs  fit  cx  dimidia  p&itcj.cumquidtms 
30.$  fuum.de  j4cej.Hdr.etf\  ob  inccrtitudincm  numcri  roflumo- 
rum,quartaci  ta nt um  afljgnetur.*/ hic.  Plancficxtraneus  ex  ccrra 
parre  fit  inftitutus,de  c o  ldcm  quod de fuo  diccndum  cft. l.frex /# 
innf.cod, 

Rr  A4 


3I4  P.  BUSII  IC.CQMM.ENT. 

Ad  1-5.  . 

§.  1 .)  Mlegataseft  proxime  in  finc eotum  qa*  ponimus ad, l.  j .& 

$"ITnai.)Ex  incerta  parte  fctiptush«res,  utilitcr  hxreditatem  adic 
lcc.6ic~.qui  tamencx certa  parre  fc fcriptum  putat.  &  exalia  pcr  ct^ 
hxrcditatcmadit.  nihilagit./  cxfemiffe.  7 j -infia.de  */U*L 


i  I  B  E  H  SEXTVS 

* 

DE  REI  VINDICATIONE^ 

Ad  BLubr. 

PO  ST  gcncrares  in  rem  aftiones  fequuniur  vindicatioDer 
fpecialcs.  C^uarum  pnrru  liugulaii  nomine  Rei  vindica- 
Tiodi&a  hoc  titulo  ptoponitur.Ea  ficdi&a  eft  a  vindicando, 
hoccftallcrcndo rema  manu  illius  qui  cam  rcnct.  (ycff.  1*. 
^oc.t/ftt.  eft  enim  vindicare  adcifccrc.rcvocarc.  T{j>n c.  4.  de  Lin. 
l*t.  videSubttl.nsftrai.lib.i.c  7.  Fa  in  dirc&am  dividitur  quar  ve- 
forei  dominodatur,& utilemqua:  datut ali.s  jus  dommio minus 
habcntibus  inrem,utvafallis,emph>teutis&  iimilibus.  Anvejd 
tnde  dominiumreclealiudutiicaliuddircilumdicarur.quzfituni 
eft.Sed  hanc quaeftionem  nos  alibi plcnc*  tra&araus-4.//£. i.Sub.c.7. 
#  infra  ini.  1 .  Si  Ag.  Vett.  Fct. 

Ad  1.  T, 

x .  Jhu  res  rei  vindicatiene  petantur* 
.   2.  Vindicatio  \urts  incorporci. 

3 .  Resprdfcripta  an  pertnde  ut  ufuapta  vindicari  auean 

U  §-fYVae  fpecialis.  1 J  Petuntur  r  hac  acrione  omnes  rcs  tam  mo- 
^^bilcs  quam  foli.ff<t.i;*c.mod6 corpore.r  linr.  §.\+lhft. de  jitt, 
u   Planc"  *  tamctfi  8c  jurj$  incorporci  vindicatio  C\i  .mjjit.St  /fnfrutt. 

fet.  ejr  Si  SflttU  Viud.  catamcn  conltituitgentis  tam  matcria  quam 
,#  agcn^iformadiverfum.  Ilhidqurfitumcft.tanetiam  rcs  prfcfcri- 

pta  nonufacaptafnfuciptumcnira,  aut  longi  tcmporis  10.  vxl  10. 

tnnotum  pr*fcriptione.comparatum&  abipfo  vctctidominovcl 

cteditorc  h/pothccari^rc^^  fiadicati,conilar.  /.  pen.inyrinc.  C.  d+ 
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)0.  vel  ^e.tyfn.^Prafcrip.)  vindicariqucat,  &  obrinnit  vindicari  te* 
&e,idque  proptcr  prxfcnptionis  &  ufucapionis  diffetcntiam  fub- 
laTam./.*».C.<fc  Vfucap.  Transform.  Accurfius  ramen&  alijdiltin- 
guunt,ut  immobilium  quidem  prxfcriprionedominium  urile  qux- 
ratur.dircclum  non  itcm. gl.Iaf.alij tn  Ltradittenibut.Qde PaSt.  eo- 
quc6Y  utilis  viudkatio  lit.  Scd  hoc  ccterisvifumnoncft,*y</7c*4/* 
ind  l.trtdtttombus.  PtncUjntAuth.nifitriennale.num  $7  C.deTlen. 
t&tater.  Nam  quia  prxfcriprionc  dominium  indiftin&c qua»rirur, 
d.  l.un.  C.  de  Vfucap.  Transform.  fcquitur  etiam  indiftindfcc  locutn 
'  babcre  vincucaiionem.  d.  l.peu, C.de  i§.&  ao.  avn.  prafcrip.  in prin* 
cjp/Eiufqucrei  argumeimiro&  illudnonlevc  cft,  quod  ctiamo- 
Iimexpraefcriptione  prxdiorum  prouinciahum  ,  vcl  quc  juris  co- 
rum  noc  mancipicrantCcoqucnccufucapipotcrantJutilisvindica- 
rio  fuit.  i.  eum  fponfut  §.  tn  vecliQalibtu.  de  Publtc.in  ^m.  mukd  c- 
nim  cei tius hodie cWrcdra  erir,dirrcrcnria  pura dominjj  8c  pofleflio- 
nis eiufmodi  pr  sdiorum  omnino fublata*  lllud excipimus,  fi.is qui 
ao.  annis  praefcripfit  ab-initio  in  malafuerit  fidc,  &  poflcflionera 
dein* amiferit,  quia  is  vindicarc  rcm  perditatn  non  potcft,  d.  /.  pen* 
§.  1 .  Cde  Prafcrtp.}  0.  tAnu, 

Ad  1. 5 .  $  .pcmil  t .  &  ad  I .  fi  in  rcm ,  6* 

I.  Inrem  agentemquti  dicere  oporteAt. 

Z*  Conciliatio  /.  66  dc  ludic. 

j.  LAbfurda  nonnutlorum  obfervatio  neUta. 

• 

IN  rem  f  agenfcm  dicere  oporter,  quid,  quale,  quantum  fil  id 
quod  vindicar,  prorcnata.«r  hkintextu  clarius.cttot  verd  vo- 
cabuhnihiloracir,y*pM/./*tfA^§  peu.  mododerlaretur  rcs  circura- 
ftanrijsvclqua  delignatione  alia  ex  diverfis  adjundtis  pcriia,  alias 
cnira  fententia  in  hoc  judicio  ferri  non  dcbct,  ibtdem  tn  §.fin  Ncc  t 
obftat  his.quod  dcclarario  intcntionis  obfcurx  pertinet  ad  adto» 
rem,eoqut  modo  proccflus  videaiurconfervandus,/.  fiejuis  inten- 
tione.h  6.  ubt  dtxi.fupra. de  fudic.text . tn  l.tnter  fttpulantem.  8  \ .  § .  1  de 
Verb.Obl.  ldenimprocedit  quando  verofinuhs  attoris  declaratio 
&intcntio  cftt  hic  vcro  textus,  quafido  probabili*  dcclaratinad- 
duci  non  poteft,  Malc  igiturali}  huiust*  htis  conciHanda?  caufa 
fomniarant,  hoc  loco  mtelhgiactum  dc  harredc,  cnt  fcihcetdccla- 
candx  volu ntatis  eius  qui  defunctus eft.non forct facu lus.slc curf 
BaJ.C0ft4l.bhjd  cnim  &  hic  no  dicimr,&  pcr  lc  rcpugnat  prmc  >pijs 

Ru  focccffio. 
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fucccfllonum.qua:  hoc  volanc  ut  hxres  fucccdatin  unirerfum  jus 
defuncti.  Quinquam  alias  in  nonnullis  ob  probabilcm  ignoran- 
xiam  bcnigniuscum  eo  agatur.Vcufu  vcnit  in  pceuis  quxad  harc 
dcm  delinqucntis  uon  tranfcunc. 

Adl.  fi  iS7. 

/.  P«  quife  liti  obtulit  damnaio,  nihilominus  pojfejjor <on~ 
veniri  potejt . 

2.  Conciliantur  diverfa. 

3-  guatenus  quisteneatur  nomint  culpa-  poft litcmcontc- 
siatam  commi/a. 

DAmnatotco  quifeobtulit  fundi  vindicationi,res  nihiloroinus 
rcctc  poftulari  potclt  a  polsefsore.  ttx.  hic.  idcmquceft  re  dolo 
snalo  alicnata  a  poflefsorc  j>rius  convento./.  nec  mliam.  i $ .  f.pen.fu- 
frk.  de  Hdr.PetJ.fficbum.  g^.%MU  <U  Solut.  Nec  mutatt  1.  icd  ctfi. 
aff.icero  fircm  17.vcff.ccrte.fupra.iiV  Hwt.Vet.quiz  ealocum 
habctin  ahenatorc  bonar  fidci,  hxcverd  ineo  qui  rem  alicnavit 
malafidc.  Tametfi  vcrficulas  ibidcm  fequens  ur.aagatdemaixfi- 
dei  Dofscfsore.  Minufquc  adrcmfacirl.uquisdolo.  fim  £.i.infra« 
de  Rc  lud.  ubicreditor  mifsusin  polseftjonemcaufa  rei  fcrvandar, 
&  quia  non  cft  admifsus.id  quodinrcreft  a  vcnditorc  recipiens.non 
potcft  ampliitsdcbitorcmpoflidcntcm^onvcnirc:  quiaeaprocedic 
in  creditorc  perfonali,in  quo gencrc  etjam  alius  pro alio  iolvendo, 
invito  libcrationem  parit.  l.fipro  me,  40.  de  Solut.  Quatcnus » vcrd 
quis  culpa;  nomine  poft  litcm  contcftatara  coromilla:  convcniatur,. 
infiltu^ksLmusJ.finautem.xj.^.poJfidere.  & L}6.b.t. 

Ad  L  Pbmponius.  8. 

j\  Hsreditas  individua. 

2.  Conciliantur  oppojita. 

3.  Res  mobiles  wdividua  &  quare. 

TTlc  textus  ferc  planus  cft.  Illudtramcn  roemini  difpiurarunr^. 
**qucraadmoduro  accipicodum  fic,  quod  dicitur  hxrcdicas  nun- 
quara  divifa  poffidcci  polle.  tex.  hic  Cui  axcedit  quod  harcditas 
res  incocporea  dicuur.  l.i  dc  THcrJJiu*  &  fine  uilocorporc  intello 
tfn m  juns  habet.  /.  karcdttat.jo.  tn princip^fupra.oU  H&r.  TtK  J uiis 
vcrdcoromunionc  feparatiBi  quidcm  iniciljgiiur,iicdixindivida- 

cur. 
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rot./.  Mrbor.19.  §.  i.infra.  Conrm.  *Dm.  Proiode  quoque  harreditas 
qua»  &  ipradominij  jurc cenfctur,  /.1.  §.fin,dc *Bon.  'Pojf, Sec. T*b, 
Dpponi  folcnttdiverfa.  &  princip.  tit.  Si  pars  Hscr,Pct,ircm  id, 
qu6d  hseredtras  in  xi.unciai dividitur. /.imm&rtw.i  J. 1./.  ro.  §. 
fin.  de  Har.  Scd  &  obftar  quod  haercditatis  dividondar  cauia 
judicium  famili*  crcifcundar  proponitur  D.  e*r  C.  Fam.  Zrcif.  Dc- 
nique  &  illudopponi  confuevit ,  quod  divfdua dicuntut  quaru- 
fum  dividuum  habcnt,  l.vum  17.  de  Sertt.  Indc  cnim  (k  harredi- 
tas  ante  omnia  dividua  habenda  videtur,  Sed  rcfpondetur  at> 
gumcntis  cumhis  ,  tumceteris  fimilibus:  toties  harreditaterodi- 
vidnaroei?e,quotics  confidcrantur  fubftanria  cV  resipfas  in  harre- 
diratc  cxiftenres  j  quotics  ver6  abftra&uni  jus  fucccffioniscon- 
fideratur,  quia  idin  fo!o  jutis  intellcdru  ctiam  apud  plures  onius 
fucceftbres  pro  indivifoeft,eamindividuarncH*e.  lllud  t  etiaracon- 
troverti  poteft, quamobrcm  hicdicatur,  rem  mobilcm  prodivifo 
pofildcri  non  poile.wf  hicin  J?»*.Nam&  rignum  inrcgrnro  unum 
duorum  pro  divifo  eflc  potcfU.bindf.de  Sertt.TradkVrbt  fcd  ibi  rig. 
numproprcrcontignatroncmduorum  ardificiorum,  immobile  ett. 
Opponi  quoque  folct  l.pcn.Pro  Soc.  verum  ibiarbor  vel  lapis  cx- 
emprus  haberur  pro  indivifo.wr in  l.arbor.infrtt.Confm.^Din. Quam- 
obremver6ea  individuadicantur  appofitc  qua?ritur,&  probabile 
eft  id  c6  fieri.quod  dividi  ncoucant  iine  intcritu  rerum  ipfarum,  ut 
vcl  maximc  in  animahbus  rebufque  coirplunbusalijs  pcrfpicuum 
eft.  Hocautemdeimmolibus,verbigraua  fundo.dici  non  potcft, 
eoquodfdndodivifo  fingulae  parres  profundis  fingulis  finr,  Sed 
hacde  requi  plurarequirit  Hctomannum  confulat,i»jg*4/r\  //- 
Infl. c.\%.  19.20. ubi ex profciTo tra&at quac rcs qucmadmo- 
dura  dividuaevclindividuaifint, 

1.  Officium.o. 

p  Frtinet  ad  ea  quar  pbnimus  infta  in  U  bonafides.}  1  .§.  1 .  Dcpof. 
A  Allegara  quoquc  eademcft  fupra,  ittl.fi de  vt.de /fidic.ubi  plcne 
rradtarous  an  6V  quarenus  potfeiTorium  &  pc  titoiium  fimul.an  vcto  • 
ahcrumalteropriusdifputctur,autofficiojudicis  cxaminctui. 

■ 

Adl.  nonfolum  13. &1, 14.. 

r.  Officium')ttdhis  in  reMn&iatticrte  quodft. 

x.  Damnidatt  nomtne  etiam  legis  x^e\ttiltdatlioeft. 

S*  Xeffitutitoerci,  eiufdeMiindicatte  £cr(tr£t±eji'. 

Rr  3  +.\yin 
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4,  i^4**d  tdtmtd  imerefl  foB  remrejlitutam  Agiquedt. 
J.  J&id/i tdtjucdinterefl ex  fcU  dcbitfris  vcntat  mcri< 
6.  J£*idjt4e[it  \*s  uliautdreimdiu. 

*♦  ^^Fficium *  judicis  io  rei  vindicatione  eft,  non  foliim  ut re$  rcfti- 
\Jtuatur,  fed  &  ut  negligcntiapautculpa;  rciarciatur  damnum. 

*  Uk  hlc.&  l.qui petitorio.jCi.  1  .iuf  eod.Scd  8c  *•  Legis  A  quilut  actio 
hoc  nominc  parat  j  <ft ,  ut  hic&l.  Uber  horno.  Ad  L.  Aq.  Ccflat  u* 

h  mcnt  reivindicatioobhanc  caufam,  re  jarn  rcftnuta.  Sic  cnim  Sc 
cercrseactioncs  ftricti  juris,  vcrbigratii, cerjicondictiorei  rccep- 
tione  perimuntur.  I.7.9 .  non folum.  de dolo. l.dt  eo.i.ftpms.Ad  £x- 

**  £/6.Cctet&m  +  Ci  quie  fupcrfinr  actionesalur ,  nihiloroimis  ccctc 
exercentur,  bic  &  l.fi <juts.17.in fine.  Ad  Uxhiben.  l.exhtbitionis.  C. 
eod.  Idque  ulquc  aded  ita  efttut&poftreftitutioncm  rerum,  adid 
quodintercft  rcfarcicndum,  rect*  infcntcruc  acriodedolo  6V  mfa- 
Ctum.  d.l.  7.}.  non foium.  de  Dolo.d.l.exhibitionis.  C.  *d  Exh.  Si  ta- 

*  men  .fidquod  intereft  ex  fola  debitoris  veniat  mori,  rcccptione 
pccuniae  creditor  id  ipfom  remiGfle  ccnlctur,  /.  ult.  De  Eo  Quod 
Certo  lo.  Scd  quid  fi  defitadhuc  aliquid  juricius  rci  qux  jam  ira- 
ditaeft,  vctbt  gratii,  fundustraditut  aTccriobligaius,  fervus  nec- 
dumnoxi  folutus.vcl  ficonomine  cavcri  poltulctur  ?  magtf  eft# 
hoc  cafu  priftinam  etiamnumactioncm  frc  quanturcvis  rraditi) 
fupercuV.  i.etiam.  27./  quifervus.  7 *.  t.qui  hominem.de  Solut.  l.ju* 
lUnus. I  ji-f.i.de Verb. ObUC*ftr.tn 1. j  .$.  ft re.infr*.  Dopof.  Ccte- 
rura  jnboax  fidei  judicijs  pcrpetuum  eft,ut  eiiam  poft  rcftiiutio- 
ncm  reicxcrccri  queanr.  videqut  nos. &inl.$  51.  CcmmodJ-  7.f. 
mnfolum.  fupra  deDolo.ePiemJftme  vero  in  SubtU.  noftris.lib,  j. 
c.  14« 

Ad  1 .  itcm  fi  vcrbcratum .  j  5 . &  1. 1 6.  &  I.17. 

EX  principio  Jcgis  t^.malc  vulgd  collijnoir,  Principi  perroirTum 
erte  ffne  jufta  caufa  privaco  jus  fuum  aufcrre,ut  infra  docemus* 
m  L  Lucius.i  1 .  de  Evtct. 

$,FinalaJCujus  pcriculorcs  cujufque  apud  alium  detcnra  pe« 
reat,  latiflirae  ctadimustnfra,  in Lj.deHcb.  Cr^.ubi  vidc. 

Ad;.i.lcgis.i7, 

DE  fructibusride  qucponirous  infrainl.videanms.ct/./T*^* 
dt  Vfrr.  &  /itv*.  Snktti.  c.  \ !j ,&  14. 

Ad 
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Ad  1,  poftacceptum.  18. 

V 

Vide  qu*  ponirans  infca  in  U.de  Vfucap.  uln  hec  refertur», 

Adl.inr«n,23.  •  . 

* 

j~  Reivinduatio  domino  datur* 

2.  fW/«  vindicatio  cui  detur. 

3.  iAn  ei  vindicatio  deturqui  rem  ufttcefh. 

4*  ^An  &  quatcnus  ttxori  aut  marito  detur  vindicstk  ret 
ietalis- 

S .  Res  facrx  &  religicfit  an  vindiccntur. 

TTlndiciiio  rcrdominotdatur.f^./r/V.VindicamnscnimeaCan-  $ 

*  tumqux  noftra  funr. /.  Quintm.  $.«rgtnto.  de tAuro  &  *Arg. 
Leg.  Quodquidcm  dcvcra  rci  vindicationc  eVdirceta  accipicn- 
dum  cftj  utilisenim  f  datur  ctiam  non  habenribusdominiura,  fcd  u 
rolura ) us  in  rtm, tot.tit.  de  Tub.ln  Rem.  A8.  & St  Fun.  Vefl.  *Pet. 
Q\jcmadmodum&  hypochecaiia  in  rem  actio  diciwix.  videantur 
in primis  hac  de  re plcntffimc  Subtil.  noflra,  libm\ .  c.  7.  An  t  verd  ur  ei  3» 
qui  rcra  quampiam  ulucepit  rci  vindicatio  datur,  ita  cV  detur  qui 
pr*fcnpfit,dcfinitum  eft  fupra>  l.i.§.i,e*d.tu.ubivide.l\\ud  qu«. 
fitum  f  cft:  An  uxori  vindtcacio  rei  dotalis  conftanre  matrimonio  4* 
deturfqua  in  re  przmiitendum  cft , marirum  rraditione  rei  dotalis 
etiani  naturah  ratione  dominum  Rcti^.pertraditionem./nft-de  Rer. 
Diu.  idque  Miitij  Intuitu.  nam  fi  finem  refpiciaraus,  &  difloluti 
matriraonij  tcmpus.foli  juris  fubtilitatedorainus  ccnfctur,&  osor 
tamciviliquamnaturali  rationc  intciligitur  domtaa  manfilTc.  /. in 
rebus.  C.  de  lure  *Dot.  Subtilitatc  igjtur  juris  confidcrata  maritus 
«onftante  matrimoniorci  vindicationem  haber,  &  contra  cumda- 
rur.  /.  doce .  £.b.  t.  Scd  intcrdum  Sc  mulier  eara  habct,  ut  fi  mariuis 
ad  inopiam  vergar,  lubi  C.de  Jure *Dot„  vel  fi  ita  divortium  fiar,  ut 
dos  raancat  xixoiis.arg.l.i  J .  §.iofupra.  de  Har.Pet. 

$.J .)  Rcs  tacro:  aut  tchgiofx  vindicarincqucunr  ot  noftrae,  quia  u 
non  funt  in  noftro  dominio./f.t.  htc.  &L  qu*  reltgiofts,  43%inf.  eod%  Epifapi 
iunc.l.intantum  6.i.facra%de7(Kcr.  Diu.  Vindicari  taraen  fcrcab  e*  -*t»d$t*r9 
pifcopis bc  prxpohcis  ccclcfiaxum  curarorio  nominequcunr.nara 
6t  ccclcfia  dommium  habercccnfetur,t^.i»/./rf»ciiw*/.ii.*/'i»«/.  •***•"» 
C.deS*erof.Ecclef%Qs\Qd  lureCanonic^vcl  maximc  itacft, 
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/.  i^fnpifturdcedattabuU. 

2,  ConciluuurLp.l.Jed  cr  nonullDe^cq Rcr.Dom. 

t,  §.QEd&idquodincharta.)  Dubiratum*cft,Anne  ptc"hitatabu- 
^Ic  ccdat.an  vcro  contra  tabula  pi&urs  rcVplenquc  putanr, 
Paulum  hoc  Iocoitaftatuerc.ur  pi&ura  tanquam  acceilonumdo- 
roino  tabuUe  cedat.Obltat  I.qua  tatione.p.  §.(ed  &  non  uri.dc  Acq. 

a.  Rcr.  Dom.  ubi  rcferunrur  rdivcrilt  authorum  hacdc  rc  opinio- 
nes,-  obtinuifle  tarocn,  ut  tabula  cedat  pictutae.idquc  ob  pretiura 
cius,quod  lpfum  in  hoc  tractatu  cVahas  farpius  con(idcratur,/.^MiV- 
auid.X7.$'fin.cod.tit .detAcqfKtr.Dom.  Cctcrum  vcrba  Paulihoc 
Iocoiracommodcacxipics,  ur  perfcqucntiacorriganrurpriora,id- 
^uepcradverfativatri hancparticulam  Licet , retVcTactus  Cent.  |. 
-  Enant.  Nccrcferc  qnoiimfequcntrousrurfusdicirur:  fedue* 
cejfe eflot  rei eedere,fttte ^ua  tffenon pcteft.  Ibi  cmm,fed  defignat  i- 
dem  quod  plcrumquedcfignat,/«44//^,idquephrali  Grarca,  Quafi 
dicat |Utis author, in  propi llcoquidem ob  prctium  picturs  tabula 
ciccdit,  fed  aiias  regulariter unumquodquc  ccdit ci  finequocfle 
nonpotetl  Eitifmodi  vctd  loqucndi  rariojuris  authoribus non  in- 
ufitataeft,  utalibidocuirous. 

$.  itcm  qusrcunquc.j  )  Hic$,  rcfcrturiafrl  ad  Lfedpmeis.2C.de 
^cq^er.Do».  ubivide, 

Adl.iinautcm.  27J 

•  —  > 

f.  "pOffiderc.JQui  in  rcm  convcntus  litiscontcftatar  tcmporenos» 
*  poflcdit ,  tcmpore  vcr6  lentcntia?  rcrenda?  pollidcr ,  cordem- 
nanduscft,/f.v.l5;/c  quemrcfcrad  caqut ponimut  in  l.  noupoteft.13.de 
M/V.Contraquipodidet  quidcm  tempore  litis  contcftarar/polle- 
difse  aurcmtempore  (entcntix  fincdolomajo  defijc,  abfolvcndus 
cft, ff.v.A/cPIan^  quod  dcdolodicimus,  idcm&  ad  culpamperti- 
net  polt  litem  conteftaramcommifsam,  ut  uimiruro  fi  culpa  rei  cf- 
fectum  firquominus  tempore  fentemiac  poflideat,rcneatur  nihi- 
lominus.l.quireflituere.og  l.fthomo  4f.&  l.fi  culpa.  6\.fac.f? l.fiin 
rem,  infeod.Quod  fi  quis  rcm  depofitam  fcmel  contrccraverir,  de- 
indeeam  fibircdemerit  folvendi  depofiticaufa,  liccrca  pofleafinc 
dolo  pcricrit,  tcncturramenob  dolum  lcmcl  comroifsuro./.i.J.jf* 
rem  depofitam.  1  j  .infra*  Depof. 
$.Scd  &  is.)  Relatus cft  hic $. cft  inl.}6.infrk.  sod. 

Ad 
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Ad$,finaJcm,  lcgis27.&ad  I.J8.I.2O  &!.  30. 

T M pcnfx  in  fcrvnm  fadt* non  repetuntur.nifi  vindicans cum  for- 
*te  habtqt  venalero,urproptcr  iropcnfas  plus  cx  pretiorcdigcrc 
poflit,  vel  poflcffof  actori  denunciaritur  impenfam  ioIverct,&  co 
diffiroulanre  opponatur  exceprio  doli,  quod  ear  utilca  fbrcnt  vindt. 
czmijex.hic*  vidc       |^tc  ponimus  de  impenfis  infram/.  48. 
nr.Nec  mutar  J.apud  Cdfum.f.fi  minor. de Doli  Eicep.ubieriani 
minonqui  fcrvumdona*ir,  re&i  proalimenrisdicirur  objiciexcc* 
ptiodoli:  bcllccnim  /VccuifiBSid  ibifinguUrc pcrhiUcr, quiacon- 
ventuscaufam  habucrkab  iKovindicanre.  Qui  ratione  &  inl.  1. 
C.dclnfant.  Expof.Argularisiubcft  favorciusqui  expofitum  e* 
«ducavk. 

Adl.fru&us.  3^ 

Ide  ad  hanc  legem  oux ponimui  l\pt\'mLftd&  psttut,  114 
*  QnidtSMt  C**f  folct  cniro  oppo»i  l.fi  fundum.C.de  Rci, 
Vind.quam  folvimus  cum  hac  in  d.Lu.JQuod  Mct.CauCDe  lucto 
/ru  #tium  vcro  taro  bonar  quaro  rualar  fidci  poflcfforis,  vidc  infra  t* 
lfritttm.4i.dt  VfMT*r&lih.4'S$tb$l.»9ffrtca}.*finLk0tuifdt**di 
Mm.%tr~  Dtw. 

Adl.&cx  divcifo.  35^ 

/.  Cem/emndtienem  rei  frinctfdlis.cendemnatie  frutltam 
^enfeanitur,  &  auemede.  num.  1C3. 

4.  ExfUcdtnr  ifundide  Re  W. 

5.  Z»  jW/V/ji  univerfalibusfruelm  veninnt  )ure*8kms9 
quod  in  ceteris  non  tta  eH% 

6.  Deexpenjtt  Ittium  emifis  quid  )uris. 

$ .  1 .  /->  Ondemnatione 1  de  re  principali  fadra,  vi<St  ti  s  ctiam  de  ftu- 
V^d ibus  condcmnandus cftyMthic&l.i.C.ji MnUStc  N*p* 
Quod  G  judex  dc  ijs  nihil  ftaruerir,fuccedit  condictio  vcl  iinecau- 
fa  (Toluta  niroirum  cauCi  fofoffioriis)  ari.Li.ffinJtCtndict.Jtut 
c**fi*.vc\cx  lege./.j.  Q,dt  Qendict.  ExLefe.  Vndetquarfitum  cft  1 
an  valeat  (ententia,  quafimul  judicatur  rero  reftitui  cum  fructi- 
bus.Dubium  movit  I.  fundi.  deRe  lud.quacautum  eft  priusde  re 
principali quaro  de fructibus cognofccndum.  Scd  diftinguirous  u- 
xxurofructus  codero  Iibello  fint  roftulati,quocafurnagiscft  feo- 

Sf  tcmiam 
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teRtiam  tra  rectc  kx6tkut  fundm.infrd  £omoitwtT>tn,l.u!r.Cdr  fU 
deicomm.lib.&n\c:d  c  libcllo ©rnilli  finr,  cjoocafu  cy.fpc&andure' 
cftad  rcntcBfiacprouUiicwrioncm,uinimirumdcin"codcm  juicdc 
ff udtibuscognolcatur.quo  cognitum  cft  dc caufa prit  c»r ahk  tex.  tn 
dA.fuudi.de Re  Iud.&c  rtrum  adjudicatio  fattuthic.  &  Irquidatio, 
ferl.ttn.CSt  xfflul.Sec.  2^upf.  tft.  iu  fententtts.  f.ejut  fortis.  de^ 

I*  /*W.Plane  fi  & T  c  libcllo  omirfi  fmt  fiuciu$,&;Jdci  c  caular  mcri- 
lis  intelligat  ctiam  dc  rcttHucndis  ijsa<£<*cm  fcnfiflc ,  bcnignius 
dicimuscarumranonem  ctiamin  fente^ti*  l>-ibciipcflc,idque  lu 
tiora  abbfcv»ndarumcaula./>frt/*/j  Atquc  harc  omnia  quotidic 

Ss.  inpraxi  fctvantur.  Necad  rcmt  iV*f  d.LtundidcRc  lud.quiaibi 
id  modd  rclatumeft,  nc  pendcnte|udic  10  cauk  ptmcipali.  friu. 
dt  us  pcr  novam  mftantiaro  poiV1,cn tu Mut  «c  fcu#uum  poftulaua 

'f*  fci  pctitionem  prfcjudicio  fu°  pwccdat.  Scntemiat  cnim  dc  rc 
principalt  ctiam  in  frufhbir  )u»pariti*/A/c.  Amplius  inuniverfa- 
libus  judicljs  ftu&us  ttia^  juic  actionis  vcniunt./.i><iw  vtntunu 
%:%.iltm  nonfelum  de  Wr-  fed  fcoc  in  particulariBus  non  i» 
cH.utktc.&  4./  fuxdt  tiuod  autem  hicab  Accurfio  quxTitur,ait 
Ctiamde  pcrcipicndis  llaiucrc  judcx  debcat.&dc  quibus  dcmurov 
gi.inprinc.  hutus  l.  >d  nos  alibi  eiplicarou s  fufius.  m  l.frutlus.  de  V\ 
yur^iniikromfmdt  Oj. Iud\,c 7 ttem  lib-4-Subul  c.13  pcr  tot.  Dc- 

t*  fiiquc  tincxpcnfiilitium  fingularc  cft,  utnifi  carum  condemna* 
tio  fiat,  poftca a  vidlo  poftulari  non  pofllnr.  /.  j . £ *** Frutl.  & Uu 
Exp.lbi enim de  iblis  litium expenfis agi  ex  eo conft  ar,quo J  in  ra- 
tione  fru&uumcomputandorumetum  fump(uuro&  impenfarum 
ccrerarum  rttio habctur.*/ in /. j  S.fup.eod.dixt. Fru&uuro  vero  ra- 
tio  etiam  litc  finita haberi porcil.ut  in d.l. 3  DtCondict.  ExLeg, 

m\  TmtfirAtt  fojfcjfori  de  eviclione  uveat  fofi  tueftdm 
Utis  dftimtthnetn. 

2.  Contilimrl  ftdonatd.  deton.imerTtr  ,&Vx. 

3%  EviclarecMimdffim4tiofilutaeJf.4n&qnitenus  Aee- 
miBione  agi  cpcAt.  &  a.%& s. 

*   f  Jctitor.)  pEtitor  poflcflbri,  qui  liris  aEflimatibncm  t^pracftititdc 
*  evictionc  cavcrc  nontcnctur:  fibi  cnim  irrpurabit 
quod  non  rcm  ^fan*rcftituir>/c^.Aif.c^/.^^W  1  o.Rtr.tyim.l.x^ 
%»i^de  Condtfl  .EmU.fi  trignorit  Ftm.Srcif.  Ncc  n>uiatf  i.fi  donarsr. 
dc  Don.  latcr  Yir.  &  Vx.  quia  ibi  in  rcm  ccnvcntus  caufaro  poflb- 
!♦  dcndi habcbat  ab  ipfo  vindicantc.QuiWeroex  textu  prxfcnticoU 
h$ctc  volct,  cvicti  rc  i^cricsioiitt  noninc  uou  forc  actioncn^ 
]"  ^ravitct 
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graviter  errabit. Natn  qui  Itris  acftimationem  prjeftitit  pro emproro 
cft,/.i.Pr«  EntpJ.fi propterrts.Rer nsfmot.  Plancjfi  respetiu  tranf- 
actione  reiduoias  manearapudreum, itautdato  alio  vel  accepto 
acror  jutiqualicunquc  fuorenuncicr,utres  iu  veram  aeftimat». 
nem  non  cadat.petitoc de  evictione non  \eatiuzJ-fipro  fundo.  j*# 
in  firie.  C,  dt  TranfaU.  Idcmquc  t  eft,  fi  arftiroatio  ita  accepta  fit,  uc 
venditor  poftea  nuail  preftarer,  tedid  iolum  venditumfit,fiquid 
juris  effet  ve  nditoris./.  Quodfi.io.de  Har.vel  A&.  V rn^.quanquam 
tl  dominiumeocafu  actoris  fir.id  tamtcanfactionc  piopria  quanj 
Ittis  xftimationc  tranfcat  in  poffidentem,  Ltius  rth+i.infra&d* 

Adl.quipctitorio.  30*. 

i .  In  rem  dctionetenetur  etUm  is  qui  dolo  vel Utdculfa  d$i 

ji\tfe/?io!ere. 

j.  7^m  idem  ftjirens  fofidcre  defierii  attie  Utem  c$iu 
eeflaidm. 

3.  Kjin  reivtndUdtiocum  j&Un$  infdcJum  ex  edifled$ 
alienatione  \udici\  mutdudi  caufaconcurrat . 

4.  J$utd\uissde dclionein  ftfiumft tdntum culfaUuirt» 

tervenerit. 

HAc  aetione  ttenetur  tam  as  quidoJpvel  lataculpa  po&idcce 
dcfijr,  quam  qoi  ipfo  actu  in  prxfcnd  rero  lenct,**»/.  iu  rcm. 
fupra.  & l.quireftitucrt.bt.infra  eod.  Illud  quacfitum  '  cft,  Anidem 
fit,  fi  ante  htcm  conteftatan)  poflcfsioncm  dolo  amifertt,  magifquo 
cft  convcnuim  reneri,  perl.fn  autem.17.  §.fed&  it.Jb.t.gU  h\c%  *Bart. 
in  i  quia.i  .§.fin.de  ^iien.Iud.Mut.Cauf.yndc  cV  confcquens  vi- 
derur,hoc  judiciuro  futile  faltemjconcutrere  pollecumactionecx 
edictodcalienatione  judicij  mutandi  cauf£.Quod&  Wcfcnbccius 
probar>  Comm.b.t.num+& frpra  de  osflieu.  lud.Mut.  Caufnum. 
O.fubfin.Hcc  tmuiat  l.|.$.fin.illotir.quia  ibitantum  dicitur,reuro 
actione  judicij  routandinonconvcniendum,fi  pararus  fit  utilcm 
inrem  actionem  fufcrocrcreoipfoenimicntcntia  harc  confirmatur# 
quia  nimirum  is cafus  folus  actionem  ex  llio cdicroexcludit,  rcgu- 
larircrdiveifnm  dkimns.  K4alc  igitur  alijper  eum  tcxturoaliud 
tradunt.  Ttnor.in  c.i%& z.dt jilitn.Iud.Mmt.  Cauf.IafZaf.Minf. 
in  $.1 . Jnft.de  Att. Quid  ergo  f-  fi  non  quidcm  dolo,  lata  tamen  cuh 
pi  pofsclsio  antc  litc  ro  conteftanm  aroifsa  lir,  an  idcro  dicair  us?  8c 
cxpcditumcft  in  civihbus  latam  culparo  fcicdoloctfparari. /  Qucd 
iStrva.}  xfDtpofcum fmMpluru  dt  boc  art.vidtri  qutuut  in  nojlrit* 

jSf  *  Cctciuna 
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Ceteruniquia  edietum iftud daum opeum  requirir  dcftinaun  tw 
hoc  ut dimcilior  ngbis  advcrfarius conlli  uatur,  /.i  MtA  nn.liU. 
t^«^C/<*/>ectedicimus,fi  quts  fort*  moventem  ob  caufam,quo 
onas  judici)  ipfe  vitaret,rera  alienet,in  factum-actioncm  tllam  ccf- 
farc.  WtfdXo.  At  in  rei vmdicauone  probabiltus  laura culpam do- 
loconiparamus,  quod  in  civilibusearura  rcrumrara  dutincuofit. 
vidt ttx.tn  d.lujuod  %(*rv*.Depof.  Et  hoc  itacft  finc  dubio  in  ruaie 
fidci  podcfTi  rc.pcr f .  t  .Aicquiquc ex  poft  facro  rem  alterius  cflcdc- 
prchendir,  namquc  hic  fi  laram  culparu  commitut,  in  dolo  eft.prr 
dlimd  T^eru*.  i n  eocnira  qui  bona  ctiamnu  ro  fide  polTidet,  pro- 
babihu  s  dicimus,culpara  dcraum  przftandam,  poft  lirem  contcfta^. 
tzm.l.fibomo.  4  $ .  mf.etd. 

Adl-Iulianus.  37.  &  I.  fcq. 

HM  lctes  agunt  de  dedhcendis  irapenfis.quam  matcriara  tracta- 
mus Tattus  inU*ti*l.fttmptm.+t.eodAit. 

*  ■ 

Ad  l.rcdcmptorcs.  39, 

¥J  Edcmptores  ( i)  funt  qui  fuis  fumptibus  opus  cxftrucndura 
JVcondoicruntJ  ftatiro  'czmentacotum  faciunt  inquorum  aedi- 
ficaot  folo.  ttxJfie.  Ceterum  ahas  regulare  eft  locatione  dominiua  1 
»on  muuri.  l.nonfoUnt.^  9.  infrk  Locj 


V 

Adl.  fiquishaclcg«.4if. 

?rinc.)y^v Vod  hicdicitur,  emproremcui  fundus  in diem  addic- 
VgArjis  cft ,  anteqoam  adjectio  facta  fir,  uti  in  rcm  ac tionc, 
id  iu  inteuigc/i  fandus  )am  mditus  fit  cmptoti.folo  c  nim  contra- 
ctu  dominium  non  qajeritur,coque  ncc  jus  vindicandi,  l.ft*ger.so- 
i»fr*  eod.»i?t  vidt  cfHt  dixi  late.  quiia  traditionibus  non  nudispactit 
rernm  dominia  transrcruntur.  /.  trtditionitjtts  C.tWPtcti 
f  .Sifervus.J  Si  fctvas  libeum  pcculij  adminiftutionem  habcns, 
vclprocurarorcum  fpeculi  alienandi  mandaro,  mihiremvendidit 
&tudidit,hanc  actionem  habeo.  Nonmutatl.amepen.J.fin.infra 
Maod. quia  ibi cenfendus cft  alicnan*  modd  habuiile  rrundaturaj 
gc neralejquo  eafu  fi  quis  non  ex  flde  fed  fraudu lenter  fui  principaw 
lis  ncgotiagerar,alienatio  non  valet.{/.6it«  Quatenus  ver6  procu  - 
Utot  rem  domini  recte  Sc  cum  cffectu  alienet,  vcl  minus  latc  tue- 
canms  fiipra  de  TranfACt.  tn  l.  nnlli  precttr4tQrHm.ub\  vidc. 
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Adl.qusretigjcfis.4j. 

Ad  hanc  l.vide  quJeponimus  fupri,*/  /.«»  rm.i^$.ru  fcr*. 
ttd.h.t. 

Ad  K 

TjRuctus  pendcmes  pars  fundifunt.j*  *W.  Idco^uc  ifuoo  fin- 
^gulatimofficir»  judicis  poftulantnr,  tcd  juTc  actionis  veniunt» 
Quod  notabilem  ufum  habet , ut quando quid alienarux  infrau- 
de  m  crednons,*  poftea  revocatur.  licct  enttn  co  cafu  percepti  fru* 
ctus  non  reAituantur.reftituuntur  tamen  pendemes.prr  huncttx.& 
l.ult.f.pc»  Quu in  Fran.Crtdi  Vnde  cft,  quod  poftulatio  redituun 
annuorura,  qui  a  vafallo  conftirmi  funt  finc  domini  confenfu,  non 
in  fructus  pendentcs.fed  tanturo  porccptot  exfequi  petrnitfum  cft. 
MTg.hutns  i**{.Pcrindc  &  fructuslpendcnrc$,fi  ftucruatius  decedar, 
non  hrrcdumcjus  funt.fcd  dominiipfius./.*;wrs.if.4*  V/w/r.Z-rf. 
Icaqne  licet  fructusnon  augeant  donationcm  fi  infinuationis  ha- 
bcndaratk>fit./.ii»^<w.§.i.^D#».tarocnin  pendcfltibus  diw«.. 
(nmckftrhMuctcxt. 

l.fl  homo.45., 

» 

Kejata  cft  fupta  tn  LquipctUtrit.fub fin.dtfyi  Yint£ . 

Adl.ciusrci.4f, 


*  D  hanc  l.vtde  qur pontmus  fiptW* *x diverfi^ $>$.feti- 
MXJtr*  ttd.tit.  ubi  vidc. 

Adl.hxcfi.47, 

^lconvenrus  rem  non  harxatprefentem.eo^ue&illam  reftituti- 
^rc  ncqucat,  (cd  htis  «ftimationemjpendat,  non  alitcr  lis  arftiroa- 
rur,  quam  fi  caveat  actor,  per  fe  non  futurum  qu6  roinus  tcopof- 
feujocius  tradarur.f*x.£*c.  PlaneVreliquh  oneribus,pura,cedenda- 
rum  actionumaur  cvicnonii;  pcthor  Iiberatur,  quoties  rcusdolo 
nsalo defijt  poflidere. l.&txdivtrfi. 3 ; .  $.fn.fufrk.  & l.itfuidoit. 
infr*  w^-Quod  non  ita  eft,fi  tantum  cnlpa  poifidere  dcGetiU.fi  cuU 
f4t.byinfru.tfd.  Vide quac ponirous  hacdc  re  latiiis fupra m  /.  tjrtm: 
Mvcrfo.j.pctittr.ttd. 

t   Sf  3;  Adi 
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Ad  l.fumpms.  48. 

X.  Bond/dti  fo(fefJor  quomodo  Jumftus  in  rem  vclfmtlus 
fac7os  recifiat. 

2 .  Exceptio  doli  retentitnis  imfenfarum  nomine  etUm  im 
txfetutione  oppont  fotesj- 

j .  Anetiam  detnr  fejje (Jiri  mald fdcijjr  auatenusjte  /. /. 

4*  J**id  jurii  fratio  exfenfamm  fnptrtt  frttinm  melio* 
rdtienis. 

7.  JguomeJo  \udicem  dflimdre  eporteatjttrum  ddtftdtd ft* 
ttusauferrt,  «0  impenfddebeant  refundu 

/.  £>uid  juris fi quid  tmftndtrit  non  fojfefior. 
1    9.  Jguid  remtdi) Ji viclns  exceptionem  rettntionis tmifcritl 
•    10.  Dt  imftnfis  volmptari)  s  q*td)uris. 

*  RO"s  ^dei  po&eft01  *•  rei  ▼indicatione  victb«,v  ia  retenrionis.vel 
-Domcioiudicis  vcl  oppofira  cxccptionc  doli,expenfas  tk  lumptus 
in  rem  factos  rccuperat  (  cum  confita  tk  sedificara  ipfo  jurc  roane* 
ant  vktoiiitl.Jlfmndi.si.  infraeod.)  computatione  lciliccr  Sc  com- 
pcnfatione  cum  fructibus  facta,  fi  fummam  corum  cxcedanr,rur- 
bic.&  Lfuper  empti.  1 6.  C.do  Evicr.Quft  cxccptio  etiaro  rccte*  in  cx- 
fccurioncopponitur.fccundum  Baldum,  inl.infnndo.x.  lect.fmprk 
eul.Sc  hoc  perfpicupm  eft,quod  earum  ratio  ferc  judjcis  officio  ha~ 

1.  bcatur.  Plane*  tdedoli  cxccprione  fruendaquod  in  propofirodici- 
mus,p!crumque  acceprum  eft  de  bonx  fidci  pofse&ore,[maI*  enim 
fidei  quicft  difhxilius  hac  exceptione  urcrur,  quanquam  hocei 
conccdcndumfir  utfine  difpcndi*  oV>roiniarca:tol]at  infixa.  l.Itc- 
lumUt.\t \  fuprm  eod.  (quod  incolono  autinquilinoramcnmaxime 
*\i.l.bMtitator.S9-i*f.cod.)Dc deduccndis  impcnfis autem quod di- 
cimus, extracontroverfiameftin  impenfis  utihbus.quibufque  res 

4«  factaeft  melior.Qnodf  fiver6«ftimarioeiu$quopr«dium  roelius 
cffectum  eft,impenfasfupcrer,  pofscfsortarocnnen  ampliusrcpe- 
let  qu^m  eft  cxpcnfum,k/i/W«.  j  %.fitpr*  eod.facltpfnndumM  Im 
Remverfo.ScA  inimpenfisncccfsarijs  ctiammalac  fidci  pofscfscri 
pcrmifa  tetentiocdjcf.in d.l.domum.C.k.t  8C  hoc  minuscontro- 
retfume(it7)D.commmnuerindJ.domnm9CeteTurn  ad  unlcs  jjm- 
penfas  vr  redeamus,dicru m  eft,mik  fidci pofscfsorcm  tanrum  aq- 
fcrrcpofseqaoda*dificavit,  quatenusid  ficri  poteft  finc  ftructurss 

$•  detrimcnto,*/  ind.l.  J7»  Nec  t  murar  §.  cStdivcrfb.  inft.de Rcr. 
Diu.  ubi rchtum  eft inatdificatura  cedere  folo,  quia ld  quidem ftri- 
cta  jaris  rationc  ita  cf|,bcnigniuj  tamcn  admiffurn cft,  ut  cftcio  ju- 
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dids  etlam  in  malst  fidci  pofltflbre  utilinro  ratio  habeatur,  6V  ntft 
dominus  cas  patiatur  tolli,  doli qocque  exceptie fit,  /, pUni  j /,  </r 
Jfdr.7ct.  Vndc  clegater  Cujacius  infctt,  ftricta  ratione  imer bonx 
ridci  &  roaJc  fidci  pofscfsbrem  in  raticne  dcdiiccndanim  impcnfa* 
rnm  diffcrent  iaroefse , bcnigniori  ramen  acquitatis  rcfpcctu  id  non 
atrcndi.  Cnjac.  10.  Obf.  i.  «p.Idque  idco.quod  ratio  ca  ntriquc 
communis  ii^Ncpetitorlocupletetnr  cuw  alteriusjactura^trte*. 
•udJ.pUncJk  idcirco  nulluscxiftat  cafusquo  impenfarumdcduc* 
tio  non  hatj.fundut . j  i .  iufinc.Fdm.  Ercif. df  l.auod  infructus.de  V- 
fur.  Planc  t  num  aufcrre  poflcfsor  ardificata  dcbeat, au  vcrd domu  * 
sus  potius  iropeufas  folvete  &  ardificataaot  infixaretincre,  id  vel 
xuaxinac  tn  facto  coufiftit,  &  pre  re  nataac  pcffonarum oualitatc 
ita  judici  conftituendum  elt,  ne  litigantium  pauperior  damnum 
patiarur,vel  indo  Igcaior  malittc  altci ntnusjex.w  Uin  funde.prox. 
tnfr*  & ibi  Hdrt.  Deniquc  t  &  fi  is  quid  impcnderir  qui  non  poffi-  tv 
dcr,non  repetit,/.y/ fetvus fervum.%7%%.  Jieltvam,  infrd  %Adt*&4a,. 
Quid  ergo  *  Ji  quo  cafu  victus  pofsefsione  cadat,  aut  rcm  rcfliruat  e» 
impcnfarum  exceptionc  non  oppofita,  Oc  flricta  ratione  pcrinde 
rmpenfarum  noroine  actionon  crit,  quia  poisetsor  fibi  ncroincm 
Volurr  obligare.  LTdulus.i^dc  txcep*  tDoli.l,(i iudrcd.% 3 ,de Con- 
dict.fud.Vcws  tamcnintcrprcs  MartinnSfCiquoquccx  aequitate 
actiouem  dandaro  ccn(ct,^^«  in  Stm.C.deHci  Vind.nu.26.  Actio» 
nem  a utem  intelligc  przronam  tn factum. drgJ.fi tjr  me&Tittum. 
$  1  .de  Hjtb.Qrcd.Q*8r.in d.Lfi in drcd.  ubi  nocat  fe  ita  de facto con- 
fuluifse.  Sed&rccrc  dicimus,  pofscftioncm  incetri  cendictionc 
tcpctipofsc.  nccam  rcflttuere  cogarur  priufquaro  rcceperit  fnm- 
ptuslp«r  tex.iu  l.ftvxorftlto.  de  Deu.  Jnjtr  Vtr.  &  Vx.  Nam  &  aliat 
in  dubiorcctius  favcrous  repetitioni  quam  advcntitiolucro,  Uuou 
debctt4X.%%m rc  0bfcur4.de 'Acg.Jur.  Cetcrum  t  impenfas  volupta-  ie> 
t ias  rcperit  ncsno,  adeoque  eatundcro  nomine  ncmo  exccprionem 
opponer.Idquc  ex  eoevincitur,quodrercniio  tantum  de  urilibus' 
&  neccfsarijs  admifsa  eifyjf  dJ.dcmum.  Igitur  cV  fi  voluptariac  fun- 
dum  rcddiderintpretiofiorero.ejufdcro  quo ccterar iuris  crunr,  pcr 
tex.  in  l.  utilm.  3  9.  de  H*r.  Tct.  Er  hcc  in  cafu  non di/simili  placuo 
Curi*  ParificnfisdccrcrumCoftalius  annutat,  udd.Unfundo.fufr 

Adl.f0lum.4c/. 
1-  OAeum  e&  aucdex  re  mea Jupereff* 
2 .  Ccncilidtur  l.  mtrtuc  4^.  de  Leg%2. 
$.  In  ferfouahbus  dimmbm  quatexus  H  jsW fitfcre/l  ex 
febus  dtbitisfisluUrt  qued+> 
4,  Immre  futd  du4t*r+ 
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MEumt  enSquod  ei  re  meafupereft.cuias  viodicandi  jus  h* 
beo, f tx.bic .  ccmvtmt l.fi  fcrvui.$.bove. dc Condici.Futt.  Ncc 
murat » I.morcuo. 49.  De  lcg. x.  ubi  dcfinirur,  bovc  Icg.it o  monuo 
nce  cornui  ncc  conum  dcbcri*  fubintelligendumenim  ibidem  «ft, 
Jcgarum  necdurafaitfe  aguitum,  cckjuc  &  bovem  legararij  ncc- 
dum  fuiife  proprium.Etcniro  rc&a  juris  ratione  kgaruro  dcmum 
noftrum  fit  eiufdcm  agnitione,/.<r< \aui  itu.i j  M  Ccnd.Inf.Lcum  vc* 
rc.ht fmcM  FidctccmmXib.  rametfi  ceruim  fit  agnitioncm  retroagi 
ad  diem  adkar  hjcrcdiraus.  Lfervum fiju.  $.1  J.fi tibi  hemo.%.  cumfer- 
vmiM  Le£.  1  #  Delaru ro enim  lcgatum  renudian  poccft,  adqu ifitum 
repudiari non poteftV.i. iJecretAlts.de Succeff.Sd.  Itaquc  xdquifhi 
teuagniri  faltem  Jcgati  vindicatio  ur  rotius, itafic  partts  er  tt,pcr 
tmnctext.  Ccrcrum  I  alias  in  adtionibus  pcrfonalibus  rcrc*  dift/n- 
guirous,  utfiprocedanrex  caufis  lucrativis.quod  fupereitnon  dc- 
bcatur,  MrgJ.LmcrtM0.49  df  Lei.i.ftn  vetd ex  oncrohs.contrariBm 
6t. /.  fiforveu.  $.  bove>  dc  Condtct.  Fttrt.  Intcrirc  t  vcrd  res  quaequc 
cenfctur  cuius  forma  pcnitos  cx&nctaeft.f  fraraf.  w  Lpecultum.+o* 
in  fincMTccnl.fiqiidcm  forma,utaiunt,  datciTe  rei.  iJulianut.  U 
feifi  cmu.mf.j4d  txhtb.Quz dc rc  qui  plura requirit.videar  Hotcv 
m*nTt*mtmM.Q**fi.1&*&P6.%.}ert9tj&  Cujactr.s.ad  Afx.tnU 
j6%derf*fr. 

Adl  fiager.  50. 

/-  Ttdditionibnsnon  faclUrernm  dominU&in  remaJtja- 
ncm  transferri. 

2.  Conciliatnr  /,  4/  .fup*a  eod. 

U  £>***Jo  ftne  tradttioue  in  rem  afiio  faretnr.  &  nnjn» 

7.  Fxlure  Canonko  in  beneficijs  eccleftaHicis  &  fendis 
auid\uris. 

REgulare  *  ac  tritum  eft,  Reram  oominia  nc n  traditionibus  fcd 
pactis  riansferri,^  er  vulgM tradttientbus .  £<f> Tact  Quarocb- 
rcro  folo  emptionis  contractu  pcrfccto,  rc  ramcn  nondum  tradiri, 
ccflajr  haecaxtio.  */  bic.  adde au+not  infra  in  l  five  autem.f.  (t  duobut. 
de  *Publ./n  Rem.  Ncc  t  murat  1.41.  fupri  cod.  lubintciligitui  enim 
ibi  res  tradita  fu  ji?e.  PJani  jquibufdam  tcafibus  Sc  in  rcmactio  eft 
fiue  propria  traditione.  Nam  eV  reivindicaciour  quavisactio  per- 
(bnalis.vendi  uotcft,&  cmpta  utiliiercxereeri.  Lult.  C.  dcHar.  vei 
*4ct.  KcauMdemcjue  dicirous  dedatsonc  indotcm.pcrquam  licet 
iiuc  tcaditiooe  tes  non  irao*fciaiurt/.«V  divtficttc.j,  Scl.  Cfttatrint* 
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pcr  djudt.  C ,  Scd  &  traditione  clavium  vcl  inftruraecri  dorainiurrt 
cuiTiadmiiIumeit,qui3eaprovcra  rci  traditionccenfetur./.i.C. 
de  Din.l.i .%jpcr  <]uarund.xm.de  Acq.ToQ.  /.  j^deQontr.  Emp.Op- 
ponuur  t  quod  donatione  proprieraris  ita fa&a  u.c  ufusfrucr.us  nu.  ' 
ncar apuddonarorcmjdorninium  re&e  rransfertur./.  quifquis.it. 
Q.deT>on.  Scd  hcccafudonarorpolTcftioncmconftirutione  ufufc 
fructus  Iibifacta,  tanqu.nruprocurator  vcl  negotiorum  geftor  do* 
n*tari|  rcm  icner.  Nam  &  alias  gcncralc  cft,  quotics  quis  altcrius 
nomme  fc  poIIclTurum  confiiruit,  roties  cum  alteri  pollcfljonem 
qiiJCrcrc.//^^  meo%  it.de jicq.Fcff.  Iraquc  fi  in  vendirionc  ici 
cam  denuoconducamus  auc  pignori  accipiamus,  conftirurione  c# 
jufmodi  poJkl7io&  dorainium  hr  cmptoris.  d.l.  quodmeo.fa.%.fin+ 
&  tbi  gl.de  Reb.Bor.  Quod  tamen  omne  fanc  intclligcndumcft,  11 
puta  vendiror  poflidear  ipfc.  Alias enim conftitutuni  cft,  ficro  tcr- 
rij  polTcflioncm  nobis  non  lnrcrvei  ti.  /.  ult.  C » de  Acq.  Tof.  Eft  ta- 
mcnt  quaudo  &  alias  fine  pofscftionc  anrc  acccpta  domjmuro  qusc- 
rirur.&confequenrer  jus  vindscandi,  ut  quandoharcs  vindicat  id 
quod  hacreditariobvcnir,  l.a Titio.  64.  dc  Furt.  qucmadmodum  & 
legararius  ll  vclir  rcm  vindicat  fibi  lcgaram,  Uegatum.tc.de  heg.i. 
l.fi!iusf.imtliaf.T.  S.Qtn  Teft.Fac.Pojf.  Qudpcrtinet  quod  ob  ratio- 
nisfimilitudincm  dc  bonorum  pouefsonbus  &  fideicororoitlarijji 
harredibusidcmobtinnir./.     de  Ton.Voff.l.facta.fo.  adSQ.Tre» 
£c//.Idemque  rcft,fi  quis  fubcondirionequiddonet&  tradat,do- 
miniumenim  tum  dcnciciuc  conditionc  rcdir  ad  donatorcm.  /.1. 
Q.dcDon.  Qutfub t^Codo.  nam  ficonditio  non  impleatur.dona- 
rum  non  inttlligitur,  /  ult.Q.eod.illo  tit.Lcaufam.io.  infne.  de Ma- 
nnm.Addel.^.fupra  eod.  Eadcm rationcoc  rcs  vendita fub  pacto 
legiscommiftoria:,  fipactumnon  ferverur.rero  prillinusdominus 
dcnuo  vindicar./.^.C^  Vact.tnter  Evtp,&  Vend.  Arquc  harc  cft  to- 
Jida  liujusmaterixcxplicatio,  quamalij  antcamiferc  nimis  diftor- 
icre,&  Hordmannus  prsrc;puc,  immcrcntcroTribonianum  valdt 
perllringens.  in      Qlc.t  1.  Qiianquam  cruditionem  viri  illius  cV 
Ludo  &  magni  ticio.Dcnique  t  fic  in  collarione  prebendarum  fola 
mveftiruraoc  fitulusquaG  dominium  conferrcccnfcntur.c./ri^ 
abf  tntt.  de  Prxb.  in6.c.  propofuit.  dc  conceff, pr&b.  c»  ex ore.  de  bis  qu€ 
Jiunta  majori  parteCapit.  Quod  moribus  ctiam  ad  invcftuuram 
fcudaliura  perrinct.c.i,  quidftt  Invejl.&  ibi  FeHdtft*. 

Adl.  II  fundi-  &l 

»  ■  ■ 

Vod  hlcdicitur  ,fundo  evicto  pofsefsorcro  ftra  nonaufcrre: 
id  quidcm  per  fc  veium  cft:  habct  raroen  victus  eiccptio- 
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fiera  dott  qua  retineat  rem  donec  cide  iropenGs  fatisfiM».  ttt  bti  dov 
cni  fupra  in  l.ptmptm.+Z.tod.  *ki  vidt  r~" 


Ad  t  intcr  officium,  54. 

NOta cx  hoc texru^cum  qui  alreti advocatua  in  caufa fait»  1?  ig- 
noietjuspropuumquod  habetin  eamrero.-id  ipfi  nonprxju- 
dicarc.Ncc  mutat  l.fin.in  pnncip.dc  InolJ.  Teft.  ibi  cntm  fuointcl» 
]igendumcu\advocatura  ju*  fuum  fciville.  Scd  nequc  advccato» 
patrocinium  pracbuillc  nocebit,  fi  juscius  Sc  clienti*  parircr  iubft* 
itat.vclipleadvocarus  jullofaclicfrorefitdcceptus.4rg./.y/«tf.  84 
^ttonviMtm.  Qmb.tJMod.       vtl  Hyp.  SoL 

Adl.  fipoficflbr.55. 

«T\E  dividendisaclionibusinhjcrcdibus  vel  hxiedesagtmuain^ 
VtzUd  Uft  d*o.  xu  Dtpof 

Adl.  isfrquo.  ST- 
Vide  qux  poaimus  fupra in  l.ptn.  dt Hnr.Ptt* 

l.Habitator.  50. 

PErtinet  adeaquae  poniflMlff» l.f*mpm.Af%.f*pra  tod.ubi  &  hxa 
tclata  ett* 

Ad'l.  Miftutius.  61. 

1.  x^innAvis  tmtx  aliena  materu  exjlrufid  fiai  tdifi- 
C*tntis,dn  minits. 

2.  ConcilUtttr  I26.de  \^4cq.  Rer.  Vcnn 

3 .  St  carina  alterias frirujkid \uris. . 

QVod  hic  dicirur,  navem  aliena  matcri.ircfu5tam  eius ntancre 
cuius  antefuit;  idfatis  ejcpedirumcft.  Uiud  controvcrfunv 
*  mcmini,  Annavis  t  totacxaliena  matcria  confeda.fi ta-dificanris: 
quod quidem  Iulianus  hoc loco  cx Minuriauegat#tor.£/V.  Scd  ob.- 
ftarc  tvifacft  I.fed  fi  mcis.i6.inprinc.Dc  Acq.Kcr.Dom.  ubinavi* 
CJtahcnisrabuIisconfcdadicirur  fieri  sdificantis:  vcrura  hacc  r«s 
txroocwndacftdiainaiaoc^/.^w^.^.^w^  txalttmult  Ac*a 
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Rcr.Dtm.  ut  fi  tabula?  jamadeonftruendam  jungendimve  navim 
fucrint  formata?,&  in  priltinaspartes  reftirui  qucant,>marteanrdo- 
minicuiusfucrum,  fi  verdcxftiuc"taex  rabulisaut  lignis  infeclis, 
•Sc  ta bu  lar  ab  «dificante  ad  fotma m  nav  is  compofits  ac  formatae,rta- 
vis  fiat  axlificanris,  dixi  Utius  infratn  dJ.fedfmeis.  Planct  flptfrci- 
pua pars jam  parata ,  vcibi  gratia,  carma,  fu  alterius, tabuls  quo- 
<que  affixas  fequuntur  candcm.  ut  bic.& dl.16.%.1. 

Adl.fi  navis.  62. ♦ 

.7.  Penfienes  profruflibus. 
2»  Rcdttus  ncmen  fpeciale  fro  fruflibus. 
3.  od*  Jtntutum  agens  de  fruclibus^  etiam  fertineat  ad 
fenfiomes» 

T)Enfioncs+navis,domus,cVrerum  fimihum  obventioncs,  fra- 
*■  duum  nomine  vemrc  magis  c(i,pet  bunctext  ejr  l.pradiorum  di 
Vfur.t  t  ita  quotidic  in  praxi  lcrvamus.  Verum  quidem  eft  hoc  ficri 
fct  iatiorem  cius  vocis  fignificatnm  :  fed  nihilominus  id  ipfum  rc- 
gulareeft.  Quemadroodum&ahast  reditusnomen  fpeciale,  rur-  *i 
iuspro-quocunquc  obvcnnonum  gcnere  ponitur.  vidclib.t.no- 
Itrkmde  ^Ann.T^edit.  c.  1.  Ncc  *  admittimus  lafonis  doclrinam,  |* 
quiftarutum  agensde  fru6tibus,ad  penfioncs  refcrendum  non  pu- 
tat,  fMf.inJ.divoftio.i.4ol%Sol.%SM*trtm.  quiaftatuta  communiter 
in  ftricto  fignificatu  accipjcnda  Do&ores  perhibeant : rcgula enim 
ea  ab  ipfo  &  alijs  plerumque  minus  recrc  accepra cft.Quando  cnim 
dicimus  ftatuta  ftncte accipienda,  id ira mtelligimus,  quod  ca  fcte 
valcant  in  vim  convcntionum  pnvararum.  Smcre*  enim  accipcrc  in 
eo  axiomatc  eft,  rem  acciperc  cxrpropna  ftatuenrium  mcnte.  vide 
t]Hx  nos  obiterin  i.omnes  popult.  de  lujr.dr  fure.  Igitur  c*  in  propofiro, 
ftatuti  quae  fructuum  memmerunr.fecunduro  con«muncra  praxirt 
deommbusobventionibus  inrclligrmus,  nrfieadero  ipfa  nomina- 
timdiftinguanrur,ftr£««crcxf.nec  ego  jarrdeccnniumconfulen* 
do&radvotandoin  praxi  vcrfatusulloin  locoautlpecicullaahrcr 
mcmini  obfctvatum. 

Adl.fi  culpa.tfj. 

SI  iscondemnetar  qui  culpi  poflcfTioncm  amifif.atidienduseft 
uc  actor  ci  ccdat  acuoncs  qaas  infc  b»bct.tex.biC.non  idm.  cft,fi 
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pofseffioneniarpiferir  dolo,  l.isqni  Cy.infr*  wti.Ntcmiitat  Mnde- 
pofiti.n.infra.Dc  Rc  lud.  quia  ea  proceditin  per(c-nalibu5,  Ratio 
diflcrcntuE  cft.quod  vindicat:ocx  arciiori  jurc.ncrorcdominij  rro- 
ccdit,  quam  actioncs  pcrlonalcs,  venicntcs  m(  do  ex  obligitionc 
pet  fonali.AiTf  .f«  dcpofti.de  Re  iHd.feqHttHrPac.Ccnt.i.cj.^^ 
Adde  his  qua»  ponimus  fopra  Jatiusi»  /« 17,  §.p6)ftatrc>  &  tnl.  qmi 
pctitorio. 

Ad  J.  non  idco.  66. 

■ 

x-xVodhicdicitur,  vindicationcm  nonidco  impcdiriquod  abire 
V^a  nobis  dominium  pcflir,  exilknte  conditionc  icgati ;  id  intel- 
,ligioportct,cumdormuiumintcrca  noftrumefsct,r.onctiam  fi  )e- 
eatum  demura  tclicrum  fub  conditicnc  fit.  Tum  cnim  rcs  noftra 
non  eft  priufquam  dics exiuar.  A tque  ita  accepta  cft  1.  mortuo.49» 
dcLe§.x*vtdc  qktnes  fnpra  ih  /. folum.apjj.t* 

Adl.quircftitucrc.68. 

1.  ^nfoffefforquircmdolonon  reflituit  fneuffa  omnin* 
modcrationc  tondemnetur* 

2.  i^npntentubtne  in  arbitrari\s  dcfnittv*  fnu 

3.  ^ejtimationem  reus  quando  frdffare queat. 

4.  0*0  dc  evici .tencatur  qui  af/imationem  recefit. 
/.  Aeflimatio  ad quodtcmfus  rcfercnda. 

t.     A  NpoCsefsot  tkjui  rcmdolo  non  reftituir ,  finc  ulla  omnino 
,/jLmoderationedamneturin  id  quod  juramento  iuhtem  affir- 

a,  mavcrit  victor,  idmfii  tractamus  inl.j.de  InLtt.  lm,  Anverc»  + 
fcntcntiar,  quas  binas  in  aibitrarijs  judicijs  admitti  leceptum  cflv 
,  unainrerlocutom&  altera  djfinitivadicenda  litfupra  tractamus, 
in  lMm.14  §  h*cMtcmaai9.  Qu9dtMct.C*Hfa.  De  «ftimaticne 

5«  tvcra  id  obitcrannoramus,  fi  rcs  prarftari  amplius  Bcquear,eam 
fuccedcrc  &  rc<5lc  piacfta:t  poflc,**  hic,& l.ji  c»lf*.6$.ftpr*  tod^ 
Quemadmodum  &  Ci  roalit  hoc  aclor6V  polfc(lorpariter,Qucd«Sc 
indebitis  pcrionalibus  ita  cft,«*  hh.&l-  ji  domm.7t.%.CHm  dkm\%» 
deLeg.i.^DoneB  Adl.12.riHm.  4.  dcTteb.Credtknvcxot&c  quanda 
is  qui  a;ftimaiioncm  rccef)ir,dc  evictionc  tcncatur  cxpiicuifuprk 

y  in  L&exexdivcrfe.cod  tit.Ad  quod  t  aurcm  tcmpus  in  a-ftimauone 
ilieujidarcfpicutur,idalibip^ 
icteb.Crcdi 

V  -  -  Ad 
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Adl.isqui.r5o, 

OBftat  huic  I.  in  dcpofiti.  i  * .  Dc  Rc  lud.  fcd  illa  locuro  habet  \n 
perfonahbus,hacc  in  adtionibusinrem/Vidc  qus  pofuirnus  fu. 
yninl.ftcnlpa,6}.hJt. 

s 

Ad  l,infpcciali.7j. 
Vidcquacponimus  infia  in  I.  ult, 

Ad  l.ult. 

i 

TSJE  aaotfcuftciexpecia.uc.  inquicete  poteft  uttum  KB.pofi. 
XNdcatan  dolo  poflldcre  dcficricvclminus./.  qitiptWorio.i6.fM- 
pra  eod.idquc  anic  Iitcm  conteftatam  facienduro,/.  quifierVHm.§.in 
jurc,de  Iwtcrrog.9s4ll.8c  reus  refpondcrc  tcnctur.  Quod  fi  mcntitus 
fucnr,  in  pocnaro  mcndacij  pofsciTio  ab  co  transfertur,#q  htc.  Di- 
Ycrfum  tamcn cft  fi  dc  jurc  fuo  rogcrur,/  cogi.frdc  HAr.Ttt.Un fipc* 
ciaU.fiupra.hj.vide  quanos  in  L3.de  Har.Ptt.  Rcgularc  niroiruraeft  M 
ut  a£cor  piius  doccat  dc  proprio  jure.quod  fi  non  fiat^commodum"»  '* 
pofseflionis  cft  ut  rcus  abiolvarur.  §.  ccmmodum. /nft.  defrtctdicJtJ'UIJ*4r" 
cum fim.  Scd  in  beneficijs  cccleliafticis  fpcciali  jurc  reccpium  pcr-  *^  * 
hibcnc,utpofseisorordinariocolIatori  liruluro  cderc  cogatur,^rr 
9. trdinarij.de  Offc.Ord.tn  6.nifi  tamcncollatoripfc.de  dafedtu  juris 
quod  habuifsctprior  collacor  certiorfaclus,  denu»  ci  contuliiser. 
mmquanturoadfeattincr,difpeniafsc  ccnlciur,fac.c.vcnient.di 
Ftl.  Presb.  c.  acceptmut.  de  *s£t,& Q*aL  Plane  fi  ahus admitti  vcJit, 
cum  electio  ferc  pertineat  ad  canonicos  eiufdem  ecclefise,  c.cumec- 
clefta.  de^aujf.  T^.^TV^r.cdcrepotfclfor  titulum  cV  jus  fuum 
dcbci.c. un.Hi  eccl,  beneficta  Jine  dtmtn.  c.  cottitttutis.  cfibidem  fnno- 
cen.&±/ibb  deelect.  Dcnique  necratiouc  carccquoddicimus  in 
beneficialibus  facilms  cdcndum  ritulum  cfie,  quia  bcneficiorum 
proprictas&  domtniiira  adccclefiam  peninet,quorum  fiuctibus 
tantum  utimur  prccario \uic.gl. &tAbb.  tnc.  r.  dt  Conccff.  Pr<cb.  , 
Atquehuic  haudabfimilceftquod  monbusGalliarvafallusdomi- 
nopoftulaminontantum  jus  fuum  fcd  &  catalogum  rctum  feu- 
dahumcdcrcccnttur,  t&Coltnaw  inConfittet.Partfipar.  i^»t.  tit.i- 
pertou 
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DE    PVBLICIANA  IN 

REM  ACTiONE. 

TiT.  IV 

pVblidana  in  rem  actio  datur  ei  qui  rcm  a  non  domino  bona  fidc 
*  comparavit,  &  nccdum  ufucepir.  /**.6/Wndequ*fitumefta» 
dorainusrei  verus  eamexerccre  nequeat,  quod  multis  vifumcft* 
Juf.tn  %*H4mqutficui.^fl.dt*AU.*jtyCtnf.tbtdtm.nnm.i>(>'  Scbnctd. 
in$.ftdtftd  [nfi.tod.  Qui  idcitco  hinccura  rei  vindicatione  recte 
cumulaM  putanr,  idquc  obdifficulratem  dominij  probandi,  quaro 
rci  vindicatio  propria  admittir.  Faber  ramen  Accurfium  (ccutus 
contrarium  putar,^/  btc.FabJnd.§.ftdtftd.  »*w.7.cdquod  verd 
dominopararafitactiodirecta,&  idcucoad  honorariam fcanc noo 
queat  dcvcniii.^r  huucttxt.  Quod  quidcm  fubtih  rationc  vcrum 
e(t,  fedmonbus  obtinuit  ur  faltem  curoulariqueant  difiuuctivc, 
6#ti.i.  Obf*»\%num.  4«  &  f.  Nam&  una  prius  dcin'altera  mftirui 
poteft.  Lmtnor. xo.§.\.dc  Evitl.  Nec  mutar  igitut  1. 1  ,C.  de  Furt,  1. 
un.C.Si  Seru  Ext.Se  Emi  Mand.quia  ijs  hoc  rantum  dicitur,  con- 
trariasactionesfimulcxcrccrinonpoflc,  mmimc  vcro  prohibetur 
difiunctive  eas  propom  ,  ut  nimirum  in  eam  judex  condcmnet 
rciim  quxacrori  potiorfir ,  ftr  vutg.  ttfi  tjttit  intcnttont.dt  fudic4 
tAdd.  ad  Burt.  in  t.i  .infrk  ttr,  1 .  Magis  ramen  cft ,  fj  in  re m  actio  in- 
ftitui  debeat,  id  faciendumiimrlicius,  nam  0  actor  tituhirn  lc  po£ 
(cflionem  probet  apud  Cc  fuiiTc  domini}  jure,  fundatain  rcna  actio 
eft.cum  nomen  actionis  exprimerein  propofko  hodie  {«pcrva- 
cuum  fit, argj. i-C-d* &  Subl.  vtdt qud  ttes tul.  1  .dt  €d. 
Quinimo  aroplius ,  cum  regularc  lit  libcIJum  interpretandum  in 
favoiem  icions,  d.l.fi  cjuittuttntionttdt  fud,  is ctiam  qui  rc*  vinch- 
cationem  inftiruit,  fundati  publiciana,  nifi  potior  cxccptiodomi- 
nij  opponatut,  /.  mandutum.  37 .MtntUti.  obtinebit.ncc  ego  fubri- 
lioresditlinci  iones  hasvnquam  in  praxi  vidi  obiervari.  Dccumu— 
landis  vceo  actionibus  plcuius  aiibi  agimos»  wt.  it.dt  Ok.€*r 
t/fci* 
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■ 

REferunturhoc  foco  divcrfi  tituli  exquibus^doroinium  tranf. 
ferrur,aut  jus  inrem  ialremadPubucianaroefficaxft  resa  non 
dominoahcnata  fit.Ad cos  ver&etiaro  rcs  judicara  pcrtinct. 
fne  /^wj.quippe  ex  qua&  ufucapiendi  cor.ditio  nafci  pottft./. 
& gmernliter.  de  Nox.Aco.  An  vcr6  idetiaro  in  abfoluioria  fentcn- 
tiadicendum  Gr,  cjuaeri  potcft, Coflalius  fiaidum  fccutusin  cat- 
dem  efle,  CoBal.  btc.  aUegans  Bald.tnl.  1  •  C  Ccmm.  Vtrtnfqnt  lud\ 
lcd  hoc  difficilius  adroittcnduro  cft.  Quando  enim  res  judicataeo 
dcmum  cafu  ufucapiendi  conditionem  tribuit,quo procaufa poC 
fcflionis cfkj.fi per  errcrtm*i  ?.de  Pfncap.  in  piopofitodivcrfu  m  cft, 
cum&is  qui  jbinitio  mala  fidc  pcffcdit,  vcl  rcm  aliquaro  ufurpa- 
vit.anon  domino  convcr.iti  &  proptcr  coromodum  poflcflionis 
abfolvi  potucrit,cui  tamcn  nctiohxc  parata  non  crit.tfrg.  l.fed  fi 
foffeffor.  ii.de  fttrcjnr.  Et  hocindiffcrcnteradroittimus  iiveactio- 
nibus  in  rem  five  in  petfonam  actum  fit :  contra  quaro  Coftaiius 
hoc  loco putat.Ncque cnim  divcrfum cvincitur cx  l.fi pro fundo. 
C.dc  Tranfact.  quam  ipfc  allegat,  quoniam  ea  ad  propofitum  non 
pettincrjllud  taroen  rectc  annotatumeft,  ut  publiciana £ir,  praeter 
titulum,  poiTcffionemoportcte  apprcrtenfcmfuiffe.  /.7.  $. 

konam.infra  ecd  Quod  Inncccntius  in  incorporahbus  fuperva- 
cuum  putavit,  ut  Coflal.cumhU  aUtgatad  c.in  nofris<de  Lencejf 
Trab.  cujus  fenrentia  ira  adroittendacft,  utinijs  tarocn  jus  fcntcn- 
tia  pcrccptum  actu  aliquo  ante  fit  ufurpaturo,  pcr  l.quotics.  de 
Sir/t* 

Adl.fcd  &fircs.7i 

^yVando  «ftimatiolitMdominiumparet  folventi  fupra  tracta- 
V^tum  eft,  in l,& ex  diverfo.de  Kjti  Vind.& l.  qui  reslituere.eod  tit; 
f.Marcc!lus.)  Titulusifuriofo  quxfitus.cumcuro  talcroeflc  ig- 
norarcm,  ut  Publicianam  ita  &  ufucaptendi  conditionem  pra-bcf. 
m  bic, Ncc  mutarl.  i.  §.fi  a  furiofo.  ProErop.  quia  eaprcccdir  (1 
contra  ipfiim  furiofumcxpcriamur,hzcficontra  tertiuropoflcflo» 
tcm.gl.bic.vide  tamen  qtta  nos  Uttus  in d.l.  J.fi.Ji afuriofo. 
S.Przrorair.J  Vt  in  ulucapione,  flcin  Pnbhciana  utcnda  ab  tnirio 
fufticit  intervcniflc  bonaro  fidem.iM  bte.  Ncc  hociurc  Can.routari  Am  rmtC^- 
jutandumcft,quocavetur,bonafidcm  ab  initio  pofseiDonis  ad  finc  9§m%kctnm> 
ufucapionij  adfote.  oportere.  c.  ppjf.  tfribi  Din.de  Heg.Iur  jn  6. q\xi%  yer/***?-  ' 
ki  m  rcxpcau  do  raini  talc  cft.  Publiciana  veid  in  dorninu  no  dat  u  r. 
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l.rHtndatum.n.  ^WW<f»\cunvexccptiodomini)  hanc  actioncm 
perimat  ftatiro.  l.VaultunotntJnf.  ^.f.Nifitamen  Publiciauaex  »ali 
cjufa  vindtcantipatataclTcr,  quamdommus ipfc paticogeretur, ut 
ficonirapoflefsorcm  noxali  judicio  actum  c Istft,  gencralucrm 
de  No\\*s4ct%  vel domino  mandantc  rcs  vcndtta,  qtritin  ipfc doroi- 
rius  poftea  tradi  prohibuifsct  imcmpcftive.  IVapimanm.l^  inf.h.tm 
$.8onam  autcro  fidem.)  Allegatuscftfuprai»*//^**  ponimus  ad  /• 
3  &  4«Quod  vcfd  ad  fincmdicitur,  opottctc  ctiam  tuncbonaz  fidci 
emptorcm  efsc  id  de  tcmporc  contractus  compJeti  accipicndum 
cft,cum  antc  foitc  rcs  tradiraclsct,  uttnl.fveautem.  y,wfraccdm 

■ 

Adl.deprctio.  8. 

EXhacIegcregularitcr  notatumeft,  ubilexnon  diftinguir,  nec 
nobis  diitinguenduro  c(sc.  Quod  tempcrationcm  admittir,nifi 
alijs  lcgibusdiitinctum  cfset.  Ad  auad  el.allegat  /.i.  $.convcnirc*  dc 
judXi.de  Off.  Vrtf.Ub  bo(ltbut.§.fi».Ex  Quib.CaufiiJVCaioT.fac. 
Llicctautem  .dc  Arb.& Ij\h* fnum.de  Tefiib.l.  i .  f*£cner alitcr.de  Z>£, 
Vrtft.cumfimiltb. 

Adl.ilvc  autcm.  9. 

PRincipium  hnjus  Icgisrclatumcft  in  i;squ*  ponirnus  fupra*<* 
l*7.9.bonam.cod, 
$.Siduobus.JEtvulgatum&  naturalc  eft  c  duobus  emptonbusin 
quxrcndodominio ,  adcoque  ad  cxcrcendam  Publicianam  prae- 
ferri  cum  cui  res  rradira  eft. ut  hic.&  l.tjuoties.  C.  de  ^et  Ftnd.  Illud 
qua^fitum cft.cum  vcnditor  uni rcm  prius  vcndijifser.eamquc  cm- 
ptor  permtttenrc  authorc  fignafscr,  dcin'  vciuiiror  camdcnuo  a« 
Iicnafscr  in  ahum  ac  rradidtfscr  ipfoactu,  urcr  prtfcrendus  fir :  8c 
ego  de  facto  confultus  hoc  fcmeftti,  reipondi,  eum  prxfercndum 
qui  ttabem  pcrmifsuaurhoris  ppus  fignafser,  £6  quod  res  fignatae 
jurc  noftro  pro  tradiris  ha.bcantatJ.tjuodfttHque-ia.injine  dc  Ver.CT 
CommJ^et  Pend.Si  a  divcrfis  non  dominis  rcs  alienata  fir,cum  prsc- 
ferhoportet  qui  poflidcr.  ut  htc,  Flanc  re  prius  vtndira  ccclefu*, 
deinde  aiterijccclefia  praefcrrur  ex  privilegio,  ut  Accurfius  annotae 
Sc  Coftilius  probat, Coftal.bk.net  l.ulr.C.de  Sacrof.hcd.u- 
bitaroenid  ipiumminimc4  relatumeft.Ceterum  bcnignc  admini- 
tnus,  fi  ecclefia  pretiuro  jara  numerarir,etiam  finc  t  radirionc  doroi- 
niumciusficri,  ut  fcilicctci  fircauturo.*rg./.*f  A*m*£.C<  Sacrofl 
guam  tamcn  illi  fbrtc*  ut  ultiraara  ^ljcgant. 
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Ad  I.  tl  CgO.  I/. 

§.Partus J  Ad hunc  §.vide qu  jc  nos tn l.i*$. iana, de Vfucap. fupra. 

Adl.cumfpQnfus.i.?. 

» 

$.lnvee"tig:ilibus.)  Vidc  quac  poniraus  fupra  de  RciVind.inl.  i,$. 
quafpecialks.ulihxc  quoquc  allcgatacft. 

Adl.quarcunqu*!.;. 

QVod  in  §,  u  huius  I,dicitur,prccari^&  pignoris  poflcfltone» 
liiftarocflc^idintclligcndurncft.quiacaEdctcntioncsfumcon- 
fcnfu  doroini  perroiftar.  Propriaenim  juris.rationequa»  potTelTio 
juftadicatur.alibicxplicuirous.  vidcquanotin  l.i.f. pcrfcrvum.de 
Acq.ToJf.  &  in  I.3  iJ.fi»>  deTign.Act. 

$.Qui a  pupillo.fi n al.^Emptor  qu i rcra  a  pupillo  coroparavir,ptc»- 
barc  tcnctur,  fc  tutorc  authorc  &  jurc  non  prohibcntc  croiue.a* 
hicCui  fimiJcci  IurcCanonico  rclatumcft ,  auircro  ab  ccclcfia 
comparavit,  probatc  dcbere,fe  id  cgiffe  capituli  confcnfa.  Quod)&«A»*»A 
ctiaro  ad  ipfum  prarlatum  pertinet,fi  de  gcftorumcius  ratione  quc- 
ra  t  ur  .arg.  c.  caufam  qua.de  Jud.fac.Abb.tn  c.ea  nofcitur.ad fiu.de  H» 
Qua  fi%A  Pr*/*  Plane  fidcijs,velalijs  rebus,inunoquoque  a£u 
conftct  qux ad  Aibftautiam  rci  pertincnr, cctcra  prariumuntur  fo- 
lenniter  inicvrcniSc^ljfciewdMm.iOiubinoti^DD,  deVerb.Obl.  Eo 
igitur  cafufiquiscontrariumcontcndat  idevidcntcr  probare  t» 
.  netur,  cfifortc  dc  Elcct.&  11  *Pou  in  6. 

*  > 

1- PapinianuM^. 

j  « 

.Rclata  cft  fupra  inl.7.$.Trat$rmi.  eod.  tit, 

1.  Paulus.pcnult.  &  1,  ulf , 
Pcitincnt  ad  ca  quae  poniraus  fupra  ind.l.7*  $#  Ttit*r*iuhM 
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SI  AGER  VECTIGALIS 

IDEST  EMPH YT  E  VTIG  ARIVS 

pctatur. 

Tir.  tlL 

BEncvoIc  le&orpauciflima  quardam  hic  tra&amus  pertinentMfc 
propncad  tcxtum.  Innuuicrx  cnim  difhcultatcs  de  Iurc  Em- 
phytcuticoabaltjsexplicarx  funr,&  anobis  hoclococommodi  fe- 
tisoccailonccxplicari  pollcnt:  nifiid  alicnum  forctabinltituta  bre- 
fitatc.  Refcrvamusigitur  carum  tra<2ationcm  tra&atui  fingulari 
quaefttonum  feudalium&  cmphyccuticar«rn. 

Adl.  r. 

QVod  principio huius  legis  cvinci viderur,  agros  vecligale*  feu 
emphytcuticaiios  propri£eos  dici  cjuia  civiratibus  in  perpe- 
toumlocati  fiinr,  id  haudita  accipicndura  e{t,qum  Sc  aprivari*. 
idemficriqucat.  Communi  cnim  confuetudinc  iphfquc  icgibus. 
cautum  eft.quemquc  hodic  agrum  vel  prardiura  luum  locarc  in. 
pcrpctuum  poflc.  tot.ut.  £Jc  Iure  Emph. 

§.  Quiiupcrpctuum. 

1,  Empbjtejtta  aclienem  in  rem  babet* 

2.  Dtminium  direcltm  &  mile  an  &  quatentn  reeJc  £ca~ 
$ur.&*um.j. 

4.  Kstneiqui  TubYtxianam  habet,  alhttfda/ignaridomi- 
niumqncat. 

5.  Emphjteuta  fundi  veftigtlis  quod  )m patrenatus  ccmi- 
net,co!latienemkabtt. 

*  fxVitagruiujurc  vecligfahTeu  m\>erperuumcondu:dr,  liectdo- 
V^minus  nonllr,  in  remtamcnaclioncm  inltardomini  habcc.  ut 

*  A/f.Quod  aucemt-^ccuriius  5c  Doc>ores  plcnquc  hic  dici  po(fc 
cxiftimant.apudemphyteutametiam  urile  dominiumeflc.  gl.  ulti- 
vta&DD.pletiquebtc.  id  quidcm  rcfpcclu  erTc&us  feuurilisac- 
.  lioois  ira  fc  r  iptu  iu  cft,  qu  6d  e  m  ph  y  tc ui*  u tilis  in  rcm  a&io  fit,  per 
hunctext>&L  1.  §.qnod  autem.  de  Superf.  Propric  ramcn  ac  fubti- 
liorijuris  refpectu  idvix  itafoter.  vtdequa  not  de  touhacreUCe^fr 
plcnUilr.uSwlttil*  $.7.0*7  w.VndcvocabuIa  cadcdorainiodiiccto 
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&  utilificra  efica  DoctoribDs  obfervandum  cft,  jaris  vetd  authort- 
busantcnon  ufurpata.  Benigna  t  tamen  ratiore  Moribus  noftrw  Jt 
ea  rcccpta  funt,  nor.  tantum  in  cmpbyteuticis,  fcd  ctiam  fcuc?ali- 
bus.  Quemadmedum  quotidie  &  dominum  fcudi  &c  emphyteu.  C$Mfuet*fe 
fcosdicimus  dominum  dircctum^  fuperiorem,  vafcllum  vcrdcV  »*  meerJi* 
crophyteutam.doroinum  infcriorcm.  Eft  enim  illis  par.ua  actio 
dirw-cta,  d.l.inrcmailw.&tQt  tu.de  Rei  Vind.  his  uti\is.perhunctex.™T*l*f 
&tcx.m  c.i.f.retautim.ubi  Ifern.esf/var.RavennM, Cujae.de  Inveft.  Jjj^j* 
de re alten^fac.Qnod  aftcm  Birtolus  cit  qut  Publicianam  habet  c-  ^ 
riam  quafi  dominium  tnbuif ,  id  penitus  fupervacuo m  elh  Hart. in 
Ufi  ntAtcr.%.  eandem.de  Sxccp.  7^t  Jud.  Diftinctio qnidera interdo- 
miniumdircctum,  quod  dicnnr, «  utilcidcoadmilIacir,quod  va«  " 
faIlis,A:cmphytcutis  moribusnortrismulto  majus  jusin  rcmcon- 
ccffum  cft,quam  fuitolim.  quiafeudapleraque  cV  cmphytcufcs  ei 
tiam  fereinftar  pmroenialiuni  habcntur.  'Boeriui  Decif.i 
1  i.poit  hann.  Fabr  in  zAuth.tnorcffi.Qdc^atirof.  Eccl.fac.Zaf.par* 
gjittm.2i.in  traH.Feud§rum.&  Sontbcir.par.1  ide  Feudjium.f4.Scd 
hocad  Publicianamncquit  rcferri.Cui  t  affine  cftquod  cx  lurc  U 
Canonico  annoratur,crcdirorcmqui  rarionc  pignoris  jms  inrcrn 
Jiabct,in  fundo  obligatoad  bcncficiurn  vacans  prcfcntare  non  pof- 
rc,ttrjr.c.cttm Bsrtoldus .deT^e /W.cumin  fcudocmphyrcurico  vel 
ad  longum  tcrapus  locato contrarium  (oKi.Iun§c,&  Tanorm.  in c* 
txlueris.pcr  iUnm  tex.  dt  Itere  Tatron* 

U  Sententid  hu)usleps. 

2.  K^in  &  quomodo  emphytcut*  tb  non  fi/u/um  canoitem 
jcidAtemphjtcuQ- 

ITa  tamin  si  vicncAt  solvant.)  Sed  tcxtus  h!c  ♦  rcfercndus  I» 
cltad  finemlcgis  prarccdentis,quo  cavctur  cmphyteutar  etiam 
■contra  dominum  in  rcm  actionem dari. Nam  fi  contra extraneos  a« 
gendum  fit,  non  obftabit  exceptio  quod  non  folvcrit  penfionem. 
fac.l.tjn fnc  de  io.Tubl.Fru.gl.kie.Vhnci  domiDuseraphytcutam  t» 
ctiam  obnonfolutam  pcnfioncm  fundo  expellerepoteftJ.x.^s 
Jure  Empk.  Num  verdcadar  polTeflioneob  nonfelurum  canoncm 
ipfo  jurc,an  porius  icntentia  judicis  quarfituro  cft,  Et  lenfcntiara 
non  requirt,  ipfoque  jotc  commilTuro  fbre,  nonnullis  vifum  cft, 
Balde %Sal.Corrafio in d.l.i.C+movct cos ieverior  fancti* tcxtus  ibi— 
dem.i»  verb.omvino  &  omnmodo.  Ali)  e*  divorfo,  quia  tcx.  in  d.f.  i* 
id6c  indoraini  voluntatcra  confert,&interdumctiamper  ipfurn 
ftarc  potcft,  qud  minus  pcnfiofolvatur,  judicis  decrctoopus  cfle* 

inQC^ustR$m^'Recup.Vofjr,7S.&79^ 
VV  1  Jdcjm; 
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Idqucexemplo  rcfponfi,  quo  fententiade  rcmouendocmphytcuta 
rerertur,utcunque  evinci  poffctMUx  vecttgali.  de  7>i>».  Eft  tamen 
vc  ro  propius  cu  cadere  ipfo  jurc.fi  hoc  &  doroinus  velit  &  emphy- 
tcuta  rc  ipfa  fucrit  in  roora  jure  dcfi nita, Bart.iu  d.l.i.nu.i.comm*. 
uem  dtcit  lul.Qar.de  lurt  Smph.Qjuft.  9,Scd  &  lcntcntia  ac  dccrcto 
judicis  opus  erit  fi  emphyteutaJele  opoonzx.arid.exfiat.qiudMtt. 
Cauf&  tot.tit.C.Qutn.  unic.ltc.  Se  Stne  ludx  vtnd.  Nequc  vcrd  pu- 
gnanc,  ipfo  jurc  cnjphytcutarncadere  fuojure,  &  ad  amovendum 
cum , dccrctum  aut  fcntentiam  judicis  reouiri.  Quid  cnim  ficm- 
phytcuta  quaeltioncm  vel  factimovcat vcfjuris.aniinccognitiooc 
caufatcum  reijcicndum  diccmus  fncmocenc  id  pcritus  jurisad- 
rnittec.  Si  veidcogniiio  requiritur  .decrcroquoque  autfcMentia 
opus  cllc  ncgabit  ncmo. Vicioa  cidcm  quarftio cft, A n  dormnuscm. 
pnyteuumpoitcommilsum  cxpcllcre  propria.au  thoutate  qucat, 
aut  funduin  faltcm  ingtcdiiploinviro.  quod  cadem  rationcdcfini- 
tutnon  admittLCum  nulli  liceat  fibi  ipfi jus  diccrc.au t  femciip. 
futn  vindicarc.Ncc  mutat  d.L  a.in  verb.cxpcllcre^quoniarD  id  fanc 
intclligenduntelt,.  utfiar  lmplorati  judiciali  auihoiitarc.  Et  hoc 
noribus  fervatur  &  ju  ri  convenir./vr  d.tu.CQujndo  Itc.  c*ia*tft 
ft*e jud.vtrtd.tAmciCi  eninrnonnullidivcrfum  icnicrunr,£/,f»  <*./.:. 
communem  dictt  uiltx  itb.+XlonJil.  i  ij.nmm.  I  r.  pleriquc  rameno- 
rnnes  fatentur,hanc  tutioremc  fse,&  iu  praxi  fcrvandam.  /*/.CAir. 
in  djract.  Q^i  t.ptrtot.polf  Gutd.  Pap.atcif  i  07.  num.  \.  Egocert^ 
nunquamalitecmemini  obfcrvaiutn,&  it  in  his  locis  Bclgicff  fibi 
quilquarahac  in  rc  tantum  artogaret,  punirctur  ut  invator.  Scd 
nos  hanc  quxftionem  etiamlateiractabimuscY  accuratc  iniisqu» 
de  Iurc  fcudali  c*  cmphyreutico  fupra  poiliccmur.  ad  rubr.bsM 
Dcus  vitan  &  otiurn  dcderir, 

Adl.iicm3. 

£\Vanti  temporis  locationemcfsc  oportear  qux  tribuat  aclio- 
^^eroinrcmappofitcira&ari  porelh  /^ccurfius  veldccenumm 
ream rit, vcl  id  ar bicrio  j u  d icis  re linquc ndu m  ccnfcr . ^l.htc-ar^i l » 
impnt.  de  furt  DtJtb.fcd  hoc  loco  pnorcm  fcntcniiam  chgit,alibi 
tamcn  polterioic  m.  /»/./.§. quodauttm atu  verb.  actio.  de  S*f>trf  ct 
quidemmagiseft»arbiiriojudicis  hicplurimum  ttibui.  lu  uiuta- 
rocnpropc^  uafervatur,  ut  fiiocatio  extendatur  ultra  quifloucn* 
niumconccdatur  actio  in  ccn>,aIiasnonitcm. 
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LIBER  SEPTIMVS. 

D  E  VSVFRVCTV. 

TiT.  I. 

Adi.i. 

r.  Vfusfruc^uteB  fervitus  ferfittsJis. 

2.  Vfusfruclus v$xb$m*ymd.& mtm.  / . 

3.  Feudumufusfruclmduitur,&aumTe. 

4.  Vfusfruclus  an  recJe  dicatur  alm  taufilis,  ulius  fer. 

d.  VfmfmBman&  quatenns  demiuij  fars. 
7.  Detleres  excufiti  &  defenfu . 

^T"  XSUSFRUCTUS  BST  lUS  ALIBNlS  RBBWS  UTENDI,  FRUENDI, 

%/  saiva  earum  substaniia.J  Iit*  hfctfemtutemdcfignac  *»" 
▼  ,  perfonaIem,/.rrtf  «  dicimus.  ij.dt Vtrb.fign.fut.L&Ptr  juf- 
jurandum.$,tllud.  dt  Acctft. l.fi k rto.  jo.f.arto.dtFtdejujf. Eft  »• 
tncn t  alias eadem  vox  homonuma &  ad  feudun  applicata.  tjtn.%.  ^ 
J&w*  ejuib.CAuf.feud.\amitt.c.  an.infine.de  Feu.cog.  c-un.princ.&f.fi 
vero  vafaMuijjuid  fitinvefim<mz  ipfa  camcn  rationc  cadcra  quodam- 
modo  tribuicmphy  tcufi  poiiet.  videri  poteftab  ttiofis  Hottmaunm 
in  QuaSt.Ilmfrib.  c.a^.Scd  quod  t  ea  feudo  cocies  1 1 ibuta cft,  id c6  ^ 
pouilimura  fir,  qu©d  feudapriraum  fcre  ad  vitam  modo  vafallo- 
rvmdurare  splenr:  cum  tamen  poftea  tranfireceperintad  harredes 
aucfuccefsores.  Dcnique&inrcrprerest  ufurarructum  alium  fti-  M 
tuunr  caufalem,alium forraalem,  uc  hic  quidem  fic  iervicus  fpcci- 
ficajlle  vcrddomini}  \*ntstgl.& DD. in  prtnc-  Infi.tod.  3art. in  l.l. 
col.i.num.Af.  dtCtndi8.txL.Scd  hocalij  improbant,Dw4r.i»  l.fi ita 
itipulMus.il 6.de  Vcrb. Obl.ConnanJtb.+.Comm.c. }.Ctrr*f. s*Mif- 
ceU.c J.ob  id  quod  ufusfructus  quatenusdominiocohzretjilladc- 
finitione  noncontineatur.quippequxfolarafervicuccm  defignct, 
feu  jus  urcndi  fruendirebus  alienis,**  hic.  resaucem  fua  ferviat 
nemini./.  f  Jnf.  Si  Sfmfr.  Fet.  Quamobrem  t  *  alibi  ofusfrucctss  s. 
ncgacurdominij  parselse,  Lrtcttaicmut^s^tVtrbSigntf,  Cetc- 
ru m  ru cfus  c contrari6  inven icu r nomen  u fusfruct us  pro  partc  do- 
minij.  (kpcj.fs  ita.  i     $  »fc  Laui  nfumftuctum.  dt  Vtrb.Obl,  l.4>bic* 

V?  i  UStm» 


34*  P*Bu5II  JC.  COMMENT. 

i.  Semfrenius.  %$.  de  Vfufr%  Leg%  &I.21 » ft  fifttndnni.de  Excef.Tg 
Jttd.  Scd  rcfpondcrous,  quoucs  ufusfructus  dc  fcrvitme  dicitur, 
toticseundemncc  partcmdominijcfse,  ncc  dici,  coque  cafu  hic 
rextus  &  ieges  alis  in  candcm  icntcntiam  allcgat*  proccdu  nr.quo- 
tiesvcr6pro  pofscilionis  aut  dominijplcru  urihrate  porurur,  a>- 
ticscum  dominijpartcmdici stppoGtctd.l.4.h/c.  &  d.l.i  16.  §.1.  c2" 
rcltquAftmilts.  Vndc  fit  uc  .quotics  agitur  dc  fundoalicnando  auc 
ccdendo,una  eriam  dc  ufufructu  agt  intclligatur.nifi  nominatim  ts 
fic cxccprus, l.ftTitio.  1  o,de  Vfufr.Lcg.l.tMtviwM.i.pen. I. cum 
filius. 7  b.§. dominns.de  Leg.iMiniis  tamen  propric  dicitur  doroinij 
pars,cum  vix  fir  uc  juris  ipfius divifio  intelligt  quear. l.$.in fin.  Vr9 
Dertl.junc.4rg.l.i?.§.*.Ccmm.  2)/*.Eft igitur  ufusfrucrus  vox  ho- 

?*  monuma,  t  quippe  qu*  diverforetpectu  tc  fcrvitutcm„&  dominij 
partem>&  utcndi  commodicaccm  pariter  dcfignar,nonquidero  ve- 
Iurgcnerisciifdcmfpecies(utcumLogicis  loquarj&d  tantumut 
xquivoca,puraobfimilirudincm  nominum  &  frucndi.  Proinde 
Corrafius,  Duarenus,Connanns,  Doccores  noftros  immerenrcs 

f*  *> notanc,qutndoquidcm  ncmo  incerpreruro  ita  ftupidus  fuir,ut  u- 
fumfrucrura,quarcriusisfervituseft,dominij  diccret  partcm,  ncc 
cdiverfo  nemoqui  pofscilionis  utiliratcsu  dominio  conjuncran» 
diccrec  fcrvirurer».  Quanquam  cnim  vocis  caufalis  &  forraal/s 
novafictio  fit,nonramenclt  ab£urda,caque  &  Cujacius  (qni  dc 
jurisdifciplina  melius  mertiit  quamunqnaraquifquam)  eftufus* 
trw.$M%Afr.mL\^h»i»stit. 

Adl.4. 

Aaufusfracraspars  doroinij  fit,fcripfi4<t7.i.fupraiiju 
Ad  l  ufusfaictus.  y  &  1.  6* 

U  VJusfiucJus  eftdividMM. 

2,  J^uemddmdum  hdtcciputtur. 
u  r-^ Vemadmodum  t  ufusf ructus  hoc  loco  pro  pane  indivifa  vsl 
V^divifa  conftitui  pofsicpalameftin  ipfocextu.  Excoigitur  u- 
fumfructum  pcrhibcnt  cfscdividuum,^/.^  DD./w.quod  in  cete- 
ris  fcrvit unbus  non  ita  cdj.pro pnrte.tnf.de  Scrv.& l. 1  S.finfnfr*- 
Uus.%AdL.  UU.LfednfusfrullmM.^dL.Fulc.fac.L&ffforte.^ 
ft  ddct.infrk.Sifcrv^Vtnd.SiquidcmcKtcs  propiic  indmduat  fiint, 
quarum  ufus  pro  partc  nullus  c^J.vU.17.  de  Scrv.  Hoc  ramcn  ds 
ufufrucru  difputari  potcft,  cb  quod  divifionis  c&cctus  cft  ut  cx  re 
uiufiantpluics,  quandoigitur  ufusfruccus  inter  duosccmmunis 
dividcrctur  pcr  regiones agri,&  idcirco plurcs fierem  ufusfructus* 

IfiomrnunwS*  (*m  &  Vf*fru8u,Cmm9VivtA%  1«  y  cnirct  in  cuna 

cafum 
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cafuro  unde inripere  non  pofser,  cum rei vnius  ficrenr  ufufruccns 
plures,  &  confequcntci  forcc  hoc jusquoquc indivifum. arg.  I. pr§ 
parte.  \  i.deServ.  Quiacnim  unius  rei  plures  ufufructus  conftitui 
ibfatdumfotctJ.dMos.iA-dcVfufr.Leg.pcrindc  quoque  abfur- 
duraforet,undchocfcqucrerur.QuinimocVfi  ufumfrucrum  po- 
nas  pro  pcxcipiendi  coramoditacc,conftabic eum  facti  e/sc.  Eius  ve« 
r6  gcneris  qux  func,  individua  funt.  l.ft  is  qui.;S$.§.i.  %Ad  L.Falc* 
Scd  fcicndura  cft,juris  quidem  divifionem  fcparacam  nullam  cfsc, 
eoquc  ncccfse  divifionem  ufusfructusipfius,4r$./.4rW.J 9,  §.  2» 
Cemm.Div.vide  qju  nosfuPra  in  /.  PomponiMS.SJe  Hfi  Vind. fed  rcf- 
pectu  rerum  quasjure  ufusfrucius  percipimus,  quarumque  ufu- 
truccu  fruimur,propccrufumvitxcoromodiorcm,contrariumcf- 
ictat  A/V.idque  utiliratiscaufa,cuius  rtipectuetiam  utik  judicium  - 
communi  dividundo potcft  dari.  / ft  cutus.x^  f.fructMarius,  inf  eod. 
Ncc  rautat  quodufuscaruro  qqoque  rerum  eft  quat  dividi  pof. 
sunr.quiipfe  taroen  indisid\x\i*th%LufMsfructus.i9.dcVfu.etrHah. 
o^uandoquidcmxnufuca  utdicacis  rarionon  fubeft.curaufus  unus 
tci  unms,uni  modd  confticuatur  pcrfona.idque  in  familix  eius  nc- 
ccflitarem,adco  utaheti  non  foluro  nequeat  inparrc  communica- 
ii,fed  nc  ipfe  quidcm  totus  ccdi^  Infijc Vfu  &  Hab.fa .  vide  H** 
tm.i*  U.Qu*s~ij.iompertok. 

Ad  1 .  Vfufructu.  7.' 
1.  J%Ud}em*lumenfaufufru8uarius  habeat.ejrnum.i'- 
3*  yfuf/uclusrms fundi&udalis &cmfhyteufcQs  laudcmi* 
ftrtifk. 

4>  iAn  is  qui  ufumfrucTum  fcuii  Auiemfhyttufeos  habet, 
cc-nffcata  pradta  lueretur. 

COnfticuto  ufufructu  tomnes  rei  fructus  &  obventioncs 
fructuaritimpertinenc.QuinimotampIiusquod  dominus  oc.  u 
cafione  rei  fructuarix  hab^re  potuifscc ,  fi  pofscdifsec  ipfe,  id  ufu- 
frucruarius  pcrcipier,  ut  hic in  verf.unde  ctiam,  efrl.  arbores,  inf* 
h.t.undc  r&  caqu»  dominis  in  rccognicionem  velfeudivel  cm- 
phytcufeos,autiulaudemium  pcndi Tolciir,  ufufructuanj  cedcnt  J» 
lucro.  Jut.Clar.in  trac.de  lure  Emph,  §.  emphyteufts.p,  1 3 .  num,  fin. 
Ulud  qoxfituracft,  An  ftacutumagcnsde  fructibus  ctiam  ad  pcn- 
fionespcnioeat.quodijos  explicauimus  fupra  inl.ft  navu,  6itde 
Rei  vind.  Gutdo  Vap.  c,  47.  in  decif.  Cjrattonavol.  Idcroquc  cft  in 
Jucroquodex  jure  rcprxfcnrandi  habcri  poreft.  mt.  gl.&  Cavo- 
mffa.tn  c.ex  Itterii  de Iure  Patron.  Illud  quzfirum '*  cft  an  ufu-  4 
rtuctuarius  fundi  fcu  caftri  fcudalis  ea  quoque  lucrctur  quacob 
«ommifsum  auc  pct  confifcaiioncm  couftantc  ufufructu  obtin» 
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gutiM :  &  hoc  Coftalius  f§f  BM.  tptem uMefM bie.  de  mulcris  Sc 
panis  pecuniarijs  extracomroverfiam  ponir.  *gJ.jifim.QM  Ve- 
r//£*/.cctcrum  in  aliofundoex  eiufmodicaufa  qua:firocontrarjum 
tol\i\i,C»ft*l*bti*ttcgam.GMid&4p.a477'Q}lQ&  cgonon  puto,ne- 
que  yctb  id  cvincitur ex  l.divortio.alias  I.  fructus  7.$.  fi  vir  in  fun- 
do.Sol.Matr.quia  ibi  id  iolum  relatum  eft,  marmor  in  fundo  dorali 
invcnrum  matitUucroefle:idverdapropofito  longcdiverfuroeft, 
Scdrectccx  hoctextu  colligitur  etiam  immobilia  occafionc  ufaf- 
fructusquajfitaipfiusfructuarijfore.necfinito  ufufrucru  reftiruu 
*/  hie  in  verf.  mnde  tti*m.  *Hfl-  *n  verb.  nec quicquMm.  ttrg.  l.verum\ 
-  [eivSPro  Sw.iAtquc  ujud  moribus  obtiner inijs  qui  coim- 
tatus,baronias,cY  dynaftias  in  ufufructu  habcnt.Prstcrquam  fi  fo« 
li  reditus  alicaiusfundi  in  nfumfnicruraconftitutifint.Vt  rcfpon- 
dide  fa&o  iotcr  Ennoncm  Ooft-Frifia;principcm>&  eiusD.  roa* 
,ircm. 

S.Quoniaau 

1.  ^ontrdfruaudrimfimnedt.&num^ 
3.  Truttudrimrtditmdnnuisfilvit. 

QVcmadmodnm  t  ufnfracniariu*<ommoda  rei  fentit^ita  eide» 
Sc  onus incumbit rcparand*  ufufrucruarix  rei.  Qupd  de  refe- 
ctionc  modica  nec  valde  magna  recepturo  eft.Siquidem  magna  ad 
donuaum  pmncUinter.xoJe  <Dr  Unf.His  jungequ*  ponimut 
iMtiml.ftMbfente.At.eod.tit,  quarvcritama  fit  ut  ad  dominura 
pcrtineat .  c  quo  judicis  arbittiofinicndum  cdtgl.bic.  Scd  &dcci- 
»as  t  vectigalia  ac  tributa  fruct  uarius  agnofcet.**  hic  &  IJtpendetu 
dm*.%.[tqmd%nf.cod.c*nvtuitc%*n»bu.exdc  Dwiw.Nia  tamcnin 
cenftituuonc  ufusfructus  aliudelTet  cantum,  LufufrMctssi.inf.b.t. 
Atquc  nisconfcquens  tcft,frucruarium  etiam  reditus  annuosfqui 
monbus  hodicrnis  fundis  paflim  ita  impofitifuntut  oncrent  rcm 
ipiaro  pcnc  1  nftar  fcrvitutis tvsde  qtu  nes  in  Lult.in fine.snf.de Cemt. 

Adl.9. 

i .Rnali».;  AllegMar in  ijs <jm ponimu»  ad  Lges  pffaima*  infti. 
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Adl.cxfih  a.JO.I.ii.&],arboribus.iz4 

x.  ^uasarboresjute  ufufruclus  Amputare  liceet. 

2,  StlvA  alia  cddua  alia  non  Cddua. 

s.  Cdduafdvaqud. 

+.  Wen  cddua filva  qud. 

j.  Sifoam  Cdduam  fuccidere  frufluartus  poteft. 

6»  Non  Cdduafdvaquatenusfttti  frucluarius  queat. 

7.  Concslhtur  argnmentum  oppoftum. 

8.  ^yfrboresejcddtcmpeflate  cuiusfnt.&num.ia.. 

9 .  Demortud  cuius fnt .  ejr  num.  \ /  % 

10.  £>»id  jttris  Ji  tsen  nominatim  legatus  ttfttsfru&tts ftfeet 
agti. 

I J%«M  f  fihd  aliqua  Jeparataft  ab  agn  cutus  ufusfruclus 
eHlegatsts. 

1 2.  gtttdft  flva  in  ipfo  fundo  ffu 

13.  De  dt  borsbus  qud  amanitatis  caufa  habentttr  qttidjnris. 
1 5.  Cenfuetude  i^itttheris  quatenus  in  fmende  obfcrvanda. 
j6.  Lonfuetudo  Gelrid. 

17.  Declorum  rcfpanfa  ad  illamdirecla. 
\%.Vna filva  cddua  ejr  non  Cddua  effc  potest. 
1  g .  Cenfuetudo  Gaffid.  &  num.  20. 

2 1 .  K^in  uftt  ftlvd  legato  ttna  *?  ufttsfru&us  legatus ftU 

22.  ^nf/lvaitAinfeudttmdariqtteattttfrucJtts  dominidi- 
reclt fiant. 

2j.  FeudumufusftucJusdicitur. 

24.  *{utd  fifrucluArius  Arbores  amputet  quas  ei  amputarc 
nonefl  permijfnm. 

25.  Emfbjtcuta&vafAllusquAsdrbwcsamptttent.&lf. 

MAteriat  ampla,  varia  ac  toti  huic  tra&ui  permixtacft,  An&  1 
quas  arborcs  ccdcrc frudtuariuspoffit.  Quaro  utfolidc  hoc 
loco  c3fpljccmus,opcramdabimos,ut,quantumficripotcft,ororiia 

rem 
lendum  . 
.Silva 

jca?duacft  quarinhoc  habcturut  ccdatur.quaf^uciuccifa  dcnuo  j 
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ex  ftirpibus  renafcuor/t/i/w.  j  e.di  VerhSignif.  Eiufrnodi  funt  fil* 
v*  quc[cuum,laiicti,arundincri,qua;  lingulis  tricnnijs.quinqucn- 
nijs.lcptenuijs ,  Ucccunijs,  aut  citcticr  aroputati  ac.  icualci  (6- 
lcnr.  ldclt,qu*non  in  lioc  habcntur  utcx  giandc(paftu(vcnauo.' 
ne  quotidianus  vcl  annuus  faltemprovcntus  ortatuF,veru*B  ipfiu 
tantum  iucciuone.eyf/c.d**/*  m  d  l.fUitd.4t  VtrkSigmf,  Nou. 
4,  cxdua  t  utva  edivcrlo  cft  qux  ex  atboic  f  rugifcra  conltar,&  ia. 
hoc  haberur,  uuex  frucubus.vcrbi  gt^tia,gjandc,caixanca,auci« 
bus,  pattuj  pccudum  vcj  contimih  provent  ui  utilius  quxratur. 
fttva.  30. $.fin.  de \trb, &jg«i/,Proindc  filvam carduam  luccidcrc  >• 
t*    fructuarius  potelt  toties.quotics  rami,virgulta  vcl  arbulta,  medio- 
cri.vci  taltcm  contuetx  quanntatrkint  rcnat*,caqac  acvcndcrc 
potclt  licvt  author  cius  id  racere  nou>  Co\ct. l.utm.f.  t  JimfMf.ttd.Scd. 
04  Lutciuu  pedamcnu  ac  ranios  cx  atbortbus  fumct,  ut  bie  tnl.  u. 
f*    Ex  non  t  caruuaUlvatantum  iuccidctc  ltcct,  quanturo  in  vinc-uo 
aUunavc  hottum  ut  la|js,  modo  tundus  pcr  hoc  non  fiat.dciciwr. 
drg.dJ.iO.htc.  grandcstamcnarborcs  cxeacxdere  non  liccr./.  U*. 
h  »/c.Ncc  t  roovci  11  toite  objicut u r,  ft nctum  ca  rauonc  ficn  inuu. 
km:  namquc  td  non  lirophci  tct  itaelt.cura  &  pallu  glandium,fru- 
ccu  nucum,c<  cattancaium,  vcuationc  item  &  aucupio  ptorc  uata 
Sc  qualuatc  ncroorom  fiui  potlimus;  rcbufquc  ijs  omuibusinquis 
B#    donunus  lilvam  habcic  loici.  JMane  Mi  qu*  atboics  tcmpcftaicc- 
jcctx  linc auc  e  volfx,  amputare  u  lufruc  t  usuus  ex  ijs  tautumpote- 
m.quantum  iurfcccrn  uiui  vjIIx,  rnodd uil  iuccidat  inroatcmm. 
lignorum,i«jbicm  tuu+tnbm.  1  x,&  Lfmulmi.  1  9.  %.fm.mf%  ttd.  lU 
lud^cKipimus^liquxarborcf  dcmortux  lintcin caruro.enimlo. 
*  cumruiiusaJias  fubitituct  &  demottuas  habcbitipfc./.^w-i8. 
infttd.Ei  hxc  oruuiaita  funt  fiJya  ipfa  directo  in  ufurofructun 
s^   couftituta.  Quod  ii  t  non  liivx  noroinarim ,  fcd  agn  ufusftucrus 
conftttutus  ui,coi  ad|tioccam  fiivam  paccrfaniiiias  ulufruccuarij 
author  petfedit^dilbnguimusntcum  filva  in  ipfafurKto  lit,  anvcto 
Mt   «b codcm fcparaw. Silcperara t  iic , pacetfamilias  tamcn  exca  in 
fuodum  paJo  ac  pedamcntia  tolct  uti,  ne  ex  cxdua  quidcro  hWa 
amplius  lumere  hccbit,quam  in  ufum  fuum  vcl  v  ill*.  d.l.ttem^ 
fin.  namque ibi  de  Jilva  cxdua agi  vcl  ex  eo conftat, qu6d  de  falicio 
cYacundincto  rractatur,qux  fingulis  fcrcannis,  bjennijsaattriea- 
ta»   ni/srenafcuntur.  Dcnique  4  fi  in  ipfo-rando  filvacxdua  fu ,  rctti 
dicimuscamquoqucpto.raQtcpattifamilias  conujet* ,  amputari 
polTc.Ccrtumenim  ctt.filvam  quoque,urolivaro ,  fornom&fm- 
gesin  fundifructu  tfa.l.fi*hfcntt.4t.$.  1 . «/- rwi.  modi  tintcx- 
dux,  hoceft,utncc  frugiterx,nec  habcantur  caufa  arocenitath. 
***  Qux  4kcnin>  cjufmodi  lunc  pcr  fcuctviatioro  atnpucaci  non  pof. 
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'CntiX»l.Prox. §.fr**t**ri*t*riiCi  demortusr  ctTenr.demoiruas  veto , 
fialias iubftituar,frucruarius habcr.<s\/.*gr*.  it.infr.etd.  Sed^  vi 
vemorumcjectas proprietariusaufcxr.  /.  Procttlus-  iyt i*f.  eod.m  fi, 
Planc  id  obfervanduen  f  eft,ut  in  aroputatione aiboium  faltem  mo 
dus oblervemr  parirfamilias  fcmpcrantcconfuetus^x.i»^/.x>«»» 
y.infine.  iuguc  fi  patcifamilias  rructumarborumcx  ramis  modd 
habctc  folct (  quod  ingtandioribus  faltctis  rtequens  cft j-frucrua- 
rius  trancos  (croper  imcgros  rclinquer ; pratteiquam  fi  qurfimdc- 
mortui,quibus ,  ut  dictum,irafruetur  fialios  fubftiruatex  ptanris. 
Pcrinde  in  falictis  cV  arundinetis  renuioribus>eapro  more  cjufdcTa 
patrtfamilias  a  rundo  amputarc  liccbir.radicibus  faltem  faIv;s.Hsrc 
cft  vera&  ingenua  harumIcgumexplicatio,cV  tractatio  toriusju- 
tis  quod  fructuatius  jure  comrouni  faltcm  in  arbonbus  aroputan- 
dis habercToler;  quar  quidem  quaro  plurimis  ali/sanrc  funt  tracta- 
ra.icd  nimiscontufc1  cValienc  abomniordineactnteHectu  mefiore 
*B*rt.  Alex. C*/7r.  md.U dtvortio,%.ftfundnm. Sol.sMmtrim.  ftco m 
L Titia.  « 4.  l.Titut. cum uuberetmxm.  nj.de Leg. ;,Qaoru m qoi- 
.  dcmaurhoriratipcrhocnihildctractumvclira  ,  fcdprarroonuilTe 
tantum  juiis  Audiofos ,  nc inanem  opcram  impendantiu  operc  eo« 
ruro  hocquodpiusobfcuritafis  quam  lucis  firaJlararuro.Dcrique 
f &  GIv*  nonnulla?  magnar,non  qoidcm  rcgularirer  carduat,  in  hoc 
.habentur ,  ut  fingnhs annis  arbotcsfaltcm  aliquot  grandescV  nu- 
meroccrtartfuccidantur  ,  crcfcenribus  interim  cctcris.  Quocafu 
.rooribus  receptum  eft ,  frucruarium  cx  amputationequouuefrui 
co  quofrui folet  parerfamiharipfe.  Sic cnim  in  Gdria  cV  alibiufi.  Cmfmet**\ 
tatora  cft  int1Jvismaioribus,cx  quibus  poflcfloresf  quiplcrumque 
ejufdcm  filvae,plures  pro  indtvifo  funr  Jcerruro  ftipitum  numerum 
•fuccidere.cV  pro  quanritate  juris  cu  jufqucinfilvam.partit  i  folcnr, 
,Id  ipfum  puta  cV  frucruarijffaciunr.  Atque  tita  accipiendum  cft,  *ri 
-quod  nonnulli  Doctorum  rccepiurn  perhibcnt:  Aiborcs  efiara 
non  frugifcras,qua>velpoft  longum  tcmpus  renafcuntur.infrue- 
tu  efle;oV  idcolilasa  fractuaiioMftccscdiacvendi.e^fcx./.4.Cr«. 
//.  1 1 S.nm*.  « . ct  7  Cmrt-  SensConfH.7*.  n*m.$.*dfin.  *P*rjf.  Ub.l 
ConfiLi  1  i.nnm.  $  i.  Eoquc  t  refpectu  filvauna  cademque  cV  ccdua 
eHc  poteftacVfrugifera ,  aique  ufufractnariusaftttctuserir  confue- 
tudini  patrifamilias  fao  authori  confueta*.  Cum  cV  alias  fruendi 
ratio  ad modum perrinear  non ad  urcndi  qualrtarem d.  I.  gt  $.  fiit. 
bic.  Idque  ira  *  mbribus  obriner.  Eandemenim  t  confuctudi-  <tf 
ncm  lignandi  cV  in  Gallia  receptam  ex  Imbertodidici.  Tempc- 
randa  igitur  Doctoram  oblervatio  fccunduna  eam  confuctu. 
dinem  cft,qoippc  ad  quam  refpexifte videantur.  Namfi  filvam 
nniycriam  noiwxdijam>fucci4crc^f^{ructuariHS  poflcr,corruro- 
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pereturea  repra?dium,quod  tamenjnrc  per  frufluariumficri  non 
poteft./>rr  vuig.  Itaqu^  jus  ufufiuCluarij  ba&enus  velex  coniuetu- 
ao,   nc  patrisramtlias  dcpcndct  vcl  rcgionis.lllud  jurc  '  Gailiar  fingula- 
conptetwk  tim  icccpturacft,eosquijus  hgnorum  cedcndotum  in  ncmonbus 
CaU$m  dt-  habcnt,  nihil  quicquam  amputarcpoilc  iincconienfu  ac  dcfigna- 
y*f*t        tionc  cuftodum  quici  rci  ln  iingulis  regiunibus  funr  ddiiiiari, 
Quodfi  tamcn  ulu&fius  hoc  nctuinc  pnpofitos  interpellallct,  ncc 
audirctur.ipfc  dein*ex  atbinic  boni  vui  ccdcre  poilrt.  Eique  juri 
publicas  utilitatis  caufa  nulla  temporis  mcmoria  pra:fcnbi  peihi- 
bcm.Jmbert.tn  bnch.Jui.Cjall  c.ujusret  conceffus  an  ad  ejuamttatcm 
»1.    fa  rcfcrcndus.pag.mtbt.  $75.  Deniquc  'an  ulu  iilvs  Je»aio  una  & 
ufusfru&uslcgatus  lntclligatur  difpuratum  cft:  quodua  admittt- 
rnus,  fi  ahas  ulu>  Ulva:hai  uiutilis.Scd  id  huius  ptoprie  noncftlo- 
ci,coquc  nos  quzftioncm  hanc  tradtamus  infia,  m  /.  Dtuus.  de  Vfu 
&  Httb.ubivtde  adlongum  J\\ud  * qua-fitum  cft,An  iilva  in  fcudum 
1  *"     autemphyreuiindarntapoflit,ut  hu&us  filveftresdomino  direSo 
cedant.  Dubium  mcvet.quod  feudum  ipluin  quandoquc  dicitur 
Uiusfrudtus.c.*».$.jj».j»  qntb.caufffud.amtttjn  Vf.Tci-.d.ubt  C  gl. 
e.un.m fne.de  Feuat  Cogn.c.  un.prwc  &§.ji  vcro  vafallus.  Qutd  fit 
Invefr,cumjtm  Quodquc  ca ratiunc  ulusliuctus  at^ucutus  liivae 
Yafalloficrci  inutihs;uudc  idncc  admittendum  vidcbatur.//Z>iww. 
dc Sern.  Obtinuit  tamcn  convcutioncs  cjufmodi  vz\cic,  perl.ccrto 
generi.  de Sertt.%uff .  Namfcudum  aut  cmphytcufis  vel  m  mimmo 
craolumcnto,  verbigratia,in  amputando  pcdamenta  in  vincam, 
vclccrtam  quantitatcm  lignorum  fuccidcndo,  vcl  facultatc  legcn- 
dx  defimtae  glandium  quantitatis  conftacc  potcft,  quar  tamcn  fru- 
Ctuumpretium  &  magnitudincm  minimactiara  Ijedat  ex  parte.jr/. 
in  d.Lcerto  gencrt.verb.actum.tex.  it>  9. fin.Inft.de  Scru.  PracLldquc  &c 
arguraentoeiusprobatur,  quod  quxvisrcs  (ulivel  fclo  coharrcns, 
infcudum  habcri  poic([mnot.iud.c.un.verf  fctendum.  de  Feudt  Log. 
%^fentai.c.4t.trae>feud.c9ncl.  X*  ^/Coff.  fub  ttt.  dc%eb.cjut  m  Vcud. 
2j,    dart pojf.num.}.  Ncque '  vcio  ad  rerafacit  quod  fcudum  dicitur  u- 
iusfrudus  quidam.ciim  id  promatcria  fubjccti  accipicndum  fit, 
nonde  fcuftibus  funditotius,  fcdcius  retquxin  fcudiim 'datur. 
Vt  in  propofito  jus vcnandim  filvaconftituifcudopotcftjicct  fru- 
ctuspropncconftcnt  in  gUndc  aut  ligno,  namcum  jure  fuo  domi- 
nuspronibcre  vcnatorcm  qucat  nc  pcr  fundum  vcnandi  cauia  car, 
d.  l.Dtvus.dcStrv.Fjtjl  Idcm  jus etiam  in  feudum confliru i  nii  vc- 
\zt.Rofent.c.4..concl.iJrBorcholt.c.6.num.\7.deYeud^x.  hoc  monbus 
*4    ebtinec.  Gail. a.Obf.  6"8,pcrtot. Qu'd  ergofit  arborcs  arrpurct, 
quasjure  ufusfructus  ampurare  non  poteft,an  ufufructu  cadar, 
qu«npoteft.  Scdid  non  vidctur,cum  projrictariocautione  in. 
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eam  rcro  fir  provifuro,w.w-  Vfufr.Qutm.  Cau.  Prope  tamen  eft  ut 
fi  res  inabufum  fcu  non  ufurwcadat.eumuiufructu  movendum. 
arg.  l.hoc  ampitus.f.f  j/&f.  de  Vam.  Inf  &  l.  eos.  C  de  Aquaduttu .  Ub. 
1 1 .  'Bal.cfr  Caftr.tn  ^futh.quirem.C.deSacrofEcclef  Rcctc  taroen 
dicimusid  in  facto  confiftcre  &  arquo  judicis  aibmiofiniri,  Wt» 
fenb.in  C ommx  itt.  Quemad.  Vfamttt.num. S.tn fine.  Nara  fi  paucas 
arborcs  eradaraut  ampurer,  durum  foretobhoc  fructuarium  ma* 
gnai  rci  ufufrucru  privarc,finverdlcmelmcmitusnondcfiftar,raa- 
gnuraque  damnuro  rei  fructuarix  adferar,  proptcr  abufuro  cum 
repellendum;  idquc  argumcnto  cmphyteut*  evincitur  appofire. 
per  d.  tAuth.tn rtm.  Cde Sacrof  Eccl.junc.  d. l.p.§.fin.  de Dam.Inf 
Deniquc  ob  +  fimilirudiricm  rci  quxri  poteft  dc  Emphyteuta  & 
vafallo,quod  jusij  habeant,in  aiboribus  amputandis:  &  diftin- 
gucndum  eft  anampurario  ejufmodi  fiat  qua  fundo  hencficiario 
magnum accidar damnum.quo cafu  fi  id  finc  confcnfu  doraini  fiar, 
porcft expclli.pr tcxjn  d.yJuth.qmrem.C.de  Sacrof  Eccl.  & c. un» 
%.pen.  de  TaccTen.  in  Pfi  Ff*W.diveifum  verd  forc  fi  funduspcr 
amputationcmnon  corrumpatur.  Etidquidcro  ita  fccundumjus 
noftrum  Sc  jus  ipfum  fcudale  prifcuro.  Sed  +  meribus  obtinuit,ra^ 
fallum&cmphytcutamctiam  totasfilvas  impund&fine  coafcn- 
(ti  dominoruro  arapurare.Qucd  rationcm  habctcum  feudamori- 
busnoftris  fcrc  infiar  patnmonioruro  ftm.Ttfbuff.intra&.Veudo- 
rum.col.+.veifsJBocrtMt  tn  Vecififui*.  locisdiverfisn 

Ad  f.  ufufrufiuarius.  ciufdcm  lcgis  Arboribus» 

»  ■ 

AN&quatenus  frucraarius  ufurofractum  vcnderc,  pignoti 
dare  aut  quoquo  modo  alicnare  quear,plcne  jracramus  lnfra, 
l.non  utttur. 3 f  , b.t.&  in l.  u  qui.  1  i.§*uftufructu$.  Ve  Pign,  &H}p- 
ubi  &  hic§.allegatur. 

V 

$.lulianusi 

r.  Vtfrucluarius  fruclusfaciatfucs  quid  requirdiur.. 
2~  Pcrcepti  frudus  qui  dicantttr.  , 
3 .  Siqvis  terttus fruclus  abslulcrit,  quid )ur'ts. 

"X7  T  fructuarius  f  fructus  faciatfuos,&  ad  hxredcm  rrarfmittar, 
»  cosvel  abipfo  velab  alio  eius  noroinc  perceptcs  fuifie  opor- 
tuit.mr  ^/c.Perceptos autcroa  intelligimus  a  folo  fcparatcs,  ctiamii 
in  honcura  nccduro  fint conditi,/./? fiuctuartus.  1 3.»»/  Qutb.Med. 


?S*  P.  BllSII  U.  COMMENT. 

■  <■.. 

Vf.  v4m»  Ethoc  latius  xnft  a  tia&amas..Plane  fi  qais  tcrtias  t  fao 
nominc  truausabftulcrit.fructuarioquidcm  vclhzrcdieiusfarti 
a&io  ctit  jtt  bicScd  condictip  fmti  va  foli  domino  parata./.  /  M  Con^ 
Tmt .  intcxim  in  pendcnti  cdc.doncc  fcrteresvel  ad  frucruariuro 
veldominum  redcat,  quia cV ipfum  dominium  in  pcndcrui crit. mt 
btc.  Totara  vcxd  matcriamfructuum  rclioquendoxum  hsredibus 
fraetaarij  fufius  infra  cxpjicarous.  ind.l.defunQ*.<%jtodJbj%  VbiSc 
unaannorarous  quld  jurisfit  in  vafallo  fine  filio  defuocto.  Itcrn- 
que  qnid  hac  in.cc  difpofi tionc  Jucis  Saxonici  contxaxi  u  m  jir. 

* 

Adl#ficuiuM^ 

T7  Safruccuarium  ad  caationem  ccneri  cxpediram  cftfer  huucicxl 
•»  d  tot.ttt.  Vfmfr.Qmm.Ctm*  Anverocauciofic  eiubftantiau- 
fasfracrus.quzftiopJurimum  agitatacft.  Ec  hanc  nos  ttactamus 
in/ra  lat.e,  m  l.j,dc  rfnfr.E4r3kr%  Qtu  rfuCoufum. 


^Scdil  iatex. 


*♦  ^tutflhnesmer  frucltt4rUicrUqttid)uditif4CHm^ 
j.  lurcCuu.qucmcdc  fsrtec  cegiqttcm  ttd  cemfoutndum 


^^uum*£$9Bn 

*.  StqutJfratie  tjncmedo  &  4ucndo2  \udice  dtctrntudn 
*um\4>&*. 

j.  JMd)udui  incutttbat fiueuter  Utifstervetit  efle  sfier* 
7.  ludtx  eccleJURicttsttn  dccernerefcqttcsJrtttiottcmfo/ctm 

W  Ql  intcc duos  fructuarios  fic  contentio,  judex  quoquo  modo  pro- 
^ipicere  potcft  dc  lite  componenda.  vcl dato  «jnafi  judicio  com- 
munidividundo,  vcl  cautionibus  matois  interpofiiis  dc  modo  fru- 
u  cndi.mhu:js<J.pMtojMpnKc.mfrM.F4mi.£rafSed&luictC2\)0- 
u,r*,**m$'  nicopartcsqua?  diu  litigiofaefueruntper  ccnfuraro  ecclcfiafticam 
™*  compclii  qucuntad  incundam  paccm.  c.fUcutuc fiqnis.&c.fin* 
\jJtts  DcniquecV  hoctcxtu  arguunt,  utdiccmf  motu  fno  a- 

firmr* cramqucpancm  prohibece  poflc,  ne  ptatckum  veirem  litigiofam 
*nt*i?neuu  ©ccupcnt, idque  tottcs  obtincrc  quoties  p eiiculum  fubc.it  aimo  • 
rum.  'Bort.  btc.  rB*l.*dl.  fin.  in  a.  col.  C.  de  Sditlo  <Divt  %Adr.  ToU. 
nam  cum  non  rard  evcniat  ut  inter  contendcntes  derc  una,altcriu« 
juspcnitus  controvcrfum  fir.coque  ncc-cnox  ad.communidivi* 
dundo  judicium  proccdant,  cautionibus  vcl  fcqucfttationc  rcsex- 
pcdicnda  cjt.jri.huims  /w.Quodita  t  tcmpcramm  eft,nifi  una  patj 
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m  continenti  doceat de  pofTcffione,  idque  altcta  pracftare  non  poG 
fitt  B*l.  in  /»  crdimer».  £.  dc  3^'        m  4.  colum .  Plane  *  fi  neu tcr  * 
eade  re  fatis  doceat,aut  fcactorcm  conftitucrc  vclir^  judcx  fura- 
mariacognitione  dc  pollefijone  raquirer,  eumque  actorcm  confti- 
tuct.quera  raaximi  alienum  abilla  dcprchcnder.Curo  ad  officrunt 
oius  pertine  at  lites  diminuere.  /.  ejuttUm.  1  itdc  Rtk  Crcd.  J*»ecen\ 
in  c,m prcfcnitaJe  *Prtb.  Std  +  quia  ofhcium  faum  judcx  non ex-  t, 
ercct,  mfi  ad  hoc  rcquifirus,  regulariter criaro  partcs  ad  caufie  diC 
ceptationem  non  vocabit ,  ncc  id  concordiam  coget.  Non  alitet 
pataquamfigraviorfubfir  ctnCi.minpr*fcmitfer7^tvcli.  m.de 
Luit%  & dc dccm*.tB*l.&  C*flr.i»  d.l.*mda*\  deRc».  Grtd.  Qjiod 
verot  Collalius  hoc  loco  annotatjudicibuseccleuafticis,  ur  cleri- 
cis  Cc  epiicopis  injungendx  fequeftiarionis  cjufmodi  aurhorirarcm 
noneiTc,  adeoqac  eos  ncc  mitterc  m  pofictTioncm  pofle.  ex  GmkL 
Y*f.  QutSt.  >  7/.  &  /m»%  %A*drjncJicct  epifctfmJe  ^Prtk.  inC.id  ^Kun^ 
fancintelligcndum  eft,  pura  juxra  Confucrudines  Gallic,  ubicle-  Cdti»*  <r 
tici  rcrr  itoriu  ro  non  habcnt.Scd  rnoribt»  Gcrmani*  plerique  eprf-  m 
copi&  abbaresnon  pauci  non  roodo  tefntoriura  *  isnperium  t^*ctm*h 
tnixtum  habenr,  vcrum  criaro  jus  gladij.  «s»»w— » 

f.Fru^hiariuSr 

XrSufructuaritis  caufam  proprierarisdererioreroracere  non  do» 
▼  ber,  racf iotem  facere  poteft.  Sed  utrumque  hoc  quatcnus  ira 
fit  pluxibtu  lnfra  cxplicarous. i*U  *f*fr*ct**ri*r,  44,  hj.  quse  fokt 
hnicoppoaLvide»**muih, 

-  - 

Adl;fcdfi.i54 
Itfi  Tcftjmcrvtum.' 

*^5ifrricto.iria  rcs  qutn  locaii  queat  cxtra  controverfiam  «ft. /. 

11.  %.*f*fr*ct*m**s.  f**r*bk.QuQd  igirur  hkdiverfum  fta- 
tuiturin  vcftibus  fprstterqoam  lugubribus  aut  icenicis)  idin  ijs 
ftngularc  cft  proprcr  damnum  attruionis.  Scdncc  rcales  fcrvitu* 
ies locaii porfunt.  lJtf*rt.4^9inft*loc4ti.»hn9ib*c  dtrtplcnt. 


Digitized  by  Google 


P.  BUSII  IC  COMMENT. 

Ad  § ,  finalem.&  ad  l.nifi.  /6. 

I.  Communis  interfretatiohuius  text- 
•  2 .  Jgudre  imfrobituU, 
3.  Exflicatic  finelli  melior. 
f  Sententid  proba» 
j,  Amonius  Aufuftinus  Uuddtus. 

*  Vod  adt  ftncm  huio$legts  relatnro  eft.proprictatis  dominum, 
\Jj}c  quidcm  cenfcnticntc  fructuario  fervirurcm  imponerc 
pollc^pczdarum  vidctar.  Et  quidem  verba  tcxrus  plerumque  ac- 

u  cepta  iiinr,quafi  id  ita  innuanr,f/J-Wg 0/  DDJjic.  Senrentiam  4  ta- 
mcn  cam  non  recipirous,  quicf  ni  enimqueat  ufufructuarius  re- 
nuociare  m  hae  re  juri  fibiconcciTo?  per  vulg.  /.  pen.  C.  de  Vac.ttb* 
Qurtius  Jun.ingentte  ftttetur  ettm  intetlectum  legis  hmns  mirtbilem  ejfe, 
ueceimfe  rationem  sfetfm.sbsdem.num.  7.  Ad  harc,  fi  potcft  doroinus 
pcrfc  rundofructnario  ferviturcro  imponcrc,  quar  ufufructuario 
nonofficiat,quidni  volcnrccodcmfic  confenticnte,eam  imponat 
qux  officiat^r^./.ProAf.w/ri.Dcniquc  Sc  ufu  fructuarius  voiuntate 
fuacedcre  univcrfum  ulufructum  poteft.quaracbrcm  igitur  nc- 
queatdomino  in  minus  prxjudicium  fui,confcntirc?  Id  vcr6  nc- 
mo  intctnrerumncgarct,niri  hoc  rextu  contrarium  ftatui  falfa  opi- 
nionefedu&i  crTcnt.  Quiveto  cx  reccntioribas  eam  fcntcntiam 
amplexi  funr,  adc6  nihil  dixcrunr.ut  confutationem  commcnta 

»•   eorum  non  mcreantur.  Probabilitcr  /  vcr£  nonnulli  fcripfcre  in 
poftrcmis  lcgis  huius  verbis  dceflc  ncgationcm,  itaquc  legendum. 

PROPR1ETAT1S  DOMInUS  NON  COftSENTlEMTE   *^VlD£M  FRUCTUA* 

rio  sirvitutem  ImponeRe  non.  potest.  Id  cft.proprictatis domi- 
nus  diflcmiente  quidem  fru&uario  fervitutcm  fundo  imponcre 
nco^uit,  Eacnim  lectioneacccpta,nihilabfurdi  tcmanct;  6V  textus 
Irgis  fcouentisoptimc  hniccohxrcbit,  JSTtfxperqvam.  crc.  Etid  A- 
no  Pincllo  vifum  cft.  in  1. 1  .C.de  Bon,  JMatertt.p.rr.i.  nttm  74.  Scd 
4,  Connanus T hunc  locum  ira acccpir,  ut  pioprmseius  lcnfus  iit, hic, 
ProprietariunietiamdnTenriente  fructuario  (tiviiurem  iinponcrc 
poffe,&  cohxrcat  I.  fcqnens  ita,  ut  «^dc/igncr  idcm  quodyW  dun- 
U**f-Dcfinitioigicur  ex  Connani  lcntentia  harum  lcgumhxcc- 
rit.  Vtproprictarius  cxiaro  non  conlcniicntc  fructuario  imponcrc 
fundo  iuofcrvirutcm  qucar,  Jed  camdunraxar  qux  fiuctuationon 
obfit.Conna».  lib,4tCcmm.C.^.nttm.^.  Qu*  fcnrentia  ur  2  vctbo- 
rum  proprictaic  non  aiienacft,  ita  Giacx  phrafi  propria  crrnino 
cft.Nec  mirum,cum&  jutis  authorcs  alias  (xpe  ob  p cmiam  v tnu f- 

quc 
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quc  lingux  eafintuu" rquerescamen  leguleisnoftrisfquippe  qui 
ucrmfquc  eiufdcm  irapcritiffimi  foere)  plerumque  fummas  cenc- 
bras  fuffudir.  Vc  pluribusdocere  poflcm  ni  id  remotum  forec  ab 
inftituta  breritatc.  vide  Aa*.  cAmg.  lib.t.  c.u  EmcnUt. per  ttt.  qul 
profc&o  vir  fummam  t  Jaudemcum  libcis  Emendationutnlnactut 
cft.tumijsquoscdiditdc  Lcgibus*  ScrutufcoafuJris. 

Adl.  Agri.  18. 

f~\  V*  arborcs  in  fru&u  fint.cV  qaas  cuiqac  fra&uario  liceatam- 
V<purare  vel  minus,  oleniffimc  traditum  nobiscftfupra,i*/.iO» 
IJ.I  2  A/.ubi  &  hatc  a  llega  t  a  eft. 

i  - 

Adl.Proculus.io. 

!•  tiic textus  quemodo plnumque  fi  acceptttu 
<*•  DotlorumConfuctudo  prava. 

3.  Intentiolttriftenfi/tiin  hoctexiu  quafi* 

4 .  Ratio  dubitandi  buitts  legis. 
s.  ^Amcvetur .  &  num.  6. 
7«  Notata  Doclorum  regula* 

K  i^AUria  kmustcxtus  conJiBit  in  fafto.  ejrquatenuu 
9>  Fulgofi  &  Cumani  obfervatienes  non  improbamfa, 
io.  ^Anufufruclu  prxdij  legato  ea legc ut fradium  iffim*** 
lienariqueat,dominiumlegatm»  eenjeatttr*&m»m»iu 

PRoculus  putat ,  infulam  ita  pofle  legari,  nt  ci  fervitus  impona- 
tuiquaralteii  infuls  hasreditaric  dcbcatur,  hoc  tnodo:  Siil- 
le  harccdi  rocof  romiferit ,  perfc  non  forc  quoaltius  ea  xdificia 
Koliantur,tumci  eorum  sedificiorum  ufumfructum  do  Icgo,  Vcl 
iic:  atdium  lllarum.quoadaltius  quam  utinnnc  iuncardificacK  non 
crunt,illi  ufu mfructum do  lcgo.J  Hunc  t  textum  fere4  omnes  Doc- 
tores  ita  acccpcrunt,  ut  ejufmodi  legaco  non  ufusfructus,  (cd  pro- 
pnetas  tclicta  intelligatur.  Idqueeoquodprincipio  cius  relatum 
cft,  tnfulam  eo  modo  legari  pottc.et.  comtmmiterprohata  a  Bart.  & 
Aliis bic.  Quo  ccrt^  ieniu  nihil  falfius eft.Et » jute  mihi  hic fcriberc 
hceat.quod  alibi  lofephus Ludovicui  a  Dccio  fcripturo  rcfcn,cti*> 
Jil*4  i9*Doctores  nimimm  imitati  aves,  ut  quando  una  voJat,  om- 
nes  fcquantur.Scd  ad  f  rcm  explicandara  obfervandusn  eft,  propo- 
fitum  jurifconfuJuhicncn  cflc,utdoccaf,queroadrooduin  tcfta- 
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tordominium  alicui  rclinquat  unius  ex  prxdijs,adhibito  onerc  fcr- 
virutis:  fcdqucroadmodum  ulusfru&us  unius  prxdij  lcgari  qucar, 
calege,utaltcFiprxdiohxredirario  fcrviat.  Eius  rcr  aigumemum> 
cft,cum  titulushic,quo  (ingulaurr  dc  ufufru&uagitur,  rufn,&  in- 
fcriptio  capiris.e*  Itb.fSPvmpenijad  Sabtnum.qm  de ufufmclulega- 

,  .  UaUumefi.  Dcniquc  indicant  ideroexcmpla  (ubjcdla  mamreitc.. 
Ratioverdtdubitandicft.quodnatura  fctvitutis  ,hoc  pollulcr,  uc 
praEdiorum  /itquxad  diverfbs  perrineanc  doniinos.cum  rcs  fuav. 

f.    fcrviat  ncmini.  /,  r  .S*  Vfufr.Tet.  Ncc  ad  rcm  facit  t  quod  pnncipio. 
huiuslcgis  relatumeft,HifuLim'ua  Jcgaxipoflc,  undcprobabilitec. 
colligiqucat,ibiagidc  rcIinquendaproprietaic,quod  ailias  fcrvitus 
fubliltere  non  polfct  perd.t.  r.Refpondcmus  cnim,  fcrvitutcm  hic 
impropricdici,projurcfciIicer  fcrvituti  confimili.  Et  in  exeroplis 
igitur  huius  Icgisquod  dicitur  dc  fcrvitutc  ne  altius  xdificctur>. 
quxprxdialiscft:  idita  accipics  utdurct  tautuminltar  fcrvirutis 

*  donec  durat  ufusfructus.  Qucmadmodum  t&  alias,  jus  pafcendr 
&aqux  hauftus  rcipfa  fcrvitutcs  prxdialcs  funr,§.*»  rusltcorum^ 
Inftx  dtServ.  &  ly.m  princ  de  Sent/Prtd.  rRjtJt\  qux  ipfx  tamcn  fic 
perfonis  utilitcr  corrlhtui poiTunt.  l.fiaui btnat.^x.  inftod.i.14.  $. 
fin.de tAiim.  Ltt.  Rc  ipfa  tamen  Sc  ilUe  &  hx  dc  quibus  hic  agituc 
non  tam propric fervitutes  funr, quam  lcgitimx  quxdam faculta* 
tes  utilitatis  caufainftar  fcrvitutum  rccepixj.  Gatui,ii^  dt esinn. 
Ltg-gl.tn  d.l.jTquu  btnat.  verb.exceptu.Videimut  quxnos  latcin- 

7.   frai» Lutpomum.S.de  Serv. Qujbus  pofitis,  tevcnir,  falfam oronino 
Doccorum  reguiamcfTe,  quaftatuunt  legato  ufufru&ucumciau— 
fula  ne  alicnetur,  vel  reifra&uarix  fervirus  imponarur,  propricta* 
tcnalcgitamccnieri.  DD.hicfere  omnes  Repugnat  tnira  eaglofl». 
ipfis  intcrpretandi  jurisprmcipijs,  qux  hoc  polrulanr,  utquod  fa- 
vorialicuius  cautume(t,idduriori  interpretattonc  non  rctt  rqtea» 

i#    rw inciusdamnum.  l.nuHa.dt  Ltgib  ver  um  quidcmcft  lcrotoro- 
nem  hanc  in  ft&o confiftote,  ut  fi  manifeftc  pareatdocjufroodivo-  - 
luntate  teftatoris.illam  fcquamur./0\^  RebtDubx  Scd  indubio 6e 
li  dc  aiiadtfpofitionCiautcxprciTa  rcrtaroris  voluntatedivcr&non 
conftet,  hanc  fententiam  fcquimur  vclut  bemgnierem.  Maximc 
cumcaminimuracxpriroat,quod  indubio&  aiiasfcqui  folcinus^ 
i.femper  inobfcuris. dt  Reg,  fur.  Fulgofius  t  qutdcra  jam  olim  fcri- 
pfit.lc  contraiium  rcfponfurumealege  nonvifa,&  Cumanuseanv 
uuamcx  mirabilibusccnfuir :  fcd  mirum  id  nonfuir,  ciim  ficicaU 
tiorc  indaginc.crroncamBarroli  opmioncm  protinus  «ain  rcfinc 
fc&ati  At^uc  hanc  fentcntiam  Pincllus  probavit,  wl.i  par.i >num. 
4fi-C.de  Bon.xJMattrn.poft  finnanjtb.  4. jf«»ww.f. 3 .  adfin.Facbua. 
CtntrQU.c>+} .        Ncquc  vcrd  t  mutat  clauluia.dc  nou^. 

lienanda* 
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licnadoadpofitajC&m  eaoonvcniatipiHis  ufusfru&us  naturae.Quin 
i"itur  potius  dicamus  abundantemcaatelam  uon  noccre^rr  vnlg. 
Aliacjusftiocft,  An  ufufiuclu  fprxdij  legaroeakgc  utpra:diuni 
ipfum  alienarwjucat.domininm  legamm  cenfearur.Er  hac  quoquc 
in  rc  a  Do&oribus  variatom  cft,  vide^itnecb.lib.^.^PrdfHW^m  a. 
/*r.Tr*/*f*p.i  i  j,»aw.4. Q^ ando vei6  claufola dc  alicnando  pro- 
pric  addominiumpcrtircr  (quemadmodum  illamde  non  ahcnau- 
do,adconftkutioncm  ufusfructu*  peitincrc,dc  PT*miffaqu*ftione 
dixijpropcdki  potcft,teftat6rcm-&:  h£c  fenfiiTcde  proprictate.Sed 
cgoputohancrcro  in fa^oconfiftere,  ut  fiteftator  fimpliciorfuc- 
fit.quiufusfrudus  voce  per  juristgnorantiam  prorcipfa  ufus  fit, 
dominiuxn  re1i£tum  ccnfcarur,*rg  Leptinfm fr*& us.de  Vfu &V- 
fufr.LefaCin  vcro  horoo  fit  in  rcbus  verfaiior,  magis  uujmfruc^um 
quidcm  rcH<3um  ciTc,feddoroinium  fubconditionc  fi  cam  rem  lc- 
gaiarius  vclit  alicnarc.  Ponamus  fruciuarium  inop«m  &  rem  t  cis- 
jnsufufrucius  ci  legatus  cft,aroa|oribusprrfccraro,iit  difficiliuj 
eam  alienaturus  fit.nifi  cxtreroa  urgcntc  neccifitate,  probabuusra- 
cioeft,  quamobrem  eam  r.on  facilc  fit  alicnaturus.  Qnandocnim 
ufusfructus  itarchnqni  porcft  ut  fcrvitutcm  fundoimponi  fruc- 
ruaiiusra«iatur,quid  iu6V  ufosfructus  iia  Icgaiiqueat,mcxigcme 
ccccflitatciemipfam  ycnderc  peffittffr  hmctex** 

Ad§.Siarborcs. 

QVas  arbores  fructuarius  habeat,  quas  irejn  proprierariat,pliw 
ribus  ptofecutifurous  fupra  tn  /.lew  I.  &  ia.  99d**bi&  bic H 


Adl.fiquisita.20. 

x\  LegMUtm  iu\*#*m,ff*£l*s*nnM  ihsfundid*  kffi 
Mumcdo  inteligtndmn. 

2.  Mi0  dnbitsndi.  _ 

atw*  redtms  **• 


n*os  ali(*imfrndid4rt. 
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C I  q«»s  ita  f  legct,  fructus  annuos  eias  fandi  db,  lego:  perinde  eft 
&zefi  ufusfructus  fundi  legatas  eflet.  ut  bic.&  l.cnm itam+ 1 .  dt V- 
/*/y.£^.Dubit«di  tratioera€,qaodlegafUTO  annuttiiiab  ufufru- 
ctu  legato  in  nonnullis  dhfcrt  l.in fmiulu.t.  cumfim.de  Ann.Uv. 
l.fund*  3  t.&ibi  D7>.de  Vfufr.  L<g.quia  taracn  non  cerca  quanritas 
annuarclicra  cft.necparsctiam  ccrta  annui  fiructus,  obtinuit  hoc 
lcgatuincHeinftarlegati  ufusfructus.  Etconfequenterlegatarius 
ipfcfundo  frnetur.  MancTdiverfum  ab  hoclcgato  cft,  (fxcditus 
fiindi  aut  cr  ijsannua  pars  aliqua  hastcdi  injungatut  legacoriodan- 
da.tum  entm  ha*res  iplc  rem  colct,  8c  legatumannuatim  lcgatario 
fo\vetM.fxndi.%t.deVfufr.Ltmt.  I.  dtfuncta.jt.  §.  Semvronro.  infrk 
tod.  Dommue  Bronchorft.  Cent.  i .  Controv.  j.VoncBMb.  i  o.  Comrn, 
c.).P>ntU*Ml.l,C.deBonJl*attf.i,mtmfi2..&  i}. 

Adl.fcdetti.25. 

f.Si  operas.)  Videqax  nosinUeancta^r8.infraeodi  nbihic  |- 
expucatur. 

r  * 

Adr.fiopcras,2t£ 

QVidpercipiant  h*rcdes  fructuarij  plcniflimc  tradimus  infra„ 
tn  Uefuncta.  totLubi  vidt.. 

Ad  1#  fl.  pcndcntcs.  27.. 

Ptincip.pRucfuspendentcs  pars  fundi  funr  donec  fundo  cohe- 
rtcntJ.fructHs.44.de  Kei  Vmd.ubi£xi.  Etrcctc  igitur 
apprchenuonc  funditranfeunt  ad  frucrnarium  ut  illc  Jeos  pcrci- 
pnt.ut  bic.Sicenim  &  c  divcrfo  frucrus  pcndentes,  fructuano  de- 
foiiC to traafcnnt  «4p Mprieittium.  vxk&a  ths.infra  itkl.de functa. . 

§.Si  quid  cloacarij; 

Oftfra^ 
quaha  funtqua?  velcloacarum  vclvi*  Vel  aq*»doctasnc- 
rninc  dcbentur;  uthic.vidtauanosfrvrainl.  7.  f.  auonitm.  eod.b.t. 
Iunge  ctiam  his  quz  nos  infra,  tn  ijabfento.  4S.c0d.tu. 

Adl.omiiium^2  8;&ad  1.  quotics, i4v$.fin, 
Anomnium  bonoium  ufufructu  IcgatO,  fructuarius  ars  a 
exolvayraciaraof  nos  infra  **/.*/*.  dt Vfu  &  Vfufr.  Lt^ 

Ad 
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QV*  de  ufuftuctu  accrefccndo  cractanrur,  ea  no$  fervaraus  U- 
bro  ocravo  fubtilitaturo  noftrarum,quototam  matcriam  jurii 
accrcfcendi  cxphcabimus  late,  fi  Dcus  viram  &  otiurodederir,A* 
licnumcnim  ab  inftirura  brevitate  foret  hoc  opus  ijn 
fetataracn fccxpUcata  h*c  Leftinfra,riM  J.i>nmn%*. 

Adl.liiifusfru«us.}6*. 


r.  Ij£4toufijruB*4rtdmpfteAdifiMmm^ 
fuidjmis.&j. 

2«  In  obligatiene  frofrietatis  diverfrm. 

4„  guibm  remedi)s  caveatur^legatario  njmfruftu  imftftU» 
ne  tiifici)  extinffo.  <jr  $  -ac  p. 

6.  jgnid \uris fttstfofrufiu infuU  legafe,  &  ea  motata. 

T  ^td\msiit  UiMofcyfk 
ejrsmm.t» 

TEftaror  arear  t  ufumfroctnm  Icgavit ,  pofteacjue  ci  xdificium 
impoluit,  idqae  viuo  eodcnaOpcrijt.  Africanus  hoc  locoper* 
hiber,are«  ufuoirructum  debefi:quiaputacadefn  ficarca.f ' 
f  e  verd  cdificio,quia*rea  murata  cft,  eriamfici  acccdat  fu 
lcgatum  tamennon  deberur,  ncquecmm  jam  arearft fc< 
Scd  hpc  in  proprierare  non  ita  foret.cum  rdificatura  in  eacedac 
foloi  ProindC&aliuddiccndum  t  in  obligationeptoprietatis.  nam 
ex  ftjpulatione  quidem  xdificidiropoGtoareae  itftiraacio  debetur. 
l.cjHira.  §.  *Tcar»,deSolHt.  nonutrumque,quia  ftrpulationesfcre* 
ftncriusaccipidntur.Sedcxcaufalegati  juxtaSabinianorum  lea- 
cenrtamdeberur  utramqae,  nifiiaroenprobet  hsres  mutatam  te- 
ftatOfisvoIuntatem./.7H«fc*^c  l^.i^Lftrvum  jU^tJt*rt*4e.L<g. 
u  Diileniiile  videntur  PtocaUin^arg.tex.ml./icb^ns^.f  en.de  Log» 
3<Sed  utfad  rcm.qurdfipoft  morrom  tcfcarorisxdi&ciumfit  im- 
pofitaro^&pcrindercm  mutariatquc  ufumfructura  cxtinguicon- 
ftar,iique  ruerit  vel  comburatnracdificiura,  ufusfructus  rcfti  tuitur 
ipfo  jnre,fi  moddid  fiat  intra  tcmpus  quopctit  nonutendo,/.^»» 
area.6i.infraeod.  Cererum  harres  nihilorainus  *  tcnetuiex*teita- 
mento  fi  pofait*dh5cium  artte  tr^dit^tmemiiftifruttua.-VeMe  do- 
16 fi  poft  rradltionem.  /.  r.§.J?»./:  6&l.7\QuHfiMod.frf.tAm.l.fie9 
-&C9ai  Sm/.frww/.Paratumctiamcft  fructuaiiointcrdictum.  Quod 
tYi*am  clarDffi  viaut  damardificium  pofucnt  hftres,  Scd  co  c«»  fu 

Vjy,  ceflarer 
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ceffarct actiode 4a\o,per t  ii %.& %.de Dph.Rcom ra  verd  t fi infula? 
ufusfrucrus  lcgatus  fit.quae  dcin'  arca  facta.poftca  novi  infulirefti- 
tutarft:ufusfructus  nondcbctur.  uthtc.  quia  uonut  ib'\  cadcm  a- 
*ca  erat,ira  luc  infula  eadem,  iedprorfus  alfaac  diverfa.  Eademe- 
niro  area  numcro  erar,inlula  non  cadcra.  l.fervitutes.§.fubUtum»elf 
Seru. Vrb.  nam  quod  reftituitur  nunquam  ldcm  nurocro  manct,/, 
repeti.princ.Qutb.t^Codyf.  */fmitt,junc*l.  ftipuUtio.f.fedfiquis. 
deVerh  Obl.  Atfi  partcs  cbmrautatatdTcnt, eadera  infula  mancr„ 
l^uidtamen.  $.pen.Quib.  ^Cod.Vf Amitu  LpropenebMur.de  ludic. 
Ln.  dcLeg.2.  Similis  quoquc  rario  fchyphonim  ttft.nam  (i  fchy- 
phoruru  ufusfructus  Icgatus  fir.deinde  mafiafacra&  ircrumfcjr- 
fhef. JLicct  cnimpriftina  qualitas  fcyphorum  rcftitutafit,  non  ta- 
mcn  liliiunt,  quorura  uiusfrucrus  Icgatus  crat.  tcx.bh.  &  ufufru- 
ctus  igitur  non  dcbctur.  Quid  tamen  *■  (t  ma(T*  ufusfructus  Icga- 
rus  fit,  &  indc  ?as  fiar,  ufumfructum  cius  iuterire  conftat.  dJ.  q*id 
tame».  f. fimdf 4. tzmctCicnim  materia  maneatcadcro,  forma  tamcti 
cVqualitas  pcrit-Alia  quaeftio  cft.fi quod  cx  maila  factumeft  vas, 
rurfusin  roaflam  rcdigatur,annovimmz  roafl*  ufusfrucrus  dc- 
bcatur?  Aro  deberi  quiafeadcm  mafsa  fir.  Cujacius  concrk  quia 
roafsafit  nova,nechocpofsc  irear  comparari  quae  feroperrnanlcrir. 
Mihi  placct  Azonis  fentcntia  Bc  roatsam  arcar  comparart  rccre* 
Forma  cnim  atcas  mutata  cft,  &  hic  fbrra a  mafsr ,  cademquc  mafsa 
fuit,  licecob  acccdcntcra  formam  racta  fit  fcyphus.  Pland  r  fi  quid 
facto  hzredls  vel  alterius  ctiam  accidcrit,  ob  dolura  &  culparo  ac- 
tionca  fbre  non  cft  ambigcndum.  iufrk.  Quib>*S\iod*Vf% 

■ 

$#ftipttlatuf. 

EX  hoc  tcitu  notandum  plenara  proprietatem  dici  coi  adcft  a- 
fusfructus- Is  nimirum  qui  non  fervitus  fcd  fxpius  dotninij 
pars  dicitu  r.  L  4fuprk.bj.vide  (jutnosUtcinLi  .fufrk  tod\ 

Adl-nonutitur.j*. 

1«  J%*$md$  accifiendum  ftt  quod  dicimus  ufumfruBum 
ulitnarifofc* 

2,  Ctndliatur  §.fe»uby  lnH.  tcd.&  UtMlurt  Vou 

■ 
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QVod  hic  rclatorn  cft,fructuariumt  um  per  emptorem  ufusfru-  B; 
ctus.quamcanductorcm  aut  gtflorem  uti  pofte,cV  ufumfru- 
cruraconfervare.dubiummovir.anufusfructus  ctiam  in  tertujttfe. 
alienarr  oucat :  idque  ez  hoc  tcxtu  pcrmifeum  parer.  convemtl.  cui 
67.  infrk  eod.  Nccmuiattf.  pcn.  Inft.cod.  namquod  ibi  dicitus  *? 
cciTione  aftisfrucrusin  aliumquam  proprictatis  dominum  facta 
nihil  agi  •  id  ira  accipieadum  eft,  quodcellioae  fictain  pctfdnara 
alterius,  nihilommus  ufusfructuj^onfiftat  in  pertona  cedentisA 
quodque  celTionarius  nihil  alrad  acqvirar,  quam  commodiratern 
ttuendL  uthtc & l.neeefltrie*  $. §.J?».  de  Peric*  &  Comm.T^t  Vend. 
Arque  indc  t  jam  planus cft  fenfus  I.  ufusfructus.66-  dc  lurc  Dot.  v 
aamquod  ibirclatum  cft  ufumfructum  alicnatohi  addominum 
nroprietatts  rcvcrfurum,  id  inrclligirurflnito  ufufructu  inpcrfonaf 
ccdentis.Nampoftquamid  accidit,ccffionarius  nihiJ  ampliushabe> 
iuris. 

A  Nufus  fine  frucr»eM«e^«plicamas^ 
J\wm.i4.d<VfiCrHM>.al>vuic.  r 

AUI.ufufrucfuarius.44» 

i>  guid fimttuviMs  ddifcdre  m  rcfru&tMrisqutdt,  <y 
uuomed$.  num.  3. 

2.  Conaltmrl.ji.infiltcdi. 

QVod  t  hic  dicirur  fructttariura  nrwum  tectoriumparietibut'  u 
^^mponcrc  non  pofse,  etiamfi  domidiconditioncmfaccrct  rnc- 
Korcm,  ijs  convcnit  I.  ufufracruarius.  61.  mfta  cod .  Ncc  t  mutar  I. 
fl  cuj  us.  i  j  .§.rrucruarius.  fupra;c*  i.  ft  arcae.7  }  Jnfra  eod.u  bi  defini- 
nir.fructuariam  conditiDnenrdoraini  facctcpofsc  meIiorem,6r 
cafam  iu  arca  «dihcarc:  nam  quod  conditionen)  domini  facerc  pb^ 
reft  mcIiorem,id  dc  cultu  accipimus;cum  jurciuonthil  quicquam 
«dificare  qucat,  ttt  bic.Ced  rcm  folararaodo  curarc  ur  decct  bfcnurn ' 
patrcmfamihas.  l.fed  cmm\6$  inf.  eod.  Er  perindc  4 quod  ardificare 
euracafampofsedjcitur,i»</./.7^.iddeminutiori  acdiBcio  cx  bc 
nignaa?qmute,accipimus,  qoo  fructusrccordaotar,nonvcr6uIi; 
ouoiwmu  rci  qutquam  mutctur  nwdov 


■ 
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AdL.fiabfcntc.4*. 
u  H*hs  abfentUfruftu*ri\  mmine  nMfuns  sn  &  quam 


2.  TruRumm  *h  enusgrsve  impeufarum,  ufumfru&umde* 

ferert  fttejf, 

iA*  viesnus  futei  velfentis  negsre  etmtributionem  im  ' 
refeciienem  eiusqueit  renummdoL  ufui  aaus* 
4.  Oners  suerum  dses  eefit,  eui  ineumbant. 

*    Princ ipj  C I  haues  t  fructuario  abientc  rcro  reficiat  (id  pu  ta  quod 
^fruciuario  incurobit^  iicctharres  ob  inccrtum  cvco- 
turn  fibi  qn^aromodo  ipfi  proipiciar ,  nihiloroinus  n#gotiorum 
gcftoruro  actionero  habct,curare  ipfageflerit  negotium  fructua» 

ju  rij»  cumquc  fibi  obligare  volucrir.  Planc  r  fi  fructuarius  ob  onus 
impenfarum  deferere  ufurofructum  volet,  poteft,  nec  reficcrc  co- 
genduscft.jtt  hic.&L  cum  fruftuurins.  64.  infeod-  Vnde  qusefitum 
cft,cuminGallia&Belgicainrounicipijsplcrumque  putei  aqua- 

3.  rumhabeanturf  ufuivicinorumcomniuni,qujqueavicinj$com- 
rnunXfumptu  refici  (blent  Seconfervari:  an  inquam  quifpiaro  c* 
vicinis  ncgarc  contributioncm  poflit  renunciando  ufniaquz.  Ad- 
miirumtaaicn  cft ,  yicinos  quofcunque  in  rcfcctionem  tribucrc 
cogendos.^  /.^^^C.^Op.T^.Nec  novet  hic  texrus, 
quia  in  eo  divcrfura  eft,  e6  quod  rem  ufufructuariam  defcrcrc 
pt}vati  jurisfir,  6c  ufuftuctui  rcnunciare  njhii  fifealjud  quaro  be- 
neficiofuo  renunciare.Quod Cc alias  permiflumcikrcg^laiiter.Po- 
vulg.  E  contrarid  verdrcnccre  putcos,  aqurduotus^portus  cV  res 
conumiics ad ornatum  &ufilitatcm  cmtatium  pcrtinentcs,  quo- 
s4a«iroodQpublic4im eft.  srfrdAfortus.  ut  ob cam  rero  a  privatis  a<* 
publica  paruro  coramode"  argumcntcmur.  Dcniquc  ut  roaaime* 
quis  rcnuncict  ufui  putci,quia  taroen  vicinus  cft,uti  ctiai^  clancu- 
lum  jurc  rcnunciato  potcft.  Imbert^in  Zncb.  Iur.  e.  vicinus  *n 
contribuat. ulUf/tns  Iaf.  tnLijtum*i6.C>de  lure  Empb.  itcm  Svecula- 
tirem&ajias.  Ethocqnotidic  obfervari  vidcmus,  ita  ut  rcluctan- 
tes  officio magiftratus  adaoccogtpoflinr.  Quod  rationetn  habcr, 
curo  pro  his  non  tarn  pcrfonae  quam  prsedia  icncan  t  ut.l.jmperatora. 

4»  de^PubL &Vctt.  Plane  ad  roncraquod  attinct  quorum,  jani  ccflit 
Coufhotndo  dics,magis  cftea  pcrfonsJiareputari.Idque  in  Gallia  fcrvari  Cofla- 
GdUut      iius znr\QtAUinl.cumfru£lu*rius.  fainfrM  eod.  Eoquc  &  pxo  ijs  te> 
ncriharrcdcmqui  dcfcrit  ufiimfructum.  Pcriudcputa  acfi  ip£u$ 
factovel  fuorum  rcs  dctcrior  eiTct,pcrfonacins  obligata  fcrct./. 
fidt*m6jwinfrkeod. 
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i.t.  m 

AN  &  quatenus  filva  in  fru&u  fit,  & quas  arbores  fro&uariis 
amputare  queatvelmirojs,tta&amusfopra  adL\Q*i\.\xjdn 
i*V  f.  etiam  aSei*ttue(l. 

Ad  1.  ufufructu.  jz. 

t 

*  A  N  &  quae  oncra  actiibuta  Jft u&uarius  fcrat.phiribus  cxplfca- 
-tVmus  (upra,f0/.7.$,jiw«i4»i..e«i.ubividc. 

Adl.iicui.i3* 

"pvE  amittendo  ufufrudu  per  mutationem  arcsrfic[infulatcginnu 
J-^fupra/»/,  )(*h.K&mfr*J.  refeti%6.  §.ret.Qmb.M*d.  Vfmfr. 
tAmttt. 

Ad  1.  Anufusfructus.  55. 

T7  Susfructusecclcfiarautcivitati  rclidus  quamdiuduretexpU- 
*  cui  inftit't$n  t.MfusfmftMs.i\ .  Qwb.  tJMod. ubiplenc* docui, m 
quatcnus  collcgium  aut  univcrfitas-ufumfructum  pctdat. 

Adl.defbncta-53, 

1.  Frufim  tjuet  fmSuarimftrctfittranfmiltunturadhd^ 
redti.  * 

2 .  ^siliudhic  ttt  quam  infruttilm  detu^  quemede» 

3.  Fruclm  auiftrctfti  dicantur. 

4.  Bona Jtdei fojftfer idtm  hac  inrt  cum  frucluarieyut 
habtt. 

J&id')v*itfitdtfru0ibmaui  tafuin  terramcadunt. 
f.  furtSaxonitoautd  inhacrt  dtvtrfum. 
7.  Vafatto  defuntlo  defruclibmauid\uru. 

Jiuid\uritfttpeftrdftrvi  latatijiuu 
p.  ^redivtrfadividtndtfrucluiratioft  httrfrefrit* 
tariumeJrfrucJuarium,  quaminttr  ceu\ugti  matrimonie  foluto* 
10.  CUricmquid  \urit  habtat  iu  ftrcifitndis  jrutiibm  bt> 
.ntftti\.  &  rtum.it* 

Z  z  Keguiiatt 
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^  T>  Egulare  cftfru&usf  pcrccpiesabufufru&t.ariotranfrairtiad 
jE\hircdem.  uthU.l.i  i.§.putlMariui.fMprkb.t>ubtdixi obiter.&L 
Jtfrutluartw.  i  j.QutbsJMed.rf.jimittAgitui  &  fi  mciifc  Dcccra- 
^    bri  thuclu_iiocv-rui-#ojam  tumfru&n-pcr  colonumfintperce- 
pti.non  obftante  eo, quod pcnfio  dcmum,  Kalcmdis  Martijsinfe- 
rendaeft,eandem  dicimus  imegram  hatrcdi  fru-tuarij  folvendant 
cflc.  ut  hic.  Divcrfunr  veid  cft  infrudtibus  dons,  ut  tradtaiurinfrk 
inL  dtvortw.  SoL  %JMatr\m,  ubi  vidc  ngftra.  Scd  percepros  tantups 
hxrcs  habet,  rehquos  noh  habcr.  nam  &  fi  decedciuc  fm&uario 
matun  clTent,r.on  ccdctcnthxKdU.i2.$.ffur.f/tpra  cod.  $.u  vtro. 
lnft.dc%er.DtM.  Deniquc hcct  alias  fru&us  p-rcipcrcdcfignetcos- 
in  horrcum  condcrc,**  ml.bont, fidct.+S.  dc  Acq.T&gr&omSn  pro- 
^   pofito  tamc  n  non  requinmus  ♦■  cos in  horreum conditos,  (cd  latis- 
clteos  fcparatos  e|!c  (oio.  d.Li$.  Qutb~  ModSf  tAmitt.  Quodtpw 
lum  tamcncV  cura  modeiamine  acceptum  clt,  ut  fcparatt  faltera 
fnit  fru-ruaniiu»roine.namfi  a  fiirc  dcccrpti  fint,  fruftuario  har- 
redivcciusfuitia&ioparataeft.  dj.i  u  §.  Iulutnm. futn*.  ubidixu 
4»   Fallitverdf  nccurims,  qui  in  fructibus  pcrcipicndis </./,!«.  Q»*b*. 
tJfyfod,  ?f.  exfjw.contianum  quippiam  priorjbus  ftatui  de  policf- 
forcbonx  fidei  antumar..  na-m  parncula  auten  lbi  non  adverfati- 
>a,tedotdiuis«5c  fubjunctivaeft,quod  interdum  apud  junsautho- 
rcs  fit  phrafi  Grxci.  Iraqueibi  rc  ipfaidcmdc  bonar  fidci  poftef- 
foreftaruitur,nimirum  ut  feparationc  fiuctuuraiiolo  facta  pcr« 
ccpti  quoque  fructus  UHelhgautur,  m  boB*  fidci  poueiiorc  pcrin  • 
5,    dc  uttructuario.Qiiidergoii  qui  cafu  tin  tcrramdcciderinttffuc- 
tuarij  non  funr.qu  u  occ  lnrelhgunrur  perccpti-far.fff  d.l.fi  fruflua. 
tius.  S*  d  hoc  bona  ratione  Batdus  tcroperat,  niii  lfti  ipfi  jam  a  frus- 
tuario  (iat-nohloco&cougregati,  aut  ati.s  in  horrcum  rccondui. 
4t    'Bal.ind.l.ftftuHuarttaM&ncj  irue  Saxonicoin  liac  ic  pauldalitcr 
IwSdxrn.  cautumelt(  quod  &  morihus  Tranfifulanix  fcquimurj  ut  qux- 
imkAc  rt    cunque  fata  -  fructuario  funr,ab  tiTTCdibus  quoquc  cius  mcrantur, 
mvmjmm»  Scbncjn  ^U  vetoJnsl.de  T^er.  Diu.num.^  Dcnique  tametfi  idcmt 
CcmHntmk  aulrior  ibidcm  anncrtat,/i>*m.  }.  ckfecdentc  vafatto  nnc  fitro  poft  mc- 
ftudrum    &m  Auguftum  Sc  antc  Manium  fpolt  gl  hic.j  frucciu  feudi  non 
4*bu  from  ad  filias  &  haercd.s,  ted  ad  agoaros  &  dominum  fcudi  peuincrc  j  ad 
hmUf      hxredcsvcrbpcrtinercfipoitKalendasMartij  dcccdarrprr/-A\/«  c. 

hu  confequentcu  hic.fin.Ux  Corradi.  in  ff  Feud.  t*men  id  eo  tcxiu. 
non  dehnitur  abfolutc.  Ideoque  Wcfcubekius  ibi  annorat  ,eiuf- 
modi  divifionem  abfurdamforc,  cVtcn-iidam  racionem  l.divoruo. 
$Q\M*tiim.fctuHduw%s4lex.t*d.l.divattto.  Wefcnb.tnr.ot  udJ.hc. 
Scbneid,  Scd  roagis  cftcamrcm  tcropcrandam  ad  rationcm  uluf- 
fmctus;  utviflclicetpciccpn&folp  leparati  vafallifint,  foloverd 

coh.a-rcntcs 
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co1i«retitesclominoccdant.  Mwinaci^iTi/inc  fumma  difficultate 
calculmillc  qui  in  fructibus  dotis  receptus  eft,  ncqueat  in  hac  rc 
admitti,  cCim  ob  fucccflionum  longam  ierkm  pteruTOqueoronino 
inobfcnrofir  guo  anni temporc rcs  ptimum  tcudofirconfliruta: 
Quinimo  &ipfumfcudumdicitur  uiusfructus,c.*«.  f.fin.inqnrb. 
canf.  feud.  amttt.  c.  un.  infine.  defeud.cog.  6c  fructus  rendentcsipfi 
quoque  pars  fundi  fuiit&corifequenrcr,  redcunrad  dominum./.y? 
pendentes.fup.h.t.Vltnc  fi  fervi^frucruarij  locatar  opcr*  finr,6cdu- 
rantc  reaiporclocationis  fructuariusdeccdar,pro rata  remporisdi- 
videnda  pcnfio  cth.l.fcA  etfi.%  f.^.fi operat.junc.  Lfioperat.i6.fuPrk 
eod.  tAlheric.  de%of.  inarg.  d.l.  t6.$.fi  operas.  Idemque  in  Gmihbu» 
judicandum,&  rationcm  habet,ne  hsercsfructuarij  careat  penfio- 
ne  roraquae  jara  propartc  debcri  incepicjaur  proprierarius  careac 
parte  rcliquaquz  frucruatioobdiminutioncna  capitis  tota  deberi 
non  poruit.  Siquist  ver6  indccelligere  veliteandcro  dividendo- 
rum  fructuum  rationcm  irtcr  fructuarium&  dominum  propric- 
tatis  tcnendam  quacftrntcr  conjuges,  longc  abcrrabit,  qiioniam 
marituscx  juris  ratione.dominuscft,  Ldoce.C.de  Rei.  Vind.cumfm. 
ufuftuctuatij  vcr6  jus  nt  plurimum  confiftit  in facto  fruendi./.  U 
infra.  Quando  Di.  Vff  Leg.  Ced.elegAnter  Henri9tnSmerm.inlty.de 
Vfnfr.  *4ccreftpagt\  9.  Anver6ciertcustinpcrcipiendis fructibus 
eiu iiJcro  cum  frucruario  ftt  juris,qucri  poreft ,  6V  hoc quidcm  glof. 
fx  probatum  cftgl.in  cpraftnti.de  Off.OroL  m  6.  boaa  ramcn  ratio- 
nePanormiranu*  aurumar,  ne  percepros  quidcma  clcricoad  har- 
rcdes  tranfmitri.  lAbbjn  c.ult.diTeeuhClorfac.  gLmi.z*  frde  A/i- 
non.Ciu.liir.  to.qubd  nec  de  ijsdifponcre  pouit.c.ad htc.de Teffam. 
Haec  ita  fi  non  monbus  diverfu m  obtinear. Sic  eoim  in  Gallia  qnz- 
iira  a  clcricis  nominc  privaro,  &  ftucrus  adco  cx  bcncflcijs  percepti 
rranfroittuntur  ad  harredes.  QofiaL  in  d.l,  divortio.  quicV  cam  con« 
fuctudinem  probaro  pcih:bet,p<r  c.cum  tibi.&  cptt  ibi  Tan.de 
V<r^.Sig».cVOfticnfcmallcgatquieara  quoque  extraGalliam  va- 
lcre  ttftiittit.Oflienf.tn  clemgratu.de  Tbfcrip.Ac  tametfi  Panormi- 
tanus  idita  temperctut  in  lmmobiltbus  aelcrico  relictis  nonpro- 
cedat:  contrariuro  ramen vel  maxime dc  ijs obrinuit.utego  faltern 
in  his  locis  Belg icar  obfcrvaui.Deniquc  ncc  in eo  Coftalio alfenfc- 
rim^  quodfr  ucms  bcnefic.divifioncroadroitranrinftar  frucruura 
rcidoratis  marrirooiiio  foluro:  magis  cnim  cft  bcncfkia  percipiin- 
ftar  ufusfructus.  quia  resecclcfiattica;  propric  ad  ccclcfiaro  perti- 
nent,  &  aclcricis  dctinenrux  bencficiaiio,  quahufusfruerus  jure. 
Dotalia  vcr6  ampltus  ctiam  ctviH  rationc  in  dominio  roaiiti  funt> 
ftr tex.iu d.L  doces  C M  ReiVind. 

Z  z  z  $,Scra; 
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§.Sempronio. 

a  JJegatut  fuprain  ijsqus  ponimus  tdLfi  t}nU*i9Jod.t.Vbi$\c* 
Anc  pofuimus  quando  lagattirn  annuum  aut  ufusfru&us  cen- 

fcatar.. 

Ad  l.ufufructuarius.  «i. 

PRo  vocctivum  pomrCujaciustc&orium.utconveniat  curel. 
44. fupraeod.  Cttjtu.i.Obf.  a^Scd  hoc fupcrvacuuro  cft, qui« 
&cx  retentionc  lc&ionis  folitar,  nihil  abfurdi  rcdundat.  Rivus  c- 
nirohic  pro  canali  ponitur,quiegercnd*aqu:rpluvix.maruntisa 
tcfto.parictibus  imponi  folet-  Opponi  vcrd  huic  tcxtui  folct.  l.Jiin 
rtr^  rr.infra  eod#Scd  vidcqu»  ponirausadcarum  conciliatio-- 
ncrn,fupra,  wdJ-44.  eod. 
•  * 

Adl.ufufrnctuaiius.  62. 

VSufrudbuarium vcnari  in  (aitibu*poflcfljonis  poffc,  cuius  ufu-- 
fru&uro  habct^conuat.roodoaMimalia  mcluiadiave  fubftitu- 
'  UiCadcrabonitate;tcJUtuatufufru^u,fiuito,  tex  btc,  id  ita  quando 
fritftttft  fundiin  vcnationcconftat.  /.  venatunis.  &  tbi  DD.  tnf  de 
t^futtukc  Vfm*  Amplius  hodic  rooribus  Germaniac  &  Gallixcarum  rcrura 
Gtrmum*  ciiam  conftituuntur  fervirutcs  rcalcs.  Qua  dc  rc  qui  plura  rcqui- 
«7*  G*Uts  utt  yideat  quat  ponimus  infra,  in  l.ttt  pomitmMServ.  &  /.  Dtvut.  dt 
mimfh  StrvJty* 

..    Adl.  cum  fructuarius.  64- 

•  » 

^v  Vatcnus  fru&ariusproptcronerarei  ipfam  rcro  dcfcrercpof- 
V<£t#  traaaviraitf.fup_rai»»i.</t^«^  eod.  ttbtjtide. 

Adlicui.ufuftuctus.  67;. 

V Suifruc>usan,&quatenusalienaiiqucat#>traaatuin  cft  fupri. 
itt  U  j|.w*iubLc<,conciuamu*l.  *6 .  deimc  Dot.  &  §.  pen.. 
Inft.h.t. 

Adl#VCtus.6$J#6'o..&  70.. 

flFinalictogal#nMD:'aP't8,n:  »^«ftu^B^egtta*,uluni5ood^uc? 
Oeotumdomino  pcrir^nccfruftnariusalia  fubftituerc  co- 

cquitijt 
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equuijaut  axmcntiufuffuc^u  lcgato,  iolecunfNlcmortijerure  alia 
fubftjruere cogc  tur.  mhic & 9.ftdJttregis.Itis7* de T^fr.Dn».  Vnde 
&probabiiirercoiligas,fcrtu  nonexiftente.aliunde  entn  fubftitu*- 
fe  non  cogendum,  ne vidclicer  quod  benefrcio  doroini  cautum  cft, 
damno  alrerius  cedaf.  IdqUe  rctfc  Minfipget&  Wcfenbcdus  pro- 
barunu*  d.§.fedf*reps.  Subftiiuta  veid  ftatim  domimfiunr, 
quemadmodurociua, fucium  prioia. mhkinfme.L 7:&i»l*44- 
mdl 

Ad  i.  fiin  arca.71. 

ARea  mutata  pcr  impofitioncm  acdifici)  quarenus  ufusfructus 
ictincatur  vclamitiatur,dixi  latefupra,i»/«$6.  h.t. 

Ad  l.fiarear. 73*  * 

TTlde  quse  pofuimus  fupra  in  I.  ufufru&uarius.  44»  cod.ubi  h*c 
relara  eft,  Cc  cxplicatUm  quid  frufcuarius  xdificaie  inpnedio 
fibi  fcrvicntc  qusat- 

D)E     V  S  V  F  R  V  C  T  V 

•  ACCRESCENDO. 

I 

TiTi  II*. 

IVs  accrcfccndi  dicitur,  cum  ex  duobus  autpluribut  concnrren- 
t jbus,  deficientis  porrio  alteri  accrefcir.  Eft  cnim  ab  accreicendo  • 
diftumjjurifque  poreftaremdcfignar,qua  fine  facto  aut  vplunrate 
noftra  increroentum  juris  quafi  latens.interdom  pcrfonsrintcrdum 
rei  ratione nobisadjicitur.  l.ftjnis.  \$*&l-l*i  *x dnnbm^.fnM 
ffcq.Her. 

Dccrerurrrvero  mihi  eft  inprarTemi  quam  pauca  de  co jureper- 
agere,qu6d  eonftirui,  volcnte  DeoSubtiliratibus  n«ftris7t£.8.ple- 
raquc  tam  dc  ufufructu  quanvhcf  editate  &  lcgarisaccrcfccndis,6e 
rrquid  aliud  in  jurc  noftro  ad  earorero  pcrtineat ,  alttoti  ftudio» 
tractare. . 

AdLii 

n  nttAurefcendiqmM  retjmirJUi 
2;  C$*ysntles      medh  dicemus. 
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3.  Jtuemadmodum  accipiendum  fitquedhtc  rffertur^ufi- 
fruclu  partis  rcifeparatimrcliclot)us  atcrcfcendinoneffe. 

4.  Suerinm  notatta. 

5.  DeMe  conyunelis  quidyuris  fit. 

6.  Reejrverbis  ftmul  con\un£li  qui  dicantur. 

7.  Re  con\unSiwum praferantur  con)unftis  verbis. 

i.  Species fingularis  qua  reejr  verbis  difunfti\urc  accref. 
jctndigaudent. 

9.  i^in  lus  accrefccndi  ethm  in  tontraclibusfit. 
10.  iAn  emftorbdtcditatisgaudeat\ute  accrefcendi. 

QVoties  ususpructus  ttfutm  eft ,  ita  inter  fructutrios  csl  fta 
MCcrefctndifi coniunctim fit  ufiufruam  rtlictus.)  Princtpio  1  igt- 
tut  ut  iasaccreicendi  locum  habeir.duos  plercfve  intct  fc  conjun- 
croscfseoporrct.Conianctost  fcrc*  dicimus  tiiplici  modo,Aut,pu- 
ta  Rc  rantum,aur  Vcrois  ranturo,autRc  Sc  Verois parircr, l.tripltci. 
14.1.  d$  Werb.Signif.  Vcrbisconjuncti  dicunmrqui  continuaora- 
tionc  in  einfdcm  rci  partibuscopulantur,  utfiiradicam:  Seiofun- 
dum  M*vianumdoIcgo,  &Sempronio  eondero  «quis  portioni. 
buc.velita.ScipcVSempronioufumfructumarquispattibusdoIc. 
go.Bi  nimiruro  re  dtf  un£tiimelliguntur,quiacqualesparresfunr 
xelictx,ezqucintcltecta  fcparata:.  Etinrer  cos  etiara  jusacctefcen- 
died.l.re  c0njnncti.S9.de  Lcg.iJjriplicide  Verb.Signif.  Quod  enirn 
hicrelarumctt,jusacctcfcendi>  cctfarc  fi  unicuique  leparatim  par- 
risufusfructus  rclictus  fit,dc  rcgaiis  fepararim  pofms  acceptum 
cft,  niroiruro  quemadmodum  rc  conjuncri,  id  etl,  ij  quibus  eadem 
res  fincdefignatione  panium  feparattm  relictaeft,  cjncurfu  parres 
faciunt&jurc  accreicendi gaudent:  itanqn  gaudere  jure  accref- 
ccndi cos  quibus  fingulis  fcpararim  pro parrc  res  aliqua una  lcgata, 
cft.  gl.hic  invtrb  partiS  rei.  <junm  hic  alij  conrmnniter  fcquuntnr.  Scio 
equidcmf  aSucnno  in  dubronrvocatum  acdifpntatumcfle,  in  ijs 
qui  faltcm  vcrbisconjuncrifunt,  accrcfccndi  jus  noneflc.  Scdnos 
cum  plcnc  confutamusinfra,  inl.pen.  eod.tit.  Illud  conftar,  tamctit 
vidcantut  conjuncti  vetbisjegato  ita  facto,  Titio  Qentttm  &  Mx- 
viofundum  conjunctos  non  cfle,  ncc  ccncurfum  ad  jusac- 

crt  fcendi  intelligi,  tex.  in  l.  hujufmodi.%4.$'quibus.  de  teg. i .  Scd  a- 
Jiudcft,rcunacaderoque  oratione  kgata  duobuspattibusiquis. 
Tantundemdicimustde  re  eoniunctis,utfiIcgaturo  itafir.Tirio 
fundum  Scianum  lcgo,  Sempronioeundem  fundum  Scianum  lc- 
go,ut  cnimvcrbis  videnntuidi(!uncti,re  tamtn  jpfa  faciuntpartes 
«oncurfu>&  jns  accicfccndi  Lbv\\\zi.dJ.rtcon}«ncti.&dJ.trtplicUn 
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fne.  Qoa  taraen  in  fpccie  pethibent,  non  tam  locum  habcrt  jus  ac- 
crcfccn3i,quam  non  dccreicendi.2><Z>.**»V««.  Re  Sc  *  verbis  fimul  *• 
conjuncti  funt,quibuscadem  rcsfinc  alicjuapartiumdefignatione 
relinquitur,hocroodo,  Marviofc  Sempronioufomfructum  fundi 
TufculanidoL-go.Etidquidcro  inDiopiijOim«m  huius  juiis  ra- 
tiosem  cadit.  Qtioniam  cnim  duplcx  hoc  vinculutn  eft,  qui  ea 
conjunctione  gaudet.ceteiis  praefcriur,<M.rf  c0niuncti.t9.de  L*£j. 
$.idem  eil.wfr* eod.  N»m  vcio  re  conjuncti  pixfcranturr  conjun-  7V 
ctis  vcrbis,an  contra  hi  ilfis  quatripoteft:&  lmerpretcs  hac  in  rc 
y^tizm.propter  obfcutitdtetextus  in d.l.re*conytnctu  DfD.  ibtdem cum 
recenttoresttum  frtfci  ab  Accurfxo  *Uegtti.  Ego  ita  0atuo,cos  Concur- 
fcrc  ncc  ahcros  aiteris  prxfci:\  Quod  tnfrkdoctmus  in  t.pen.h.t.Scd 
tcvcnirc  potcftutfi  quircctiamac  vcrbisfintdifiuncti,nihilomi-  • 
nus  jusaccrcfccndifit.  Vcrbigratia,fi  uniproprictas  &  altcriufuf- 
fructus  lcgatusfit,  &is  cuiufusfructuslegatuscft,vivo  tettatorc 
decedat  ufusfmcrusdomino  proprietatis  accrcviflc  ccnfctur././J7Y- 
tio.  1 3  .Jufrdjm  1  .fsc l.fundus.a.St  Vf.Pet.  Scd  id  fcrl  fingolarc  eft, 
cumufusfructus  in  nonnullisquan  dpminij  patsGt.utbic&L* 
fuprk  eod.  vide  qua  nos fuprk  tnl.u  de ufufr.  qvoties  ufksfructus  lc- 
gttus  cft>)  Quia  hic  noroinatiro  de  ufuhuctulcgatoagitur.qua?- 
fctu  m  cft,A  n  non  jus  t  accrcfccndi  etiam  in  contractibus  admifsum  ^ 
fit?quod  non  videtur.curo  plctifquelocisomnibusquibus  dejure 
accrefcendiagitur,  id  tantum  rrerr.oretur  de  ultimis  voluntatibus 
cV  lcgatis.art  btc.tfr  tot.b.uf 4tc.4trg.Lftmthi.il  o.de  Vcrb.Obl.Hcc  mu- 
tat  l.fundus.6*.  dc  Comr,  Emp.&  1.  r.  Comm.  Piad.  ubirclatum 
eft.quando  quis  fibi  &  Titio  rcm  aliquam  cmir,  Titij perfonara  fu-  » 
pcrvacuam  eflc,  &  contractum  tanium  intclligi  iubtilteie  in  pcrfo- 
m  ementis:namque  id  ipfum  potiusarguir,  jus  accrefcendi  in  con- 
tractibus  noncflc,  quiafundus  nullaci  partc  Titij  fuit,  fcd  rcipfa 
fbhemcnti  abinitiocomparatus.Similiterde  emprore^hzreditam  1* 
quseiitur.magifque  eft  ncc  in  eum  quidem  jusaccrefccnditranfite. 
quia vendhoi  ab  inicio nihil 3 lienafic  ccnfctur,  prarcr  id quod  ha- 
buit  tcmpore  contiactus.  l.i t  j.  i.de Htr.vcl  Act.Vcnd.  Ncc  routat 
quod  dicimus  portione  portioni  accrcfccrc  vcla t  alluvionc,  /.  ft  Tu 
uo.%  $.$.i.de  ufufr.  quia  non  pcr  omnia  jus  accrcfcendi  firoilcteit  al* 
luvioni,fcd  inmodotant»miacitc&  latenteiaccedendi.Minufque 
ad  rem  facit  l,totam,$.  de  Accj.  Har.  obiei  qui  haercditatc m  jam  c* 
fkicicoraraiflo  icftiruit, 4icitur non  accrcfccrc,  quia  is  reftitutiono 
harreditatis  fuccoflionis  jure  quafi  penitustft  exutus.cum  ccontra* 
tio  qui  haereditatcm  vcndidrt ,eam  etiamnuro  pciUdcrc ccnfeatur» 
l.A.%.fM.S^QuU0mXiU4f.  TesJ.  eleganter  CujacJib.ix.  Obf.ix. 

§»  Dcniquc. 

Hic$«relatus&  cxpUcatascft  '\ufain§.imerdum>inhacxeadl,. 
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.  $,  Idem  cft. 

/^Onjunctire&vcrbis  pracferunrur  conjunctis  alrcrurro  roodo 
^-'ttntum.iff  A/c.auiaduplcx  vinculumarcrius  ligat  qulm  unuro, 
d.l.  rccoujun&i.  inf.  de  Lc^.  4 .  Num  ?cr6  conjuncti  verbis  prarfc- 
rantur  ijs  qui  re  conjuncu.taruum  func,.an  conrra,  id  lnfracxplica- 
musfuiius«/.pr».6.f, 

•  * 

j.Interdum. 

1 .  Xe  c$n)uncliquomodo  gaudeant  sure  accrcficndi*  * 

2.  VecceUnte uno  ex legotdriis ante mortcm  tesJatoris qnii 
juris* 

5 .  Ius  accrefccndifortins  inkgato  ufifrncTu  quam  frefrie. 
tdttej?. tfrnum.y 

4.  Juris  vcteris  &  n$vi  drverfttas  in  Ugandi  ftrma  & 
effetiu. 

6.  guemodo accifiencmmjft quaddicitur, in  i.i.fufrlsn 
hac  Lufufru&u fervo  communi  rtlith  ferfomtmfilsnsfervi 


7.  ^mdtnrisjitufufrutlu  reliclodeliberanteexlcgatarsis 
,  cjusd  inris  inquam  in  lucro  \ru£iuum  interea  fercc- 
ftorum. 

"%J  SuCr.uctu  *  fundi  finc  defignatiooe pat tium  feparatim  duobus 
"  lcgaro,legaririj  concurfu  partes  faciunr, &  juri  accrctcendi  fic 
locus.  Hi  enim  conjuncti  re  funt.jm  hic,  Qgaraobrem  tcV  aore 
mortcm  tellatoris^Jcficiciuc  altero,  fupcrltiri  dcbcbitor  totum,  eo 

2uod  nonconcuuat  isqui  fivixiflct,  partem  habuilTcu$.pr»/rc*m- 
9  tiuCde  Qdd-ToH.  Deniquc  t  jurc  vcteritfi  duosfcpjrarim  u  ti  frui 
finere  damuarus  hacrcs  eflcr ,  G  teitaiorcm  hoc.voluiflc  appareret, 
utcrquefoliduro  hibuittcU  duosfcparatiM.  de  Vfufr.Leg.  Scdho- 
<iiclcgatisomnibuscadcmforroadaiaeft.  l,mt.  S.M&iatttem.  C.  de 
Cdd.7  oU.Einovo  igiturjurc  ca  quoquc  infpecic  hartcs  folidum 
raodo  fcracl  prxftaretcncrur,  tk  confequcntcriegararij  habebunr 
jus  accrcfccndi,nificontrariuro  verbisdcclaraverir  tcftator.  d.%.ub% 
dMtem.Eft  tamcn*rVnius.hoc  jus  jn.ufufcuctu  quaro  inpropric- 
rate.nam&  ufuft«ctujiuoJ>us.conUiiuio  pofitaquc  amilTo.iuhi- 
lorainus  idcmaccrcfcir  conjuncto;  quodin  propiierarcduobislc- 
gara  non  ira  foret.*r  £/V.i>am  fi  pars  iemci  repudiata  fir,fvpofte«de- 
nuo  quairaturabalrero  coruro,  accrcfccndi  jus  ccflar,potiufque 
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lubeturtproderc1icra,acconcedacaroccBpami.//.W.Prxterquam 
in  fpecie  (ingulari  T^ovelle.  i .  c.  i  •  PIan£  quod  dicimus  f  j u s  accre £ 
cendifortius  in  legato  ufufructu  quam  propriccate cflc,  id  &altbi 
apparer.  nam  cV  re  una  communi  fcrvo  legata  jus  accrcfccndi  in- 
tcr  focios  non  cft,quiaperinde  habetur  ac  fi duobus  (ervis  Icgatu-ra 
clfct  l.fifuudum»  Zi.j.tde  Lt%'  i  .LTrocub.  1  o.de  Leg.z.Ac  inlcgato 
ufufructu  infpkritur  pctfona  communis  fcrvi,per  quam  domini 
quaficonjundti  funt,cV  proindc  jusaccrelcendi  habenr.  §.deniaue 
fnpra  in  hac  t4<fo»/„Lcgatoenim  fervo  relidco,  quia  in  facco  fru- 
endi  ufusfrudrus  confiftic.  /.  i.  Quande  Di.  Vfm  Leg.  Ced.  fcrvo  frai 
dcfincntc.cxtinguitur  ufusfructus,/.*/f.£l<t>  Vfujr.  Quod  Hgitur 
Vipianus  ait,  inl.i.  $ .1  J>.t.  pcribnam  ipfius  fctvi  non dominorum 
iuipiciendam,idhaud  ic.i  inielligi  oportet,  ac  filervus  per  tcieu- 
fusftuccus  fit  capax ,  fcdquia  ufusfruclus  cohcrcr  perfona?  fervi 
quamdiu  v\\  '\x.arg.l.inttr  antiquam-efr t.ult.C.de  ffufr.Dcnique  Sc 
quotics  uni  dominorum  lcrv is  pro  eius  parte  acqairere  nequit,  aU 
•fcn  acquirit.  i.i.§.cotmwunu fervus.  de  Stip.Seru.  Pcrfonam  proinde 
fervi  infpiciendamaic,uc  intelhgacur  una  tanturo  (crvi  perioni  no- 
roinata,  conjun&ionem  tamenquandam  inrcr  dominoscflc. 

Cum  primum » itaaue  non  inveniet.)  Legatarius  cui  necdum  alret 
concurut,  folus  interira  utetur  in  totum.  Si  igituruni  intereajus 
utendi  fruendi  cft,  &  fructus coniequenter  ad  ipfum  pcrtincbu nr. 
arg.l.tdtm.6.§*fin.infraeod.Suerin.to  ltb.de ufufr.tAccref pa^.mihi. 
17.  Et  verd  quando  fru&uarins  fiuctus  percipicndofuos  nc\x,vide 
in  /.  defuntla.  fupra.  tit.  1.  re&e*  quoquc  dicimus,  agnico  dcmum  a 
dehbcrante  lcgato,ieftituiillos  non  ofOrxcic.SMerin.dJo.pag.i1. 

Ad§.fin4l.legis.i#&adl^ 

DVobus  hatredibus  inftituris  legari  alteri  fundi  alicuiuspws»' 
prierate,  conftitutus  quidem  ufusfru&us  cenfetur,fcd  ceflat 
jus  accreiccndi,  quia  harrcdcs  nec  re  nec  verbis,mnlt6  vctb  roinus 
BCrifque  funt  coniun&i.ff*./;/V.Ccncurfus  eniro,  urinredivi^ua, 
tantum  pfopattibfls  intclligitur,cumncutri  folidc  reiconftiruius 
ufusfru&usfir.conjunctio  vcro  verboruro  (quac  conjunctrs  ver- 
bis  conftituit, l.re conjuntli.  de Leg.$. )  in propofito  nulla  apparct. 
Idcoque  velamifla  parsufusfructusad  proprietanum  rcdibit.** 
bkinl.2.&principls0feuprox.infra.Diycx(umdic\Txiui  fi  uiusftu- 
ctusdifcrns  verbis  pluribusrelictusilr.quJa  tumproccdit  jujac- 
crcfccndi.//av*/w#,8.Mr/r4rv^r^a^  bic. 

,  Aaa  Ad 
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PRincipiam  huius  legts  pcrtinct  td  ca  quac  pofuiraus  in  l.pratco* 
dcnti,  ubi  &  hzc  icUta  eft. 

S.Non  folum. 

I4  Siunifundtts  alteri  ufnsfrntfits  rtliftu*fitq*id\urU. 

2.  lttdici\s  divtrfori\s  dtvcr{um&  quare. 

3.  Siunt  proprittas &  ali\s  duobus  ufusftuclus  legtturquidl 
in  )urt  accftfctndift  )urts»fjrn.^ 

j  Improbata  Sutrint  (ententia. 
6.  orf/M  ftnttntU  ttufdtm  lattdata.. 

XjTiamfi  ahcti  f  ufusfructus  alteri  fundus  legatus  fit-,  intcr  Iega> 
JC,rariosramcnin  uiufrucru  jus  accrefcendieft.nr  />/V.Quod  ita 
accipc  fifundus  legatdsfitufusrrucxu  nondctra&o.  nam  liicgarc- 
Curdctra&o  ufufru&u  ,  concutfu  nonfacercnt  mufufru&u  parw 
ces.  1 11  propofitoigitur,  cum  ufusfru&us  injurt  accrelccndi  ferc 
propartcdominij  ccnfeatur, concurtjnr  in  ufufructu.  ut htc.  &l.fi 
ig.de  Vf*fr»  Le£.  fnc.  Lfi  Titio.  3y.de  Vfufn  Et  jun^c  his  quse 
ponimus  fupraiw/.i .  h.t.  quiafundus  rchnqui  noniniclligirur  nifi 
&  una  relinquatur  ufusfructu*.  fac.  Lqnt  ufnmfitttlum.  j  /  ie  Verff. 
O&.Idcmcjuc  cft  in  legato quantiratis,  qnippc  quod  fimpliciter rc- 
Ii&um,  &  unareh&um  intclligitur  jurc  utusfru&us.  l.fitiln.  6-  d* 

>    Vfufr.Bar,  Rer.  Planc*  fi  in  judicio  *•  farailiae  ercilcundx  aut  com- 
muni  dividundo  uni  fundus  cV  altcn  ufusfru&us  adjudiccrur, 
quoniamidfeparand*  cornmunionis  grani  hcnimclligirur,  rcdteV 
dicimus  ufumfructam  1  oncommunic.ui.  tcx.inl.& putto.  16 
Faiw.Srci/.quanquam  &  verum  fit.ncgofia  cacadcrc  ia  actus  inrcc 
vwosjin  quibus  jus  accrcfccndi celTarc demonftravimus  fnpra ndJ. 

I,    i.princip.Pottb  6t  Ci  duobu^Iegatus  ufusfrucrus  fit  &  umdcdudko 
urufructu  proprictas.dericiente  ofufiuctu  iu  prrfona  unius  dici- 

^  muscum accreiccre  alteri.Ampliijs.etiamfi  t  ufusfructus pro  parre 
unius  in  proprictarium  alienatus  fitutfinirus  conlolidaiionc  vu 
deatur,  nihilominus  jus  accrefccndi  erit.ldcofi  isqui  cumccflit 
capite  rainuatur.portio  qnx  apud  propriciatium  quaG  confolid-ira' 
cft,  nihtfominusadcollcgatarium  redibitquietiamnum  fupcritcs 
eft,&  vicc  veria,  hoc  capitc  minuro,defun£H  portio  accrcfcet  ei 
•pod  qucm  eft  confolidatus.^r£*»c/r*r, &l.  mnlieri.  8.  infra  eoda 

%  Quod  I ipfuralicet  in  dubium  ttahit  Sucrin in  d.UbM  Y/i/r. 
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crefc  p4£.mihi.ii  .difcrtc  ramen  hoc  loco  dcfinirum  eft.Parumque 
ad  scmfacir,  quoi  ipfcin  argumenrumtrahir,ceniolidarione  u- 
lumfructum  criam  pro  parre  \Ktimi.ferl.$.fupra  deVfufr.  id enira 
pertinet  ad  coramoditatcm  fcu  jus  utendi  quod  fubftantia  fui  noa 
ram  in  juris  rarione  quam  facro  percipiendi  fructusconfiftic./#t  .i*- 
frk  QuandoDtyfLeg.Ced.ciim  jus  accrcfccndiex  roera  juris  dif- 
pofitioue  profcctum hoc  iplo  non  ftanm jrollar ur.  uthic.  In  co  rcc- 
tius  t  Suerino  alfcnlens, fi  urerquc  proprietario  ufumfructum  vcn- 
didcrit,diftii>gncnckjmcfle,an  teparatim  an  fimul  vcndidcrinr,  ti 
fcparatin/ocio  non  confcnticntiin  ahcnationcra  perpetuam,ce£> 
Jjoneaiterius  jus  accrc&endi  noncflc  ablarnm.£rri*»c/f*.Sin  vo. 
roconjuncttm.rcfcrrcquidactumfit,  purauthco  animo  alicna- 
rint,  qud  fetetpctud  fedudercnr  ufusfructus  jure,quia  in  neu- 
rrius  perfona  ampliusconHflar  jusufusfiuctus,&  roera  confolida- 
tiointcrvcncrir,  confcqucnrcr  jus  accreicendi  fir  fublaruro  j  coru 
tcarium  autem  fore,fi  ccflcrint  falvo  jure  accrefccndi.  Suertn  ibid, 

Ad  Lfitibi .4. 

I.  Argumentum  hntuA^ 
x.^uomodo  Acctfiendum. 
3.  Conci/iantur  opfopu. 

a*  i^itti  qudtsiso  ex  argumtnto  huiuskps  iefendens, 
5.  Conciliantur  offofita. 

Slubi  ♦propriecasfuodt  legerur,  roihi  aurem  &  Mzvio&  tibie- 
jufdcmfundi ufusftuctus:  fipguli  etribus  rrientemhabemns; 
qua ratione  una  e  tribut  roifcetur  proprierari  ut /;/<r.lntcll»gendum 
♦  vctocft.propricratcrofoifle  rclictam  deducto  ufufructu. Namfi 
fimplicius  tibipropricras  rclinquator,  &  deinde  rribus  eiufdcm  rei 
uiusfrucrus,  re  quidemconjuncti  crimus,  fcditautlcgatario  pro- 
pncratis  prius  dcbcarur  parsufusfiuctus  dimidia,  dcinccps  fimul 
concurranr  finguli  in  rcliqu*  diroidise  trienres.  per  L  frox.  $.mnfo» 
lum*  atu  nos  tb.  fufra.gl-hic.  argJ.fi ftrvus.  4 .  de Sttf.  Seru.Suenn 
d.lo.fag.xx.  Ncc 1  nmtat  1  doroinusiervuro..2i.$.i.  de  l'ccul.  Lcg. 
ubtkrvo  teftamcnto  manumiflo  &  eidcm  pcculio  lcgato,qui  fcr- 
vuscumdominocommuncm  vicarium  habcbat,de)nde  ncroina- 
tim  iplu  m  v  icariu  qui  cemunis  crar,&  ipfi  cV  libeit*  fuar  legavcrar: 
relatun.  e(l  roanumtflo  quartaro  cV  liberue  quarta  dcbcri.Su  binrcl- 
ligtrur  cniro  diniidia  ftariro  una  jpfo  pcculio  lcgaro  data  manuroilTo 
iam  •intc.  IlJud  quarrt  porcft,  +  an  non  in  propofira  qusftionc  por. 
tio  uiuaftuctui  rclicta  proprictano  fi  isdeficiat,acaelcarceurij, 
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Dubinm  movet  quod  inperfona  huiusufusfcuctus  fubfifterenon 
intelligatur,  cumrcs  fuanemini  ferviar./.r.  S»  Vf.  Pet.  Magifque 
dicimus,  quiajusaccrcfccndiufusfructus  noncamrci  tntuicn  talc 
eft,quam  intuitu  perfonx./  fiTttio,}3.deVf*fr.  paxtcm  quoquc  u- 
fusfructus  eamquae  lcgatariopropnctatis  afljgnaca  eft,&  inqua 
cumcetcris  concurrit,colIegatan)s  accrcfccre.Quod  &  itaforetc- 
tiarofi  non  lcgataiij  fcd  hsredes  eflcnr  nominau- 1.  fintHlim.iaf, 
*  cod.  Nec  t  mutat quod  ufusftuctus  in  periona  cius  non  videatnt 
lubiLicidepropterdefectumptoprizfcrvicnromqoalitatis^qnz  ne- 
ceilarid  poftulat  ut  caincurobat  rcialienx.^U.j.liquidemidinjure 
accrclceudi  ncrpetuum  non  eft.quippcio  quo  plerumque  ufciG- 
fructusconhdcratur  utidominij  pars,«rj.i.j?«/y.|^.  deYftfr.Lei. 
jnt1c.L4.fKprMtu.il 

Adl.idcmcftA 

5.i.)TNquacftionehoc  teiru  propofita  cius  accrcfccndi  noncft, 
Jlquia  nulla  conjunctio  eih 

§.Simihi. 

x  •  Siuni  ufusfroclus pw)&  dteri  fub  conditione  relinqne* 
turquid  de\uie  occrefcendu  m 

z.  ^uid  iu  legdtu  re  corporcA  aut  buredit. 

3.  I*  SC.  Trek&quidJ/mi/ejj  in  ufufrtu3u  eccrcfcettiL 
&num.4. 

u  e^\  mihi  t ufusfructus fundi-  puse*  8c  tibi  fub  conditione  relictus 
^fitjectd  diatnus,  rotius  fundiufumrtucturn  interim  admc  per. 
tincre,&  ficapice  minutus  faero,  totum  amitccte.  Sed  fi  cxtitcnt 
conditio  totum  ufumfructum  adtr  pertinere,fi  ego  rorrc  capire 
mrnuar.  Cctcrum  fi  inmcoftaru  maneam,  communicandum  n- 
ftjmfructum.  texhic.fMi.  Lfkndm.4.Si  VfVet.  Et  id  quidcm  oronc 
parumaucnihij  difrtculracis  habcr.  PJanc  t& inpropofitocafude 
rcltcto  fub^onditioT]c,contrarium  dkimus  in  legato  rci  corporcay 
▼«lrelictahaireditatc.quippCvin  quibusoon  nifi  impleraconditio. 
neconjttnctus  aut  coharrescx  partealtcrius  nondmn  concurrentis 
qnicquara  fibiufurpare  poteir. LUcfcriptmra.^fin,  de 
Dem.ldqae  eoqudd  nfusfVuctns  ut  plurimnm  infacropercipien- 

h    diconfiftif./:  1.  jgW  Di.Vf.Le^.Ced.Ceteihm  »  cy  SC.  rrcbellia- 
OQ|idcm  iu  fidcicoromiilis  (ub  conditioac  rciictis  oiHJnuirquod 
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tn  tr  actatu  de  u  fufructu  accrc  fcetido  relatam  «ft  hoc  \ccc.l.i.f.fcd 
4" qnotia% *sfd  S£,  7>*M.Quanquam  t  illud  conftar,  in  reftitu  tio- 
ncm  cx  SC  .ctiam  fruccus  vcnitc  intcrim  perceptos,  aut  faltctn  c0$ 
quattam  minucre,/.i»  fidticMmijfaria.uwgl%&7tt.l.m*lm.ii.$* 
fihartt.  eodem  ihotit.  Quod  in  comrounicando  ufofractu  ncndici- 
rous,co  quod  ufufructuarius  cos  peicipicodo faciat  fuos,  vide  eptu 
uos  in  Ldefuncta. )  S.fuprarit.  I  - 

Adl.fiquisTitio,  7* 

■  0 

SI  txvts  Titio  &  Haredibus fnis ufumfructHmle£4werit,dimidutm~ 
T itius,  dimidiam  harede*  eius  habehum.Quod  hic  dicit ur  haeredi* 
buslegari:  vela  coharredibus  vcl  alagatarijs  Icgatum  intelligo. 
Cum  hseiediaie  ipio Icgari non  $QiTiLl.planc.$.fi  duebus.de  Lefri* 
gl.poftloan.hic. 

Quod  si  ita  fcr*ftumfittTitio&  ^Cttvio  cum  haredibus:  trot 
fartes fient% Obftarc  vidcri  qucat  l.ulr. G.de  Impub,&  aLSubft.  fcd 
ibi  fpecies  eft  qua  quls  una  cum  filijs  inftituitur  fuis,  ij  vero  cum 
pacre  habentur  pro  eadcm  petfona.In  cetcris  cnimcoatrariumcuV 
tex.ibidem.  Plane  fi  duo conjungantur &  unus  fcorfim  noroinetor 
hoc  roodo,77f fjw  hares  efiotSeius  &  ^Mavius  haredm fuuto:  duo  fo 
roiffes  ficnt  utTitiusquidcm  unum reljquiduohabeant  altcrum./. 
Ubtr  bemo.jpj.Titius.  dt  Har.  Inft*  . 

Adl.iimulier. s. 

/•  jSituimuliericumliberis  reiidus ufusfhclusfit^uid  dt 
ynettcrefeendiditendum. 
x.  rfufr.fr*  f  artejcminfy 
3,  Kutiohuius  l.  &  num. 

SI  cui f  mulieri  cura  hberis  fuis  u fusfructus  Icgerur,  amiflrs  libe- 
rismatri  jusaccrcfcendicft,  &ipfa  ufumfructom  habcr,fed& 
matre  roortua  liberi  jure  ufusfructus  gao&nr.*r*;V.  Vor  igittfr 
<wf*,conjunctionero  dcfignat,  Bart.bicnot.inl.trtplict.de  Vorbi&itu 
Idcraquceft  iiquis  fdlos  liberos  folos  haeredcs  inftittierir,  &  ma. 
trcmcum  ijs  ufumfructum  habituram,  licet  cosnon  ut  lcgatarios 
nomiuarit.  Vt  enim  abiurdura  apparcar  libcros  hercditatis  fibi  re- 
lictac  ufurafructum  habere,  tamcn  idfecifleecnfetur  ur  oftendcret> 
magis  vellc  fc  roarrem  itafrul  ut  liberos  fccum  habcat  fiucntcs; 
mhh,  Eicnim  fcxc  dicimiM  afumfroctum  t  in  tractatu  de  jore  ac- 
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crcfccndi  quafi  partem  dominij  efle.cV  legaroufufructu  uni.fand» 
aheri.legatanos  inufufructu  faltemraccre  partes./.j. 
y  frprt.&l.prox.  tnfrah.  t.  &Lfialu\if.deVfrfr.  Leg%  Igtturt  &  m 
propofito  dicimus  tibcris  folis  hxtcdibus  iniututis,  cV  re  cV  vcrbis 
rebctoium  bonorum  ufumfructum  communicari .  Ccflat  enira 
liic  regula  qui  perhibcnt,ncmini  a  k  ipfo  pofle  lcgari,  t.pUne.  §.fi 
duobut- dc  Leg.  i.eoquod  proptcr  jus  accretcendi  erTectasquidam 
eiufmodilcgatoproducatur.quiper  capitis  diminurionemopcrc- 
tur  ur  res  ab  iniuo  altcri  videatur  fuifle  legata.  Cui  acccditquod  in 
accrcfccndo  t  ufufructu,  incremcntura  non  tam  rci  quam  pccfonx 
w£Ccdit,Lmter4um.mfra  eocLquod  in  accrcfccnda  propric  tatc  tamco 
non ica  fbrec.  l.fiTiuo.%  \.m  finjle  Vfrft.  Haud  opus igitur cft hoc 
locoarctiusdifpicere  ucruminpcrfonaliberorum  conuderctnr  a. 
fusfructus  caufahs  an/ormalis.  quod  hicavetuilu  dtfputatum  txgU 
mppUYet.mverb.nottUtUguturios.hos  loc:  Vtrumquc  cnim  relictus 
ccnlcaturcaufalis,  faiis  tamcneft  iq  roatctiapropoflraeumjutiac- 
crcfccndi  fubjaccre. Atque illud cft, quod  finedubitatione  docui. 
tansmLfitibi.4,  nu.4,b.t.C\lm  rcctc  Pomponiusa/ieruerirfuteum 
hocloco  VIpianuscitatJidcmforc,fi  hbcti  cV  cxtraoci  mixtiroif* 
fciir„ 

J.Inicidnm. 

Rcktaeftfupcainl.  prox, 

Adl,  intcidum.  io, 

1.  ^Argtmentum  &  parapbrafis  buius  legis* 
j.  In  dccrefcendd  frifticute  diverfum  a  Cdfu  prfifcfu  m 
dccrefc.  Vfufr. 

3.  Inultmentis  iegdtis  diverfumqudre. 

x,  TVs  accrefcendif  regulariter ad  eum  pertinct  qui  portionemiibi 
J-rcii&ara  habcr  ctiamnum.  Evcnire  tamen  poceft  uc  is  qui  amifit 
parcem  fuam, nihilominus co  jure gaudeat^r  hic% Vcrbigratii.Si u- 
fufr.  duobus  lcgttus  fit,  cV  alter  litc  contcftarafpcr  inquam  judicis 
icntcnriamjcum  amiferir,  &  obtinaerit  is  qoi  fc  Jiri  contra uctitio. 
nemufusfructusobtulerat.  Deinde  cVcoIJesaratius  ufumfrucruro 
Jcgirime4  aroilerir,  puca  vcl  non  utcndo  vei  capitis  diminutione; 
partcm  dimidiam  duncaxacquarnamifitf qui  Iitemnon  erat  coiu 
ccftarus,  pura,cum  fiuccuarij  utcrentur  frucrentur  pro  indivifo) 
qui  liccra  comcflatus  crat  advcrfus  cum  qui  fc  liti  tbtulctar  ,i 
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•ofleffore  confequitur.Redte  vero  A«o,idem  efle  etiamfi  litcm  ob« 
RDOjflet  pofTeflbr  ipfe.  tA\e  bic  aUegatfuagl.  lotclligendum  enim 
eft  hoc  refponfum  quidem  ad  cdictum  VlpianoappJicatuna  fuifscr 
fed  tamcn  ita  utide  factoad  fpacierafibi,  dceoqui  (c  litiobtulc- 
rat,propofitam  ptincipiofucritdatum.  Et  vcr6  mirum  noncft eura 
duntaxar  pattcm  alrerius poftularc  pofse, com  fuam  in  litc  amiie- 
rir.Sententiaenim  jusfacit  ctiamfi  iniquafit.  Lpen.de  lutt.ejr  Ime. 
Neque  ramcn  plus  per  ientcntiam  pcrdere  poruit,  quam  quod  ju- 
dicio  controverfum  ruit.  Idverbeft  jus  ufusfructus  plurimuiom 
fa&o  fruendi  confiftcns./.  x  .inf.Quan.  *Di.Vfufr,Leg.  Ced.  cura  in- 
oreraenrum  abaltcro  acccdens  pctfonas  cohzrcat  ex  ipfadifpofu 
tionc  juns  cmlis.w/  bicmfine.  Quod^in  accrcfcendo  icgato  pro- 
priciatis  vix  ita  forct./.jj Titto. 3  3 -§»i  .fnp.  tiu  1 .  Igitur  in  ufufructu 
falrcm  pars  collegirarij  ipfl  acccdit  non  dominojw  jfc/V.Quod  in  ali- 
mentis  legatis  non  f  ita  forer,  /.  dominui  fmtluario.  f7>Jupratit.  1 . 
cum  quia  partes  ab  ipfo  tcftarorc  ab  initio  finc  conjuncrionc  divif* 
fucrint,  tum  quia  id.fi  factum  non  fir,  officio judicisexpediendura 
cft,  uc Sc  partcs  feparc  ntur,  quo  cafu  perinde  habetur  ac fi ab ipfo» 
patrcfamilias  divifas  cfsent,«c  idco  cautioncs  intcrpouendc  funr. 
quibus  fecuri  proprietarij  fiant,prour  quifquedecefserit,partem> 
eius  ad  propticratisdominum  teyeiCvt%mjex.elegis  inl.$.de  AUnu 
&  fib.LegiEt  harc  eftingenua  huius  textusexplicario,  quiquidcra 
parura  difficultatis  habcr ,  fi  in ingenuo  verborum  fcnfuraanca- 
mus,licctrudi  iotcrprctura  non  paucoru  raanu  roiier*  fitdiftortus#- 

Adl.  cum  fingulis  pcnult»  Scl  ult, 

1.  virgumentumhuml. 

2.  x^in  con)uncli  ad  accrefcendum  ftnt  qui&us  diHributh 
purtibmitfusfruflm  fundi  lcgatur* 

3.  JRatio dubttandiinl.fi hu.64.de Har.  rnft. 

4.  £>uid )uris fi  dutbm feparaxim  unim fundi ufrsfr-pro far« 
tibm  reliclm  ftt  &  alteri  uni  u[us\r.  fundi  tetius* 

5.  Con\unc7iverbu  utrum  frxferamur  coritunclit  re  tan* 
tumjnvctbcontra. 

9.  Explicaturl.reconiutiffi.  deleg.  3. 

CVm  a  duobus  Mteredibus  divcrGs  legarus  ciufdem  rei  ufusi 
fru&uscft,  jusaccrefcendinoneft,roultoque  minusid  ipfum 
erit.fiacquisponiouibuseiufdcm  rci  u&sfrucrusa  diverfis  lcgatus 
Ciijex.btctVndc+  quxlttum  eft,  An  conjuncti  ad  acc  rc  fce  nd  u  m  ceV 
featur,quibttsdiftnburis  pixtibas  ufusfr.  fundi  Jcgatiwcft,vchiri, 
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Seio Sc  Mxvio ufurafructum  fundi  Tufculani zquis  patibus  do  Ic- 
go?Sucrinu$  id  non  putavit.i/cw.i  Steerm,  in  tract.  de  Vf*fr,  tsic- 
grefc-p*g*nubt'6.perb*nctext.Conitiri\im  tamcnnjagiseft  &  pene 
intcr  omacs  obtinuir,^/.^* *lit  h)c,  Acoiti  id  cflet,  qu*ftio  incpta 
forct  Iuli)  Peuli  juris  autbous  profcctd  graviflimi,  qua  rraetat, 
Num  re  conjuncti  prxfcrantur  conjunctis  verbis,an  vcrd  v  ice  vcr- 
la,  m  l,  re  conjuncti,  Sf.  infine.  de  Leg,  3 .  Quid  cnim  ineptias  quam 
boc,  fivcrbis  conjanctos  nondicaraas  conjunctos.  Pcrtnde  judi- 
candum  tde  argumentol.  fiita  quis.64.  dcHsr.Inft.  namquc  & 
ibi  hau  dalia  rario  dobitandi  fiw,  quam  quod  teftatoi  duos  h*ce- 
des  vcrbis  conjunxirTe  vidcrcrur :  rcfponlum  taroen  ibidcra  eft,  ob 
cclcritatcm  quidem  oratienis  conicquemcr  nominatos.non  tamcm 
videri  conjunctes.R.ectc  vcr&t  idem  Sucrinsn  fabfequenri  qua% 
ftionc,fi  Scio  Sc  Mxvio  ufusfructus  fundiCorncliam  xquis  parti- 
bas  lcget»r,Titio  vcro  feparatim  totius  rei  ufasfrucrus,Marvio  ca- 
piite  ramuto,  patris  dehcicntis  tcniam  Seio  cV  rcbquam  Titioac. 
crciccre.  Repugnat  cnim  pene  ftbi  ipfi  infemcntiajam  tracrara. 
qutppe  cura  Seius  Mawio  rantura  vcrbisfucrit  coajunctus,  cx  ra- 
tione  acdefinitione  quxftionis  prxmifla?,  pars  dcficicntis  accrelce- 
ser  Ma?  vio  foli.pu  ta  utrique  re  faltem  conjuncto.  Atquc  hoc  proba- 
tur  in  l.Mzvio.41  .de  Lcg.i.  Vt  enim  SeiusMaevio  conjuncrus  ce 
fit,  Mxvio  tamen  non  mfivcrbis  coniunctus  erir,&,cx  fcnrenria 
Sueriniiamconfutata.omninononconiunctus.Quandoramen  in 
hac  re  eum  admittit  coniunctuni,rectius  rcccut  fi  cum  adrniferir  e- 
tiam  inpriore.  Denique  rcfultatex  eadcm  dcfinitionc  cV  ratiode- 
dicenda*  quaeftionis  altcrius,  quam  nondumdeprehendi  a  quo- 
quara  fatis  explicaram.Nura r  puta  coniuncti  rc  tantura  prjefcran- 
turtantumconiunctisvctbis,anverd  vice  verfa.Er  hxcquidcrna 
iuris  aurhoribusniopofira  cft,  fcd  itaobfcurc  tractata  utquid  ex 
corum  fcntcntia  ftatui  oportcat.omnino  in  obfcuro  fir:  tex.&DD. 
in  d.l.re  comuncti.de  L*g.  j.Ego  exiftimo  t  in /.  re  coniuncti,ncuttu m 
dcftniii.puta nec  re conjunccos pra-ferri  coujunctis  vcrbis tantu m, 
ncc  hosillis,  fcd  fimpliciusconjuncrum  rc  &  verbisprafcni  utril- 
quc,  fubjunctam  ver6  claufuLm  dcfinitionis  (hanc,cr  magis  efi  ut 
ep iffe priferatuu)  tantumcxpedirc  idquod  imtiodictum  ciat,  ni- 
mirum prsefcrri  illumqui  utrimqueconjunctuseftconjuncto  al- 
terutro  modo  tantum.Siquidcm  dc  re  conju nc to  paJam  ftatuir  juris 
author.cum  non  prarfeiri ;  de  eo  vcrdqui  verbis  conjunctis  cft, 
quattioncm  movct,  fcdinfiftendo  rcfponfo  primo ,  intelligcndux 
eft  fubfcquentcsita  definivillc,ut  ncutrumprarfciri  racitc  i;gnifi- 
carct.Quod fc  vetus  intciprcs  loannes  pr<  biXgLaliegans  Joabn.tbi- 
itfw.&magiscftJ^amcurain  legatopropuetaus  ic  conjuncti  ad 
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ccndumconcnrrant  conjunclis  vcrbis.  d.  I.  ^JMavio.^i , ieLeg.  z. 
in  u fufruttu  accrcfccndo  (ubi  incrcmemu m  potms  pcrfon*  ^uara 
rci  accedcre  inrelligitur,  idquc  artfius  ctiam  ,atque  tn  legaio  pro» 
?tict*iisJftTitio.§.fin.f*prZ  tit.  fs) idctn mulio  maxin^  cttt. 

QVIBV^  MODIS  VSVS^ 

tRVCTVS  VEL  VSVS  AMITTATVB* 

Tit.  IV. 

1.2- 

•  'i 
$.  j  J  AHegatur  infra  ad  1. 5    morte.  eodm 

.  Adl.3. 

1.  1»  annos  fngulosufusfrutfns  refitleg*tar,& quidine$ 
legato(it)uris. 

2.  K^/in  lefato  ufufr.quamdiu  frufluarius  %ivit,f tapUb 
diminutione  amittatur  ^Ueatur  repetitus» 

3.  Cafitis  dimtnutiones  qun  demnm  ufumfrucJum  ferU 
mant. 

4.  Sannum  tafitis  diminutioni  tui  fmile  ft» 

j.  Ingreffus  monaHert)  an  u[umfruc7um pcrimant.  &n.tf. 
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var.fi  capitisdiminurionc  amitratur,  vidcatur  denuo  Itgatus  ac  re- 
pcritus?  quod  magis  eft.  Idcmcjue  obtinet  Ci  legatus  fit  ad  certura 
tempus,  veibigraria,  addecennium.  «//wc.Plunctcapim  dirrtnu- 
tionemqua  ufusfrucrusaroittarnr,  maximam  &  medi-m  intelltgl- 
mus.§./»/f#rr./w/?.«c</.Olimquidem&  mwiroa  capitis  diroinutio* 
ncam.trcbatur.T^/.^.Srn/.c.^.fcd  hoc mutatum cft,  t.pen.C  eod.  4; 
Dcniquc  1  quoddecnpins  diminutione  dicimuspcr  cum  ufumfiu  ftsom 
caimamim,  id  ex  intcrpretarionc  &  ad  bannum  refcrtur.quia  hac  ******** 
deporrationi  utcumquc  coroparatur. Ctn.tjr  Csilr.indjp(n.  (ja*l.  JJjJ^SS 
i.Obf.M.num.  1.  lllud  quajutunaeft,  Anurmortcita  &  ii  gttllu  fWt  /c 
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*  traonaftcrij  ufusfru&us  amittatur.  Et  quidcm  Accurfio  vifum 
cft,ufumfnittumpenes  monafterium  manfurum.jr/.  in  Amb.in- 
prcfstpertllumtcxr.  C.dcSacrof.  Etclef  fcqttMnutr C«»*& Alberic  tb. 
Actametfi  rr.ulii  (cnthnt  ,  uiumfiuclum  hoccafu  quali permor- 
tcm  quandam  ijpiritalcm  protinus  acccdcrc  propiietari,  Salic.tnd. 
nAMtb.  ingrcfst.  txnm.  to.ad fin.  qMO  rjr  inclinatjnf  ibidcm.  num.  aS.. 
fiarrolastamcn&alij  partcnt  dimtdiam  pcnes  monafterium  foie, 
alteiam  pcttinctc  ad  filium, pciindc  puta  acil  patcr  cum  cmanci- 
pztct.per  l.cMm  cpe+tet.§.CMmaMtem.C.de  Boh.Qm  Lsb.r34rtrtf. jfn. 
gct.in  AMth.tdemeft.C.de Bon.  QM*l,tb.Vtimaizmen  fcntentia  ad- 
milTacommunior  eft.  ArtMs  ¥tntU.  aliegans  comp/stret  in  /.  i  par.  i » 
MMm.  48.  &  45.  C.de  Bon.  ^Watcrn.  Ratio  cft  qudd  hic  raodus ;al 
nittendi  ufusfru&us nuiquam  rclarus  fit.  necindj.pen.  C.eod.  nec 
alibt.  Adhxcpatcrpariter  ingrcflumonafterij  &viram  naturalcm 
retinet&  libcrtatcm,monaftcrioauicm,quatenusrerumcapaxcft, 
cx  ipfx  dcf :cT\intUT.dlfsfMtb.ingrcfsi.C .de  SacrofScclcf.Ncc  mutat 
quod  monachi r  cjuodam  rcfpectu  habcmur  pro  mortuis,  not.  C*+ 
mnifta  in  c.cnm  ad mcnasleriMm.ex.de ftatM  tJMtnach*  quemadmo- 
dura.  Si  CctviJtantepen.dcT{eg.litr.uridc&  quaiicapiiis  dimioutio- 
ne  ufumfru&um  perdcre  vidcri  queant:  quia  id  omne  itaeft  ut 
quod  bonorum  vel  juris  habentid  non  fibifcd  monaftcrio  qua*- 
raiu^c.  rn.onachi.cXy  de  fiatM  Monach.NeMeM.j.  c.y. 

I;  Mortcj 

MOrte  fru&uarij  vcl maximc finitur ufusfrudrus,  */ hU;tf  /. 
2.$.\.fMpra  cod.  Quod  ira.rcmperandum  cft,  nifl  a&unvfir  OC 
unaadhxrcdes  tranfiret.tnnccnim  demum  amlrtuur  morrc  hxre- 
<\isJ.antiqMit4s.iA;.C.cod.  Ha-rcdis  autcm  voxjiceralias  haredemi 
hxredis  defig»at,in  pro;oiito  tamcn  Iblum  notat  hxrcdempri- 
roum.  dj.  14.  Sed  fcicndum  cft,  ufurafrucrum  pcr  iervum  aut  h- 
liumdominovel  patriquxfirum^mortc  alrcrutrorum  nonexrin- 
gui,  fdlicctnondomitviautfcrvi.nec  pairisaut  filij,  fcdutriufqne  - 
dcmumpariter,nimirum  portquam  parcr &  filius  autdominusck 
fervusparircrdccc/Tcruiir,autcapite  minuti  CuntJ.uit.C.cod. 

AdLrcpcti.  5, 

f.Reimotarione.&g.fin.item  ad 

J.6.&7. 

Vidc  qux  poninms  fupta  in  l.  qMiMfttmfrMclttm.  &Jg  Vfnfr. 

Ad 
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IN  PANDICT,  LI  B.  VII/  379 

Ad  l  fi ufufructuarius,  j  3. 

QVandoufufructuarius  frucrus  fuos  faciat  &c  ad  harredostranf- 
mittat ,  pluribos  profccuti  fumuc  fupra  ini.  \defnnQui.  jt.dt 

Vfifr. 

Adl.intcrdum.15; 

f.  pRoprictatis)allcgitur ini.6^.f/n.Si  Seru.Vind.  infra.ubi  ple- 
*•  ne*  doccmus,an  6c  quatenus  fervitutis  caufc  per  dormnum 
proprietatis  dctcrior  ficri  qucat  vcl  minus. 

» 

Ad  1.  fi  ufusfructus.2i« 

1.  Vfusfrucluscivitati  rtliclusquomodo  pcrettt^ 

2.  Idcm  \uris  in  ecclefia  &  univerfiutc quod  inrivitate. 

3 .  Ciuiutcm  qutt  ufumftuclum  fcrdat,  obdcliclum  deflru- 
8am  efie  cportct. 

4.  gutd\ttrisft  defirt^fa  Jitimfetu  bottium. 

5.  ^indefrutiaita  ut  jurauniverftatis  ferdat,rcsJitutM 
)us  ftislinum  rccifiat. 

6.  Jguanto  temforc  ufufr-civiuti  reliflus  ferut* 

7.  l4u  lcgatum  rcliffum  teifubliu  ferfctu*  durct. 

T7  Susfrncrus  * civirati relictus, eiufdem  imeritu  intelligiturfini-  4 
*  ri,vetbi  gratia,  evcrfione  aratrofacta(putaobdclicturn)  inun- 
datione,'rcro  perpetu£,defertioneomnium  incoJarum,rr.v.c^  DD. 
bic+qnsc  utracjue  nonnullis  Zclancia*  oppidis  ac  pagisaccidit  a:vo 
pjtium- Plarctquod  de  civitate  diciirus, idero& adccclcfiamcV  ^ 
univcifitatcmrelatumcft.  lrquamvcrd  obdclictum,  tid  cftiraut  2* 
jus  rounicipijam  univerfitatipcrear.  namt  fi  iropetu  hoftium  aut 
latronuro  cppidum  vcl defcrtum  ilt vcl  evcrfum  ita  ut  incels  ibi 
aut  alibi  denuo  communicatoconfiho  civiratem  conftituanr,  jus 
cmne  piiftinum  rctinenr.  curo  civitas  non  in  rouris  icd  jure  ae 
rocmbris  confifterc  ccnfcmur.  *rg.  /.  Neratius.  tj.de  Verb.Sign* 
jfndr.Cjaii.i.Obf.  c.6 1.  Ai  fi  dcftiucta  t  ita  fit  utjura  univerfiiatis  ( 
pcrdat,deftructoccrporedcrtiucraquoquc)uraceicntur.fl*r/.M/#  1 
ult.n.  14. dtCotJi.BaLiM Marg.voce civ.  Vndeetia  rcftitutaacdc- 
nuoacdiEcata  jus  priftinu  non  tccipir.  Bal  d.l$.& in l.f  ut prcpetjis.im 
n  i.C,dc  N*p.fcrtil,ttx>St<l  t  quia  eiujmodi  cafus  ratioics  iunr,nc 
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obhoc  proprictas  inutilis  fiat  perpetuo  abfente  ufufructurecep- 
tumeft,ut  nifiintcrvcniateiufmodi  cafus  prius,  ufusfructus  darec 
ccntum  SLnnosJ.anMfMsfrMQMS.67.fupra.de  yfMfr.i.%.  tnfra.de  Vfu* 
^r.£<g.Deniquct  dc  lcgatorcipubhcat  autecclefur  annuo.diccn- 
dum  cft,id  durarc  pcrpctu6./.  annMam.b.  l.«nnM*. xo.  de  tsinn.Leg. 
Baitolus  quidcm  diverfum  fcnfit,e6  quod  rcgularuer  lcgatum  an- 
nuuminftar  ulusfructusfiuitutmortc,  /.  m  ftngnios .g \  de  Ann.Leg* 
Bart.  in  l.ftMfMsfrM^Ms.  de  VfMfr.  Leg.  Coflal.  tn  i.fiMfusfrMCtns.  j6. 
fnpra  VfMp.& D  D  .commumttr  tefle  Soar.tu  T  bcf.Scnt.Ltt.A.num. 
181.  Sed  hocquod  diximus  |ureprobatumcft,quia  quoticfcunquc 
agitur  de  temporc  annui  lcgati  quod  civi  tati-rclict  um  cft,toric5  ad- 
ditur,dcbcn  pcrperuo,  d.l.6.d.i.an»Md.io.infine.  l.CMm^uidam.Qr 
l.pen.de *Ann.  Leg.UeiatMm.i6.de  Vfu  &  Ffufr.Leg.Quoties  vcrd 
agtrur  de  duratione  ulusfrucrus.totiesadditur  eundemdurarcccn- 
tum znnos.dJ.67.fMpra.de VfMfr.l.$,infra%deVfMfr.Leg.  Rauoau- 
tem  diverfitatis  perfpicuacft;  quiaannua  lcgata  alimcntis  vcl  ne  • 
ceffitati,eoque  & ad  vitam foiummodo  lcgata  cenlentur.nam  fi de 
ahatcftatons  roenreconftet.volvumurad  harredes.  j»or  tnl.xo.&l. 
Ftmio.$.fin.Quando7)i.Leg.Ced.Ccicziim de  annuocH -irati  rclic- 
todicinonputeft,id  inalimenta  relictumcllc,  idcoque  nccctTarid 
lcgarum  ciufraodi  perperuumcft.  Mtin  dd.il.  Ecomrarid  vero  iifu- 
fructu  legato,roanifefta  teftatoris  volunras  cft,  quod  volucritdo- 
minium  perpctu6apud  haercdem  non  futnrum,  coque  id  juris  au- 
thoxitate  tempcratura cft ad ccntum annos.  Covarr> }.  Hcfol.nu.it^ 

Adl.placct.25.  ' 

r.  Jhtatto  tcmptre  ufmfruttui  amitt4*ur» 

2.  i^in frucluariuscadat  ufnfruttu  ahufn  frucluariarei; 

"\7Susfructus  lamittitucnon  utendoper  modnm&  rcmpus.  tcx*. 

hic.& §.pen.  /nsl,de  Vfufr.  hodic  deccnnio  intcr  prarfentes,  ri- 
cennio  inrerabfcntcs./.*/r.C.<&Sc»7f.  Scd  quxfitura  t  cftan  ctiaro 
amittatur,  fi  ufufrucruarius  malcinrc  fir  veriatus?  &  magts  eft, 
proptcr  quemvis  aburam  ufumfructum  non  aroitti.  Idquc  cx  co 
conftat  qu6dcautio  de  urendo  cx  .ubitrioboni  viii  lk-pius  ccm- 
mittipoteft./.i.§. 4. Vfnfr.  Ouem.  (art.  Vndc  probabilius  eft,  illum 
addamnum  rcfarcicndum  tcueri,  vel-cx  ftipulatu  vi  cautionis,  vcl 
cxlegc  Aquilia.  Alij  tamcn  ufumfructum  hoc  modo  pcrdi  vo- 
lunr,quia fructuarius  abutcndo  non  uratur  per  modum  &  rcmpns, 
Cas7r.iutAuth.qMirem.nMm.  j .  CdeSacrof  Eccl.  Htl*  tbtdem.  Scd 
diftingucndum  cftimerdaramimgrandc  &  cxiguum,  ut  qmd»m 
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ob gf andc daratium re  jici  poflic,  obcxieuum non ita facile.  Idquc 
pleniusfupradocuirau$iii/.iz/*^.^V/<iyy.ubiplunbu$  trac- 
tavimus,an&quatenusfructuanus  cedsado  arbore$  jurcfuo  ca-- 
dat.llle puca  tractatus  pcnitus in  huncipfura cadit, 

-■ 

Adl.fiufusfructus.2ff. 

■ 

r.  rptsfruttus  altemis  annis  reSffm  hdud perditur  nonu* 
ttndo . 

2.  ?dem  eH  in  Annuis  Reditibus. 

j.  Triginta  annts  quidem  penftonibus  frdteritis  frafiribi,. 
mn  tamcnfuturis. 

4.  In  ftipulatione  annui  haclenus  idemquodlegato. 

5 .  In  ufuris  quarediverfum,  idemque fruftibus*  &  num.  6* 

ILlud  conftat,  t*  ufufructu  altcrnis  annislegato,  cVplura  lcgata  C 
cfle.cV:  idcirco  ufumfructum  non  utcndo  non  amitti.jw Itic,  huic 
fimileeft  quodde  annuisrcditibust  proditumcft,fingulorum  an-  ^ 
norumpraricriptionetndcmum  initiumfumerc  apiincipio  cuiu£ 
que,anni,& triginta  annis  idcircoquidcm  fingulorum  annorum 
obventionibus  prarfcnbi,  non  tamcn  ipfi  exigendar  pccuni*  juri. 
tex.in  l.cum  n9tiffimi.%.fln.C.dc  Traf.to.ann.ld  nimiruro  freft  quod  U 
Doctores  pcrhibent^  o.annis  quidcm  pcnfionibusprsrreritisprae- 
fcribi,nonramcn  futuris.  Propeenirocft  ut  fingulis  annisdiespro 
horoinc  interpeller,  Sc  idcirco  nunquam  continuo  actu  dcbitor  lt> 
bertatem  prardi)  quafi  polTidcac.  argJ.mtgnam.C.deCont. efrCom. 
ftip.  'Domtnus Hroncborfl  Cent.  4.Controu.  c.$.  Neque  vcr6  ad  rcm 
facir.qudd  ftipulatioannui  dicirurtunacflc,  l.ft fticbum. i6.$.i .  dc  4i 
\.Obl>  vcrum  enim  nihilominus  cft,cam  eflc  inccrtaro;/w  in  cadcm 
l.dtcttur.  undeob  exactioncm  annuireditus  aliquoties  inrcrmik 
fam.certacius  prarfcriprioeffcnon  potelt.  Quod  igitur  adopinio» 
nemeorumartinet  qtti  hacteuusinter  annua  Icgata  &  ex  vcrbo- 
rum  obliguionediftinguunt/ra  confutaturplcnepfr  d.Lcum notif- 
ftmi.C.de  30.isftm.Trtf.  Atquc  id  igitur  indiftinctc  Vfus  Camcrx 
ptobit.tJWinf.Cetit.i.Obf.  1$.  Dcniquc  in  r  ufunsdivcrfumeft,  5 
quia  carum  cxactioimpenditur  jo.annorum  fpario  fortc  fublata.. 
l.eos.  C.de.Vfttr,R2iio  differentia?  cft,  quod  quorics  ufurarum  die$ 
cedit,per  cam  non  flarim  dcbitor  interpellarur  nomine  fortis,  cum 
fortis 3c  ufurarum  oblig.itioncs  inter  fcconjunctx  fint  utacccflb- 
rium  &  principale,  idcoquc  fublato  unotcllatur  eriam  alrcrum. 
Qdio  ycrd  ufurarurn  fit  nc  dic$  in  carum  exactionc  pro  hominc  in- 
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rerpollct.  Preterquam  quod  ufurarum  dies  non  fortis  nomine,  fed 
tantum  earom  ipfarum  inrerpellare  ccnfeatur,  ur  fublaraobliga* 
rione  fottis.caufa:  quoque  feu  acccilorij  obltgitio  jurc  fublara  in* 
tclIigatur.Quod  t  &  in  frucruum  caufa  poft  rem  principalcm  prar- 
fcriprara  magis  dicimus.  Cofd.  hic.  ferd.l.eos.  Odium  vcrd  eiuk 
snodiinannuorcditu  nullum cft,& adeo ipGus  dcbiti  noraincin- 
terpellacio  fit  ilngulis  annis. 

* 

Ad  I.Pomponiu$.29# 

QVemadmodura  peraJiuro  poflcfljonem  rerineamus,  vidcobt** 
rerinfraiw/.  nonfolum.  3$.  $,  quipignori.  dcVfuctf.  ubi  cV  harc 
relata  cft. 

DE  VSVFRVCTV  EARVM 

RER  VM  QVAE  VSV  CONS V M VNT VR. 

Tit  V. 

Adl.i. 

CVraufusfrucrusdefiniarur  jnsjafcndifruendifalvieaiaro  fob- 
ftantia,  quarura  rerum  fubftantia  ufu  prorinus  interir,  propric 
ad  ufumfructum  rcfcrri  non  poteft.  Ejufmodi  vcr6  vcl  maxi»c* 
font  rcs  quantitatis,  qoarumque  ufus  nutluseft  nifi  inabufu.  Sc- 
natuiconfulto  tamcncrTccrum  cft  ur  etiamearum  ufusfructuslc- 
gariqucar,*/^.  Hoc  igitur&r  de  veftibusdicemusquxipGequo* 
que  ufuconfumuntur ,  ita  tamen  ut  ufufructuario  tradantursfti. 
niatz.cV  is  ufufructu  intercmptopretium  rcddat.§. conslituitm  In- 
flit.de  nfnfr.  Quod Ci nonacftimatae  rradantur ,  &  finito  ufuftuctu 
finc  dolo  malo  fuerint  attritac ,  talcs  ctiam  rcftitui  <jucunt.  l.finfH- 
fructus^.f.Vf  Quem.Csu. 

Adl,  crgocautio»4. 

X .  ^4n  cautfo ftt  e  fubftsntid  ufusfruftus* 

2.  ln  vcre  u^ufruclu  ctutto  non  efi  e fobffantid. 

3.  Confuctudo  Caffidinhacrc. 

4.  Inqu4fufufiuclftqu4mit4tisquid)uris. &ftam*$.jc6- 

7.  cm* 
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'tn  pandect»  LTB»  Vl\  if* 

j.  Conciliatur  Ui^  de  Vfttfr.Leg* 

S,  Cc*(tliaturl.fi cuius  ii.dcVfufr. 

p.  guidfi  c&utio  exigatur  reftucluaria  )amafui  legata- 
tittm  exifenu,  anfruclus  refiituere  teneatur. 

10.  Quid  \urisft  dcfruffibusinfcBerum  fercifiendis%  & 
pum.ii. 

12.  Camio)uratoria  quar.do  inhacrehabeat  hcum,quand$ 
minus.]&  num.  ij,  &  14. 

iS  •Dcnator  omrtium  bonorum  tjuam  cauiienem  frafleu 

16.  Pater  fruciuarius  bcncrum  fili)  caummm  uuflamfr** 

17 .  Nec fifcus  etiam  ufumfruclum  habcns* 
78.  Cautto  ufusfructuaria  an  remitti  ftpit. 

QVjcfitum  eft.Antcauiiofitcfubftantiaufusfiuctus  ;id  eft,an  u 
adco  ncccflaiid  lequiratur,  utfinc  hacufusfructus  nonfubfi- 
ftat.  Et  pletifque  tplacuir,in  vcio  ufufructu  cam  ita  non  rcquiriV 
quin  is  fubfiitcrc  fine  cautionc  poffit.  Nam&ufufructufifco  re- 
hcro,cautio  omnino  cdht.l.i.f  .fiadfifcum.ut  Lejr.Nom.Cau.ut  & 
in  ufufructu  quem  patcr  habetin  bonis  Mbctoium  J.ttlt.f.hocfro- 
eul  dubio.C  M  Bon>Qua  Lib.  Hart.  in  /•  1  .num.  1 2.  Bal.  tbidem.num» 
icC. dcVfufr.  Cjail.i  .Obftfnum.y  Quemadmodumt  rooribu*  v 
GallisecV  pluriura  locorum  hodic  ,  fi  quandoquc  ufufructuarius 
cavcrc  ncqucar,  rcs  commendatur  fcqueftro,  quifrucrusdc  ca  an- 
nuarim  fiuctuario  prarftct.  Jmbert.in  Cncb.fur.  CaU.  c.  */f»Div«r- 
fumt  tamcn  multi  ftatuunt  in  quafi  ufufructu  quantitatis.DD.  4* 
iamalUgati. Yndc  t &  alij  concludunt,  finepracvia  cautionc  fruc-  ^ 
tuanun.  ln  his  rebus  fructus,  id  cft,cniolumentum  rerum  earum 
non  faccre  i~uum.esfngcl,in  princjnfi  deVfttfr.num.}.  Socin.^ep. 
lib.2.Con(jl.7i.tjfirr.}.  quotatr.cn  mhilclt  ineprius.Cetrum cnim 
eft,ctiam  anie  cauiioncm  praeftitaro,  earum  rcruro  quar  ufu  confu- 
muntut ufumfiuctumcV  tflc  cVrdici,quiarclururo  eft  inl.  f.f«t.£f*Y 
&  ufusfructuin  finc  cautioncconltare  &  finiri.Si  verdeft  ufusfruc- 
tns  &  fuit  cui  confervandocautiopneftita  nunquam  cft,  quamob- 
rcro  taudero  caucioncm  cx  cius  fubftantia  efte  dicamus,  Piaetcrca  in 
ead.l.j,  dicitur.finito  ufufructu  quantirarcm  condiccndaro  cfle> 
led dc  frucubus  autufuris  reddcndisdicitur  nibil.Fiuctus  proindc 
finc  difctiminc  ad  fruci  uarium  pcrttncnt,  qu  >a  taro  vcrus  qua  quafi 
afusfructus  hodie  cautionis  refpectufer£  pari<cenfcntur  jure,#f 
btct& l.i*Ceod.c\  hoc  tinpraxifervatur,utinqBacautioncomiiU 
aihilomiDusfiuctuarms  cmeluracturcinfufructuaiiaj  fibi  habcar. 
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Cortut.lib»  $  .Conjil.  175  .numJ.fdc.tJMinfmg  .Cent.  1  .Obf  6.  7Jatt.in 
Luxoridc  Vfufr.  Leg.  Abb.in  cjult.  de  Ttgn.  (mmola  tb.num.  1 9.  Nec 
t  murar  I.  ujtori.  J4.  infra  dc  Vfufr.Lcg.  quia  ibiipfc  harres  adhuc 
intclligitur  pecuniam  habui(Tc,coque  antc  cautioncm  acccptatn 
mcritd  frucius  (uosfacic.  arg.l.multer.  %.fthares.  adSc,  Trebeu.  nos 
verd  vcrfamur  inquseltione  qua  hsres  jamante  pccuniam  fruc- 
tuario  finecaurione  permifir.Minus  ver6tadrcmfacitl.fi  cuios. 
Il.fapta.de Vfufr.  quiaibi  tantura definitum.dominum  ptoprie- 
tarisadcedendum  ufumftuctum  conventuro,  cxigcre  rautionem 
poflc.quodipfuro  &  nos  admittimus,quia  volenti  dominoin  ufu- 
fcuccurerum  quantitatis  fcmpcrcavcn  oportec.  Exco  .ipfo  vcroe- 
vcnit,  voUntem  doroinum  cam  facilc  rcmittcre  poiTe.  Illud  quacfi- 
tum  eil:  Si  cautio exigatur.rc  jara  apud legatarium  «xiflcnte,  eam* 
quc  ille  nonpravftct,  +  an  fructus  reftituctctcncatur.?qua  in  rtita 
ftatui  oportcr.quanturu  attinctad  fructus  pcrcepros,  eos  non  repc. 
ti.quia  ufusrructusctiara  finc  cautioncconftiut.^Awiic  textM 
dominus  fibiiraputabit,quod  cum  cautioncm  habcre  potucrit//* 
ftcutus.fuyra.  de  Vfufr.  eam  tamcn  non  accepit.  arg.  Qutd 
.Quamobrem  &  fructus  pcrceptos  finc  dubiofacicr  luos.maxu 
rnc  fi  acccficrit  bonahdei.G, ttl.i.Obf  46. num.7.&feqtj  veldomini 
confenfus.  Hart.in  l.hac  edictali.  f.his  tUud.  Q.dt  becund.  Nupt. 
Eiufquc  rci argurrcntara  non  leve  cft:  Quod.fi  hxres  ipfc  in  rcora 
fucnt.co  noroinc  fcuctuario  tffuras&  fruccus  rcftirucrc  tenetur, 
aeccorum  nominc  cautio  prarftatur.  d.  /.  14.  verb.  aut quod profter 
mtramufuras  quoqutreddi  placuit,  fuptr  hts  noncavebitur.infra.de 
Vfufr.Leg.CajtrAb.i.Conftl. 197  tnum%4.  adfin.  Et  hocita  inpraxi 
fcrvatu  r,C«r»f. 3 .  Confl.171..  num.  8.  Dcnique  r  quanturnad 
fructusinpoicccumpctcipicndos  ac(incr,certumc(l  tei  ipfios  no- 
mine  hxredi  vindicationcro  c(Ie,contra  quaro  (i  ufusfrucrus  nomi- 
nc excipiatur, rcplicandum  c(t  dc  doloob  nondum  prarftitamcau- 
tionero./.  etft  ufusfructus.a,  infra.Vfufruct.QuemmCau.  Ccrerum cV 
cautio  ipfacondici  potcrit.  ue  6ic.tn  $.  1  .& d.  1. 7.  Qucmadmodum 
&  intcrdum  ad  cxhibcndum  aut  in facturuactio  c\\.l.  JuUamut.f. 
§.*JM "arcellus  fcribit.  infra  Ad  Exhtb.  l.patris.  1    de  Prafcrip.  Vtrb. 
Igitur  u*  cautionem  non  ptztfct,  bemgniuscfi,  fructus  a  tempore 
co  noroineconte(lata?,addoMinuro  pcrtineie.  not.DD.tnd.l.Jicu- 
jus.ii.fupra.de Vfufr.argid.  Uuxori. i+ingra.dcVfufr. Leg.  Hoc  ita 
f  fi  fruct  uarius  tergiverfctur  mali  fide,  nvecum  cavcre  potuit  ron 
taroen  voluit.  DD.fupra  aliegatt. nim  fi  fidcjufiorcs  habcre  non 
queat,*  ita  fiatuenduro,  ut  juratoriam  cautioncm  pracfler,&  de 
practcritocinihil  dcttahatut,  Autb.  gtneraltter.C. de Eptf. dr  CJtr» 
Novei. nu,tiA tquc  hoc, fe  prx  Aanda  cau tionc  j u ratoi ia, taroc tfi 
*  nonnulJi 
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nonnulli  fimpliciiis  acdpiant,  B*l. m  d.^4uth.&v enerAliternum.^. 
umcnitaadmitsumeft.iifructuariusUit  homobon*iideiacfru-  »»» 
gis^  Nam  ii  t  vita»  fufpccrat  fit,  officio  judiciscxpcdiendiim  eft,«t  <4# 
rcsvclcommittamr  fequeftro,  utabco  legacaciusfrtictus  recit-iar, 
mrg.  I.  s  §./mpcrdtor.  Vt  In  'Voff.  Leg.Seru. Cauf.  ( quod  in  Gallia  fct- 
vart  fupraex  Imbcitoannotamus,iw>w.$./j»  hacemdj)  vclcrcdatur 
doroino  rci,  fiis  homo  frugi  &  bona-  fidei  ftt,  ur  certum  quid  an- 
fuiut»  pro  quantitacc  provenruttm  cx  arbitraru  bont  viripcndac. 
GuU*Obf  4*.  Vrrumverbeonjm  ficri  Jcbear.in  arbttrio  judicrs 
crit.  liludnorandum  r  eft,  donatorcm  omnium  bonorum  quiu-  is 
inmfru&um  fibi  refcrvai.firoplicircr  cum  liypothecaad  cautio- 
ncmadmirrenduro,qiwliacunquc  ecrameafinr,  quia  cumhoc  mt- 
tius  agendum  eft,  /.  'Bivus.ib .ubi  Dtc.de  Reg.lur.  4rg.{.flto.ut  Lejr. 
Nom.Cdu.Fttc.iJftCinf.  j  .Okf.36.Scd  '  patcr  fructuarius  bonorum  I4» 
filij  ne  uilam  quidcm  hypothecan  praeftac^.  /.  cumofortet.  §.nou 
dutem  x.l.ult.$  fmautrm.m  fnecC.de  *B*n  Qud  £f*.Quod  fic  1  in  fif-  . 
co  cui rcs  aliqua  ufufructui  rclicta eft,  diccndum cm.dj. 1 .  f.fisd 
fifcum.ut  Leg.2{om.C*uut  monmfupra.Deni<\uc  an  tcautio  rcmitri  |f 
quearqualitum  eft.Quadere  itaftatuirous,ciiam  pcr  teftarorcm  ' 
cautionem  rcroitti  recte,/.2.C./rt  *a70j^£f£.prauerquaminrcbus 
fungilibus,  quarumcautio  rcmirnomninonon  potcft,/.  1.  C.b.ti 
juncl.fcsrt.fen.C.ut  in  ToJfLeg.  Hoc  tamen  aliter  vulgo  acceptum 
eft,  «imitum  ut  tcftator  cautioncm  rcmittcre  omnino  nonpoillr, 
gt&DD.bic. Gatl. uObfi  1 4  J >fer /«/.Idque ita  quia teftator rcmit- 
tcndoc^utioncm.aufctierbciicficiun  haredi  ipiojurcconcciftim. 
Proinde  hxredtro  quidem  cautiencm  rcrrirrcre  poile,quid  ipfe 
beneficio  (uofacile  renunciare  €\vctt,f€rtex.iul.fquuiu  confcrU 
bendo.C.de  Pact.gl.mdJi  nontamen  tcftatofcro,tcHi dein  &  u- 
fufiucruariuscui  ufusfrudtus  inier  vivcsccrftnuruscP  abaurho. 
re  molcftia cautionis  hbcraii  potcft.  arg-  d. If  **u  in confrrtiendt^ 
fjatl,  cumtluribus atleg.d.lo.ftr  tot\6  urcn  juiis  auihcritaic  repu» 
^tumeft.fertex.indJ.i.C.uttn^FoJ}.  ieg.  Sed  qua?  mshac  da 
rellmpiicius  cx  legum  fancciorc  ccf  nivro  usjuruc  rver  iunr.ncc 
recedendum  igitur  abijjcft,mfi  ^uaconiuciudinc  autflatutocon. 
trarium  admiilum  firf 
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Adl.uliimam. 

1 .  Pecttnta  ita  legata  nt  legatarins  ufum  ettu  haheret,  eaqui 
fojlmortem  ad  htredem  rediret ,  *n  njmfaaitw  legatus  ccn~ 

fedi*r. 

2.  guatetmhociufil- 

PBcunii  tita  legata,ut  poft  morrem  legitarij  ad  Mcvium  redi- 
rct,  euamfi  olus  facta  nicntio  ut,ramen  non  tilusfructus  ,  fcd 
proprictas  lcgatacenfctur,idc|Uciubonere  fidcicommifli,  m  h>tc.& 
in  l  ffncies.de  %Amo  & *4rgXeg.  Id  >ta nifi  conftec *  teltatort m  im- 
pcritia  lapfum  (enfiflc  dc  ulufructu,  L<\nifru&u$*i  f .  de  Vfu  &  ff* 
Lev.  Diverhflimavctdufufructuarij  &  hdeicomroiflari;  ratiocir» 
cnodillc  rcftitutiopctn  nullamfaciax,  fed  jam  abiniuo  pcflidcac 
domino.hic  vcio  ipfc  interimdominut  fir,&  poft  mortcm  dcmum 
fuambonareftituatchcuicarcftitui  tcftatoi  roandavrr.  Nam  fii* 
cui  fkleicommtflarius  potf  mortem  tcftitucredebct,vcl  nolit  acccp  • 
tare  fidcicororoiffum^vel  ncqucat,  ve)  conditio  dcficiat :  roant  c  id 
ipfum  apud  gravaturacV  hxrcdcscius.  L  un.f.ftnamem.  C.de  Cmd* 
ToMJach.  m$%  Cmro*i 

SI  VSVSFRVCTVS  PETA- 

TV*  V£L   AD  ALIYM  PERTINERE 

ncgctur.. 

Tit.  VI. 

ETJam  ufusfructus  quardam  pciirio  &  Vindicatio  cft.  m  hlc&in 
i.eafre  &  Insl.de  ^tf  .Nam  &  eiufdera  propricratcm  cjuandam 
dicimus.  m  m  Lex  diverfo. 5  $ .  infrin.de  %ei  Vtnd.  Vndc  cV  alibi  do- 
minium  propneratis.  L  infintprinc  *nf.  ba.  tcfpcctu  puta  juiis 
quod  feivirutis  nominc  vcnic..  ■ 

* 

Adl.  r. 

■ 

t.l^uau4rm^udaclme)us(uumconferve^ 
2.  Conciliatur  £M.  Uem  luUano  de  Rtmifi * 

m 
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ST  fundo  fiuctuario  t  fervitus  dcbcatur^caquc  fructuarius  prohi- 
bcatur  uti.noneam  fcrvitutero,fcd  ufumfiuctumpcrer,*;  hic.ejr 
/.  i .  §  .fin.jttnc.  l.2.tnfra.  de ^ovi  <0p.  T^nnc.  Ncc  n  u tat  ♦  L  i .  f ,  ltt  ra 
Iulian.  dc  Remiil.quiaca  non  ita  accipien  Ja  eft,  ut  fine  mcdic  fru- 
ctuarius  fcrvituterofibi  vindicet,  fed  ut  id  procuratorio  nominc  a- 
eat.Cerrafin  l  qttidc  Srr*.Idque  appofitccxeocvinatur.quod  lu- 
lianus  advcrfativc,/»<t  l.i.de  7\[ovi 0p.2VjM»c,dicerc  videtur^flcuc 
advcrlusvicinumagipotcit,  juscinon<rfle  alriu$tc»]icre,  itacontra 
dominum  agi  noji  pclTe,icd  advetfuseum  ufusfrucrus  petiiionem 
elfe,  ficius  factouiusfmciusdctcnor  fiar,  Nomine  igitur  fuo  )us 
pettndi  ufumfructum  habcr.idqueeffecruipfofcruirutis  vindica- 
tioncm  comincr,procuratoiio  vcrdjioroinc  ciiam  vindicarc  fcxvi. 
jutcs  rcalcs  poteih 

• 

1.2. 

Altegata cft  fopri in ms qutt ponimusadL  l^.deVfufr. 

- 

l.fundus.4. 
.AUegatacitfuptain  U.§. il  mihi.de  V£  Accrc/; 

Ad\.  utifrui.^ 

1.  Vtri  adio  cenfcJoriaAdvindhto&m*fumfruftumj** 
rdta fit  domina  anfrucluaric. 

2,  Pojfejeo  in  bisjudtciis  quatenus  relevet  ab  onere  f  ri* 

JfATidt.  . 

/^Onfcfsoiia  actio  t  fructuario  parara  cft.non  ctiam  dcmino  pro- 
*-->pri«ratis.*f  kic'i\*m  quando  uiusfructus  intcrdum  dominij 
pars  dicitur.non  (ervitutem  fdecjua  vindicanda  confefsoiia  cxpe- 
rimur)  fcd  utilitatcm  pofjcflionis  ilgmficat  videmslratnl.i  .de 
fufr  fuprk.  Nccadrcro  facitquod  dcminu*  xugatoria  expcriil  po- 
tctr.quia  hoc  agendodc  jurc  Iibcrtatiscontcndir.  ttthie 

Ex  vcri.QuoD  si  FCRTE,notandu»eft,liisncgatoriiagattqui 
dt  minusptoprictansnon  cft,  vincerepefscfsorero  ofusfructus  c 
tiamfi  nullum  jus  habcat,idquc  cx  co jurc cfficiiur,quo luperiorcs 
ft.nt  pofscfsojes.ctiarnil  nihil  prarftirerim  ipfi,*/  htc.tfl.qniaccufa* 
re.C.de  Eden.Lres  atttum.C.de  Xfi  ftnd.&  U^moat.m  fnsl.de /n- 
Jerdtc.  Si  vcid  actorfc  douuouroprobct  contranmn  dkurus,  nitt 

Ccc  *  fiuctua. 
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fruclaaruis  picfic*  doceat  de  jure  fuocura  «naquftqoe  rei  prefu» 
triatui  libcra  iuficonrrariuro  probciur.  l.aitius.  C.de  Serx.  & l  »ct 
credttorcs.$.ut  auttm.Q.de  'Ptgn.jj&.QucdCi  fruotuarins  ufumfru. 
itum  non  podideat paruro  ad  rem facu, an advcriarius  fe dominunv 
probct  vel  roinus,quja  urrumvisfir,  probare  jusfuum  tcnetur  At* 
fuc  hac de  je  quipturareausrit^ideat  Subtil.^oftras.  iib.i.cap-i. 

DE  OPERIS  SERVORVM. 

Tir.  VII. 
Ad  U  3.  I*fruftu5. 4.  &  ad  1.  5. 

FRuc*his  homiris-in  operisconfiftit  &  vicc  v«rf3  operr confiftunt 
111  fr UCIU./.4  bic.  Opcris  tamen  irgatis  non  plcnus  u  usfiudhis,. 
fcd  ufu*  taiuum  Uga  us cenfctui.  /. $Jjic  Eft  emm  inier  ulunifru- 
cruin  hununis  *  opr  ras.uirfctei.tia  non  lcvu./.i.  $%jt*fmff«lluh 


$.infra  tsld  L.Faic.Caiuan  hb.4  Cvmm.c.)  .num  lo.  Doncltusa- 
hici.perl.3.  b>c.  Scd  ibi  hoc  tartum  tvUturoc  t,  111  (civio^iuu- 
fumiruitum  conftaie  :  lcd  ldfitper  Ivnechdochen  (iia  paitcmrci 
pro  toto  ponimus.lndc  tamen  non  fccnj ltur  contra  jus  ixpiclfu,m, 
iud.  /.  f.bic.  opcns  fegatis  mox  inrcgrum  fcrvi  ulu»nfruciuni.t<r£a» 
turo.Non  magis  quam  li  quis  jurjsauthot  dicar  uhirafructuni prz* 
dijconftare  in  ulu eiufdcm ;  indcque  ali|sufum  6Y  uiumriucturo 
milccre  vclit. Vt  cnim  id  abGirduni  fotcr,,pcitndc  quoqucfotctatv 
furdum  undc  hpc  (cqucictur 

DE  VSV  ET  HABITA* 

TlONE. 
TtT.  ViJL. 

Adl,  6.c5cad  I.  io* 
▼idc  qu*  poiMmus  infra  m  i.fundi.  1  /,  {»d. 

Adl.pericrvum.14.. 

1 .  A*  **idinttrjit  intcrfrHclum  ef  ufnmfruclum  lcgsttw* 

2.  C**citidi»r/.(id!s)+i.  irs  frimtf.de  *fufrutlit.& ».\. 

"X^Sutfcucrusranfructusfundi  legcrurnihil  intercft.n.imfruc- 
tusfineufuclle  non  potcft,  ufus  verd  finc  fiuctu,ncceftufu- 
ftuc  t  u  cilc  potcJL  Ittquc  inutih:  cA  legaiuru  fi  fiuc  tus  dcducco  ufa 

icgctux^ 
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legctur.ii/J-/r.Ncctmutat  I1fialij.4i.in  ptinc.de  ufufr.&  !.r.$.pen,  * 
Yfufr.Quem.Cau.  ubi  relariiB  eft,alij  ftuctum  alij  rurfum  ulum 
fine  fructu  legni  pofle  rcgulariter  enim  ftuctus  adempto  ufu  non 
Lsgatur.r»*.  htoinvorf  deniquc.  Excipimus  t  fi  alij  fwictusalij  ufus 
incodcm  prardio  legctumominatim.  co  eniru cafu  proprietas  ad  • 
aa^iedem/ruc^usapud  frnctuarium.ufusapudufuariumerit.Idqi 
hic  Vlpianus  ex  Pomponio  tn  ffn.Ongu  latim  explicar  ne  illu  m  pu- 
tes a  ceteris  di(\ci\C\Uc.C*jac.rectt  notans  Budaumhb.t.Obf^.  e^r  lib^ 
1  t.Obf.\  1. Ifte ipfc  tamcu  fructus  fiuc  ufu,hoccft  actu  utcudtcflo 
non  potcft. 

Adl.fundi.r5* 

r.  vfus  tegotus  tjttomodo  intetHgendus,  &  tjuid  ufuario ptr 
tumcencffjum  tntetttgatur.  ejrnum.  l.ejr  3. 

4.  Cum tncoU altcutus  op fidi  in  nemore  vksno \us ligrtandi 
Merens  an  mmero  sntoidrum  auflo  hoc  )us  etiam  duret  .&n,$9 

6*  Expticatur  ljamni.%  istjui umu.de  DamJnf. 

7.  Jgutd \urisffarnili*  esujmodi  ius  snrem  conHitutufit. 

t.  £u\dft  perfonntenuioriqui  iusfuum  cejfis  pptentiorL 

X7 Su fundi * h gato, ufuario  quantumex  cbventiombus  eius  iit  rc 

*  ufumcuiufque  anni  fatig  ntkarcipcre  Iiccr,etiamfi  huctus  mc- 
diocriy  piardij pcr  hocconrumatur,rfx.6/r.Admodurocnim  hocrc- 
tcrcndumcft,  non  ad  utendi  qualitaterofurdc  frucndo  ufufructu- 
jefpon(um dtml.ii<m.$  .fin.fuprajc \frft.)\d  cft  ad  quantitatcm 
ncccfljutis  dorocftica;  Jon  cnam  ad  forraam  participandi  fructus, 
aut  iifdcm  utcndi.Vndc  flr  annoratum  teft^icct  patetfamilias  cx  ** 
filvaaliquaunum  modd  plauilrum  lignorum  ufiiTpare  folct,qui 
pofteaalteriufuraex  eaconftituit  vel  legat,idque  (ccundumforma 
libi  ufiutam;cti<imfi  ufuariusquadruploamplioriopus  habcat,nu 
hilorainuseuroranium  poflc  mfcric. ptr dJ.ttcm.  ^.'BecrfDecif* u 
n.$.fctjmitur  Imbcrt.tn  £n£hjur.(jall.i.ufus.rei  utrumad  modum  an 
adauantuatemftrefcrcndvs.png  wiAi.369.Wane  ordlnempcroipien. 
dirructuspamfamiiiasconfueium,  rcctt&  in  propofito  tconfide-  f» 
xandu  putanr,itafciliccr  ne  arborcs  autlignaamputentur  interov 
pcftivc.Verbigr.  fi  patrifamilias  ufiurum  lir,  fingulis  bicnnijsde* 
raum,  triennijs  autquadricnnijsligna  fuccidere cundcm  ttrdincm 
cV  uluahusobfcrvabit.^ifr.crryjw^/.^.IIlud  +  quarfituroeft,cfi  *>♦ 
incobc  alicuiuxoppidi  jus  haherent  fccandi  ligna  tn  nemorc  vicino, 
idque  jurefcrvitutis  tnrcmfquodqiiidcrn  monbus huius feculi  in 
Gerro.&Gallunon  eft  ratu)&  numerus  oppidanorumtiahomin» 
ncmonatriplo  auc  a^lius  njajoifiat,au  nihilominus  omncs  co  juro 

Cc*  pofltnti 
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poffint  uti.quod  Zafio  viC\imc(iyittiikSig»,Hefponf.c>i  s.Hb.i.fctt^ 
Jmb.d.lo.Sc  magisdicinms.arg.hmut  text.  Ocmquc  t  rametfi  Iafon 
infpccienondillimilidiverfum  fcnfit,  nimirum,  ur,fi  alicui  prae- 
diuroc^nccdaturcumufuciufdcminncmorcvicino.idquc  proip- 
fo  ufuano&  familia  eius:  noneti-iracojurefrcruroslibcrospluri- 
busfamilijsdiviios./*/.  intjtlt.£jle\ Terb.Obl.  contratium ramen 
vctiiiscft,M7gJ.Dtv»i.  f.i.de ufutjr  Hab.pertex.in  /Lt.uit.ide vcrk- 
Obl. junc.argJ.non  fotum.  6-fupra.h.t.  Nec  t  murat  l.darani.§as  qpi 
unat.de  Dam.inf.quiaibi  aguur  dc  tota  alteradomoadjuncu  pci- 
ori  cui  fo!i  ius  quxiitum  erat,  nc  nimirum  id  ciquoquc  ftatim  pro- 
fit4Planet(ifannliacuijus  ra4cqu2efituraeft,ufque  adcoaugcacur, 
utprasdiumcuius  rcfpcctu  fcrvitusconftituracfr,eosalcw  ncquc- 
at,  &cam  obcaufam  nonnolli  familijs  fuis  feorfim  habitcnrafine 
controverfia  erit  illis  icrvirutem  ob  hroc pararam  non  fore,  q oippe 
quac  rcj  intuiru  potidimum  conftituta cemcr u r.  pertex,  inl. ergo.j. 
do  Seru.l^uil.  &  arg.l.fi  habtuato.io  fup,  h>t.d,t.damm.  $.Jiisqm  u» 
nat.  de  Dam.  Inf.  Scd  extra  ejufmcgh  cafura  adruifsaeft  Zalij  fcn- 
tcmiztperd  /.C.conftitucns  fibi  impurabir  qu.od  legem  contractus 
non  dixerit  apcrtius,  /. veteribnt.de  Tatt.  fmbert.djo.peft  Zaf.tn  loco 
eitat.  aUegans etiam  PctrSRftt.in  Qonfuet.Picton.c.  171.  in  gt.pour  leur 
dict.  laborage.XWuA  omirrcndum  non  cft,f  fi  quis  forre  horootc- 
nuioris  forturwe  ufum  ciufmodi  altcri  concefs#rir,  non  cfscpcr- 
mifsum  fucccfsori potentiori  y  fu  eo  ampliori  modo  frui, qnam  Ji- 
cuitacconfuctumfiiit authori.-.edquod  motibus,  urdixi,  jus  illud 
non  tam  perfon*  -qnaraprjtdijs  conftiturum  cenferur.  Idque  cx- 
prcfsa  Conftitutione  Galliar  provifum cft,  a  Francifco.i.  in  Sanctto- 
ntbusdeNem.ratione.c.7f.Imbert.dJoJ[prope  fin.  incip.fcd&Sancti** 
ntbns. 

Adl.ufus.  19. 
1.  Servutttes  pr^iales. 

SErvirurcs  tprxdialcs  individux  fuhr,unde  inftbadl.proparte.  11. 
de  Seru.k  pcrinde  eriaro  ufus  cft  individuus.Sed  ufuvfrucrus  eft 
omoino  dividuus  .Idque  plunbus^uris  noftrilocisreiatumcft. 
excepta.i+l.fjptacet.  ij.fupra.Quib.tJModVf  tsfmttt.  I  ljf.fi m- 
fusfructus.9'4d  L.Falc.qui*  nimirum  Sc  frucrus  dividi  pofsum,& 
fundusiffc  ulumproparteadromir.  Di fputari  tamen°hoc  ipfum 
ex  fubtiliorijuris  rarioneconfuevir.vide  qu^ncsabundc  in  Lufus» 
frmjms.j.fupraJtVfufr.  Planc*  quod  t  ufumdicimusincividuuBi 

cf«c. 
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efse.id  quidem  certoex  hoc  rextu  conftar,  opponi  ramen  fofer.  I.  Si 
ur  certo.§.fin.infra.Comraod.quam  conciliamus  ibidem.Quid  vc- 
rd  fi  interufuarios  duos  cjufdem  reinon  convemar?  judiccmid 
temperare  opertct,ut  unus  quidcm  ufuro  alter  pecuniam  pro  juro 
iuorecipiati '  s'~ 


Adl-Vfus  Aquae.21. 

Sus  aqua»  alicui  conftiturus.perfenalis  cft  nec  ad  harredes  tran- 
fit.*/  kiccr  iXuctus. i7.de Seru.7{«£t.  Servitus aquarducrus  ab 
hacdivcrlacft.qu*  plerumque  prrmaliseft^  Qucroadmodum  Sc 
hauriendi  }us  non  horoinis  fc«i  rtxdi}  tft.L  fimthitio.$.fin.eoa\.ttt.dc 
Scru.Rufi,  Scd  hocitamfr  rorr.inatinr  pcrfbnecfset  conftituta./» 
pecoris. 4-.de  Sertt.  /?«(?;Moribas  taraen  noftris  ettam  fervitutes  plc-  CtnfatuU 
rxquecum  defignanone  perfona:  conftirutz  prxdiales  cenfeutur,  Ji*nf4f 
nifinominatim  acturo  efserut  tanturodurarcnt  adyitameius  cu« 
jus  ptxdio  illccoBftitutse  ccnicntur.  vtdcfua  uo*  4»/.  utpomum.  de 
Seru^ 

Adl.  Divus. 

!•  ffufilvtlegatoan  ufmfruclus  legatus  cenfcatmr*- 

2,  Aciurf  )  fentemia  ae  hoc  texm% 

3.  Pinetit  fententia  probata* 

4r  Vfuarty  emolumentum  in  hac  re  conftderandum. 

Hac lex rclata cft  fuprainijsquarponimusii^/.*xf/v4.  lo.JeV* 
fufr  fupra. 


1 


Llud  t  hic  videndutn  quamobrem  ufu  filvte legatojpfe quoque  ^ 
fructus  legaruscenfeatur,  tex  hic.  Accurfius  Ud  de  filva  rcmora  »• 
acccpir,  quia  nimirura  bc  ad  quamque  famiiiam  ufus  filva?  quoti- 
dianusciscpoteft.eaque  raiiohoc  rcxtu  cxpretsa  infilva  rcmota 
habcat  locum,£/jb*c./^*<f*r  t^tkriciFulfpf.Ceft^leriaue  uic.  An- 
ieL&  F*l>.  in prtnc.  Jnft.  deVfu     Hab.  Ego  vcrd  *  currt  Pincllo  ,. 
limpliciteritaftatucremdcquacun^ucfilvacDiusufuseft  legatus, 
TtneUml.i.par.z.num.  j8.  nificodcm hoc  textuallegatumefsct 
Prinoipis-  reTcrrptum-  Ccterumquia  Conftirutiones  novae  cUraR» 
liusextcndanrur,/.i  f upra.de  Cortfi.Trin.in  haco^ioque  ita  diftin- 
guendum  magis  dictmus,  ( idquc  ex  propofira  Ipccic  vcl  maximc 
palameft.qus  rcfcripto  Principis  Cxfubjecra  rarionc  difiniraeft.; 
Diftinguendunr  inquanrut  cnioiies-  ratro  huius  textus  locuraha- 
ber^dcft,quoiics  utilitajfilvicnuUaant  pcrcxigua  habcri  potefr, 

  totics. 
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totteslegato  filvr  ufu,  una&  ufomfrucluro  intelligilegarym,  i- 
deoquc  hoc  in  filvK  non  ccduis  qux  exiguum  frucl utn  fernnr,  io- 
dirTcicnterlocura  habcrc  :  quories  vcidiilvaivclcardua:  funt  vcl 
tnagna f ruct u u m  copia  plcru mque  ab u ndan tcs ,  qu i a  ex  fractibm 


ac  lignis  raultum  emolumenti  ad  rcmfamiliarcm  provcnire  po- 
teft.roties  ufumlcgaturo  foIumeiTe.QtjamobrcmcVDoctorumo- 
pimoadmitti  itapoteft.fi  ufus  filv*frugirer*aur  carduae  lcgetur, 
utob  loridiftantiam  omnino  difficile  fit  qukquam  ex  ea  kgata- 
rinm  aufefrc,  Quja  cnim  legato  ufus  parum  probabtlccft.tcftato- 
icro  legatario  illuderc  voluifsc ,  magudicimus  ipfumufumfroc* 
furalcgaruracenferi.Vfuarij  hvcrd  emolurocnuirn  pluiimumio 
Kac  rc  confiderari  vel  illud  argurocnto  eft,  quod  &  ufu  fundi  Icga- 
to,ex  eo  ufuarius  annuatim  rantum  accipcrc  rx>teft,quo&  mcdio- 
cris  praedi]  fru&us  confumatur,/./Wi.  i  j.  f*pra  cod.  Qucnudmo. 
dum & ufu dorons legato: nonpartis, fed totius donaus  ufus lega- 
tusccnfctur.quodevcnircpoffituc  lcgatarius  quandoquc  habcar 
opus.trttn  $.  1  ibae*  esdU* 

VSVFR  VCTV  ARIVS 

QVEMADMODVM  CAVEAT. 
Tit.  IX. 
Adl.x. 

H£c  sTiPUtATio.)AncV  quatenutcaurioadufumfrnctumie- 
ceffaridrcquiratur  vel  roinus  plutibus  pro&cuii  fumus  fnp 
,»/.;.**  \f*ft.E*r.Rtr.Q!uVf*  Cnf* 


hs. 

J.PenuL;  Rclatus eft  fupra  io  1. 1*  $- 1.  de  VfucV  Hab. 

1.  ctfi.  7,  . 

Relataeftin  ijs  cju*poniimiifupfa  */.*<*•  j  M VfEst.  fy. 

L9«M*nult. 
Rclata  cft  fupia  m  /,i  MVf.Em*'**?* 
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LIBER  OCTAVVS 

DE  SERVIT  VTIBVS* 

* 

Tit.  f. 
Adl.i» 

j.  Servitates Alid perfondles  dlUretlcs. 

2.  Servttutes  reates  qutre  dd  ttmfus  ttnBstui  ntn ftjftut. 

3.  Dt&truminbdtrt  dtafrind  Juftrvacud. 

SErvitutes  talisr  font  Perfona1es,a1ia;  Rcalci.  111*  funtqos* 
pcrfon«dcbenttit,<:ufnquci)$unapcjeunttat  ofos,habiuv. 
no  ofusftuclus.cV  confimiiesqu*non  in  uium  ac  conrcm- 
platiuncm  prardiotu«nconltitura?  funt.*f A#c^/»nW.Qiiannob- 
icro~ne«adtempusconflitttipoffontt<*  ua  conltkutae  ipfo  jure 
non6niuniur,frdiatituroopc  cxccptionis.  f  A.tufr*  td^uHvuk 
ttoflra.  Ceterumtquod  intcrprctcs  hocU>coaddunt,&  fcrviturem 
perfonaiuro  cam  quar  i  petfonis  aliis.alijs  quoquc  dcbetur.  tx  tit. 
dcStat»H<m  &  LTinoctntum.$ Tut9.de  &t dU*m:Te(t.il.  £*/r. 
lUr  id  rc-aicitus  inifcaa  pcnnos  ab  tii  i%cifo  traaaio  hocdivi- 
fu  m.adeoq uc  fuf  crvac uum<  mninoeft.  C um  nulla intct  ha*  *  U- 
las,pixtcr  folom  nomcD,li»iluado  fit. 

Adl,  3« 

1.  Jnpfc&[ufeffchtinfnntqn^b$tk($fhl 

2.  ^nvdfilm&tmfbjtm$\ttvnnHmiun4thntftUi 
fto  imftndut' 

SErvitores  alise '  in  folo,alnr  io  fuperficie  eopfiftonr.arf  bic.lt)  fclo 
confiftcte  dico Viam.acluroitef.aqDsdiOum.aquarhauflom  $c 
(imiles qoarum  ufus  in  ipfo  io)ocft,io  iupe  thcjc  coniiftuDt,qu« a> 
dihci)a(caenimqoodarorcfpedlu  lopcincies  dkuntur,/.i-  i.i.dt 
S/*perfic.)ccUxt<tit  ,ot  rigniiroroiticDdi,li)roinoro,althV  ardificandi 
&  alixciuiroodi.Erigitorpropieftoroibana-fcivitvtcsinfoperfi- 
cic,  tofticsr  in  iolo  hatrerc  dicantor.  Hoc  veio  vix  pcrrcii  vtr  eft, 
nam  &  ftilhcid m»  mciderc  folo  potcft,qu r  c?  tamcn  fctC  in fcrvir*. 
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temurbanamcadir.Sed  quod  hic  de  fuperficicbus  monuum  e(^ft 
*♦    occafionera  quxreudidcdit,  An  WafalUis  &  cmphyteuta,  ad  quo» 
rurn  nurocrum  fuperficiarius  propemodum  acccdic,  jure  fuo  prx- 
diobcncficiano.cmphyicuticoaut  iupetficiarioimponcre  fcrvirii- 
tcm  qucat?  quod  quMem  ditefto  jurc  hcri  non  p©tcu\cum  «nim  in- 
sjcr  orones  coniieteofdem  alienandi  poteilatcm  linc  confentu  domi- 
ni  non  habere  ,  ncc  icrvitutcmiropQner:  poilediccrous,  LmU. C.dr  f 
Rcb.vfL^on.Alten.  Viiutatis  tamcncaufa  recepturocu\ut  ialtcnx 
quanturo  ad  jus  iplprumattiner,  hac  inre  libcrtati  ptariudiccnu 
Quod  fi  vcrd  quo  c.ifu  resipia;  addominum  tcdeanr,cxpcdituna 
c!\»fervitutes  quoqur.c|ufroodi  rolli.  c.  U  i.qmdngo.cU  lnvef.  de> 
^jtltftL^sa^  *nV[.  Feud,  Eihoc  iqictomncsconftat. 

Adl;4. 

*  Servitutes  iffi  ]ure  teeeex  tmfmtuttdtcmfus  cett^ 
ftitu*  fej/uut. 

Z>  luufufrutht  altuA  c&. 

3,  C$nciltamur  diverftfl.dr 4». 

«t  Exflumju  butus  textus  Utier. 

*  TPlo  jure  t  fervitutes  neque  ex  tcmpore,  neqae  adrempur,ncque 
I.fubconditione,nequcadcertaro  condiuoucm  eonftitu;  polluns. 

■»  Ux.bic.Kl*  hoc  in  ufuft  u&u  no  ita.quia  i>  prxdio  non  cohxrcr,/.*. 
&l.f.dt  Vfmfr.Scd  hae  funt  continuar.individux,  ac  pcrpetux  prasw 
dioxum  qualitatcs,  l.  fcramen.it.  mfrk.  de  Serm.  frb.  I.  vtm.  i  ].  $.f 
fmndue.  a.  de Scrm.Hpft,  in  quarumconftuutionc  prxfenraneijure. 
civili  nonaftadmiOum  ar  conditroveldies  admittatur.  Promifijo» 
*ramcnatque  obhgario  fervirutis  conftiruendx.dicmcV  condino- 
nemadraittant./.W^tf.i  r .§.contra.i o.Fam  Erci/.quh  enim  ea  e* 
1«  pcrfona ptomittcntiscauiam  iubct,  qoamobrc  conditionem  non 
recipiat  autdicrn  nihil  impedit,  Arquc  ttahi  textus  pulcrc  convo 
niunt-  Conn*n*lib*f.Com.c.8 .  DoneU.u  Cemrn.c.\o.<PmctU4.Ccnti%%. 

4»  jfXfJ.Ncc  t obftacigitur  quod  icrvitutum  ufus  modum  quoquc  Sc 
durtncta  utcndi tempota  adroitrere  dicitur.  /.  prox  §.fn.  infrk.  quix 
hocadmodum  urendiperriner,quiexJcgccontra#usaut  ordina- 
tionc  reitatoris  formam  capit^cum  conon  obrtante  jus  fervirmis 
nihilommus prxdio  cohxreat  concinuo ncxu.facultatem  niroirara 
cVcaufam  abfolutam  in  hac  rc  nonvcr6  ufumconrinuum  confi- 
deramu*.i./.f*M»*i».IlIud  proinde  obfcrvandum,+  qaod.fi  quiddc 

«ododic  TCJconjditiorjc  fcrvitutis  conftttutionjadiKiaiur,contra 

— -  -  -  ■    ~ -  »—  — -    -— -.- .........  — ■ 
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placira  fervirutcm  vindicare  quidem  perroiflum  erTe,idque  ipfo  ju- 
re,led  ad  aroovendum  aclionis  cfTcctum,  contra placira  icrvirutcni 
vindicanti  pacti cr ceprionem  obftare,ff;r%Ak.Vcrbigrati4,curnad 
ccrr  um  rempus  fcrvitusconftituraeiTet.  ipfo  quidem  jure,  cempore 
quequc eo  bniro,  vindicari  poreft,  obftat  tamen  exceptio  pacri.^/. 
magna  btcm  priuc.  adverb.  contra  placitum.  quam  probant  Bart.oAnwy 
CaPr.Ftor.bic, 

AdU. 

De  fervirute  pro  parre  fundi  conftirucnda  vel  arnitcenda  egimat 
infra  in  l.  i  j .  b.h&i.via,  i  yjod. 

1.7- 

IVs  cloaor  mittend*  iervitus  eft,  uttiic.  quatenus  verd  id  itafit^ 
pluribus profcquimur infra tn l.  foramen.  dcSeru.frb. 

Adl.utpomum.5. 

■ 

i .  Temum  duerpere  in fervitutem  conjlitui  ntquh. 
i.Jdem  \uris  efi  de  aquande,  bgn*nd$>& quatcnus  idemnt 
iu  Jtt  vel  mtnus. 

3 .  guomedo  earum  rerum  prepria fervitus  conjiitui  queat. 
4*  Confuetudine  tmid  hac  in  re  )uris .  &  nnm*  /• 

\7"T  t  pomum  decerpere  liccar,  cVut  fpariari  ac  ctrnare  in  alieno 
v  porTin-Wiicrvitus  iroponi  non  potcit.Atqueid  de  reali  fccviHi- 
teccrtirTimum  tb.per  bnnc  textt  Prope  ramcn  tdicimus.pcrfonac 
ejuimodi  fcrvirutem  conftitui  xtc\c*rgjftbinat ji.fHpra.deVfmfr- 
Cin.&  ^Petr.in  rnb.C .deVfufr.Corraf.Duar.  Lofnl.btc.bea  hoc  a« 
lijs  vixprobarum  eft,  cVjus  qualecunquc  id  eb  igarionis  dcmum 
vi confiftcre  putitu.gl.TUrt.Fic+.b4c.idem7l*rt.  t*l  t&Cela.  de  A* 
lim.  Leg.  Bald.  in  l.  peceris*  inf.  de  Seru.Trad.  Rnjt.  Cujac.ltb,  14» 
Obf  2i.qUod  magiscft,^rr bunctex.& hQatw  ix.de Jnn.Vcg  & <L 
l.iJAicla.f.fin.  inquorextu  poftcriore, huiufmcdi  obhgatio  fcr- 
viruti  aqua-hauftus  fquar  huiuimodi  conftimnoni  quodarrroodo 
finiilis  vidcri  qucat  J  direcro  opponitur.  Non  mutar  1.  \  ccoris.mf. 
De  Seru.  Kultic.  quia  pccoris  appulfuscc  aqtiahauflus  proprii 
fcrvitutes  reales  (unr,/.  ergo.  j.de  Serv.7{us~ttc.ex  quoticscurnpcr- 
fona  hniunrur,  dicuntur  perfonales.  text.  ibid.  &  i.  Lucmsjverb.anaft 
ufuaru^deSeru.fyflic.  Quod  accidir  rotics  quotics  |urc  ufua  ali. 
cuius  peifonas  aquara  haurirc  pemiifluro  cft ,  qui  tum  quooue 

Ddd*  vius 
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ufus  nomine  venit,**  in  d\  I.Lmcsms.&  in  dJ.ufut  aejua.de  V[m%  &H*b\ 
g.  Plane  tlpomum  cx  pomano  dccerpcre  t  non  tam  vclupraii.quam 
nccctiltari  &  commodo  culin*  concedatur,  dubitandum  noncft, 
quin  id  lpfum  in  fervitutem  ufusj>erfonaIem  cadat-  t.plenum.  |.#  . 
*•  &d.l.ufus  de  f/fu& //4^X^j?r./;ic.Quinimc»tamj>lius  hodicquo* 
que  ex  moribus,  earuro  reruro  fcrvitutes  realcs  encctar  funt,  ita  uc 
pago.vico  vcl  prxdio  uni  abaltcrojus  pafccndi,  ligna  (ccandi,  pif- 
candi,  glandis  legcndar,  ponii  ad  cenam  quamtiatcm  decerpendi 
dcbeaurur  lnftailcrvitutumperpetuarum.  Atque  idconfuctudinc 
Gcrmanixobtinere  Zahusauthor  eft,&  rnonbus  Galliae  loanncc 
Tzbct.Zaf.ltb. l .Singjur. Intell.c. ii.Fah.iM  %.ea^ue  lnft.de  A8.n.%* 
Iderrqucad  jus  vcnandiijfdcmmonbus  rclaturocft.  Zaf  d  io.Do- 
mmns  Gatl.ltb.i.Obf  66. lNec  n  utat  quod  venatto  jurcquoque  na- 
curalipcrmifla  eft,perl.i  &  g.de  jicq.Rer.Dom.<\\sii.id^oi\m  (cn- 
Centiaro  hanc conhrmar.co  quod  fctvitutcs plerarqne admilfa:  func 

5  contra  hbertatcm  naturaltm.  Scd  t*  *  eadem  confuetudii.c  intto- 
duccumettur  Principes  rcgionumpro  morc  cuiufqueloci  l»bi  fa« 
cultatcm  rciervannt,  utvel  ipfi  loli  vcl  faltcro  pauci  cx  optirnatu 
t>us  venati  curo  ipfis  queant.  Ncc  tamemdomnino  cxtra  juns  ra- 
cioncro  clt.  namcV  jurccivili  cutque  privatopcrmiilum  fuitaltc- 
curo  ptohibcre  ne  venandi  caufa  fundum  nolttum  ingrediatur. 
lex.tudJ.i.detsfcq.Rer.  Dom.  ncc  abfuidc  igitur  a  fiincipibus  in- 
cruduttumfui',  neiuftki  pcr  venatior.es  abagricultura  divcrtan- 
tur.vcnarioncs  i| s  inrcrdici.  arg  c.un.yfi  quis  ruiltcus»  dc.  Pace  Tcm. 
inVf.TeneL  Et haturoigitur  icrumcaula  etiam  fervirutcsconftirui 
polTunt  ln  fundoaltciius;  maxin  e  li  fruttus  ciusin  venaiiouc  con- 
iiftat./ .venationis.de  "Vfttr.  Confcquenter  vcr6  catum  quoquerc-- 
vum  nomine  ConfefToria&  Negatoiia  actiocrir. 

Ad  l  fi  cui  fimplitiu;s.  9. 

t4  Sentitus  ft  fmfluim  fet  fundum  tweddtut  quid 
rhftt. 

*.  Servituti  ctneefk  quemedtt  cettd  fundi  fdts  aflignari. 
filet. 

Cumsdirigendnfetvitutis  eleclttft,  &  num.+. 

6  CErvirate^fimpIicius  per  funduroconceft*/torasfundis  fcrvire 
^ccnfctur,  ita  taroen  utufurpetur  cum  ntimma  eiufdcro  Iacfionc. 
ttx.bic.  &tfimtbi.  11«  de Seru ■  TKuft.  Quamcbicro  receptutncft,  uc 

**  ferricuci  r  conceife  ccrta  fundi  pars lafiignetur,  quod  ubifa&um 

cu\ 
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eft.reliquKpartesbenigna4  rationc  libenecenfcmur./,  tertt fpmri, 
iz\deSer*.R*ft-&&*  parsquc*UmmodofcrvircfoU.//HflJM/(^ 
C4  ead-  illotit,  de  Ser*.R*&'  Ulud  f  qua-fitum  cft,  cuius  dingcnd*  f; 
per  fundum  fervitutis-  electio  tt\  r&quodamroodo  ei  hoc  texiu 
colIigitur(idbeneficrumetus  cfTecui  fcrvitus  dcbctur.  btc  infine 
verb.qu*hhtducffelicMifet.Cctt)imt?mcn  cftclc&ionr  m  cm&  efle 
qut  feivirurem  dcbct,  roodd  captio vitcrurairerius.  i.fi  vi*.  l>  dt 
Ser**R*ft.&4f&h*iMtex.i*fri*c.l1cctmuttt^  finedi-  ♦» 

cirur.ab initio qualibcr  irc  liccre:  quia  id  roties  vernrocft, qoories 
dcbitorvcl  pcr  regligcntiam  certam  pttrtem  non  affignar,  velcre- 
diton  cle&io permiffa cft. Quanquaro is locus ctura  poftea  ad pof- 
tuUtionem  dcbitcris,  urarvia  jufti  cognirione,  rcftriogi  queat.  eL  L> 
tert»^.i.dtStr*.^g.. 

AdUpropaitc/i.. 

PRo  parte  dominij  fetvitus  nec  acquiri  nec  s^imipoteft,  f#x.el& 
Pattcm  hoc  loco  intelligc  indivifam,  ira  ot  unus  ex  dominir 
pta-dij  coramunis,  vcl  folidi  doroinuspro  parteindivifa.partie- 
tufmodi  nec  acquircre  fcrvitutcm  ncc  adimcre  poffir,/./fy*ii  d*Mt* 
6  f.fi  q*h  nAnemmfr*&omwrh?rU.iUVm.W  Ad ccp- 

tameniradcfimtamquc fundipartcm.quinicrvuaitam  conftitui 
aut  rctineri.qu am  rcmirti aut  adimi pffi  t.non ambigitur-  L*J ctr- 
umA4.t.%  \  %f»Jr*  eed.fst.  Kctrtv.infrMi de  Ser*i  Rj*ffJ*6<  S*fi**ii 
p^t«i».C#»»i»»iTr^.Sedipfiusfcrvitutlskpars  nequidcm  in  obli- 
gationcm  dcduci  potcfU.vi*. 1 7. i*frMe»di  mh vtdt.  junge  qu*  not 
Fuprad#y/«/r.»»/.j*.Subtiliorenim  h*croarerneft,c*  exphcare 
cam  hoc  loco  totaro^  alicnum  foret  ab  ioftituta  brcv  itatc.quamob. 
rero  fingulis  quibufquelocis,  ptout  occafio  crir,  finguiai  eas  ref . 
cxplicamus. 

Adlifctvitutcs.  Jdl. 

r.  Servitmes  d*\*rt  veteri rfeled*t*f*cdpi7&  f*Mtetmt~ 
mrn.  2. 

3.  K^dn  dd prdfcriptionem  titnms  req*br*t*r. 

4.  ^*tumtemptr/tddprdfcriptic*emfhvit*tis  req*i~ 

rst*n 

5.  ExpIicat*rLh§c\*rt.  S.ducJus mmmm  infra  XVorfJ,  ru 
K^irc. 

Ddd  $  W 


10%  h  BUSII  COMMINT. 

6»  Ture Ccdicis qnid inhac  rt mutatum* 
7.  Anad  ufucapttntm  fervitmts  requirttur  titulut. 
S.  Exfltcatur  l. 10.  SiSiht.  Vtnd. 
0*  Anfcientiadtmintrequiratur. 
10.  MsrtbmGaBidquii  in  hac  reftt  receftum, 
IX*  J$ud  prdfcrifttt  frtcedat  Ji  fervitm  tut  cenffitudtur, 
Ut  sliter  quam  ttffstt  vtl  slternis  menfibut  aut  snnis  ujur* 
fetur . 

ti%  lure  Cantn  qmd  in  hscre  ctmum. 
+  iiSonfuetuMnistutbcritssinbisrcbusqutntd. 

tl  CErvitutcst  jurc  vcteri  non  folcnt  ufucapi,*r  b)e.  Quod  itaae> 
^cipe,  nt  pcr  fe  quidem  ufu  non  qucrantnr :  ceterum  ufocapio- 
nepnrdijcui  (ervitus  corueret,quinezdero  Sc  unaufucapi  folcanr, 
ocroo ambigit* l.fialiena.$%\ .  inf.  de  Vfueap.gL  Bart. bic.  Sed  quod 
•»  in propofitode  ufticapione  fervitutum t  dicimus.id de  ufucaptone 
preprii  accipe.  nam  fervitutes  vctufti  quafi  poueujone  pne- 
icribi  etiamolim  poruifle,  cenum  eft.  Lfiquis  diutwuo.  jt.  iuf9 
I*  fiSeru.Vtnd.L  t.  §.  pen.de  tAq.Tluu.j4rc.  Gctcrum  *  ad  ittam 
prxfcriptiontm  tirulus  nonrcquirebaturrmodddoceacurpraricri- 
Dentem  non  ufuro  vi,  clam  aut  prccario.  d  l. 1  o.  Si  Seru.  Viud.  ncc 
eiea  confcfforiaactio  dirccta  erat,  fed  utilis  folummodo.  textus 
ibidem.  tuittone  nimirum  prsrons.  Duarm  Cbaroudas.  bic.  Hota~ 

.  manuus.  iib. }.  Obftf-  Cnidc.inL  4«  *• pen.deVfucap.  Sed  dubna- 
tum  cftt  qnantum  temporis  ad  ilJam  faiis  fit  t  vulgoquc  obri- 
nuit,  quia  relatum  eft,  reropus  longum  requiri,  d.l.  10.inf.fi 
Seru.  Vind.  idco  decem  vei  viginti  annoc  furficcrc.  t.peu.C  de 
Seru.  &  jicj.  Quia  nimirum  longum  tcmpus  in  prcicriptionis 
tractaru,  deccra  vel  viginti  annorura  intelligirur.  Lfiquis  dim* 
turno.&  tot.tit.  C.delongitemp.frafcriptione.fDD.bic.Cu)*v*poft 
*  alios.  inL^f.fin.deVfueapione.lScct  mutar  quodalibi  rclarurn  cft, 
ceropusimmemoualciltiuimod!  quafipollcuionis  vim  haberc  pri- 
vilcgij  aut  conftituri.  ut  Doclores  plerique  annoranr,uty#e  unanimi 
peneeonfenfuadtex.iut.  boe  jure,§.  duetus  aqua.  inf.  de  Aq.  Quot.tlr 
*/£/?.quia  ld  ita accipies, nt  pettantampoilcffionem  fcrvirusdite- 
cto  intelIigaturconftitnta,roinuendaTum  lcificer  liriumcauft./.i. 

f*  inf  deAq.Pluu.Ar.coquck  expratfcnptioneiali  folidaquafi  vin- 
dicatio  Cn.Coftul. bic.  Neque  t  hoc  igitur  prafcriptione  ra  temporij 
brcvioris  excIudit.Majoricnim  annorum  numeroconiincriquo- 
quemmotemiraccrtum  eft,  ut  nulla  omninoegcat  explicanoce. 
Penique  l  Sc  Iuje  Codicis  ^juafi  ufucapio  fctvjtutum  fcrc  ut  re- 
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rnm  immobiliu  e(U.  *.C,<iV  Ser.&Aa.  Sed  hac  in  rc  dao  capif  a  dif- 
putari  lolent.Pnrauraieft  an  ad  ufucapioncnrhanc  reqaiiaturciru*  7» 
fui,fccundura,an  reauiratar  lcicniiadominLTituIumcqujdcmdi- 
xcrtra  rcquiruEft  erum  fcryitutum  ufucapio  immobilium  ufucapi- 
omxquipaxaca.<U.xJ.ff».C.f#^Quia  igitucin  immobiliumulu- 
capionibus  titulus  rcquintur,  idcm&  confcquentcr  iniervituturo 
ulucapione  requiietur.Huic  aigurocnroaccedirtcxrus  fatispcrfpi- 
cuu4»/.*/r.s./fo.  verb.  &  bonotnttio  foffcfponcm  tenentit.  C.deiong, 
tcmp.  frafc.  OuArevui  Itb.  L.d$ff.  e. * 4.Non  obftat  td.L10.fi  Scru.  •  » 
Viud. quia ca piocedit  in  pratcriptionc  nuda.ad  camenim  ticulo 
aoncd  opus.  Duaren.  Coilal  Cba%on,bic.  Opinioigirur  illorura 
qui  itatuum  ad  lervitucum  ptxfcriptioncm  ritulum  non  rcquici» 
gl,%»  l.i.C.cod.  BroncborJt.Ccnt.  i.Enautiop.cjS.vcticb  in  piaclcri- 
ptione  decennali  £undara  ind.l+io.SiScru>  VineL  non  autem  in 
uiucapione  propria.frr  d.l.  telt.  $.fiu  »C  <*V  tcmf.frafcrifU 
Cuius  eftcctus  nic  cft ,  quod  prarfcriptio  foluromodopanac,  aut 
cxceptionera  aut  confeiToiiara  utilem  fmodo  doccat  (c  non  vi  clam 
aur  precario  requifico  cempoce  afotn.4./, ,  ia.Si  Srr*.  VWJquaf 
ufucapio  ver6  exconftHurionum  jurc  ctiam  conrcfsoriam  dircc- 
Cara.  Deniqdc  cV  j ure  noviftimo  quo pczfccipctonis  &  ufucapionit 
diffcrcnria  (ublata  cto,ferl  uu.C.de  Vrucap.tiAnsfor.xc(kiiiL&  dicimu* 
parum  inrereile  nurotirulusadfit  vel  minus.  Idcoque  cx  prarfcri» 
ptionc  decennali  quoquc  indiftindti  adhoncm  concedirous.Quan* 
tum  ad  fecundumattincr.An  nimiramt  fcienria  domini  prxdij  fer« 
vientis  rcquiratar.pcrinde  variatum  eft ;  eam  requiri  Accurfius  U 
eam  fecuti  pucarunt  %iud.l.j.fer  iHum  text.  C.  eod.  Magis  tamea  v 
eftcamad  ufucapioncm  non  prorfus  necefsamm  fotc.ptr  ttxt.  iu 
d.Lult  $.fin.verb.uulU  feientts  vel  ignorAntiAcxigcndk.  C.oU  longi 
tempor.prafcrift.  Arque  ira  vetus  glofsator  Hugoicniit.  Non  ob- 
alard.  \.  1  C,  deScru.&  Aq.  ubi  de  fcicntia  domini  proponitur: 
«pia  id  itafpcciatim  ad  cafumde  lcicntia  propofituro  rcfcriprura 
cft,  uc  d.indcftini  acrus  eicludanrur.  Rcttc  Cujae.  1W-4.  fu  fin.  d$ 
Vftecapion.  Plane  quodex  Doctotibus  nonnulli  jure  Digcftorum 
dittinctum  putanc  incer  tervitutcs  continuascV  difcontinuas:  il- 
las  quidem  ptacfcnbi,has  nonitcm,  nifi  fortc  ranro  tcmpore  cujus- 
inirij  mcmona  non  exftar.  gt.     DD.  bic.  &  inl.forameu.  deSertt, 
Vrb.  id  nufquam  relatam  cft,&  plcrifquc  jaro  improbatum.  C#- 
ftal.u*d.  I.  foramen.  mf.  do  Seru.Vrb,  Duaren.  Ckarond.  hic.  Wt- 
fenb.  incomm.  bmimt  ttt.uum  j.  Cuytc .  md.1.  a.f.fm.  Pac.  Cent  3.  j#. 
SA.HroncberflCent.  1.  <?r  y7>  Q^anquam cnim in urnfauc  tempos 
fmmemoriafc prar fcriptioncm  mbuat. duUutAa.de  AatQuo%* 
&v£fK  caacnid  piajfcriptioncm  remppris  bievioxis  non  ioiTic* 
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Nec  refert  qood  in  hoc  fexto  dicitur,vel  ob  hoc  fervirures  ni 
non  ufucapi,  quiacarum  continuusufusuon  fir.  id  cnim  ii 
Iureconfuitoalle  gitur,  ut  defignet  propriam  ufucapionem 
t icotibus  non  habctelocuro:  naroquc  i<J  ipfumeodem  tcxtd 
tinuocV  ad  alias  icrvitntes  rclatum  cft.  tex.hu.  ot  &  aJibi  inl 
€lI  rcfponfumrA,(crvirufci  propccrdcfcdtum  oropicpoilej 
non  uiucapi./,y»  mlien4.  jfje  Vfucmp.  idqucper  Jcgcm  Scribd 
qua  fimpliciter  lnfira&a  fervitutum  ufucapineft. /.#.$•  fin  tU 
C4p.\d  verd  pnetcriptionem,  uri  dictum  eft,  non  excludir,  qd 
qute  urtlero  tantum  adtioncm  vcl  cxccptionem,  nunctiam  F 
nium  fervitutis  tribuif,&  eodcm jurc  admiffa  eft  indiftincd 
i  o.St  Seru.  VtndA  lluo  t  prsttcrcundumnoneft  quod  Confai 
num  Galliar  authoresannorant.Monbus  eius  rcgni  ad  prsifcr 
Dcro  fcmtutu  probari  oportere,ufurpationem  vci  mcdio  tiruli 
cta.vel  faltem  icrvitutis  juredeclararoprarfenredomino  6V  audifc 
illaro  fuifle  inceptaro  .Imbert.tn £nch.  Jur.G*H  c.Servit.qtu />»ri» 
tttttu,  & qmm  difcomttnus.  p4%, }i|.  4t%e£4Mt  Boer. in  Comm.  ComV 
gtturtg.tu.de prmfirip.i.j  &  I04m.Fdb.tn /•  yCjeSer.  &  iAa. 
profcod  r4tionc,pauentiacnim4cuTunihicprotradiyone  elt. 
infrk  tod.  Quod  fi  fcrvitus  4  ita  conftituator ,  nc  ahter  \t 
«ftace  vel  alrernis  menfibus  aut  annis  ufurpeturf  quo  cafu 
Canonicoicrvitutcsormnm£bfcontinuardicuntur.  Feitm  dn 
im  c. demmmut.de  Vrafcrip.  tempo*  praric riptionis  duplicarur. < 
fific.  Qnem.Seru^o/imttt.  i.ult.Q.h  t.Cofr^l.bic.Quod  dV  lurcj 
.nonicoftajutum  pcrhibcnr,  per  text.  im  d.  c.  de  qnart4  de  Prol 
licejpofteaconftiruturo  fir.nullam  prarfcripcioncm  conttae 
fiam  loeum  habere  pratrcrannorum  40.tex.dr  CmnoniSta.  ime. 
mutcm.d.ut.  de  <Pr4fcrip.jimb.au4s  4$tonct.  Q.de  Smcrof.  Sccl.  f 
men  *  inhacrc  magnaconfuetudmif  authontas- quar  qualisi 
gulis  locis  fic  iuri>  ttudiofoconftarc  potcft  facile.  Namqoe  ju< 
tisCamerar  impcri)  Germanici  iremque  Dclphinarus  coniilic 
ccptum  cft,  icrvitures  qoc  ofum  habeot  difconrinuuro,  non  1 
fcribi  prarterqoam  tempore  immemoriali  iftCtnf.Cent.4.  (H^ 
aUegatu  Gnid.  fap.  dectf.  575  ConfuetudinevcrdSaxonjar  Btra- 
xumqoc  rqualis  ao.Aun.  prarfcriptio  cft,  Schneid.md  tit.de  /aff. 
de  Serm.  Pr4d.f.fitt.num.  1 9.  Wefenb.ib.m  not.  Plane  tamc  tfi  in  poflc  f- 
forioob(inerequear,quiannum&diemfervirure  aliqua  uluieft, 
in  pentorio  ramcn  negatori*  foccumbcr,  fi  actorpoflcfsionc»& 
doroinium  fundifuomelleprober,  Idquc  diverfis  judicatis  Pjth- 
mentorumGalUa;  probatnro  Imbertus  annotat  Llojp4g.  \  s i.<Juod 
l  rarocn  noffcfsorio  acium  fit  cVufurparor  fervitntis  ita  obtirwe- 
jitj  us  poffidcntis  CfttttC  pofscfsor  fundi,  idcjuc^pci  novam  ioftsn- 
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mropetitoriojudicio  inftiiucndam.  Evertct  autem  rloc.fi  probet 
fundum  fibt  iia  rradituro,jutuulloiervirotis  ©nere  gravatus  effet. 
Hoccnim  fifiat,t»fleflbr  fecvitutis  probare  cogctor,  quafi  poflcf, 
fionem  fibi  jure  conftitutasn  jufteqoe  patatam  •Ue.jwnV  tumen  S*f- 
tii,  U9i~lr**.lib.i^c.i.ferut. 

Adi.quotics.iy. 

AN  &  quatenus  fervitutcm  conftituendam  rendete  ad  MiliriU 
rcmviciuiptardijoportcar.pluribusiufra  profcquimor.  mU 

femu%  j.  j.Scrvitutum. 

TT Ic $. rclatos cft infra in tft^u*p9nimut*iL ftunlt. hjt.  Scrvtro- 
ilcuraaurcmnoneam  naiuraracfleuraIiusquidfaciar,quodruc 
dicitur:  id  induWsritt*«*arimieaitf  cxU^§**f*d*Atteium.dt 
<?lu.  %Arc  Sed  reclcdicimusfaccrceum  qui  lerv  iturem  propriaiu 
debct,  interdumquid  inconfcqucntiam  ccncri.  Verbigratia,cum 
quis  auu*  iroraiitcndte  jus  habct, is  qui  fervitutem  debct,  rcficcre 
roflam  tc nc tu r^t  in d\U.%.*fmi  AumttmX^A &  ad  rc fedlronc m 
panctisvcl  columiicqu*  ontis  mearafuftincr,rcfcrendosn  eft.l, 
sum  debcrcJujr*.tit.U&  $ufm.SiS*mrmdtl.Jumti.$a.&  §JiSi*nU 

• 

Adl.vi*.i7, 

1.  Serinmp9f»temmbligM$$inm 

imiividu*.ejr mm.  3*4*  5-A 

2.  Iudividui* blig*ti*nibusquid  cevmuue. 

6.  Exfltc*turl  u.3l*em  Seru.^dm. 

7.  Explicdturl.  1 1 .  fuf.  h.  /. 
9-  fma  quemod*  djtyid*ntur. 

SErvimtorotrcaliampars  inobligationem  non  dcducitur.quia 
ufuteaturoindtvidttuscft.Quamobrcrofi  ftipolator  lerviiutis 
dcccflcrir^nguuh*redumfolidaro  viara  petenuQuod  fi  ptomilior 
dccclTcritplunbus  hxrcdibasreltctis.ailngolishaTtcdibus  folida 
tantumnonctiam  panispctitio  eft.f#*.*ir.IdQUe  &♦  in  reliquis 
individui  obligationibos  rcceptom  cft,  tamcafidiucmtant  cohoere-. 
dcs-  adco  ut  nec  fatisdattOne  proijsetbro  antc  litcm  cootcftatam 
ftt  opus.  Ufuffk»  **  ^X^/^Xctcroro  S^^dwo^» 
aiias  obligaiionibuilBdiyWui  lausisvtpluiibw  a/ibi 


4'*  P.  BuSIl  IC.  COMMENTi 

9.  lib.6*  Stihtiljc.l.  &  4.  Scd  uiad  propofituoi  ^dclrdivifafcivitutnm 
natura  rcdeamus,  fupramonuimus,  fcrvirutcs  f  fivc  dcminium  ici 
cuiill*  iiihxrent,five  ipfas  refpicias,individuas  habcti,fmpr*  mp  /. 

4*  pro  p4*r* .  1 1,/?./, id  ut pauld  cxplicaiius nt,Videamus  *an  focius  rct 
communi  fervirutem  imponcre  q«eat?&  ccrtumeftnon  polse.nc 
fcrvirns  propartc  dominij  conftituaturcontracarnndcm  naruram. 
/,  s.infra.Comm.Predior.l.i.fuprah.t.  Pl.tnc  in  praedij  cuiuf.  ue  du 

!•  vifionc,  t  paiti  uni  altctius  commodo  fcrvitus  conft titinui  ic&c, 
quoniam  rum  pctindc  habetorac  li  adominoduorum  piadiorum, 
in  alicnationc  alteruuius  altcn  fcrvitus  cllct  rcfcivata. /.  fi  <jms  duas. 
6.5-  i.Comm.Trad, pars cnim  divifa  St  ipfa pro  prcdio  rubctur.  /. 
re tle dtcmtu*.  1 5 ,  $.  1 .  <**  rerb.Sigrnf.lt cc t  m u tat  igitu r  I . li  pai tt m* 
i9.Qucm  Scru.  Am.  quoniam  &ca  de  partc  divilaacciptcndaeih 

9.  Qjjid  crgoeft  quod  dicitur  fi  quisffundo  (uo  fcrvituicm  ftipula- 
cuseundcm  poftea  aliencr ,  corrumpi  ftipuhticncm,  i;udd  rc>  in 
ctiru calhm dcvtnerir, onde  ir.cipcrc  non pofsct. /. po  perte,  n.de 
5*r*.&  rc&edicimusi<irumiraefsc  comfcrvirus  quidcm  ftipula* 
tionecomprchcnfacfl,  nccdura  tamcn  re  ipfaconftituta.  Qnando 
cnimabimtiopars  (ervitoris  in fttpulanoncm dcduci  11011  potcfir. 
mt  htc.  flipuhtioiem  fcivitutisfcmcl  rectc  factam  corrumpi  ctiarn 

*•  oponetlicd  dcvcniat.  utind.l.  1  i.Propartc  * rgitur  conliiiui  auc 
ih  ftir  ulationcm  deduci  fcrvirus  non  poteft.ftmcl  tamen  conftitu U 
reiincriproparte  potcft.l.pen.f. fin.de  Verb.Okl.  ut  &pro  partcce* 
Ai.i.ftf4rtcm,i  j.deSerm.  iVtlf.  non  quidcm  proparre  ferviiutis  ip- 
fius.icd pro partc  pradij  cuiilla deberur, quodquc  ipfum divilurn 
commoditatcm  faltern  urcndi  ad  fc  trahit. Arque  eius  refpccrn  ipfa 

*  quoque  jura dividi  t d«cuntur./.«i^*r  t y.f.fin.Ctmttiu <& l.Luciu 
4.  de  %sfq.Quot.& %s£fi  qur  ramcn  rear&ius  cxaminata  non  tam 
fubftantia  fui  quam  lolo  ufu  cfsr  divifa  euftiroandum  clt.arg.  I.  1. 
$.  duode  Aq.  Quot-  e£ t/£%  Vc  re&edicamus  hic  metonumiarn 
cGc  ttTcctusprocaufa. Et  hzcquidem oronia  itafunt  111  fcrvitute 
ie*li,  tiqoidem ufumfrucrum  dtvidi pofsc  obiiuctJj.de  Vfufr.uk*. 
vtdc  n*jlralatc.& DoneU.  II.  Comm. c.9%  . 


Ad  T.  ci  fundb,  penutt. 

/»  J&4temvsf*rviw  4liqM*at*ffitM 
Hs  fr*dto  atminanth 

2.  Csnaliattur  /.  jj  fupra.  h.  t>  tfl.s.  ttt  Sctu,  Jtmjt. 
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,   4.  Dt  dmteniutt  iitt*  qutd  de  mtlitme  i*  ksc  te  iiti  9* 
fcrttt. 

/~\  Vod  hoc  loco^rclatumeft.fcrvirnrcrocnatu  rtlem  conftirul  f# 
^Spofie  qua?  dominanti  prardio  non  fir  utilu,  non  omnino  cxtra 
difputationcm  eft.  obftarc  tnirnirum  vidctur  I.  quotief  1 fupra  v 
eod.  &  I.)  jnfra dc  Seru-  Ruft.quibus guodammodo cvinci  videa- 
rur,  frrvirutcm  quarprsdio  vi  inoreipfa  utilis  non  fir,  cunfttrui 
ron  pof&e.  Scd  hitextus  itaconciliandj  funtut  valear  fcrvirusquav 
laitem  potcntia  uiilis  fir.id  cfl  quxcxcventu  in fururum  eriarofoc* 
tafsc  commodu  m  aliquod  prcfci rc  c( ucat.ctiam  ii  actu  ip(b unlis  1 6 
rorer  ut  hic.&l.ultfi*\tr.Vtud.  fi  vcro vicini  nullo  roodo  inrerfit.uc 
ne  qoidcm  ulia  rarione  nnlis  lit,  conflitui ca  non  poflit.  dJL.  1  j .fmf. 
ttd.&tLl.  f.de  Str       Quac  iolurio  rationemriabet,  coquc  <V  alijs 
jam  anteprobatacfl.^/  ^r.TJ^Mr.^^/wi^iimhilcJiin  vctat  uulc 
«riam  id  dici,qo«.<iquandoquccon  modocfsc  potcft.ar^./cMcA /• 
St  Seru*  VnuJ.Eodcm-fci.iro  n  cdo  rcfptnfurocfl.KCihcio  quoque  .< 
fut uio  fcrvitutcm  vc) acquiri  vc  I  rroioni  polsc.  t.fi  fervitut,  *uf*' 
fn.de  Seru.V)b-  Dcniquc  1  quod  oc  militatcdicimus  idcm  &  dca- 
n  ce njrate  /entiendum  cft,  puta  ut eJna  quoque  gratii  fervitus  re-  * 
erc  impom  quear,  qua  tarocn  ipfum  prcdium  aihciar.cV  quodaro.  < 
modo  nirlius  faciar.«r/.  /.  bte ittrt.  fr tue.  dt  usftt.Quci.  &  v£ff4 
NaroquccV -n  anitaicm  interdumutilitatisnorrinc  vcmrtvclcx 
eo  conftat,  qttdd  itatux  quoque  ofusfru&us  relinqui  poteft.  /. 
flstMM.  41.  de  f/Vfr.Quod  £  prsdium  pet  h<  c  n.clius  r on  fut.rcc 
tius  coBtratiuiB  diurous,  t.^uotitt.  1  j.  J 1 1 .  &  mg.  t.  ut  pmum./k* 
fruttd. 

Adl  oltimam; 

INreromnes  cofiftat  in  corporalibu?  ufum  jurli  pro  poflcflione 
cf?e.«f  bte.  An  vcr6  inretdilra  poiltflionis  tucnr**  eriam  pio  (cr. 
vitutibus  dcr  tur,  alibidocui,*  /.fatt.  S.f.  vfriftt, mfrk. St  Seru\ 
rmd.&Ub+7*S***%*S* 


Ste  *  Dc 
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DE  SERVITVTIBVS 


PR  AEDIORVM  VRBANORYM 

Tit.  II» 

MLu 


OJ 


Vod  hoc  loco  movetuc  de  viciniratcprardiornm,  intcrqax 
"  rvuus  h*ict>idinfralatiu4cxpofDr.i«/.  j.^i.dc  Seru.T^Jf^ 

Ad\-2. 


t .  Us  ditms  ullendi  an  fervims  fit. 

2.  Pierorumtjue  fententid  de  hac  re. 

| .  Corrdft)  fcntemia  p*d  als\s  in  frofofito  laudatd. 

ln  dmntationem  altcrms  ncmmt  ddtficare  Ucet. 

Germanid  Confuciudo  iandandd* 

SAtii  tconrrovcrfumeuvquemadmndum  accipi  oportear  quod 
hicdicirur  jusaluostollendi&  trhcicndi  lumimbu;.  vicim  fervi* 
tutcvprardiorum cflc.OblUicnimgrjviicr  quodahbi  iclatumcft, 
J»t«iUi»r«coiquc  vd  •dcariumadHicare  pctmiflum.  l.cumeo.?. 
Cri.uU.mfrd.hj.LaJttut,L  Q.deScru.  &  difficihus-ptoindctci  cioi 
poiJcconiiuuifc(¥UUJCm>QuuLquidcM  ptetiquc  advcrter-unt.co- 
quc  difhcultatem  hanc  divcrlimuud  (olvere  funtconati.  I  lunnvi  t- 
tamen  ita  ftatucrunr,  jus  altius  lollcndi  reipfa  iervit iitcm  cflc,  cd 
quod interdum  cx  altiori cdiucaiionc  comroodumaliquod  adnoc 
queac  fanvtVLvfccmf.BMrtjtAngel  C*frm  Florem.alif.  aut  htcautm 
/.U.Cr«<fW*Quorua»  umco  noiviuHicam  diracultatera  ahtcr  fol- 
Tctunt.*ti#  Cmnandtk.A.C9mm%  c.j.uumuit.&^utac.int.eii.is. 
dc  Excep.Rei  ludarafl  y.ad  Afr&td  om nc$  ex  loluiioncs  on.ittcn* 
dcfunt,  Veriu*  ^cnimcftquodCorrafius  autumat,  quia  jutc  no. 
viorc  inrrodudum  fuit,ne  cniquarn  ilccret  ardihcium  fuum  toMcre 
fupraahitudinemcommunem  aur  conCuctim  J.u*mtntbui.infra,  dt 
dc  StrM.rrh.  I.  i.C:dcv£dtf.<Pri»midque  vicinotuoi  gratii-ftatutum 
vickrctur:  ut  *conU4«idaltiusa:dibcare  pcrroitrcrciur.recl*  con- 
ftitui  pofle  jure  fervit  utis.  Cerraf.m  1. 1  .de  Seru.  efr  Ub^.  %JMi[ceU* 
c.iA.Broncborfi  Cent.  I .  (entrou.c.^.  Qi.i  vei6 ahrer  lenlcrunt  no- 
dum  ln  icirpoqustfififlcccnicri  qucant.  Namque  *  &  ahas  prchi- 
bitum  cft  in  xmulauoncm  altciius  cum  Uedonc  ciufdem  ardificare. 

l.cum- 
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Lcumet.oj.infrd.  bjjatb.  t»  pu.C/t&4.Vndc  4  io  multis  Germanic  ?. 


Adf.fumiimm  4* 
r.  utrgtmtntumlmkt  Ugu. 

*  J^idiutnfitimtrprvuuttm  mtsJtuu  udificttur&su 
mmimbustffidstur* 

r<  Prtfftdusdifftrt  i  ftrvitmt  ut  kmisubm  tfficusur. 

4>  ^utmsdmtdum  di)  dc  his  rtbtu  Jeujtrtut  &  uuidin 
ftdxi  tcncndum. 

REcM  tBareolas  hac  Iege  differentiam  r oni  inrer  fervitutcro  lu-  «?- 
roinum  cV nc  luroraibus  oftciator.j&»*  Jtic4u$umm*r.  Siqui- 
dcro  fcrvitus  luminuraefhtir,ut  vicinus  luroina  noftravel  fcne- 
ftras  excipiar.*r6;r.c*)umcjucacteo  kauiicrdar  lucis  gratifuobis 
liccSt  videre;  i  Imuen  .  ifinfruted.  Dcmqne  t  &  fubtib  raiione  in-  *. 
Hprcft  inrer  icrvnufemncaluusrrdificefur,  &  nc  luroinibus  cflicia- 
tnr.  Verumquidem eft;eu nrquHciv  ttutcm  habcr ne altiosccUrice- 
cur.id  tn-primis  habere,nealuus«dificando  ei lumen  anfcratnr.  mt 
hU.  non  ramcirpcr  omnaa  &  nn*  conrinerqued  alteram  cootincre 
pc  rfpicuum  eft.nam  8t  aibt  rcm  pJanrando  vcl  «dincium  pto  paxic 
demolicndo.per  rcflcclioncro  quisluroinibusaltcrius  ofEcere  pof- 
fet:  qucnitamcnfemiuti  ncaltiastolUcur^not^rcconftat,/. 
*difici4.iui.pm-boicmA74.b*nctnm  fcrvk  u 

tus  prcfpectus  (ubtili  ratione  differt  a  fcrvitutc  ncluminibusoiE. 
ciatur.  quia  fervitusprofpeccoscc  an  ccnitarem  continct  ,cum  in 
hac  lufncut  nccctfarioluromcfiui.  Linttr  fervitmes.  n.infrkttd, 
Scio t  equidcm  hcc  ab  alijs  panicY  aliter  accepra  cflc.  DtneHJih.  . 
1 1  Com.c, j.fcd  ( licet  plerarquc  (crvirutes  ill*  majori  a  parte  con-  4 
tineant  alteras )  magis taincneft eas tn paacis  fahcro difterre. ut bU 
&  mfra  w  dji  1  z.UIad  appoli  tl  dicitur,  qu  ia  conceptiones  ;forron- 
larumde  fcrvitunbusconftitutndisin  fa&ocoitfftttnt,idcoin  his; 
nbus  judiccm  plii  timom  e  %•  arbutio  oo<[c. 
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Adl  com  eo.  9. 
H*c  lez  ex  plicata  eft  fupra«t7.a.o.r. 

Adl.quiluminibus.  1/. 

yide  qu«  ponimus  fupca  m  d.UAj.  M  &  hcc  relaca  eft* 

Adl.xdificia.  i|# 
Videquc  nos  ponirous  fupra  iu  L  4.  wi. 

Ad  I.intcr  fcrvimtes.  15 .  L16.&  /7. 
sfupra 


AdLquiadificium.a2.6cI.fifc1vitus.23; 

1.  yirymmum  Itgir. 
j.  CemitUtur  A  3  /.  infrd  e$4. 

*>  Servttmtluminuminetcfinitl  tenfiitutk  utrumfntfr* 
Unihm  qutt  nunt  funt  manctmitm  minns.  , 

4.  Servitme  luminum  cenflitma  en&quetenm  ehtirnert 
$t  fti fervitmem  debet  luminibus  sltcrim ptjftt* 

/#  Ceuci/iantur  divcr[tt  srgumcnt*  huit  ttxtui  eppefin, 

r.  C Ervtcnces  t  Inminam,  6e  nc  luminibus  nftiriaru r,  vcl  ita  conrti- 
^tuunrur,  ut  aut  dc fcneftrts quar  nunc fum  agatur,  aut  de  lumi. 
nibusindefinirc  ux.tiicjfr  int.n. Pnoricafu  dc  furutis  luminibus 

»  nihilcaveri  inrcliigitur.*r£/V. Ncctmuratl  eum-u  tnfrkeod.  ubi 
decoluronaconftirncaoncri fcrundo contrarium  rclatumctt  qma 
columna  adonus  fcrcndumparara  fk  in  futurom  rcp«randa  ,  in 

I*  hoc  faltem  tra&atu  unacV  cademintelligirur.Plane  fi  tde  fervmite 
luroiiiumindefinitea&umfit,  humanins  dicimus,  vctbogcncrali 
ompe  luincn  defignari.  ut  bic. iu I  21.  Quamobrem  f  5c  quod  alias 
qutfirumcft,  Nom  fervitute  luminumconftiruta,  td  effcdum  fit, 
utfeneflra*  omncsuti  nuncfunc,iramancam,  An  vero  qui  fcrvi- 
tuiemeam  dcbet  obftruere  fcneittls  ommbus  poifit  una  tntenm 
lumini relieta.4 B*rt.ml,\.C*l~tr.*nl.4[*fT*  fi.  magis eft  hi» quo- 
quetextibus  finiendum;  nimirum  cumquiluroii.um  fervjturcm 
debct.noi»  aliter  omnibus fcncftris,  cacei  ta  cantum  uni, obfl  inere 
poflc,quarouid  ncromaiimfitacium.  Scd  opf  ofitat  fui.c  textui 
•  -  hUJS3 
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huicdiverfrPrim&meft  quod  obligatiocerrarrci  comrattaaucta" 
rc  non  tamcn  ipfa  prorinu»  «uxta  ccnfcatur./.  Rmilia.de  Contr* 
Emp. l.fittbi  mandavero^^  cuuts+mfrd  iMand, I.  certa.C.de Ittrt 
FifUb.it.  unde  fcquividcbatur^necftnritutcluminumconflituti 
dc  nlunbus  feneftris  acrumeflc  quam  nunc  funt:Sed  refponderaus 
obligarion«ro  dici  ita  non  au^eri,  fl  exrrinfecns  rci  dcbitae  quid 
actcdar  ,cum  rn  propoflto auctio rcneftrarum  cx  iplo  fcrvit u tis  ju rc 
proccdat;  quamobrcm  nec  dici  potefl  fcrv  iruti  quid  accc/fifle.  art. 
UvicinMs.t.lacnsM  t/fq.Ttttu.Arc.  Deniquc  quodalias opponi  (©• 
lcr  de  (etviture  aqurductus  non  coromunicanda  prcdio  alteri 
quoddotoinuspraediicius  cui  (ervitusconftitutaeft,  mpofterum 
9.c^uitiviit  fffrl  nonmodms.C.dt  Stru.vA  aucnuroapropofiioeft.cura 
htc  agatur  de  luminibus  plutibus  ezftrucndu  in  prscdio  eodcm, 
non ctiam in praedio novo.C0rrtf.4dL1. fupr4.de Strtk  mtm.$u  ja. 
&lh 

Adl.foramca.28. 

.  «  •  ; 

t.  Fermiris  firvvma*  &  *me**sc$*Bit*l  fejtk  vet 
mttrns» 

z.  Ex  Uc*  4*  &  **4te*m  fervitm  4Q**d*Qm  c**fit*i 
tjut^t. 

j.  ContilUt*r  eppefitum. 

4 .  Tmtie*e  frdterts fervitutem  eutfwedifet feimfrefrim 
ftffe  cenftrvarU 

FOramen t  vcl  fiftula  prolvendi  pavimenti  cau fa,  inftat  fluroinis 
anr  rivi  fervituscfle  nequif,  adeoquc  nec  longo  tcnipore  quaui 
potcft.quia  nitrirum  iftiufmodi  fcrvitutum caud,  fi  non  actu,  po» 
icntia  (altcm  perpcmaeft.coqoe  ncc  t  cx  lacoaut  ftagnoaquarduc* 
tus  infervitutcm  conftitui  porcit,  quta  neceius  quidem  pcrpetua 
cftcau(a,practcrquam  fi  ducaturcx  lacu  quaccontinct aquam viva* 
fac.t.i .  $.c4pmt.&f. permtttttur.de  Jtq.Quot.  &  v£Jl.  l.tp.fttpru.  h.tm 
Gcierum  ut  Itillmdij,  cuiuscaula  potentix  faltcm  naiurali  pcrpc- 
tua  eft,  fcrvitusrettc  conftituitur:  itar\  fbiaminis  conftituciui  fi 
aonfuliusablutionisgratia  fit,  fcd  unacVpctpetua  ftiliicidij  accc- 
«iac.caula.j  *  x.  A/c.  Naro  quac  aqua  ialtcm potcntia  non cft  pcrcnnis, 
ea  nec  duci  potcft./.i  .§* i0qttitnr.infr4.de  j1q.Q*ot.&  «/£p.Ncc  re- 
fcrt  t  quodplurcs  ictvitutcs  funt  quacufum  non  habcntconnnufi, 
ur accidir  tn  icrvitute  iiinctisaut vue,<iu!a in  his  rtbus  confidcran- 
tur,vo!untas  &  potcftas  vcJ  hominis  vcl  naturss,quoium  piius 
fcivitutcm  isineris  visa  Sc  limilw  con(crvat,non  taroen  hanc,  ncc 
fQbuiai  euarn^uu  ictvitu&  hattjiModutta&ictad  n.cdtro  nvfV 

Ouando 
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Quandoenlm  in  fbramine  de  quo  hic  agifnus  fine  ftillicidio  falrem 
auc aqueduftu {miuLfi filhtid.frprk.99d>) aquae caufa  perpetna a 
natura  non  feft,ncc  propnatn  ferv  icurcm  inftar  rivi  aut  aqoaedu&us 
hoc  modoconfticui  dicemus.  Prcpe4  tamcn  eft  t  ut  cuitione  prseto- 
iis  jnsqnalccunquc  hocconfervandum  ncJHtatit  gratia  dicamus. 
fttUx.&DDjmU%.CS:mm.Fra.Otjnc.i.Oyfx%. 

Adl.cumdcbere.in 

Vide  qtue  poairaus  fupra  m  Uxi.  tod. 

J#ultima.  , 

Allegata  eft  fupta  Kf.  in  fcft» 

DE  SERVITVTIBVS  VKM~ 

DIOKVM  aVSTlCORVM.. 

TlT.    II  l 

.  AdJ.i. 

1.  Servitutes  ruffic*  qu*. 

2.  Iterquod \us  ctntiucst. 

$.  Ufonts  fememin  imfrchdts. 

5,  o*#*f  f/fr/ff'  jfir. 

r.  DefinftU  atfus  tontr*  fltrofque  defenf*. 
7.  Vinauid fit* 

I.  InfcrvUutevU  quidtum  amflms  fitauam  sn  fervitnte 
Mitteris  ty  *8us. 

•s  • 

r  ErvKatcs  ♦rofticoram  prwdiorora  funt  ht\irer,aaus,via,  aqus> 
^duftus.ltcreft  juscundiambulandi  horoinis.non  criara  |umcn- 
tomagendi.fMr.lrfc  velvehicuJomj«/>rwc.i*/?.rtf<£  Atque  harcde- 
icriptio  dubiocaret.r%ne  f<^i  tter  habet  non  pedes  modo.  fed  fc 
eques  ibir,  Linter.infr*  eod.ntc  tolds  raode  inceder.fed  &  ibir  com 
alto.^.^c.(^flsp)W^./^.¥»a.rafonctontra,  m%Addn.*d Potcnm. 
Inft.  ffrW.qacn  flrCorranus  fefjui  Tidctnr.Cfrr^.  ticaum.*$.  Sed 

Accurllj 
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Accutfij  fcntcmia  utrationiconveni?,  ita  motibus  fCceprateft.  At- 
que  eiasex  jurc  ipfo  forriOlmum  argumemuroeft,  quod  lter  ha- 
bens  U&ica  quoque  vehi  poteft./. qut  fella  injra  cod. ca  enim  necef- 
£ui6geitaturapluribus.Nccadrcmfacit  *-  l.fiita.u<>.§  Chrifogo.  ft 
nus.  «tV  Ver^.  0£/.  quam  tafon  m  fui  defcnfionem  allcgat,  quia  ea 
proccdit  in  obligationibus  ,cacnim  curo  uno  initar  non  facile'  ad 
tcrtium  producuntur.  Aliud  cnimcft  111  fetvitutibus,quarum  jus 
inftar  doroiuii  inremipfarocft.  Dcnique  &  tentcntiaro  teius  ita 
adniittcmus,  fiufu  duorumaut  plurium  frausconftituta?  (ervitu-  4 
ti  fiat,quod  ca  rationc  futte  prardio  etiaro  altcn  quaro  cui  irer  dcbc 
tur.infervire  dorr.inus  fervitutis  vclit.  Nam  quia  id  vctitumcft  jil- 
redifcrro,  per  l.exmeo,  14.  infra  cod.  rc&ius  dicimus  plures  itinctc 
ita  demum  uti,  ii  id  lpfum  rendat  ad  utilitatcm  folius  prardij  eius 
cui  fcrvitus  conftituta  fuir-ACTUS  ist*  jus agcndtvel  jum<ntnmvtl 
vehtculum.Itaquc  quiiterbabcttaftiim  non  habet\qut  4U*mbabet  & 
itcr  babet  fine  tumcnu>.)tex. htc.gr prtnctp.  Itjjl.  eod.Qui  igitura&ura 
lcgavit.vijunadm.cndojuhil  agit, /,!.</* e>^/m.Z>g.Ccicrura  qui 
in  poftulatione  itincris  fuccubuit,  a&um  nihilominus  peterepo- 
tcft,  l.pmatcr.  S.ftquis  iter.  deixcef.  Rei  Iud.  Deniquc  tamctfi  ha?c 
dcfcriptio+aclusdilputata  fit  quah  minus  probat  rc£iu*  tarr.cn  di*  * 
eirouscam  dcfviidi  poiTe.^/.  Z> nec  ullum  adeo  mcnduro  fub- 
clTc.CujMcJtb.il.  0/>/!u«cwrnquia  urerquc is  textusutroquc  fcrc 
modo  in  prarallcgatis  locis  ponuur.turo  quia  nulla  probabilis  ratio 
cft  qux  nos  ad  aliam  lectionemcogat.  Scdudi  proinde  funt  qui  a» 
Jicr  fcnfere.  Fab.i  Conjctt.cjilt.Qonnan.+.Comm.c.ls^Donell.  ltb.\\ . 
Comm.c  6.Hotom*  i.Obf.  11.  qui  jus  vchiculum  agcndi  acru  non 
coiuineri  uutanr,idcoque  novam  lc#ionem  huic  textui  quxrcn- 
«Hm:  fcd  quia  rarionc  nulla1  folida  rooti  funr.veia  ac  Florentina  rc- 
lincnda  cft.  rcUeCujac.d.lo.  pcrtot.  Nam 6V alibi  viam  ipfam itinc- 
iisaciufquc  nominecontinericonftat,ut  in  Edictode  tincre  Actu- 
que./.i.  i.x.ejr  §.tscuius.ifto ttt,v ia  ist  ius  1  agenoi  & ambulan- 
di,nam t-r ittr  & actum in fe via  continet.)  Et  ha?c  quoquc  dt iciiptio 
probaclt  Addcudum  tamcn  ei  cft, quod  viam  habcns,  6V  trabtm 
trahcre.cV  haftamgerere  rcctaro  potcftj  mod6  fructus  non  Itrdar. 
Quoium  'tamen  ncutrum  ncc  itcrnec  actum  habcniipcrmiflum  t. 
eit,  d.  l.quifcila.  infra  eod.  Sed  quid  ua?ratio  eft,  quod  iter  6V  actus 
plerumque  via  funtanguftiores.eoquemajus  pchculum  lubeft  lar- 
acndifructus.Habet  enim  vix  latitudoin  potrectum  t  edcs  t  cto, 
jn  anfractum  fedecim,  lvia.S.tnfra.cod.c\Qod  11  tam  anguftnm  ipa* 
tium  aftignatum  fitquo  vehiculum  agi  ncqueat,  viar  i.otrcv  anui- 
rct.  l.via.  ii.tnfeod.cum  interim  itineiis  vel  actus  Jatitudo  rx  par- 
xium convemionc  dcpcn4car,Ycl aibitti ptonunciationc./.cm* 

Fff  SM* 
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§.latitudo,uinfr4eod»8cptoiadc  finiaturcx  arbitrio  boni  viri,yel 
quantumhoniiniaucwmenco  cunti  fic  fatts. 

Ad  i.  2. 

Vidc  qus  latcr*onimus  infra  »»/.4«  Q*^-  %ffloi.  Pign.vtl  ffjfu 
Solu. 

Adl.3. 

*y  Wcanturqu*  pluribus  profccuti  fumusfupra,/W.itf/w»*»0.S. 
Adl.  pccoris.4.  &  adl.5. 

I*  Ius  pecoris  pafccndi        quttcnusfervittts  ft. 
2.  Serii/us  quate/utsprdatoaltert  ut/lis  J/trcm/J/zc. 

QVod  hoc  1  locorclatumeft,jus  pecotispaiccndi,adaquamap» 
pcllcndi ,  crctac  eximei.dae  rcctc  ccnfcii  fcrvirutcs  perlona» 
ium,(iearuminruitu  lintconltitutz,**  btc&wl.tJM ela.wfra.de 
jiltm.Le^  id  nnpioprie  acripiendum, l.Luctut.pen.tn fine.verbauaji 
ufuarifjnfra  eod.  videaua  nos  late  fupra  m  l,  ut  pomum.de  Seru.  Narn 
fi  propiiam  carum  rerum  qualnaicm  rcfoicias,  vcrum  cft  easler- 
vifurcsnonclle  nifi  conituutas  prardij  rcfpe&u,  ut  hic.  inl.j. 

Quam  quatbnus  f  ad  eum  iffum  fundumfn  opm. )  Scrviturcrn 
conltitui  noti  polle.nifi  qux  prardiu  vicinofic  ucilu,p)uribusexp!i- 
cui  iupra,  tn  l.  penult.  de  Scru. 

Adl.quifclla.. 

Principinm  huioslcgis  relaturacft  fupra/*/.  1.  h.t, 

$.1. 

VTruftica;  fcrvitutcs  fint,pisedia  neccflarid  intcr  fc  oportet  eflc 
vicina,/.j./*f>r*«></.itaque  prardiumintcrmcdium  in  his  fcrvi. 
tuccm  impcdirc  poreft.  utbic.  Sed  inurbanisid  haud  ita  itiiclura 
cft,quippe  in  qnibus  &:  ci  prardio  icrvitus  imponi  poteft  quod  ab  a- 
lioper  lnterjeftionemalterius  cft  lcpararum.  l.fi (juts du*s,b.\tnfra% 
CommSVrtdMx  fciliccc,  ut  lipiadiointcrincdioLoltcaitrvitusim- 
ponatur,  ab  initioqucquc  rcnictiori  prttaio  rcclc  conftituta  cen- 
kztut.l.intradci:dis.7.$*i-inf}a.(,omm.Prdd.  Idcm  igiturad  ruffica 
ob  rationis  nmilaudincmdata  occafiorc  bcnignc  uansfutur.  d.l. 
y.§.iMvtrk.vcl  etiam.fi  tter.fnfras 

Ad 
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Adl.ccrtogcncri  13. 

PRincipium  huiuslegis  Tcfcrripotcftadcaqua;  ponirau«  fupri, 
deSern.in  /.  J. 

§.Si  totus, 

QVatcnus  fundus  vel  totus  fcrmt  vcl  parscius,&utrius  clcctio 
fit  addigcndum  fpatium  fcu  locicorpus  fctvirutis  ufurpande 
pluribus  fupiadoci/imus  m  l.fcuifmpltcius.^deSeru* 

Ad  I.  Divus.  16. 

/•  ^in  fttndum  alterius  venandi  canfa  ingredi  liceat. 
2 .  ingrcdicns  fundum  altcrius  domino  invito  tenetur  in\u* 
riatum* 

3*  QuMeKHsfcrd  auam  cdpio  in  fundum  a/terius,  mea  fau 
&  numt  4.     urikus  Cermania,  rYc/iandt^Tranf/juianidh  &n.6+ 

j .  \^dn  dcminus ffo*  qua fervitutem  venandi  dcbet,  eam 
ita  awputare qucat  ut  altertvcnatio  inutilis  ft. 

7.  Jguatuor  cafus  quibus  cuique  invuo  domino  fundum  in. 
grcdi  licct. 

S.  Jguid  rcmcdi]  in  i)s  cafikus  ft  ft  id  dominus  impediat, 

ALiirnumf  fundum  venandi  cnufa  invirodominonemini  io-  ^ 
gredi  pcrroillumeft,  uti  nccob  aliarocaufam  quamcunque. 
ut btc.rjri.)  §.t.de ex/irf.^er.T^oiw.Quodfitcontratiumhat,  do-  & 
roinusfundiprohibensadtionem  injuriarum  habct, /.  injuriarum. 
i1*§>fin.dc  Injur.  Scd  haudtedminusisqui  inprardiomeofcram 
capu,enm  pronnus  fuamfacic,  §»/irne*  Inff.  de Rer.  Dtu.  Quod  ta- 
mcn  icropcr.uioncm  admifir,  nifi  fructuj*  fundi  m  vtnationccon- 
tl.tn: ,  ar^  l. venAitoms.de  Vfur-  idque  m  hlvis  nonnullis  a  viris  prin- 
cipibusconckjfis,  pr.Tcipuc m Gcrmania  fuperiori  ufitarumvide* 
mus.Scd  ldcm  &  incollibus  marmmis^  Hollandia  frcqucntari  vi-  ^ 
dcmus,  ubi  vcnationes  faltuum  publicc  locantur.  Vndc  &  confe-  Cnfmetmdt 
qucnter  admjflum  cu^iervitutes  in  ijsconftitui  polk.dixt  fupra  inL  G**r***t* 
m pjmum.b,deSerumv:dcg*tl.i.0bf.6?.VndcaiuxUr\in>cRyAtido.  &H*ll*dts 
nnnus  t  filvx  quxferiunittm  venandidcber,  univcrfam  illam  ira  u 
amputarcqucatutvcnatioalteriomninoinutilisfiat-Dubiumovet 
quod  dicimus  quemquc  rci  fuse  mcderarorc  &  arbirrum  cflc././i»  re 
mandata.C '  Mand,  Temperandu  ranie  hoc  itaeft,  uraropuraie  qui- 
dc  qua plur imas  aibcrcs  poflit,  fcd  noo in  umvcrfH  omocs.quia ea 
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ratione  fcrvitutis  juspenirus  inutilc  forer,  quodramen  perdomi- 
num  pr*dij  qui  fcrviturem  debcr,  fien  non  potclr.  /.  &  fiforte.  6.9. 
fin.St  Seru.Vind.l.ccitogcncri.%  ji  totus.  h.t.Lfedft  anid.  1  $ ■  de  Vfufr. 
Gatl.d  ltb.i.c.67-  Plai.c*  quoddelilvisvcnationis  caufa  conciuds 
dicimus,capioncin  i)sfcraiumeafdem  nonficri  nofiras,idcm&  ad 
venationes  avium  paiultriumin  hifcc  locis  maritimis  refercndum, 
ubi  vcnatiouis  ratiociufroodirecepta  clt  utccrtocampo  plunbus 
fodis  divifo,  rnululque  imus  fabctis  vcftito,  afibttf  cicuratis  fcrae 
allicianrur  &  ita  capiantur  ab  aucupibus  qui  in  cafulaquadam 
conjunctafcorfimlatiranr.Ex  hisigituc  necalrcriavesaufcnc  lice- 
bit,  arg  d  l.  vcnattonem.  infra.de  Vfnr.gl.  Coftal.  hic.  aut  poflerior& 
tsf*g.atiegat  tn  d^.fera.  Ucniquedfc  lllud  tconltat  quandoque  vcl 
invitodomino  ingrcilum  fundipcrmillum  mihi  elTe.  Puratiid  rc- 
quiram  vcl  iegen  1  frucruscaufaqui  fortc  in  prxdium  vicmum  de- 
cidcrunc, /.  1  de  tjlan.  Lcg.  vcl  ihtfaurum  ex.ilteno  fnndofimcf- 
foilurus,/ thefaurus.infra.ssfd  £jc£i£.\clalia.s  mca  inrcrllt  qua  rcre 
quippiam  ibidcro,  /  3.  infra.de  F*rgir.(^uemaJmodumcV  icficicn. 
di  prardij  mei  graua  vicinum  lngrcdi  permillum  cft,/.  rtft&tonts. 
1 1  .infr 4.  Comm.  *Tntd.  Qupd  li  hisfcafibus  impediar,  off<cium 
rrnhi  judicis  invocanduro  elt,  qui  (tatira  djccrncc  ut  ingrcdicndi 
copiafiat.  d.Lthefaurus.  &d.l.\%dc  fug. 

l.Scdquse  loca;23». 
Allegacaeft  ftx^tiiHt)squapo»imusadl.S'deSerH.ingenertt 

l.Sipaitcm.25# 

pErtinet  adeaquedc  conftituendafcrvirute  propartc  vclrcti. 
*  nenda, pluribus fiipra  pofuimus.  in Lvu.17.de  Sern, 

1.  fi  via.  26^ 

Allegaturin  1.  ficui  fimplicius.9.  fuprade  Scru. 

l.ficommuni.  27». 

T"\E fervitute  communifundo  paranda  vcl  retitiendainferius  a- 
-L-'gimus.  tn  l.  unusy  $4, 

Adl.unus.  34. 
i.  Sidnsrum  pddmumdQminiquornm  aherumaheri  fir- 
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vtt,  U  fradia  interfe  cemmuniccnt ,  qutd  diccndam  dc  fervi. 
tutc  fit. 

2.  Conctlidtur  l  fi tommuni-  27 .fitra  cod. 

3.  £uid  \uris  dc  fcrvitute  fit,  (t  fundns  nobis  comfaratm 
frofrio  meo  &  frofrio  tno fcrviat  fcorftm. 

SI  duorura*  prardioram  doroini  quorum  alrerum  alrcri  fervir, 
cadcm  prxdiaintcr  fe  comraunicent.-ufque  adcd  fcrvirus  rcti- 
ncrur.ut  ne  quidemalteraltcri  cam  reroitrcrc  pofllr,  Placcr  cnim 
fervitutcs  pro  partc  po(Tc  rerincri./.vi*  17.ft1pra.de  Srrm.Ncc  ad  rcm 
facit  quod  unufquifque  fociorum  folus  fit  cui  fcrvitusdcbctur, 
quiahuiusgencris  fervitutcs  nonpcrfonarum  fed  rerum  funr.  ut 
bU.  Nonobitit  +  L  fi  communi.zz.  iupra.cod.  quia  ibi  fundoqui 
jam  ante  co.nraunis  fuit;cororouni  nominc  fundus  altcr  qui  fervi- 
tutem  dcber  proponirur  comparatus,cum  hic  c  diverfo  ab  initio 
utcrque  fundus  cuius  doroinia  mixta  funt  fucrit  duoruro.  Qtjcm- 
admodum&  manet  fervtrus,  Ui  fundusa  nobis  coroparatns  pro- 
prio  meo&  propftotuo  ferviar  fcparatiro,  fex.indj.17.iuf »4.  Dc« 
niquc  5c  hxc  Lallegaia  cft  mf ra  tn U  j.tit.  t ,fub fin. 

Adl;Lucius.3f.* 
Vide  quac  fusc  ponimus ih  l.'ut  pomum.  #, dc  Sctw 

COMM  VNI  A    P R  AEr 

DIORVM, 
TiT.  IV. 
Adl.i; 

AD  Princip. vidc  qu*  ponirau s  iu  1.4.  §.  ftabula.  Quib.  tWed.' 
Tign.  Tae.  Contr*  ubi  plcne  docui  qux  pracdia  rultica  &  qu*  i 
urbana  dicantur. . 

$.1: 

2 ;  Servitus  realisfine  fradio  nen  conBat; 

2.  Ob/igatio tamen  fctvitntis  diverfrmadmittit. 

3 .  In  itinere  ad  fcfuubrum  etiam  admiffim  efi  fme  fradio  > 
fervitutcm  cenflitui,  tf  quarc.num^. 

Tff  l  J.Z#- 
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$\  Locusreligiofus  firvitutem  debere  non pctclt* 
6.  CondltAtur Li.de       gn9t.& LsiesJ. 

H   Q Ervitus  t  rcalis  finc  pncdioconftirui  non  porcft,rft  bk&  j,  idto. 

9  ^ Inft.de Snu.Ibift.S6d  quin  obligatiot  fervitutisconftitucnda;c. 
tiamante  concrahi  poffitquam  prardium  vicinum  noftrumfuerit, 
eaquc  xaiione  quoque  praediofuturo  conftitui  quodammodoier- 
vitusqucat,dubitandum  noncfr.  Uabeo  fupra.tit.l.&  l.  htrtdis,§. 
3»  MntMjMm.Ercif  Deniquc  &  in » ltincrcad  fepulclirum  conftituto 
admiftumcft  ,utnobis  fcrvitus  debcatur ,  liccr  prardium  propric 
non  fir  noftruro,/./"<rrtf  ttutes.i  4.$.  1  ,fuprMtde  Seru.&l.i.infrM.Si  Str. 
yindxnva  ne  quidcm  in  alicuius  fit  b9MsJ.6.$.ftcrM.fupra,dt  7{er9 

4.  Divif.L^.  frde  Religiof.  Ceterum  hoc  &  favore  t  rcligionis  admif- 
furo  cft,&  refpcdtu  jurisqtiodin  locum  religiofum  dc  infcrcndo 

,»  morruo  habemis  Servitutem  t  enim  ipfe  locus  rciigiofus  debere 
non  potcft./.  CMveri^ mfra eod.  Planc  illud  huic  rcxtui  obftarcvi- 

tt  dcatur,quod  aquatdudtus  rufticorum tprardiorum  ferviius  habc- 
tur. l.i.deSeruSuftSPrxd.  qtiaetamen  intcrdum  &  finc  prardio  con- 
ftare  porcft.trv.i/i/.i,  %.pratcrcalMbto.\x.  de  vdq. Quot.& v£ft.  (cd 
egorefpondi  ided  pcrtincre  quodfcrvirus  aquaruuctus  &aqux- 
hauftusinterdum  pcrioniseonftiruantur;quaratione  eac  nontam 
xeales  fervitutes  funt^uam  impropric*  pciionalcs.vufc^**  nosinl. 
utpomum.S.dcScru.&tni.^  &  s.fupradeScrti.Ruft,  * 

Adl.2. 

1.  VeaquAferroumtolletiddAn  conflituifervitus  pofit. 

2.  Rd*io  dubitandi. 

j.  Tuitione  Pratorisdefenfio ciufmodi  juris  Admiffa  tfl  qu* 
dlihsAdmtjjancnforet. 

DEaqua  +  pcr  rotam  rollenda  dubitatum  cftan  reveta  fcrvirus 
ccnfcn  o,uear,quemadmodum  &  fi  quis  fcrviturem  impoluciir 
caftcllo.  *rt/;/c.quoniam  puta  utnufquc  ciuscaufa  pcrpctua  non 
•1  intclligitur.  /.  foramcnje  Seru,Trad.  Vrb.  Caftcllaris  h  enim  aqua 
organis&  operc hominum colle&a eft, aqua  vci^qus  rcl  loram 
tolTitur.pcrindc  opcrcmanu  fadto  movetur.Cuiacccditquod  pra;-. 
dia  plerumquevix  ranroaqua?  indigcnt,quanta  pcr  rotam  infundi 
qutatj  ncquc  cnim  conftuuunr  fcivitus  ultraquam  adprardijdo- 
minantis  urilitatem  fir  opus.  l,erj^o.  tnfinc.  de]Seru.  Ruff.  Et  iz(X& 
f  proindcdicimus  ad  ciufmodi  juraconfcrvandatuitionepiartoris 
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opus  cffe,cuniipfojurc  non  tMifaxxAex.hic.Cnjacj .Obfi  t.vid* 
quoqnt  noffrain  l.  fortmen.fupra  de  Seru.  Ruft.  Paulatim  cnim  obti- 
nuxt  ut  fervitutes  tamex  oiulroodiaquis  quam  cx  fonre  ant  capito 
duci  pofllnt.eoquc  pr*tor  tam  eiufmodi  fcrvitutcs  quaro  proprias 
defencKt.  Lfervttusso.de  Seru,Rufl. 

Adl.* 

Vide  obitcr  quar  ponimus  ad  1. 1 .  fupra  cod# 

Adl.proprium.j. 

/.  Quemddmodumquis  proprium  folumvendenAosTtful* 
rifrddiofuo  quod  retinet,fervttutem  queat* 

2.  %J>uid  \ur\s fuquis fibi &  Tuiofundum  emat* 

3.  In  rebus  quantitatis  Aiverftm. 

4.  I»  venditione folt  communts  quid bac7enus)uris  ftt. 

5.  Conciliatur  argumentum  offofnum* 

T)Roprium  folum  t  vendendo  itipalari  quilquc  przdio  vicino  aU 
terifuo  fervitutem  potcft.  Idque  ipfom  &  ritc  fieri  intelligirur, 
fi  in  vcndirione  przdij  communis,  ut  id  prxdio  mco  &  altcrius  vi- 
cinoferviar.convcniar,-  vicino  tamcn  pndio,  vcl  alias  nobiscum 
altcro  comrouni.quseri  fetvitus  ita  nonpoteft,  &  adjeorioea  fu- 
pervacua  eft,  cum  qu%ratur  mihi  fervirus  rora  proindivifb  fo]i.*s 
tic.  tsfdde qua  nosfupra  inl.via.  1 7. de Seru.  Perindc cft  f  fi  fondum 
mihi  Oc  Tirio  cmam,  quia  Titi|  pcrfona  pro  non  adiocla  eft,  cV  mihi 
fundus  qurt ritu  r  foli. l.fundtu.  G\.de  Contr.  Emp.  dixi fupra  in i%  1 . 
princ.de  Vfufr.vAccrcf,  Quodtamcn  t  in  rcbusquantitatis  proptcr 
immcri  fcparationem  non  na  dicimus.  Proindeil  in  his  quilpiam 
decem  fibi&  Titio  ftipuhtus  fit.ltipulatio  tantum  fubfiftit  in  quin- 
qne,  mtbt  &  Tttio.  wo.de  Verb.Obi.  Oenique  in  venditionc  foli 
communis  tmanifeftum  cllme  cfficerc  nonpolle  utidmihi&fo- 
ciofcrviar,quia  perunum  focium  communi  prxdio  fervitus  ac- 
quiri  non  poicii.ut  btc  in  fne  i.  q*iod  ca  rationc  fervitus  proparte 
conftiiuereiur,contranatufamcius  manifcfta.  vide  nofrain t-  via* 
17. fupra.de  S*r».  Ncc  routat  t  quod  dicimus  fcrvitutcm  pro  paite 
rctineri  ^oWcJ  sunw.  3  a. fupra  tit.i .  l.*dpartem.6%deScrux  quiaidka 
cft,ii  fcrvitus  jam  antc  focntconftituu. 


Ad 
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Adl.fi  qnis.  /. 
§.Siquispartcm. 

T7  Ide  qu*  nos  fupra,*»  l  via.  1 y.de  Seru.ubi  plenc  docuimus  qua« 
i  V  tenus  fervitus  pro  parte  conftitui  qacac  vcl  minus. 

Uhi. 

Rclata  cft  fupra  in  /.7.5. 1  Ue  StrH.7(*Jl. 


AHegataeft  fuprawi/.  Divus.  dcSeru.  Tjsft. 

SI    SERVITVS  VI-Nf 

BICETVR. 

Tit.  v. 
Adl.  u 

VicTc  quxpofuirous  >W.i.$.i,w.;w*.fupra. 

Adl-2. 

1.  Dc  Confeforia  &  7{cgator'ta  aftionc  quid  moribtts  sb» 
tincat. 

2.  DircSia  confejforiaaftiocui  dctur* 
S.Vtilisquibus  detur. 

4.  ln  adtone  negatoria  quid  fatit  J/t. 

h  (~\  Vod  hic  *  de  confcflbria  8c  negatoria  actione  fcrvitutam  dict- 
V<tur,  id  raonbus  ciiam  ad  vindicationcm  ccterarum  rerum  in- 
corporaliumrclatumelt,  vcibigratia.ad  vindicationcm  vcl  nega- 
tionemdecimarum.rcdituumannuorumjjunfdictionis.vcctigalis, 
juris prclcnrandi,& fiqur  fimiliafunt. arg.l.bocamphus.  9.$.  2.in 
fiucM  Dam .  Inf.  DT).  in  $  aaut.  Tnft.  dc  Act.  *BaI.  i»  rvb.  de  Vyi^. 
Cauonifta  m  cJ*a.&c,  frohibemus.ex.  dc *Dccm. 

$.H*cauTcm. 

*  Dirccta  tconfcfforiaactiotaniumcidatur,  quidominuseius  pt«- 

dijcft 
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dTj  eft  quod  fervirutem  habct.  tex.bic.  Vrilis f  vcro  &  alijsdtrur,  ut 
bonx  hdci  poIkflori,4rg./yT  ab  eo*  1  %  .infra.de  «P^nr.crcditori  pigno. 
ratitio,/.;i qui.\69 fmvra.de Ser*.  ufufru&uario,  fin.de  Smperf 
Dcniquc  &  i  j$  omnibus  quibus  cx  moribus  confcflbnam  a&ioncra 
efteinprincipio  huius  legisnotamus,  magisdicimus  tantum  uti. 
Icm  dari.  At  in  a&ionc  ncgatoriat  fatiseft  a&orem  pofliderc.  Fak* 
in  d.i.dque.Infl.deisfft.quim  ^timurocnimdeeoconltat.rco  pio« 
1  baiio  fcrvituw  incumbit.  tex.  &  DD.in  d.  f.qMe.  CeslM.  btc,  vtdo 
tamen  Smbtil.nefiw  Jtb .  i.e.  1 . 

Adl.locicorpus.  4. 

!•  Lotitorpussd  deminum  pr*di\  fcrvicntis  pertinet. 

2.  Et  confctjucntcr  frueJus  ciufdcm  erunt* 

3.  Dominium  fervitutis. 

4.  lAftus  fine  ttinerc  quomodo  efie  dkatur. 

COrpusf  loci  pcrquem  fcrvitusdcbctur  non  etuseft  quifcrvi- 
tutcmhabct,fcdcuiusipfuropracdiumcfr4  mt  bic.  Vndcconftat 
t  ctiamfi  via  vel  aftus  certo  Ipatio  a  praedio  comraoditatisgratia  ftv 
paratus  fit,fructus  nihilominus  ccrpoii*  eius,  vel  aiboruRi  vc)  gra- 
roinis,addomiuum  praedij  lervientispcrtincie.Habctiaracn lscui 
fervhusaconftirutacft,  dominiuro  fervitutispecuUare.drg./-  j,  Si 
Vfmfr.Pet.Quod  &  Baldus  annotat.  Hald.htc.  Qui  iier  fme  aftm, 
velaetnmfme  itinere  babtt.)  Nonabfurdc*  jurisauthor  ita  fcnbir, 
quia  fcrvirutes  hacomninofepatat*  funttmtinL  i.fmpra.deSeru. 
7^/?.Parumqucad  rem  facn  quodactus  rcgularitcr  viaai  conti- 
nct,*r  in  dJ.  1  .id  enim ita  eft  nili  aliud  adrum  lit.  nam  fi  nobis  actus 
/inc  itincrefit  conftirutus,  cundi  facultarenl  non  aliter  habc.mus 
quam  actus  ipfius  caula.  Vndc  eftquod  fententiade  itinere  lati 
actui  tamcnnon  prarjudicatur.  l.fi  mater.  §.fiqmts  tter.de  Except. 
jRfi Imd.  vide qma pontmmt  late fmpraad Lt.de  Scru*  'RnSi. 

Adl.&Afortc.o', 

AHcgatur  fupra  adl.f*  de  Vfmfr. 

/.Final. 

/.  Dominus prddi)  quod  [crvttutemdebct  qudtenusrefitere 
frtdium  poffiu 

jf  J^iaftitftmfeymjofttiopem^ 

Ggg  Doroinus 
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i;  TpvOnnnus  t prardij  qaod  tcrvitutem  dcbet  opcre  quidc m  fuo  mc- 
-■-^liorcmconditioncm  prxdi;  faccrc  potcft,  non  autcm  dctcno- 
lero.*/ btc i.x%.%.fruBu»rtm.  Cr/.i/.$  proprictatts.de  Vfr.fac.t.ctrto. 
gcne».$.fi totm.de  Scru.Xttft. Rchccrc  lameniinc  impcdirccntopo- 
teit  criarofi  femtuupcr  hoc  non  prohr^inoddeinccorliciat.wr  hic. 

*.  vtdc  aua  nos  tn  i.  Dtvus.ftb fin.  dt  Stru.  RnQ.  Quid  ergo  fi  forma  t 
pr  rdij  fcrvientis *dificio  immutan  lit,  ut  confcqucntcr  cV  lcrvitu- 
tis  uluslit  impccHtus,an  rehcerc  prifttnam  cogatur)  quxfitun»  cft: 
&dilliit6tum  an  abfcritc  domino  prxdi)  dommantis  id  fn ct u m fi r, 
quocifu  opus  per  hanc  a&ioncm  &  limilia  rcmcdia  cvctti  pottft. 
ut  tot.h  .t  &  arg.l  Sabtnus.$fcdctft.Comm.Dtu.anvetbxdibcAtum 
fit  ilomtno  pr*kiire,quocaluardiricans  idqu»d  intcrclt  rcfar-der. 
urg.l.^abco  att.cuml.fc«.&ibt£l.de  tsfq  &  4q:?l.9sfrc.tiiCi  taracn 
€onlcuuilct,p«r<<  LSabtnus.yfcdetft. 

Adl.  ficut  8; 
§.  Arifto. 

Ti  i^in  interdiffd  unde  vi  ty  mi  pefidetis  pro  retinenda- 
nttieta  cjuaf pojfefiione §ervitntis  realis  dcrsiur,  ejr  num.  z% 
3#  Expluatur  hic  textus. 

4.  CcnciUnur  i.+.f  .ft viam  de  Vfucap. 

5.  InterfrutinArtnmef ujuarium  an  eadem  interdifldjtnl.. 

u  TNOminustpradij  infcriorisrumumin  paricm  fupcriorem  ira- 
A-^mittcrc  ncquir.nifi cms  rei  gratia  cujiftituta  fcrvitus  lit,  pcnn- 
dc de dominopartis  fupenoris-dicimus,  non  pofle eum aqn-am  finc 
jure  fervtturis  quattfcunq-,  eius  roittereinpaitcroalterius  lntcrio- 
rc.Quod  ficontra  hat  hxactiones  funt.  quaquam  &  recledicimas, 
irqaisea  ratione  prohibcatur  quaiircr  vclit  fuouti,  locum  habcrc 
interdidtum  uri  pomdeus.ftx.6jV-  An  id  derctincnd.i  polltflionc 

a*  1  prrdij  qaicta  tantum  accivicnchimfir ,  qmeiitum  cft,  cc.quidom 
Accurfius  hic  variat,  ur&  plcriquc  eum  fecuti.  Ego  didici  ctum 
ipfarum  fcrvitutum  nomine  otiiia  ati  porlidetis,  &  undc  vi  intcr- 
di&aefle.Quod  Sc  Accurliusprobavit  tnl.  4.9.  fiviam.de  i 'fucap. 
£t  verd  quiaidde  ufufrucruario  extracontroverfiam  clij.fi  plurcs» 
$,1  cuml.feij.de  V%  &  Vt  y4nv».  pcr  conlcquens  &  appoi«rcidem  di« 
citur dc  fcrvitutibus  in  rem.pfr/MwicfMf.c^  i.uit.tn fint.Qittm.Strtt. 
J.  e^nr.Nam  *  qeod  hoc  loco diciru r,  eu m' qui  piohibc tu r  quahtcr 
velir  fuouri,interdictum  uti  poflidctis  haberejfiranrumdc  prffdijs 
accipiaiur,violcntum  ctir,  ciun  c*  fcivit»tcs  iioftta^  dici  citra  om- 
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nem  controveffiana  tit,  l.$.dt  Obl.&  Ac^  Ncc  raurat  t I.4J.1T  viatn. 
dcVfuop.  ubi  rclaiumelt.rjofleflione  vixnos  nondc|iei,idcnioi 
adpropriampoflcfljonempcninct,utvidclicetdoceatibidcm  juris 
authorfcrvirutispoiTciTorercmoto.noninrelligifundam,  ncc  fcr- 
vitutem  etiamvippilcllam,  &  confcquentcr  ut  fignificet,  ctiam  vi 
dc)c6tumamittcre  non  utendo  poffemonempoflc.Scd  hoc  ad  cx- 
crcitium  inrerdi&orttmreferri  non  potelt,  quippe  quo  dcfenditur 
vuequafi  poilciTio  ut  plurimum  in  fa&o  confntcns.  Certc  illud  f- 
oonftar.inrerufuariumctiamcVfrudluarium  illa  interdi<2aeflc./# 
mJt.tnfra^VttTof.  quamobicm  vcr6  in  fcrvitutibus  realibus  con- 
irariumnonfir^pleniusalibidoccmus.  ltb.7.S*bttl.c.j.  nbtvide. 

1. 10. 

CvE  ferviturum  praefcriptionc  pluribus  egiraus  fupra in  Lfervtt*- 
te/.  ifi.de Ser*. 

Adl.tcOatrix.2tf. 

\.  £>uicduobut  prddijs  unum  Iegavif,an  &  quafenus  ei 
velabeojervitutem  ie^ajfe  cenfeatur  &  num.i. 

j.  Hdres  qttam  attl  contra prddium  legatum  ddifcare  pofiiu 
4.  ln  comra5libusquid\uris- 

QVi  pracdium  f  legat,cui  alrod  vicinumhabet ,  cum  ipfc  pcr 
prcdium  irc  confucverit  quod  jam  legatum  cft,  tacii£  harrc- 
dibusad  aliud  lerviturem  confenfifle  ccnferur.  »r btc  fdc.l fervum. 
§.fin .  de  Leg  i.  Pcrindc  +  cnim  &  ediverfo  lcgatario  via  prarflanda 
c(l.l.(ju*rui.deSer. Vrbl.i,§.i.Si  Vf*fPct.L*lt.dt  Ser*.Vrb.  idque 
3  lcganrio  ctiam  altcro,fiforte  pracdium  pcr  quod  irc  defun&us  fo- 
!et  ahcri  quoquc  iegatum  fu.  l.dnmruu.  %.  1  .Lfif*nd*m  f*b  condttto- 
ne.§.tjut  fundMm.de Leg.  1  .non  ut  alcgatario  fcrvitus  petuur.fcd  ab 
hxtedc  qui  eius  rei  gratia  cum  altero  tranfigct. dj.fervum.4 4. 
deheg.  1  Pla nc  quin  haercs altius acdificare  pofli  t  mod6  luroen  mo- 
dicum  legatariorelinquat^extracontroveriiamefl.prr^. /.  Gaurus. 
&  Lis  tjuibtti44.de  Vfufr.  quia  fufticu  lcgatario  id  prarftari  finequo 
uti  no  11  poifer. /.*//. StVf.  Ptt.  De  tcontradtibusquiddiccmus?  & 
propc  eft  ut  ii  emptor  unius prsedij  alitcr empto  uti  ncqucat,  quam 
per  id  quod  venditor  rerinait,idcm  quoquc  in  ijs  diczmus,per  l.tjui 
ftudentem.  tj.de  Contr.  Smp.M  vidc  qux  nos  latius. 

Ggg  2  Q^VEM- 
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QVEMADMODVM  SER* 

VITvTTES  AMITTANTVR, 
Tit.  VI. 

Ad  U  namfati$.6.&1.7- 

QVatenus  lerviturci  amittantur  non  ucendoplaribus  infra  do- 
ccmus,  m  L**  $.jto.  de  Vfucaf, 

Adl.filocus*  14. 

I.  Servituiqucmodoreliituaturfradiofcmelferdito  refii- 
tmo  in  Bdtum  prio>em. 

2*  £>uid)urts//via  fublicafluminis  imfetu  fnhlatafit. 

3.  J>uU  eo  cafu  vis  de  vutnis  frddtts  dcfumttur,  an  vitini 
fretium  reciftanh 


EX  hoc  rexcut  norandumeft,fcrvirutcm  interitu  prardij  quod 
eam  dcbc,ita  non  perimi.quin  quorieicu nquc  illud  in  anriqutf 
rcdierir  itatum.denuo lit  renovanda, ut  btc &lft fcrvitutes,  1  1. 
fufra.de  Seru.Vrb.VoueNJtir.  1 1 .  Commc.  ultmm fine,  vide  qua  nos  in  /. 
}6JeVfufr.  Quod  fi  intra rcmpos  racturo  fit qui>d  ad  ammcndum 
fufficiat.rcftituitur  fcrvitusipio iurc,wf htc.& l.cum  ufufruc. Qjob^ 
Med.Vfufr,Am.  U  rcmpus  rranfierir.ofticio  Practons.  1.&  Atitltci- 
nus%de  Seru.  IRjifi.  &b$c  1.  %tffonfo.  idquc  ex  claufu la  ft  qua  mihi 
%  jufta.Quod  verdt  hicdicirui,cum  via  publica  velfluminis  impctu 
vcl  ruina  aroifla  eft,  vicinum  proximum  viam  piarftare,  td  rxrra 
controverfiam  tft,Quemadmcdum  &  li  cx  pnblica  caqla  via  publi-  * 
t,    cailt  fublata.  Sedquxhtum  feftanexcrariopubhcoad  arbirnum 
boni  viri  reddcnda  a:ftiroario  fir,quod  raagis  e(\tut  C  de  Seru.quifro 
Tram.Ltlt.Acc.Lx.  Ac  taraetfi  Accurhus  annotat  contrarium  ob- 
Cwfketui»  tervan:  m  his  taroeo  Vnitae  Belgica*  locis  ctiam  fub  tanta  beiii  fat- 
Wf*"4*     vitia  plerumque  aeftimatio  retubui  folct. 

1  (i  partcnv  /9. 
Allegata  in ijscftqu»  laie  ponirous fuprai» l.via.  17.de  Seru. 

Lultima. 

RElaraeft  infrz  int.4.§fiudeVfncaf.6c  fufraiul,  la.deSeru.  & 
iuL  S,$.  vtrtflo.  St  Sern.  Vind. 

LIBER 
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LIBER  NONVS; 

SI  QVADRVPES  PAV- 

PERIEM  FECISSE  DlCATYR. 

Tit.  C 
Adl.i: 

i.  ^uid  contineatur  hccedifti* 
2*  Paupertes  tjua  dicaiur. 
3 .  J$ftw  j  «r//  /// y?  acccdat  impuifm  dlterlm. 
4«  J%*}dfiquA  noceat  inclinatione  naturali. 
S.  <^4n  domino  pcrmijfumf  it  pecus  altcnum  in  fuo  pradic 
defrcbenfum  mludcrc* 


SI  animal  f  meura  pauperiem  fcciflc  dicatur  fine  culpa  rnea, . *«  ' 
locus  huic  cdicto  elt.  Qyo  hoc  continctur,ut  aut  noxiam  pra> 
llcro,  hoc  eft  damni*ftimationcro,  aut  ipfuro  animal  dedaro. 
Licct  vero  harc  actiooriginccxL*Duod  Tabularum  procedar,  ta- 
mcn  poftca  8c  cdictis  pta-torum  comprchcnfa  vidctur.  m  ex  bacl.  , 
conflat  inf.aitVrator.  Paupcricm  autcm  damnum  t  dicirnus  non  H 
iujuna  daturn, quia cnim  quadrupcs  fenfu caret, nec injuriam ctia 
committit.  utin  %.*it  <Prator*  Idtamen  quod  dc  paupcric  dicimus, 
ita  accipimusfi beftianocuent  commoizfciime.ut  bicivf.&gene- 
w/jw.Nara  I  fi  id  impulfu  altcnus  accidat,cx  L.  Aquilia  vcl  in  fac-  3, 
tum  actioelt.  Quid  crgofi  quar  bcftiaalicui  naturali  inchnatione, 
fvcrbigratiipaltu,  nocucrit?&hoccaluexL.xii.  ctiamdcpaftu  * 
actio  fiiit,/  ^mfervandaium.  1 4.  jf  .fin.  dt  Trafcrip.  verb.  Cujac.  ad 
\P**lAib.  i.Scnt.  c.  1  j.  qu*  tamcncx  monbuspofteain  «ciionem 
ex  L.Aquiliavidcturtranfiju'c,/.W/,C.4<iL.^.Scd  ita.fi  fcraquo- 
quo  modo  per  tcrtium  fit  lmpulia.  Hatd.m  d  l.ult.C .  Quamobrem 
11  non  impcllcnte  altero  bctlia  paftu  nocear.contradominum  m 
factumactio  pirata  erit,  quod  cam  non  cuftodicrir,  dcficicntibus 
quippc  vc\ic[\iis*rg.d.l.i  4Jfin.de  /V*/VVr*.1ncludercttamendo-    5 ; 
mino  prardij  alicnum  pccus  non  licet.  /.  Quintm.%9.%.  Pomponim. Ctmfmttmi 
infra.ad  L.Aq.  Hoc  tamenalij  vix  ita  fimplicircr  admittunt,  vide  ***tthp** 
quse  nos  in  d.  /.     $«  Pompomus.  Quemadmoduro  &  moribus  di-  fl»tecm,m 

Cgg«  vcrGuum 
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ratione  fervirutis  juspcnitusinutile  forcr,  quodramen  perdomi. 
num  pridij  qui  fcrvitut em  dcber,  ficn  non  potclt,  /.  &  ffortk.  6. 9 . 
fin.St  Scrtt.V tnd.l.certo gcneri.§  fi  totus.  h.t.l.fedft  t\utd.  1  $  dc  Vfufr. 
G4$l.d  Uh.x.c.iy  Plai.c*  quoddelilvisvenationis  caufa  conciuhs 
dicimus,capijnc in  ijs  fcrarum eafdem  non  ficri  noft ras.idcm Sc  ad 
venationcs  aviuropalultiiumin  hifcclocis  niaritimis  referendum, 
ubi  vcnationis  ratiociufmodi  rcccpta  clt  utccrtocampo  pluubus 
foflis  divifo,  multiiquc  mtus  fahctis  vcftito,avibus  cicuratis  fera: 
allicianrur  &  ita  capiantur  ab  aucupibus  qui  in  cafulaquadam 
conjuncta  fcorfim  latitant.Ex  his  igitut  nccaltcriavcs  aufcric  licc- 
bit.  arg  d  l.  venattonem.  infra.de  Vfur.gi.  Coftal.  htc.  aut  pofterior& 
tsfug.attegat  tn  d^.fera.  Dcniquc&  llludtconltatquandoquevel 
invitodo  mnoingrellum  fundi  pcrmillum  mihi  clTe.  Putaiiid  tc- 
quiram  vel  lcgen  1  fruccuscaufaqui  forte  in  prxdium  vicinum  de- 
cidcrunt,  /.  1  de  CjUn.  Ltg.  vcl  ihclaurum  ex.theno  fundofimcf- 
foilurus,/  thtfanrMt.tnfra.is4d  Sxbtb.\c\ alias  mca  interlit  qua  rcre 
quippiam  ibukro,  /  3.  mfru.de  F*gir.QueniaJmodum&  icficitn. 
6i  pc*di|  meigratia  vicinum  ingrcdi  perrriilnm cft,/.  rtfttltonts. 
1 1. infra.  C omm.  *Pr<ti.  Quod  li  hisl-cafibus  lmpeiii.ir,  offtcium 
rmhi  judicis  invocanduroelt,  qui  itatim  djccmct  ut  ingrcdicndi . 
copia  tiat.  d.ithefamrm.  &  dj.$  ,de  Fug. 

l.Scdqua:  loca.23*. 
Allegataeft  (\i^iiini)squapo»imns adl.  ^deSerH.ingencre. 

«  l.Sipaitcm#2  5# 

T)Ertinet  adeaquaedc  conftituenda  fervitute  proparte  velrcti. 
*  nenda, plunbus  fiipra  pofuimus.  inl.via.17.de  Scrti, 

1.  fi  via.aoY 

Allegaturin  1.  ficui  fimplicius.o.  fuprade  Seru. 

l.fi  communi.27», 

"pvE fervicute  communifundo  paranda  vel  retinenda  infcrius  a- 
A-'gi mus.  tn  l.  nnj$sy  ;  4, 

Ad  l.unus.  34, 
1«  SidfHrum  frddmum  acmint  quornm  ahcrumaheri  fer- 
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vh,  ea  frndia  inter  fe  tommnnkent ,  qttid  dicendm  de  fervi* 
tute  fit. 

2.  Conciliatur l  ficommuni-  27.  fifra  eod. 

3.  J>uid  \uris  de  fervitntefitjt  fundus  nobis  tomfaratns 
frofrio  meo  &  frofrio  tno fcrviat  feorfim. 

Sl  duorumf  prardioram  domini  quorum  alreruro  alreri  fervir, 
eadem  praediainter  fc  comrauiricent.-ufque  ade6  fcrvitus  reti- 
nctur.urnequidcmalteraltcri  eam  reroitrere  poflit,  Placct  enim 
fcrvitutes  pro  parte  poflc  rctincri,/.t/w.  1y.fttpr4.de  Seru.Ncc  ad  rcro 
facit  quod  unufquifque  fociorum  folus  fit  cui  fcrvitusdcbctur, 
quiahurosgenctis  fcrvitutcs  nonperfonarum  fed  rerum  funr.  ut 
bU.  Nonobltai*L  fi  communi.17.  iupra,  cod.  quia  ibi  fundoqui 
jam  ante  co.nmunis  fuit;cororauni  nominc  fundus  alterqui  fcrvi- 
rutem  dcber  proponitur  comparatus,cum  hiccdivcrfo  ab  initio 
uterquc  fundus  cuius  dominia  mixta  funt  fuerit  duoruro.  Qtjcm- 
admodum&  manet  fervirus,  Mi  fundusa  nobis  comparatns  pro- 
prio  mco &  proprio  tuo  fcrviat  fcparatira,  rex.in dj.17.iu fine.  Dc« 
niquc  Sc  hxc  I.allcgai a  cft  inf ra  m  L  j.tit.  \  tfub  fiu. 

AdljLucius*  $f:. 

Vidc  quse  fasc  ponimus ih  l.ut pomuro.  t, dc  Seru/ 

COMM  VNIA    P  R  AE; 

D  I  O  R  V  M, 

■  * 

Tit.  IV. 

r 

Adl.i; 

AD  Princip.vidc  quac  ponimus iu /.4.  §. slabula.  Qutb.  tWed.' 
Tign.  Tae.  Qontr-  abi  plcni  docui  qua  pratdia  ruitica  &  qux  : 
nrbana  dicamur. 

x  i  Servitus  realis  fihe  fradio  non  conBat. 
2.  Obligatio  tamen  fepvitutis  diverfumadmittit. 
I .  Jn  itineread  fefuitbrum  etiam  attmiffum  efl  ftne  frddio  > 
fervitutem  conjlitui,  tf  qttare.num^. 

Fff  1  yjj. 


41*  P.  BUSIX  IC.  COMMENr. 

S~  Locusreligiofus  firvitutem  debete  non  poteJt. 
6.  CcncilUtur  l.ijet^iq.  guot.&Lsacsl* 

^Ervitus  trealis  fine  prsedioconftituinonpotcft,rfr  Mc&f,  ideo. 
^  Inft.de  Seru.Rufi.SM  quin  obligatio  t  fcrvituttsconftitucnda;c. 
ciarnante  contrahi  poffitquara  prardiura  vtcinum  noflrumfuerir, 
eaquc  rationc  quoque  prxdiofututo  conftitui  quodammodofer- 
▼itusqucat,dubitandum  nonc(lm  Mabeo  fupra.tit.l .& I.  barcdis.f. 

3»  anca.Fam.Ercif.  Deniquc  6c  in  t  itincrc  ad  fepulchrum  conftituto 
admiiTumcft  .utnobis  fcrvitus  debeatur,licet  prxdium  propric 
non  fit  no(immtl.fcrvUutcs.j  4..$. i. fupra.de  Seru.&l.  J.infra.Si  Str, 
yind.QMva  nc  quidcm  in  alicuiusfit  b«nis J.6.$f tcrA.fupra.de  7{er. 

4«  <Divif.Lt.  frde  Religiof.  Ceterum  hoc  &  favorc  t  rcligionis  admif- 
fum  cft,&  refpedtu  junsquodin  locum  religioium  dc  infercndo 

«i  mortuo  habcmis.  Scrvitutcm  t  cnim  ipfc  locus  rcligiofus  dcbcrc 
nonpotcft./.f4vmk4.«/r4f»<t.Plancilludhuic  tcxtut  obftarcvi- 

«,  dcatur,quodaquxduc*tus  rufttcorum tprxdioruro  fcrviius  habe- 
tnr.LJ.de  Seru.Rup.Trtid.  qux  tatnen  interdum  8c  finc  prxdio con- 
ftarc  pOtcft,t«X.i*/>I«  %.praterealabeo.\x.  de^Ae^.QMot.&^ft.  lcd 
egotefpondi  idcd  pcrtincrc  quodfcrvitus  aquxductus  &aqux- 
hauftusintcrdum  pcrfonisconftituanturjquarationc  ex  nontam 
realcs  fervituresfuntquam  impropric*  pci  \otu\cstvide<jua  nosinU 
utpomum.Z.deSpru.&tnLa.  &  s.fupradeScrtt.RuJi,  ♦ 

Adl.2. 

/.  Vc&quAperrotAmtotlcnddAn  conjlituifervitus  pofiit. 

2.  Ra*io  dttbitandi. 

3 .  Tuitione  Pr&torisdefenfo  ciufmodi  )uris  admijfa  cfl  qu* 
alihs  admtjja  ncnforcu 

DEaqua  +  pcr  roram  rollenda  dubitatum  cftan  reveta  fcrvitus 
ccnfcn  queat,qucmadmcKium  &  fi  quis  fcrvitutem  impofuetir 
caftcllo.  *f  £/c.quuniam  puta  urnufquc  ciuscaufa  perpctua  non 
i.  intclligitur,  /.  foramen.de  Seru.Trad.  Yrlt.  Caftcllaris  f  cnim  aqua 
organis&  operehorainumcolleclaeft, aqua  vci^qux  j  cr  xotatn 
tollitur.perinde  opercmanu  fa&o  movetur.Cuiacceduquod  prx- 
dia  plerumquevix  rantoaqua*  indigcnt,quanta  pcr  rotaminfundi 
qu«atj  ncquc  cnim  conftuuunr  fcivitus  ultiaquam  adprxdijdo- 
roinantis  utilitatcm  fit  opus.  l,cr$o.  mfine.  de\Seru.  F$tH.  Et  tt(Xh 
h  f-proindedicimus  ad  ciufmodi  juraconfcrvandattiuionepixtoris 
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opas  cffe.cumipfojure  non  CubCifaauex.kv£*jacm)>0hf*2t*vid* 
tjuoqtte  nosJrain  l.  foramen. fupra  de  Seru.  Ruft.  Paulatim  cnim  obti- 
Buitutfcrvmites  tamcz  eiufmodiaquis  quaro  cx  fontoautcapite 
duci  poflint.coquc  prctor  ram  eiufmodi fcrvitutcs  quara  propiiat 
dfcfcndfc.  Lfervttus.y.deSerH.RMg* 

Vide  obitcr  quar  ponimus  ad  1. 1 .  fupra  eod. 

Adl.proprium/j. 

/.  Jfyemadmodumquisfrofrium  foIumvendendosTtfula^ 
rif  rddiofuo  ejuod retinet.fervttutem  fjtteat. 

2.  "J^uid\urisJi^uisJibi&  Tttio  Jundum  enm. 

3.  In  rebus  quantitatts  diverjum. 

4.  In  venditionefolt  communts  quid  hacJenus  \uris  ftt, 

5 .  Conciltatur  argumentum  offojttum, 

PRoprium  folum  t  vendendo  ftipalari  quifquc  praedio  vicino  al- 
tcrtfuo  fervitutcm  poreft.  Idque  ipfnm  Sc  ritc  ficri  intclligitur, 
fi  in  vcnditionc  prxdij  commuais,  ut  id  prjcdio  mco  &  altcrius  f £ 
cinoferviat.convcniat,-  vicino  tamcn  pr*dio,vcI  ahas  nobiscum 
altcro  comrouni.qusri  fctvitus  ita  nonpoteft,A:  adjedcioea  fu- 
pcrvacua  cft,cum  quaratur  mihi  fervirustota  proindivifo  loli.M 
htc.  tsfdde  qua  nosfupra  inl.via.  1  j.deSeru.  Pcnndc  cft  f"  fi  fu ndum 
mihi  ttc  Tirio  emam,  quia  Titi|  pcrfona  pro  non  adiocla  eft,  &  mihi 
fundusquariturfoli.  ltfundm. 6\>  de  Contr.  Emp.  dixi fupra  inl%i% 
princM  Vfufr.iAccrcf  Quodtamcn  f  in  rcbusquantiratisproptcr 
uumcrifcparationemnon  ita  dicirous.Proindcfi  in  his  quiipiam 
dccem  fibi&  Titio  ftipuhtus  fii.itipulatio  tantum  fubfiftit  in quin- 
que,  i.fi mtbi  &  Tttio.  no.de  V trb.Obl.  Dcniquc  in  vendicionc  foli 
communis  tmanireftum  c(l  roc  efficcrc  nonpollc  utidmihi&fo- 
cio fcrviar,quia  pcrunum  focium  communi  przdio  fervitus  ac- 
quiri  non  porcft.///  bic  tn fnc  l.  qjjod  ca  rattonc  fervirus  proparte 
conftitucrctur.contranaturamcius  roanifcfta.  vide  nofra m l  via* 
j7.fupra.dc  Seru.Nec  mutat  1  quod  dicirous  fcrvitutem  pro  paite 
rctincri poiTcJ.unus.^.fupratit.j.  l.*dpartcm.6tdeSeru%  quiaid  iu 
c(ttH  fctvitus  jam  antc  fucra  conftituu. 

Ad 
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Adl.fi  qnis. /. 
§.Siquisparccm. 

TrHc  qnc  nos  fupra,*»  l  via.  17.de  Ser*.ubi  plenc  docuiraus  qua. 
1 V  tcnus  fcrvitus pro  partc  conftimi  qucat  vcl  minus. 

Rclata  cft  fupra  i n  /.7.  §.  1  .Je  $*ru.H*Jl. 

KRcfcaionis. 
JIHcgata  cft  fupra  in  /.  £/ vw/.  &  &r«.  3fcfr\ 

SI    SERVITVS  VIN* 

DIC  ETVR. 

tit.  v. 

A4L  j, 

yid*e  quzpofuimus  inLi  i.itf.pro*.fupra. 

Ad  1*2. 

I.     CvtfefiorU  &  7{eg&torU  utlione  quid  moribus  *b- 
tfftedt . 

*  Dirflf/*  confejfofiaacliecui  detur* 

S.rtilisquibus  detur. 

4.  In  aclione  negatoria  quid  fatis  JH. 

a,  (~\  Vod  hic  *  dc  confcflbria  &  nrgatoria  actionc  fcrvitutam  dici* 
v^rur.id  roonbus  ctiam  ad  vindtcitionem  cctcrarum  rciumin- 
corporalium  relarumclt,  vcibigratii.ad  vindicationcm  vcl  ncga- 
tioneradccimarum.reditutim  annuorumjunfdtctionis.vcctigalis, 
juris  pr«fenrandi,&  fiquar  fimiliafunt.  arg.l.boc amfhns .  9.  J.  2.in 
finc.de  Dam  .  Inf  DD.  in  i  qut.  Inft.  de  Act.  *BaI.  10  rvt>.  de  Vfnfr. 
Canintft&^ncAna.&CtfrQhibcmMS.tx.dc^Dtcim. 

J.Hxcautcm. 

*  Directa  t  confcfforia  actio  tamum  ci  dat ur,  qui  dorainus  eius  pte. 

dijcft 
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dfj  eft  quod  fcrvirutem  habcr.  tex.bic.  Vrilis f  vcr6  &  alijsdatur,  ur 
bonx  fidci  polleflori,^.//^  «»i8.i»fr4.^Tigjif.crcdiroripigno- 
ratitio,/.ei 1 6. /iyr*. <<V  S«r*.  u fufruotuario,  /.  j.§. fin.de  buperf 
Dcniquc  &  i  js  omnibus  quibus  ex  monbus  confcfldtlam  actioncra 
eflc  inprincipio  huius  lcgisnoramus,  magisdicimus  tantum  uti. 
Icra  dati.  At  tn  a&ionc  ncgatoriat  fatiscft  actorem  poflidere.  F*t. 
in  dt§.*q ue.Inil.de «^tf.quam  ^rimuro  enim de  eo  conflat, rco  pto» 
batio  fcrvituns  incumbit.  tex.  &  DD.in  d.  j.taue.  CoslM.  hu,  vtde 
tamen  Subtil<nes~trM  .Itb .  i.c.i. 

Ad  1.  loci  corpus.  4. 

!■  Letiterpusdd  deminum  fr/edi\  fervientis  fertinet. 
2*  Et  tenfequentcr  frudus  ciufdem  erunt» 

3.  Deminium  fervitutis* 

4.  i4ftus  ftne  ttinere  quemode  eflc  dicatur. 

y^Orpusf  loci  pcrqucm  fervitusdcbctur  non  eiuseft  quifcrvi- 
^tutcmhabct.fcdcuiusipfuropracdiumeft,  ut  £/V.Vndcconftat 
tetiarofl  via  vcl  actus  ccrto  Ipatio  a  prardio  cororooditarisgratii  (o- 
paratusfit,fructusnihilominuscorpori&eius.  velaiboruRi  vclgra- 
roinis,addominuro  prardij  lervientispcrtinctc.Habcrtaraen  ucui 
fcrviius  4Conftiruracft,  dominium  fcmtutis  pecu\iaie.*rg./-  5.  Si 
f7«/r.F^.QuodcVBaldusannotai.2?4/</./>if.  Qui  itbr  fmeaftu, 
velattumfmc  itinerc  habtt.)  Nonabfurdc  »  juris  author  ira  fcribir, 
quia  fcrvirutes  bc omninofcpatatat  funt,*ri«/.  l.fupra.dcSeru. 
^*#.Paruroqueadrcm  facii  quodactus  rcgularitcr  viain  conti- 
ncr,*r  in  d.l.  1  .id  enim ita  cft  nili  aliud  acturo  lit.  nam  fi  nobis  actus 
fine  itinere  flt  conftirutus,  eundi  facuhaten]  non  alirer  habemus 
quam  actus  ipfius  caula.  Vndc  cftquod  fcnrentiade  itinere  tati 
actui  tamcn  non  prarjudicatur.  l.fi  mater.  §.[iquts  tter.de  Extept, 
3{ei lud.  vide qua pentmut Ute fupraad Li.de Seru*  Hftft, 

Adl.&fifone>6\ 

Allegatnr  fupra  tdl.e*  dc  Vfufr. 

§.  Final. 

/.  Dominus  frddij  qued Jervmtemdcbct  quetenus refitcre 
frddium  fofit. 

j,  jfyidjtifjmwfcrmfejbitn*m*d^ 

Ggg  Dotninus 
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i,  T"\Orainus  t prardij  qaod  fcrviturcm debct  operc  quidcm  fuo  me- 
-*~^liorcmcondujoncro  prardif  facerc  potcft,  non  autcm  dctcrio- 
ic m.ut  btc  1. 1  i.§.fru3uariHt.  <jr  /.  i  propnetatts.  de  Vfr.fac. l.certo 
genett.f.ft  totm.de  Scru.Ttuft.  Rchcctc  larocniine  iropcdirccntopo- 
tcit  etiamfi  fcrvitutipcr  hoc  non  prohr,  inodd  ci  neconScut.  ut  kic. 

*•  vtde  qua  hos  tn  /.  Dtvus.fnb fin.  de  Strn.  Ruf.  Quid  crgo  fi  forma  ♦ 
prrdij  fcrvientisadificio  immutari  lit,  tit  conicqucnier  &  lerviru- 
tis  uluslit  ijupechtus,an  rcnccrc  prifttnam  rogatur?  quxfituni  cft: 
&  dilh.idum  anabfcrttedominoprurdi)  dominantis  idfnclumfir, 
quocifu  opus  per  hanc  a&ioncm  &  limilu  rcmcdu  cvciti  potcit. 
m  tot.h.t  &arg.l  $abtnus.§.fcdct[t.CommtDiu%invcz6  xdxhcitum 
fit  domino  pr*Icnfc,quocaluxcljric.ins  idquod  intercft  rcFander. 
arg.l^.abeo  att.cum l.feq.&ibi gl.de  tAq&  Aq.'TL*/frc.niCi  tarneo 
€onlcutulet,p«r4  l.Sabtnus.}fcdctft. 

Adl.  ficuts. 
$.  Atifto. 

T.  \-A»  interdicTd  unde  vi  ty  nti  psfidrth  fro  retinenda^ 
quietaquaf fojfefiione fervitutis  realis  dcntur.  &  num.  z* 
3#  Fxpltcatur  hic  textus. 

4.  Ccnctltatur  /.  4.  $  ft  viamde  Vficaf. 

5 .  Interfructuatmm  ejr  ufuarium  an  eadem  interdifta Jinl. . 

u  yvOminus  t  pnedij  inferiorisfumumin  paricm  fupcriorcm  ira- 
J^mittcre  ncquir.nificms  tcigratia  conftitura  fcrvitusfir,  pcrm- 
dcdc  dominopartis  fupenorisdicimus,  non  pollc  eumaqnam  iinc 
jure  fcrvituris  quahlcunq;  cius  mittereinpaitcroalterius  infcrio- 
rc.Quodiicontrahar  haraciioncs  funt.  quaquant  &  rectedicimas, 
frqniscarationc  prohibcaturqualiicr  vcht  iuouii,  locum  habcrc 
jnterdiclum  uti  poiTidcHs./fx.^ic  An  id  dcrctincnda  pofleflione 

a«  t  prardij  qaieta  tanturo  accipiencnimfit ,  qusfitujn  cft,  &.quidem 
Accurlius  hic  variat,  ur&  pleriquc  eum  fecuti.  Ego  didici  ctiam 
ipfarum  fervitucam  nominc  utilia  ati  por!idetis,&  unde  vi  intcr- 
di6ca  ctTc.Quod  &  Accurfiusprobavit  tnl.  a.f.Jiviam.  de  *  fncap. 
Et  vcrd  quiaidde  ufufrudtuario  cxtr.icomrovcriiam  elijftplurcs, 
$,1  cuml.feq.de  Vt  &  Vt  Arm.  perconlcquenscV  appomc*  idem  di* 
cirurdefcrviruubtis  in  rem. per  hunctext.&  l.ult.tnfme.Quem.Sertu 
J.  «//«r.Nara +  q«od  hoc  locodicirur, cum  qui  piohtbctur  qualitcr 
vclif  fuo  uti,inrcrdidrum  uti  potfidctis  habcre.fi ramumdc  prrrdijs 
«ccipiaiur,violemum  ciit,cuixj  cV  fcivitutcs  noftm  dici  extra  om- 
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nem eonrrovetfiam  fir,  Li.de  Obl.&  yfc.Ncc  raurat  1 1.4.$.fi  viam.  4 
dc  Vfucap.  ubi  rclatum  elt,  poflclHonc  vix  oos  non  dcjici,  id  enim 
ad  propriam  potfefljonem  pcrtinct,  ut  videlicer  doccat  ibidem  juris 
author  fervirutispoflelTorercraoto.noninrclligifundum,  nec  fcr- 
vitutem  etiamvi ppifciram,  oVconfequenter  ut  fignificet,  etiam  vi 
dc|c6tumamittcrc  non  utendo  poircflioncropofle.Scd  hoc  ad  cx- 
crcitium  intcrdi&orumrefctri  non  potelt,  quippe  quo  defenditur 
vuequafi  poilcflio  ut  plurimumin  fa&oconfiitcns.  Ccrrc  illud  f-  f 
c«nftat,inrerufuariumctiamcVfrudlu.TTium  illa  inrerdi<2acflc./, 
ult.tnfra^VttToJf.  quamobtcm  vcrd  ln  iervitutibus  rcalibus  con- 
nariumnonfi^plcniusalibidoccmus.  Itb.j.SubtiU.j.  ubtvide. 

1.  10. 

EjE  ferviturumprifcriptioncpliiribuscgimus  fupra*'»/./>rv«f*- 
W14  .deSeru. 

Adl.tc(latrix.2^ 

\. £uic dudbtu  frddip  unum  Itgavit.an  &  qualenus  ei 
velabeojhvitutemltzajft  cenftatur  &  num.z. 

j .  Hdrts  tjuam  ait  contra  frddium  Itgatum  ddifcare pfit* 
4.  ln  co»traclibusquid\ur4s- 

,Vi  prauHumf  legat,cui  alhid  vicinumhabct ,  cum  ipft  per  & 
^pracdium  irc  confucvcrit  quod  jaro  legatum  eft,  tacite*  hxrc 
dibus  ad  aliud  fcrviturem  confenfille  ccnfcfur.  ut  hicfac.l  fervum. 
%.fin.  de  Leg  1.  Pcrindc  +  cnim  &  £  diverfo  legarario  via  prxftanda  * 
e(i.l.<juarut.deSer,Vrb-l.i.§.LSi  Vfmf.Pet.Lult.de  Seru.Vrb.  idquc 
3  legatano  cciam  altcro,fiforte  pracdium  pcr  quod  ire  dcfun&us  fo- 
iet  altcri  quoquc  lcgatum  lif. IMmruu.  ^.i.l.fifundtmfubconditto- 
»r.§.f«i/«»^.^^.«.nonutalcgatariofcrvituspetatur,fcdab 

hnedcquicius  rcigratiacum  alterotranfiger.<<#/,/?rt»»»».44'$'^ 
deLeg.i  Planc  quinfi*rcsaltiusa;dificarc pofljt modd  lumenmo-  3, 
dicum  lcgatariorclinquat.cxtracontrovcrfiamefl.pfr^. /.  Gaurus. 
&  l.i*  cut  bwae.de  Vfufr.  quia  fufficit  lcgatario  id  prarftari  finc  quo 
uti  nonpoifct./.»//.S«V/:  Pet.  Dc  t  contraaibusquiddicemus?  &  4, 
propecft  utliemptoruniutpr*dijalitcrempto  utinequeat,quam 
pcr  id  quod  vcnditor  rctiouit,idem  quoque  in  i js  dicamus,/>*r  l.qui 
ftndentem.  27.  de  Contr.  Smf.ubi  vidc  quac  nos  latius. 

Ggg2  QVEM. 
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LIBER  NONVS; 

SI  QVADRVPES  PAV-j 

PERIEM   FECISSE  DiCATVR. 

TlT.  I. 

Adl.i; 

I,  guid  contineatw  boccdifto* 
2«  Paupertes  qua  dicatur. 
3.  Jgutd )urisfit fi accedat impulfiudlteriut. 
■  4*  J&dfiqua)  noceat  inclinatione  naturali. 
j.  ^An  domino  permijfumftt  pccus  altcnum  in  fio  pradso 
iefrebenfim  inclndere» . 

r 

SI  animal  f  meura  paupcricm  fcciflc  dicatur  fine  culpa  njea, 
locus  huic  cdicto  eft.Qyo  hoc  continetur,ut  aut  noxiarn  prae- 
ftcro,  hoccft  darani*ftimationcm,  auc  ipfuro  animal  dcdam. 
Licct  vero  hatc  actioorigine  cx  LDuod  Tabularum  proccdat,  tx. 
mcn  poftcaoV  edictis  ptartorum  comprchcnfavidetnr,  ut  ex  bacl» 
confttt  m$jtit  Trator.  Paupcricm  autcro  daranum  t  dicimus  non  H 
iujuria  datura, quiacnim  quadrupes  (enfu  caret,necinjuriamctia 
committit.  ut  in       'Prttor.  Id  tamen  quod  dc  pauperie  dicimus, 
ita  accipimus  fi  bcftia  nocoent  commota  icmz\<:tutviciv$.&gene- 
raltter^im  t  fi  id  lmpulfualtenus  accidar,cx  L. Aquilia  vel  in  fac-  5, 
tum  actio cit.  Quid ergo fi  qu*  beftia  alicui  naturali  inclinatione, 
tvcrbigratiapaltu,  nocuerit?  &  hoc  calucx  L.xn.  etiamde  paftu  4» 
actio  fiiit.i  qut  fervandarum.  14.  jf .  fin.  de  Trtfcrip.  verb.  Cujmc.  ad 
*P*ul.lib.  i.Sent.c.  1 /.  qu*  tamcnex  rooribuspofteain  «ctioncm 
ex  L.Aquiliavidetuttranfijfle,/.*/r,C.*4L../fySed  ita.fi  fcraquo- 
quo  modo  pcr  tcrtium  fit  Impulia.  Hald.tnd  /.«//.C.Quamobrem 
ii  non  impellcnte  altero  beftia  paftu  noccar.contra  dorainum  in 
factumaciio  parata  crir,  quod  cam  non  cuftodierir,  dcficicntibus 
quifpc  Tchqui5.drgJ.L14.ffin.de  iV*/Vcr£.IncludcreUamcndo-  sl 
mino  prxdij  alicnum  pecus  non  licct.  /.  Quimm.  39.  §.  Vomponim.  Ctmfmtrui 
infra.ad  UA<\.  Hoc  tamcnalij  vix  ita  umpltcirer  admittunt,  vide  dtntiiepdO  * 
quae  nos  in  d.  /. } 9.    Pompomus.  Quemadmodum  &  moribus  di-  fltt***"*  ' 

Cgg  |  vcrGuum 
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verfarum  regionumci  inre  quoque  mutacumctt,utde  Confuetu- 
dine  Saxoni*,  annotamus  ibidcm.  ubivtde* 

lCum  arietcs, 

-       ^yfrgumentum  textus  ejfquatenus  precedat. 

2<  Bartolidcclrinadeduobusintcrquos  viclata  paxeft. 

U  Qlbcftiar  tintcr  fc  commiferint.ciusdoroinus  tencturquar  alte- 
^raro  prius  aggreffa  cft.  ut  hic.  Quod  fi  id  non  apparcat,  damnum 
faralc  prarfumirur,cV  obligatusccnfctur  neuter.  arg.l  fctenttttm.  (j 
cum jiramcma.  infratd l*.Aq%  ( Allcgatus  etiam  hic  §.  e(t  in  ljs qu* 
p*  ponimus  fupradc  Iu(h  &  lure.  m  l.  ut  vim.)  Vnde  hic  Bartolus  + 
annotat,fiduoinrcr  fc  pacem  inierit\r,idquc  fubcerca  pccna.eum 
teneri  quipriusvea«i  violarir, alrcrura  non.irem.  Quodfi  idjnob- 
fcurofit,  neuter  in  pccnam  incidifie  ccnfctur,  urg.l.  fcientutm.^ 
cumjlrtmenta.std  L.^.cum U  alias  regularitcr  mutua  dclictain- 
tcr  tccorapenfentur./. viro.&  l.cummulter.  SoL  JftCfitrim.  fequitur 
Cofal.  hic foft  lAbbau  tnci.de  Treug*  &  7>4, 

$.  Planc. 

•  I.  ^id\urisftbeBiaferieritUtenencenteflata. 
2.  Cenfuetudine  huius  fecuii  quid  obtineat  dejurebuius  e. 
dWi. 

t*  Ql  lite  nondum conteftata  bcltia  perierit,  ccfsat  hxc  actio.  ut  hic, 
•JQaod  rationcm  habcted  quod  ccllat  criamrum  poitulario  al- 
ternatain  noxalibusactionibus  confucta.niroirumaurnoxamde- 
dereautdamnumdatumrcfarcirc.  Alrerutrum  ver6  pctendo  plug 
pcteretur  caufa.Quid  crgo  fi culpa domini  noxa pereat? Sc  hoc  cafu 
infactumactioent,  nifiquod  acccdcntc  dolocum  ca&doli  actio 
concurrat,/.7.f .non  folum.ubt  vide  noflra.de  Dolo.  Oenique  *  nec  il- 
JjufeaUt  ludprxtcreundum  cft,  Meribus  huius  fcculinoxr  dcditioncm  vix 
d7nJ»  ufurpatamelle.  Quemadmodum  Ordinatione  iroperi|  provifum 
iut  tdtdt.  eft,urpaupericsfacta«ftimetur,eamquc  noxar  dominusexarbirtio 
bonivirifeu  judicisrependac  Ord .  fo^.c.ijo.Diverfum  ramen  Iu- 
re  Saxonico  admifsum  cft,nam  eodcm  doroinus  qui  rccipit  noxam 
perinde  tenetur  fimpliciter.qui  vcrd  eara  non  rccipir,|fcd  pro  dcrc- 
licto  haber^non  tcnciut.Wefenb.i»  £omm.buius  ttt.num.6% 

'-  Adl.cxhaclegc.  3. 

I .  Si  beffia  libere  capiti  damnum  intuk  rit  qttid \uris* 
z.  guidtmribusobtineat. 
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Sl  beftia *  liberocapiti damnum  intalcrit,  perinde  h*c  adciocotn- 
pctit;  nonquidcmqud  vcl  libcrum  corpus  vel  damnuraeifac- 
tum  dkc&djcltiraetur:  fcd  ut  impenfarura  ratio  habearur^ircmque 
opcrarum  amifsarum.quse  &  haucdibus  paracaeftyrr bunctex.fnck 
tAbb.xn  c,  tJ* /»j*r.Weraque  Confuctudinc  Gallia?adrniisum  *♦ 
tfk.Cofial.bicQvii  non  incptc*  id  Sc  ad  homincm  rcfcn  qui  fine  cul. 
pa(u3quempiamoccidirautvulneravit.  (nam  ficulpa  intcrvcne- 
rit,  ex  L.Aquiliaa&io  forec,  qua  &  pcenam  proicquitur,  infrk  titl 
frox.)  Wquc  itamoribusquoque  rcgionum  Bcigicae  obtincc,.ad 
quod  ls  qui  vulnus  inflixcsat,ofKcio  judicts  compellitur» 


AD    LEGEM  AQVILIAM* 

tit.  n. 

Adl.2« 

i*  guts dolus  vel qtu  cu/ps  demum  in  hoc  edittum  veniatl 

2.  £ua\ratio  diverftatts  ftinter primum  caput  &  pojlc* 

riw. 

3.  Cautela  m  aclioneexboc  editto  inflituenda. 

Adione    Lcgis  Aquiliat  ram  culpa  quam  dolus  vindicatur.  < 
Culpamvcrdctiaralcvifrimamintclligimus,/.^.m/r4.^  nos 
ini.jifervMS  fervum.%.  formcariuu  infraeod.  Illud  quxhcum  cft. 
quamobrem  •  priori  capitc  huius  lcgis  aftimatio  fiat,  quantiani-  ** 
mal  toto  annoeodempluriroifuerit>#r&/c.tertiO  verd  quantidc- 
mumuiebas  triginraproximis,/.y»/m/*/.  i7.$.tertio.f.  tnfraeod, 
&rccepium  cftex  Azonis  fcntentia.caufam  forc  hanc,quod  gra- 
vius  in  illo  danmum  verfarur  quam  in  hoc  tgl,bic.j4fy  m  Summ,Cm 
W.Hancautcradiffercntiam  advocatos  plerumquc  praeteiirc  Su 
chardusqoeritari»r^.C.w^.»Kiw.  15. Procautcla  vcrd  in 
ihuius  aclionis  poftulatione  rraditum  eft.ui  inlibcllo  reropusdard-  , 
nidaricxprimarur. Stcbar  poil  jiret.tn  d.rubr.num.i  5.  rcnoenira 
abillo  tempore  annus&  jo.ches  coroputandi  funt.  Cetcruro  fiid 
omifsum  hi.libcllum  taroen  non  ob  hoc  ftitim  vitiaii  diccmus, 
arg.l.t.  ef  x.C.d^Form,&  Imp.  Subi*  Barttiu  %%exwalcficy%  Infi.  dc 
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f.Et  infra. 

uExhdi  lege  f*d  psrtes  \ndicisjint  in  einftentem  de» 
Itftum. 

2.  gud  in  negantem.  &  num,  %  ♦ 

4.  Idem  \uris  ef  fi  ipfdfaclt  qudlitas  negetur. 

5 .  An  \udex  reum  wjkidntem  in  duplum  damndre quettfj 
idpoftulatum  wonfiu 

6.  lus  Saxonis. 

u  "f  N  confitentem t  dclicrum  nullae  judicis  partes  fum  quara damni 
•l*ftimandi  cx  difpofitione  huiai  \cgi%* l.  froinde.  S.fin.  infr* eod. 

u  In  1  negantem  vcrd  dupli  actio  cft.  tex.hic. &  L  contr*  neiantcm*  C. 
tod*  Idquein  hac  t  actione  gencrale  eft,  cV  ad  teniura  quoque  ca- 
put  pertinet-  IJndc  T^eratiut.  i}.§.hde*crioti  o.  infra.eod.  Dcniquc 
&  Sichardus  t  idem  ede  putat,  fi  ipfa  facti  qualitas  huic  actioni 

4*    caufam  tnbucns,  negetur;  eaque  dcin'  probctur.  Stchar.inl.d~  £. 

,r  *oi,quodmagiseft.  Quidcrgo  tfiactor  duplum  non  poftulcr,an 
judcx  ratione  o/fici)  cendemnarc  nihilominus m  iddebeat  rcum, 
quxfitunvcft.Dabium  movet,  quod  incrcmcnrum  pcena;  ex  ipfa 
actxonis  natura  proccdit,*/  hic.  Propc  tamcn  cft.quia  fcntentiam  U- 
bclloconformcm  cfic  oooixeij  Jtb.C.deFtdcic§mm.LibjA%.Comt 
Wtu.  indubioquod  minimumuti  benignius  tenendum,4rg./. im 
4tmvigud.de  LL-ldq  uc  ex  eo conftat quod  actio  in  duplum demum 
poft  infitiationcm  paraca  vidctur.  nt  hic.Vndc  probabilius dicimus 
actorem  tacit£  quoque  mrts  bcncficio  huic  renunciarc  pofte ,  ncc 
alircrreumcondcmnanduminduplum.quam  fi  id  poftuletur  pcr 

*  d.l.ult.C.fdcBaImSalic.Sichar.ind'.l.d.C.eod.Dcmqt\ic  t  lurc  Saxo- 
ni«  conftitutum  cft,  non  111  quanti  plurimi  rcs  anno  prxtctito  fuir, 
condcmnatio  ob damnum  injuriz  fiat,  tcd  in  cftimationem  reicu- 
jufquc  vcram,de  quafi  nonconftet  propalam,  nec  etiam  res  talis  fic 
ut  publice  eiuszftimatto  conftuutafit,  eadrm  juiamento  cius  qui 
damnum  paflus  cft,finictur.  arg.t.fi  quando.C,  Vndc  Vi.  Schnetd,  ad 
f.cap.j.  num.  9.  /nil.  ad  L .  Aa.  ^ 

Adl.  4. 

pVr  nocturnusautdittrnns,aneVquatenusoccidi  queat  impunc 
*vcl  minds,infraexplicamusfuoloco.  inl.  furem.  9.  AdL.Corn. 
deSicar.  Quatcnus  vcro  invafor  alms,  doccmus  infiaml.  proxi- 
raa.num,6» 

Ad 
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AdL  fed  Ctfi.  5. 

1 .  Ter r •  petitm  qui fe  aliter  defendere  nequit  a»  hae  aQione 
teneatur* 

2.  Demoderami»eincu!f*t£tuteU,&qudad  iliud  requi- 
rantur.&num  3. 

4.  lsM  etiam  reqnivatur  faritac  armorum. 

3.  ^n  Acfcndendarum  rerum  gratia  dtfcnfo  etiamcum 
modo  facicnda. 

6.  ^yininvafor  honorum  occidi  pcjsit  impune* 

7.  Anqui  fe  fuga  tonfulcrepotuit  cxcujationem  inculfatd 
tuteU  hahcat. 

8.  Bartotus  malevindi&am  admititt* 

.9.  £>oomodo  \udtti proviacnaum fit  contra  vim* 
10*  Jguxprcbatioad  dotendammodtrationeminculfatdtu^ 
teU  requiratur. 

FErrof  peiirus  qui  fc  alirer  rucri  nequir,  aJterumque  tafit.haca-  1 
ftione  non  icnetur;fi  fc  ahtcr  tucii  potuir,culpa:  icus cl\.tex. hic. 
vim  cnirnvi  rcpclleie  UcctJ.fctemti4m.4j  .§.f«i  cum  aitttr.infr*  cod. 
&  quod  quifqueobcoiporis  luiturclaro  facir.jurc  quoquc  natura? 
faccrc  ccn(crur,/.*i  vun.de  luft.&  lurc.vtdetex.inl.\.&  2.  C.Quan. 
Ltc.  Se  Stnc  ludm  Vtn.  Modum '  raroen  in  ea  rc  conuderandum  nia-  1 
gis  dicimos,  eumque  moderamcn  inculpatar  tutelat  dicunr.  tcx.  in 
1. 1  .C.  Vndc  Vi  D^Djn  d.l.ut  vim.  Idvcr6  tam  in cededo fimplicius, 
qnim  iu  occidendo  requirirous#nam  nc  quidem  vindi&a: >caula 
rqx-ccuicte  timpliciter  licct,^./.*j,§.  fcn.  i»fr*.  Modcrament  verd  J 
iliuu  ur  abliomictdij  pcena  excufet.tna  rcquirir.Quorum  primum 
cft  ut  rcpcrcuflio  fa£U  fit  incontinenti.  l^.cumtgttur.  deViefrVi 
•sfrm.  A\it  ruro.ut  non  fit  alius  modus  adverfarium  conftnngendi; 
itiq uc ponllimura  ita eft  in ccde  commilTa  defendendo.  nam ii quis 
aavcrfacium  apprchendere  potenj.occidcrc  malit,id  injuria  faciet. 
perbunc  text.V  n<ic8c  tertium  refultat;ipfam  mmirum  larfioncm 
Domann  invindi&amautultionemquam  defenfionem  fadraru  L 
fcimt*.4S.$.p<n,tnfrieod.tex.&9l.inl.i.C.VndeVi.kn  fvcid  pa-  4* 
ritasarmotuniin  Jcfcndendorcquiratttr.Accurfiusquaerir.iw^  /.1, 
fcdcx  iuns  rarionc  nondefinir,  cgo  Saliccti  fti.tentiarn  probcm, 
&  naritarcmeim  non  requiti.  namquiadcfenfioharcjuns  natuia- 
lis  c(t,&  non  nili  incafu  fuairox  ncccflhatis  adroife,  bcnigne  dici- 
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musquocunqu.eeamieIigenere  pemku,f*cjtx.i*dj.l.  C.adL. 
Qorn.de  Stcar.  ^al.  tnd.l.i.  Sed  hoc  lta  teropir^ndumeit,  tic  pug- 
num  tonrrahcntem  mox  gladio  a«t  halU  liccatfcrire.£«c.C«/rY. 
ImfJZafmd.Li.C.Vnde /'i.nili  fortc  aggrcfsor  multo  fortior  tic. 
Bart.ma.l  i.Proinde  harcres  fecc  prudciitix'  judicis  pcrmmenda 
eft.  Quod  Cino  &  Baldo  quoque vifum  cft.  Ctn.&'Bal.tnd.  I.  I. 
condittonem  perfonarum  ejr  ctrcumftanttarum  m  bis  rcbtisconfidc^ 

5*  r4ri ^r/7i£#w/.UIudeonlUt,tC4u(a  etiamtutandiics  uoilrnsdefcn- 
tioncm  cutn  niodcraruine  adhibcndam.  l.Jiex  plavjs.?.  tabnHftrtxs, 
inf.eod.tex  tnd.  l.i.  C-  VndeVt.  adco  ctia  ut  vi  rie'jrc;ui  ahctum  in 
coiitiiicntidcwuo  vi  dcjtccrc  polTu.l.3.§.enm.Vnde  Vt.  incontiucn- 
ti  inquaro,quia  tum  rcs  pto  dcfcndone  habctur,  ideoquc  hoc  cafu 
{olusdc  vulcuna  punicndos  aggrcfsor  primus  crit»  cV  quodad  al- 
Cerutn  atttnct,dolocum  dolum  intclbgimuscompenfaii;  qucd  ta* 
men  non  itacrit  ft  po'sefsordcjccrus  cx intervalloalieruni  dcpule- 

*  •  th.recte  Bart.  tn-d.l.  i  fub fin.  C.  Vnde  Vi.  Cujac.),  Obf  t  S.  Illud  t 
quxntur,  Annondcfcndcnda:  fubftantiae  fuacaula  hccat  mvafo- 
icm occidcrc;quod  Accurlio  trifum  cft.gl-in d.l.ut  vtm. vcrb. n.tm turc 
dc  /uft.ey  Iure.^Bart.tbtd.numA.laf  nttm.i\.tfr  alij  commumtcr.  Id* 
que  cx  eo  textu  evincunt.cfr  d.I.i .C.V 'nde\ rt  l.^.%.cum igttnr.^Dc 
Vt&Vitsitm\ junc.tex.  ml.x.C.  Quan.Ltc.  Se Stne /ud.Vtnd.  Sed 
hoc  Canonifta:  nounulh  iroprobant,  joair.de  Anan  tttc.i.  de Homi* 
tid.<]uemfeq.Gar{.Hify.ind.l;ut  vim.de  lusl.cy  lu>e.  &  ut  jure  ci* 
Vili  id  admilsum  Ut,Canonibus  tamen  vctitum  pcrhibcnt.^rc.  i# 
de  Homtcidc.jt perfddieus.codttt.Fettn.iu  t.i.num  a.verffcd  tn  qua* 
tum  deHomtctd.  Egodidici  lus  Canoiucuin  rc  ipla  inpropoliioa 
jurc  noitro  nondirTcne.  Nam  ncc  Iurc  CiviH  ahterpro  dcfcnfione 
icrum  occiderc  hccbit,  quam  h  defcnho  cum  pcriculo  defcnforis 
fiac.  /.  Furem.  Ad  L.  Com,  de  ^tc.  undc  !k  in  ca.cutcb  moderaca  rc- 
quiiuut.d.l.i  .C.Vndc  V*  n..c  lurc-Cauontcoethm  ahccr,  tex.tn  d% 
c.i  dc  Homtctd.verb.te  tuaque.  Non  mutatcx  jurc  noltrol.  licx  pla- 
gfe.j.i.infraeod.qun  lbiagiturdc  luccftn qua: eit rcs  vilis,ut  mc- 
rito  ob eam ccdcrc  non  pc rmirrarur,ncque  ctiam  ex  lu rc  Ganonico 
c.fu fcepimus.de  Homtctd  quoniam  dc  co  idem  judiciumelt.  Tiac- 

y.  temusan  isqui  t  fibifuga  conlulctc  potuit.nccefsnrid  fugctcte* 
neaiur,&  tectcdicimus  proptcr  pcncuium  lapfus  velcclcrioris  in« 
iecutionis fugaro non  efsc  ncceijafiaro,  Bart.  tnl.\.num.t.  C.Vnde 
\i.Wefet,b.Conf.\t)  num.  \7.Vafij.1.  /il.C  ontrou.  c.  1  J.q  uod  qu  idc  ra 
fccuigniujeit.  Non  mutattextus  Ni  d.$.  t.  Inll.adL.  Aq.quia  lbi 
erTugerecffectumcvafionudcfignat.noirctiamfugicndiacium,  ut 
puta  ficvadcrc  potens  id  non  fccit,  rc«  vir.dictam  lapi.it, fi  vcidid 
cum  pcHCulonoixrum  fuertt,contraiium  fcivetur,  Wtfcr.l\wd.§.\ 
Klinas  vcioadicni  ftcit  quod  dicircus  ^culpam  ccn  rrmcuqui 
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dum  poteft  prohibere  non  prohibct,  /.  culpa.  fo.de  Reg.  fkr.  quia 
proprer  prxfens  pcriculum  ptohiberedefcnforem  non  potuifsc  pu-  g< 
tandumcft.  lllud  Bartolonon  confenfcrim  t  quod  hominipoten- 
tiotictiam  coroplurcs  menfcs  tribuir  adparandumarma,  quibus 
ir.vaforemdcnuo  pofscifiouc  abigar.TjVM*  L$.$.e*m.infr*.V*d* 
V*.  namque  idutnufquamrelatum  eft,ita  nccinpraxi  fcquimnry 
&  plerifquc  adeo  improbatum  eft.cumin  propriam  vindlcramca- 
dat .tex. &  DD.in d.l.%.  %.eum.Cuiac Obf  \  S.  Bart.ftbi  ipft comra- 
rtkt.in  dj.  /.C.ludexiraquetfummario  potius  judiciorem  finict,  ** 
&  tiniram  confeflimcxfequctur,  ettamfiaggrefsorappeilarcr./.**- 
C.Side  5lCom.Pof.Quodr\i*mcn  profpiccte  pcnculo  armornm 
dirrinjius  qucar,aliud  confilium  capiet  pro  re  mta.vitU  qua  nos  late 
fuo/a ini  ft cuiut.i  \.%.ft  imer  duos  fructuaruft. de  Yfufr.  Denique  b 

J|uis  non  ex  modcrationc  mculpata:  tutclz  qua?  in  nccefsatiamdc- 
enfionem  cid.it,  inretea  tamen  dctiquerit  cxjufto  dolore,  ordina- 
riaquidem  pana  umigatur,  reus  ramcn  nonprotinus  abfblfitur, 
iex.tn  l.(t  adulterium.  %.tmpcrator.Ad  L.?ul.de  AduU.lttud  *  quaeri-  l* 
turanoportear  probancedcm  commifsan»  in  ncccfsariam  defen- 
fionem.quod  Baldo-vifumeit.*«/.i,C.</f  confeff. eol.i \%verj.  ttemtm 
*tfefor,&  Felin.tn  c.ftgntfcafi.  col.  $ .  de  Homtctd.  Gatl.de  T>4  TnbL 
Itb.t.num.i.ejrA  zn  verd  fufnciardocen  eam  factam  efse  in dercnfio 
ncm  fine  adduione  ncccfl;tatis,qu6d  lafon  autumtt,  inl. ut  vtm.  n. 

Dectus  tbtd,nu'm  i  i.de  Jufl.fjr  fure.eb  quod  defenfio  iurif  natu  - 
ralis  Qt,tex.  ind.l.  tttvimcumfm.Std  rectc  dicimus  diilidiutn  hoc 
nulliusrooneniieise,  cum  dcfcnfio  inpropofitononiutclhgatur, 
mTiquxex  neccflitatccontingat.quoddefcnfio  hicdcmum  ea  ac- 
cipjatur  quarinmoderatam  tuiclam  cadat,fupra  latius  dcfcnptam» 
eleganter  ut  multa  Facbiu.ltb.  i .  Controu.c.)  o, 

§.i. 

LEgis  Aquilic  actio quandoque  curo  acttonc  injuriarum  con- 
Currit:rendun:  tamen  uttaque  indiverfos  fincs,'ira  ninurum  u« 
altcra  daronum,  alrerac6tumc4iampcrfcquatur.ivxW.Sic  cVfervo 
dolo malo<  ccjfo  ex  L.Cor.dc  ficarijs dominus  agerc  potcit J.inde. 
l }  dolo.tnf.eed.& /.t.5-1.  infra.Ad  L.Corn.  de  Sicar.  &  $.  &  /i- 
bcrum.Inji.eod  Cetcrum  quatcnus  alrcr*.  altcras  confumant  infra 
tracrabimus>»»/.«  qui.\%.de  Obl.& uia»& in  la-mfra.de  Vriu.Del. 
Ad  l.qua  ac>  ionc.  7 .  f.proindc, 

NOrum  eftpropni  rationccum  cuiuj  lmpulfu  damnum  datum 
ctr.hacacrionc  non  rencri.«r  hic.  Darurtamencontraeundcm 
actio  m  factum  acnoni  Lcgis  Aquiliae  fubfidiana.  m  htc&%.  fn+ 
Infi.eod.  C^uod  iguurci  actioncm  Aquih*  ncgamus.de ditccta  ac 
ctpiendiimcft.naroquc  utilieum  quoquctencriqui  impuIit,hodic 
cxft&hvmchJ.ficxpU&.fi.ljn chv  *£.r\qu*cum pnrtonam 

Hhh  a  factum 


4*S  P.  BUSII.  1C.  COMMEMT. 

fa&umconcurrit,  adccqueferccademcft, /.  item.  *JMcla.  r  /.  J.  u 
infrkeotLQcilc  |ampndrm  nominc  i-egts  Aquilis  adtionis  vcnir. 
l.ltbtt homo.  37.  in  princl.fi  explagis. yi-$,  inctivo-infrk  eod.  Idque 
eo  quddeadtm  fortc&  edicloquodde  /vflionc  cx  LctjcAquilia 
pruponiconfucvit,  contentxfuii.vide$ufoil.noslraij.t.c.6.  An  vc- 
16  ea  quoquc  in  facium  pccnalis  fit  &  cx  inficiarionc  crcfcar,  qua-ri 
porcft,  &cgoputorcfcrrGUtrum  utili  Legis  Aquilix  nomtnc  pro- 
ccda  ur,quo  cafu  idcm  jus  quod  indirccta  aJmittimus,  an  vcrd 
fimphci  infacrum  quo  cafii  ci  benigniusuihil  tribuimus  prartcr 
idquodinrcceit,  namoc  ahasindubio  quod  minimura  fcquiruur» 
ftrvuig. 

Adl.itcmMclai/. 
$.  1. 

Rclatus  inijseftquae  pofuimusad  l.r.C.proindc.fupraeod. 

f.Scd  fipIurcs.oc/.Cclfus. 

r+  S/f/ures  fervum fercujferint vtrum  omnes  teneamurej' 
fuatenus.  &  num.  2.3.4. 

5 .  t^atn [1  cum  uno  atfum  f/t  liherentur  ceterh 

6 .  ^utbus  cafibus  id fallat-  ejr  num. 

1#.  Ji>uid)uris fuft  unus  dettquerit  influres. 

11  Jfyid \urisfiiu fervum  aut  bona  fturtum  dclitlum ft- 

12.  Bxflica/ur  S.Ceifus.w  hac  A 

1 3 .  Conctliatur  l.  ita  vulncratus.  infra,  eod. 

1  *.  J%f*id (1  quis  non  mor' tfere fu  vubtetatus,  & foftea  nihi- 
lominus  moriatur^ 

• 

SI  pluresfcrvum  tpercutTcrinr  utrumomncsquafiocciderint,rc*- 
ncanturquSiitumef>,cVquidcmfi  couftct  cuius  iccu  pcncrir, 
Cumfoliimdcccde  rencridiccmus,  fin  minus.rerfentur  omnes.»* 
hic  &  inl.it a  vulneratus.  j  1 ,  tnfra  eod.  Idem  4  fer£  clr  in  actionc  ar- 
borum furrim  cxfarum.  /, Jip/nret.  infra  iflotit. itcmqnc in acnone 
quod  mcrus  caufa,  /,  fi cum  txcepttone.$.fin.fuprk.  Quod  Met.Caufi. 
Planet  liduointer  feconcurrerint,  tc  mutuodamnoatfcccriur,  u« 
nufque  pcricrit  finon  conftci  «t  quo  prrmus  impctus  inceperir, 
Vcl  non  conftcc  cmm  dc  culpa  alccrut  ri  us  ,nc  fupc  rftes  quidc  rote. 

nttur.. 
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netntj.fcientiam  4ui.cumflrament*.^dl,tSq.Cctctnm\uo&  + 
dicimusomncs  tencri,fi  plurium  aggrciTu  horoo  percroptus  fit.ita 
inttliigo.ut  fi  conftetcuius  vulneic  pcricrir,etiarofi  rcliqui  curo 
lctahicta  lamanteVulncratint,  ramenisquieum  occidit  rencatur. 
(olusde  cede,reliquivcr6de  vulocrc  folo,  uti»$.  fclfus.  i.infrain 
hacead.l. 

VriC  Etsi  t  cuv  uko  agatur.  ,  citiKi  *on  hberantuh.  t: 
nam  tx  JL  %Aq.  cjttod  alius  prafltttt,  atium  non  Ubertt,  cnrn  fn  pccnaj 
Bona  ratio  inqtut  Accurfius,rectc.In  pceniseniroioluriounius  aU 
terom  non  liberar,pcr hnnc text.ff  l.adeo fnpradt  Inrifdtcl.fac.  l.nlu 
fupra.T^e  Quis  hum  Qni  In  Ins  \oc.  Vt  Extm.  Hoc  t  ita  nifi  pccna  tf, 
scftimctur  cx  lola  pcrfona  rei  convcmi.naro  (i  actor  id  quod  fua  in» 
rercft  profcquaror.nihilrefcrtquod  cx  partc  rcorurn  id  ipfumptt- 
nalc  fir.cum  folutio  cius  abuno  facta  libcrer  rcliquos,f*r*p/aw 
tlt  in l. 1 .  f.fin.utigl. & *D Dfnpra.  *Dc E$ *Per Qnem ¥,ic. Er9 /.  i  .C.  • 
deCondic.Fnrt.Sccundd  tid  non  obtinetquanoopcrna  nonexde-  7, 
lictoproprio,fcd  tantum  cx  quafi  delictoprocedir./.  j.Dt  HisQui 
Dejcc.Vcl  Bjfnd.Utcet.in finefnp. j\*u.  Canp.  Stab.  Tcr rid  1  id  non  ## 
obttnet  in  publicanis  gui  plurcsnutuero  vectigal  iilicitum  cxegc- 
ruiir.namquc  horuro  finguli  tantum  ad  partemdupli  tcnenrur.niil 
fort^  ab  aliquibus  nequeat  prarftari.  /  muIti.infra.deTubt.&Vtcl. 
Quartd  frecin  faroiliaquac  furturo  coramifir,vel  aliasdamnura  ^ 
fccir,  quiaea  quoque  in  his  toia  unius  loco  cft,  A  illud.ii.  infraeod. 
l.ie.fupradefurtfdibl.Deniqucw  acriombusex  contractu&  alijs 
reiperlccutoii)s,ccrturocft  unius  folutione  reliquos  reos  libcranV 
l.ft plnrec,  1 7.  de  ^Do-o.  Cofial.hic.  Quid  •«  crgo  fi  unur  deliqucrit  in 
plures?&  tectcdicimusc  divcr(bquoquc  iingulos  acticncm  habc-  ,#* 
rc-  arg%huturtext.vidc ctiam tex.  in  l.tnm qui.f.finupta.  infra.  dc  In- 
jftr.Sitamcntm  rcm  vcl  in  fcrvum  pluriumdclictumfir,  plures  u- 
nius  funt  Uco,ia  mmirum  ut  linguli  piutcquantur  fuaspottioncs. 
Utem.i s  S.fin  cumlfeqje Injur.Vari  ml.i.f. fiadplnres.de  Stpnt. 
Viot. 

j.Cclfusfctibif.J  Si  qucm  rallus  mcrtifcro  vulnerc  percuiTcrir,  19. 
aliuspoftea  exanimavcnt,  poftcrior  folus  dc  cede  tcnctur,  hcct 
prioTquoqucde  vnlnerc  tcncarur.  Nccmutat  "1  ira  vulncratus. 
«»yrir«^quiaeapioceditcumcemimcft  ccfurn  cx  prioti  quoquc 
vulncre  fuiirc  mornurum,hxc  verdfiabinctttiori  cvcntu  rr.oi&fe- 
quipoflct  Quando  veioaltcrirtrum  cbtinear,  cognmoni  rr  cdico- 
rum  relinqutndum  eflr.  c.  pjTntficafti.  de Hcmwd.  Cta.  (jail.i. 
Obfi  1 11. Planc  r  fi  quidcm  fervus  vulncratus  fir,non tarrcnmoR.  1 
iircre,ncgIigcntiaflutempcricritpoftca,taroetfidc  vulncrato  tcne- 
atur,non  taracn  tencbitur dc  occtfo U  qui eccidit.  3 o.f.fin.  infra  eod. 

Hhh  3  |.ltcm 
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§.  Itcm  cum  eo. 

Opponicur  L8c  elegantcr.$.fi  quadrupes.  fupr&,de  Dolo.  folvi  ibi. 
dcra. 

Adl.Jibcr  homo.  13. 

1.  Homoliberlsficorforis  caufa  utilcm  demum  bancaftio» 
mm  habeu 

2.  In  lege  Corne/ia  diverfum* 

3 .  Corfus  ne  An  damnum  a/Iimetur.  ejr  num.$» 

4.  Fili)  fubreptinominequd  acliones  fmt. 

ELcganter  .fVIpianus  refert,  hominem  liberum  IxCi  corporic 
caail  nondircdtam,  fed  utilem  demum  legis  Aquiluc  actionem 
habcre.*f  6/f.Hoc  ttaroen in  Legc  Cornclia  non ita  eft,quippc  qux 
vel  maxime  hominis  liberigratia1  lata  eft-/.  x.^.uAd  LiCon.dc  Stc. 
Denique  utili  a&ione  tuct  noncorporis  leddamni  zftimatioher. 
Perinde  nimirum  ut  pater  filij  vulncrati  nominc  [in  idcro  agit,  /.  6. 
&t.7.fuprkeod»  Egoenimexiftimo.nccfilij  ingcnui  nomine  dircc- 
tamlunca&ionemcffe.eo  quddlex  difcrtam  fervi  fcrvaevc  mcn- 
tioncmfacit,/.a./^r4c^.Quafputarationc  ncc  filij  fubrcprino- 
roinefurti condi&iocompcut,/.j8.§.i.<fc  Furt. quippc  qua?6V  ipfa 
dcmumijs  tnbuiturqui  veridoroini  funt-  l,i.de  Conditt.  F*rt.  Ta- 
metfipatrifaltemfurtia&iofit,/  eum  qui  i  ft  filitu.de  Fu  t.  non 
etiam  matri  d.t,it.inprinc>  Nam  &  parcr  filiumex  jiue  Quiritium 
vindicare  poreft./.i.  ReiVtnd.  Illud  4  quarfitum  lcio,  An 

furti  adhone  opcrx  tantum,an&  quanti  ipfc  homo  fit,a?ftiroandum 
ftt?&  verumcft  opera*  fimplicitcr  aeftitnari,  cum  quia  iiberi  cor- 
poris  «ftiraatio  non  eft,  ut  A/c.tum  qui.i  in  dubio  quod  minimum 
fcquimur.jnr.x/^.  iJqucctiamCujaciusprobavit,/«^ii.O/>/:2<?, 

• 

Adl.fcd  ctfi.18. 
^Econcurfu  a£Monumvidequsponimus  latcinfta  iul.fi  isqut, 

Ad  1.  indc  Ncratius.  2/. 
§.Final. 

1.  J>ui  faffus  hominema  fe  ctcifum  auditm \fi  faratusfit 
froba*c  eum  jufcrflitcm  ejfe> 

•  2  Ixfli* 
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2.  Fxp/ieatiekuiustextus&ttum. 
5.  gutd^mis ftffajjus qatdemreus delttiumjitjedcliftv 
tamen  aliunclc  non  tonHct. 

Slquist  hominemafecccifumconfucaturfalsd, 6Y  porteapara-  i» 
tus  nt  oftcnderc  homincm  vivum  cfle,cei]at  Aquiha.*/  btc.k.  urn 
confciTio  hacpcr  rcrum  naturam  non  fubfiftat.eoque  raia  non  fic. 
l.fi is.nfine.de Interrog.tAt?.  Deniquct  ha:c  vcrba  agloiiacx  om.  »« 
flibus  boc  loco  plcrumquc  obfcuriiis  acccpta  funt;  Hoc  emm folnm 
remut.  te  aUort  confejforutm  acttonem,  ne  necejfe  habeat  docere  eum  oc- 
ctdtjfe  Rcmirtcreenimhicdefignaridcm  quod  pcrroittcre,  utien- 
fus  lit,  adionem  confcilonani  (id  cft,a&ioncm  JL  Aquiliarex  con- 
fcflioneorram  jpermitterc  id  tantum  adtori,  ut  a  probarionc  dch&i 
Felcvetur  Et  quidem  fimftia  acccptio  eorum  multum  obicuritatis 
attuhr,  qua-  hacrarionccoromodc  fublatacft.  Nam  &  » vice  vcrf»  f* 
juris  authoribus  pcrroittcrepro  rcmittcrc  acceptumcft,*/ 
deTub.fud.Rurfus  porttcma  huiustextus  wtbaobfcurius  intcllc- 
&i  funt:  Ceterum  ocafnm  cffe  hominem  a  quocunquc  oportett  id  vcrd 
pcrindccitacfidicas.utLcgis  Aq.adtiofit.occiium  hominem  rc  ip- 
faa  quocunquc  efle  oportct.  Itaquc  rclcvat  t  confcfljo  ca  actorcm  4» 
quidcm  aboncre  probandi,fed  reus  inrentioncro  contrariarn  nihi- 
lominus  ptobare  poreft.  Qiiid  ramcnt  fi  reusconttarium  nondo-  fi 
eeat,  nec  conftet  tarocn  alias  dc  vetitate  dehctr,  an  eonfeflus  puni- 
«ndus  iic?quefitume(t:  &  quidem  Alcxandro  vidctur,nihiloniinus 
cum  oondcmnandum.  iAlex.ltb.7.  Conf  19.  %utn.  likaji Conftl.&o. 
movet  eos  qudd  fine  diftincrionc  cau tum  elr.confitentc ro delict uro 
condemnandum  cdcj^uifcntentiam.  £.  de  €Potn.& l.fervot.  C.Ad 
L. lul.de  Vt.l.  fi  quis  tnboc  $enus.C.dc  8pifc.&  Cler.  &l.tuter  pccnat. 
de  lutera\*&*\eleg.  Dcnique  &  cx  eo  ,  quod  hic  rcfertur,  non  cflc 
danmandum  eum  qui  faf.sus  dclictum  pofteaparatusfit  doccre,ho- 
mincmctiamnum  fupcrefsc.  argu i qucar/i  itf  non  probct  curo  non 
audicndumXontranura  tamcn  plcnlque  vilum  c(it  MinfCent.}, 
Olffi%  Boer. \7x.par.  1.  ubtvtde.  communem  dtctt  Clarus  tn  f.fin. 
Qitaft.iS  vcrf.'Totesl  ctiam.  Atque  id  iarpius  in  jure  noftrodiicirc 
rclatum  eil,  L  i.f  .Drjus.de  Qutfi.l.t.  §.  item  tttud.  J&d  Stllan, &htc 
inverb.  Qetcrum  occtfum  hovttnem  a  qstocuncjue  cportct.& /.4.  verb.  Si 
Umen  occifus fit  homo.de  Cow/i^Nec^nutnnt  qu*  ab  alijs  in  contra- 
iium  allcgata  hint,  quia  ca  jmiscapiracx  ceterisinterprctationcm 
adroit  tunt.puta  utconfefsum  ka  condemnatio  fcquatur.fi  &  aliun- 
d^cojiftctdcdclicto.C^ipd  &  fubjunctiokhuius  tcxtus  palam  ar- 
guit  Jmvcrl/.pofitmit% 

Ad 


4\t  P#  BUSIX  XC.~C0MMINT. 

Adl.f1fervus.27. 
f.  fifornicarius  &  $ ,  proculus. 

1.  Intjuiftni  tjuatenus  teneantur  obculfam  leviJTtmamw» 
ttndi)  cauft  commifam  remi/tve. 

2.  Kjtnatlio  legs  t^ifdetur  ob  cnlfam  ievipmamino* 
mittendo. 

QVatenuit  inquilini  ob  incendium  tcncantur  nomine  culps 
lcvi(Iira*,velquar  prarfumpnocontra  cos  fit  tanquam  inccndij 
authoresvel  minus,pluribuscxplicatnui  infiiinl.fivendtta.  1 i.  de 
Ter.&  Com.  T&*  Vend.  ubi  vidc. 

Quarfitum  tvero  occafionc  huius  textuseft.An  etiam  artiocx 
Jv.AquiIiadeturobculpam  l.*viflimam  in  omittcndo  commiiTamj 
cum  puta  tertiusforre  culpa  fua damni  author cller,  &  cjui  convc- 
nitnr.rcm  vix  fausaccuratccuftodijfset.Dubium  movct,  quod  lex 
Aquilia  regulanter  factum  horoinis  rcquirit,  quod  in  omiUlonis 
culpam  vix  cadir.$.  tertio  ctpitc.lnjt.eod.  tnfra  eod.  receptum  taroen 
efr.etiamobeam  urilem  hanc  acnoricmefsc.rt/W.c^  l.quemndmo- 
dnm9ig^.(tnavis  i»f.codjM»c,l.inlcic.4a.  infr.t  cod.  Ac  t ametfi  Af- 
flictusidipfumdifpotatit.Dccjyrj?.»^^  po(i  Alcx.  wl.domesba- 
rcdttartac.deLei.i.&phtrcsaliot  ibidem allegatos  rcctct3mcn  cHck 
mus,  fcntcntiam  corum  omniurode  actionedirectaaccipiendrm, 
nonetiaradeutiliqax  intcrdum  cum  acrione  in  hitura  fubfidia- 
rii  in  idem  rccidit.  dc  qua  nos  in  I.7  ■  f.proindcfupra  co4. 

Ad  1.  qucmadmodum.20. 

/.  rlnavis.JSinavistua  in  meam  impacracidem  damnum  iwu- 
^lcrir,videndumcilr.um  hoc  prxcavciipotucrit  an  minus.Vc 
prioti  quidcmcafuex  L.  A.  agi  qucat  in  cum  cuius  culpa  tfiectum 
eft  ut damnum  non  prarcaucrctur.polteriori  verd  cum id  piccavcri 
nonpofscr,fcu  alias  iineculpa  nautarumfunc  calu'fortuito  rupto 
aut  foluto  in  aliam  impacta  cfsct,nulla  actio  fit,«i  /»c, 

Adl.quioccidir.jO. 

T>Rincipium  huiuslegis  argumcntoert.quod  juflo  doloreincita- 
*  tus  ordinaria  y orna  honutidii  non  rcneatut  quod  ahbi  laiius cx- 
pbcaraus.w/.i.J.f*».^  L,Corn.  dcSicar> 

f.  Jinal# 


Digitized  by  Go 


IM  PANDECT,  LIB.  IX,  fj) 

#.  Knal, 

QVatenus  quis  de  occifo  aut  vulneraro  ceneatur,  pluribus  fu» 
ptlcxphczmxksMLittmtJMtUi  t.f,  Ceifmfcrtlit  cod. 

AdUliber  homo.ir* 

i.  ^m\ufmafaftri$re dtetiiimmmimuik/mtmmm 
b*c  uBUnt  &  numt  2. 

3.  C§nc$bAturUn*nvidtntmH  q*g  \ufu.de  Kegjnr. 

mnfdtmin  tmmftt. 

5.  Anttntdturh§mit4di\qmvulntv*TinuntUv^ 
mcn  etciderciur- 

HOc  fcxru  cvincitur  eum  qui  alrerius  impe riofubeft.fi  juflu  il- 
liusaliumia*fctit,oon  eum  fcd  mandaoiem  magiitrarum  te- 
ncri,  mt  kic.  Quod  in  t  dcu&is  atrociocibof  nou  ita  cft, cum  ne  lcr- 
vus  q uidem  in  atrocionbus  dommo  obrcroperet  impune.  t.fervm. 
xe.de  Obl.fjr  AU.  juuc.  Ijtde*  deHeg./mr.  tex.tnc^uodamie.de%e^. 
lur-tn  6  Itaquc  in  his  utrumquc  tencri  magis  dicimus.  Ncc  mutac 
tquod  ahbircIatumcA,cumquiquid  juflu  |udicis  agir,videricare- 
re  dolo.  ijtsn  videntur.f.  amtjnjfm.de^g.  Inr.  id  enim  totics itacft 
quoties  judex  quid  tanquam  judex  fcu  officij  rationc Ksbct,  rusn  e- 
nimdccfef  nmqooquc  cius  iniquum  pro  jurc  habctur.  mt  m  l.ytm. 
dejmlt \fjr Inre.  ooncriarort  quKi  dcccrnat  ptxter  officrj  modurn^ 
qoia  tum  ci impune  non  paretur,  adcocjue intcrduro  ictifti  potcft. 
l.emner.C.deDeeur.Vndc  tapudCapycroro  tra#aturocft,anisqui 
exlTqoicur  raandatum  judicistmquuro.inforo  confclcnti*  cutus 
fit?  Sc  retfc  dicimus,  id  ex  ammocxfequenris  roctiendum,  uc  fi  ioi* 
Ooum  teopcrari  JciatcV  contra  jusroanifefturo,onercrurpcccatof 
iin  minus, non item. tyfmen. Cifie  dectf.  1 9  i.fertst.  innem.Ncsu* 
Sed  quat  ri  t  poteft,au  is  mandacor teneatur  honicidij.qoi homincm 
vulncrarimandavir,cumramen  diiciti  vetuiflct  nc  occideicror;& 
cum  hosnicidij  1  orna  non  tcnefi  multis  vifum  cft.  Anttn  hjfttk 


Frsuctf,  de  C*f%  &  stit  sBeistt  s  *Bsrtel.  ferencuf,  tu  Cenft.t\  rmt.  t  / . 
}*>>&  i7-fea.Dec.Cenf  481  .Movet  e©$  quod  l  .Cotnclia profup 


ponit  atiimum  occidendi.  AT>r*i*r.  r#W  fjfcrff.QuaFdocnnu  rnan- 
daoi  occidi.tantum  in  eulpacft,riobabitiusvidci  ur.com  cxcalcgc 
qua»  dolum  teqoirit.non  rcncrr.  i.mL.fomelta.D.ced.Stdc€*.t*um 
rium  iplc  Vcioncnis  ftaiuit.fW/. 34  ftsuttm Mtnech.dt jtrb.lud, 

lil  csfu, 

1 
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c*/».  ni.num.  i.  Eiufqucfcntentir  argnmcntumcft.quod  dici. 
nius.mlulii  tciciTe  utrum  quis  occidat.an  mottis pr*beat  cauftm. 
Lmhti  miercil.d.tjtd  L.Corn.  Accedir  qudd  is  qui  amatorium  po» 
culum  porrexit,u  nde  mors  dcinMccuta  clt.fummo  fupplicioamci. 
tarj.fi  qmts  aLqnid.  §  qmtabortiovtt.  dc  P<r».Egocxiftimo  jusex  fac- 
topendcrc,  ut  li  mandatum  vulncris  tale  fit.ut  oilcndat  vohtnta- 
tcmeria.T»  in  horoiciHium  devcnirc,pofterior  fcntentia  obtincar,  i- 
lias  verd  fenteivla  prior.lJquccV  Covarruviary ifum  cfV.G ovarr.  iu 
clcm  ftfmriofms  de  Homtctd.tn  i.par.^.x.nmm.}.  Nec  obftar  quod  dt 
pocuJoaroatortodictumeit:  namquc  id  obpravitatem  cxemplirc- 
larumcft,  ncc  tamcn  liicopcena  Legjs  Cornelix  locurn  haocbit«. 
Qujae.j.ScM.VaHU.tU.is.  $.  qui  abortiouis. 

Adl  Quimus  39* 
^Pomponius. 

•  « 

i;  i^iliemm  pectuinagro  noftro  deprehenfum  an  &  qua* 
ttnm  includereltceat,  vel  minm.fi'  num.  2.  & 

4.  Lonfuctud»  SaxohU&  TranftfulanU  in  hac  re. 

y  Dtrchm  inantmatis  tn fundo  nollro  tnvcmis  qutd  )uriu 

ALienum»*  pccns-in  agrorecodeprehcnfum  nec  agerc  mihi  !»• 
cct  alircr  quam  mcuro,nccincludcrc  licat  ullo  modn.rtje.6jtv 
fum  cnirohocnoroine  actionespropri»piodita:,zu<*V omntno  f*p>* 
iul.i.St  Qmadrmp.^Pamp  Fcc.Du.mbttraQavtlatims.  P-lar.c  '  quin  id 
ipfurocultodiscliceatdancc  dcdoreiuoconitei,  ncgabitncnio.  te- 
«iiis  emm  id  quoque  pic  riciipolTe  dicimus./iW  tnLi.dc  Ser.Tufr 
Scd  itautintctimtwcXctur  vclur  ptopnum.pcr  hunctcxt.  Pro  1  im- 
pcuiisigitiHac  damnis,  jurc  civili  faUcm  non  rcuncbitur.  C.ontra- 
rium  t lamcnJure  Saxoniy  obtinmr,  Lamr.hb.i.c.47.& 48.  Quod 
haclenusrc  in  Tranlifulaim  lcqmmur.  Proinde  pecus  in  noitrij 
pratisdcprclicnlunv-ul  cvirandos  lumprus  coivrYftim  dominus  rc- 
ifcraerepotcft,  rcfuio  fcilicct  furoptujam  fac^Oiprodamno  dato 
tranfa&ione  fa&aex<  arbitrio  boni  viri  vel  pia>ilita  hoc  noroinc 
cautione.  W cf enj>. / upra  in  ttt.prox.nmm .l.Deniquc  t  res  inanimatsc 
vi  flaroinis  vel  quo  alio  ca(u  ln  pra-dium  meurndolator,  civihquo- 
cuc  jurerctineri  qucutjdonec  putadedamnotam  pitetcriioquam 
fnturo  cavcatur.  i.boc amplius.%.  f.ifdc  DamJnf.Lratis, 1. defu- 
§tnJ.$^.^AdBxhth.  , 
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Ad  1.  xjuitabulas.  42. 

Sl  qais iabulas  leftaracnti,  apud  fc  depofitas.ita  corroperif  ttt  tegl 
jion  poflint,cx  L.  Aquiiia,  depo(lti,vel  ad  cxhibcndum  tenc  tur. 
Nec  mutatl.qui  rabulas.  jr.  fupra  de  Oolo,  ubi  eocnfu  jdc  dolo 
actio  datur,  quiacaproccdit  indivcrfa  fpccie,  ut  docui  lbidcra. 

Adl.  inlcgC.44. 

IN  lege  Aquflia venit ctiam  culpt  lcvifl]raa,*f  A/c.quod  an  periu- 
dcdc  culpain  omittcndo  diccndum  fit  fujra  riactamus.i»/.J? 
/ rrw.  § .  ffomkarius ,  xod. 


»  • 


Adl.fckntiam.4j. 


$*S~>\m  ftramcnta.)Hic  f*  rcfcitur in  ijs  qax  ponimut  adl.  Um 
^tt^€eU.S'fi  flurct  fupra  eod. 

/.C£ui  cumalitcr,  j  Qujt  ad  dcfcnfioncmcum  moderamine  in. 
«ulpata*  tutclar  pcaincm,  piuribus  profccuti  furaus  iupri,«B/.  r. 


AdI.fiqu1sfumo.49» 

*.«.; 

/.  SineculfaLeps^^uitidaclh  cefjat. 
2.  ^Aedifiuum  dirutum fiHendi  incendi]  caufa%an  ccmmnni 
ihlmrum  fumftu  rcfaraudum  tfnum.  /.#4. 

5-  ^yin  tnhabitamis  $  ft{        JP$  0T$  ^WflP  4$j$$$f$&$$BF p 

remij?ii>2. 

T  /  T  t  Leg''s  Aquili*  actioetiaraobculpam  leviflimam  datur,  ita 
*  fi  cuipa  nullafubfir,ceflat  eadem  pTnitus,  ur  fi  qnis  alicnas*. 
des  fiftcndi  lncendij  caufadcmoliatur.^fr  hunc tcx.dr  l.  anonaufra- 
gtum.  j.  f.quodaitTidtor.7  %n  finc.de  Jnccn.  Kjtina  T^aufr.  Plani  M  • 
torivicima:  pcriculum  ab  lnccndio  l  imminuerit,briiigniu$  dici- 
musftdificiuradirutumcommunibus  fumptibtisviciiu  ruro  repa- 
randunv*rg./.i.c>'2.*</  L.Hhod.de  lac.ubi  gl  ey^Bal^Andr.Qail.  Ub. 
i.Obf.n.  num.4  Scd  Bartolusautumat.t  «dihcium  mccndio  pro- 
ximum  damno  folius  domini  dilijci,  per  tcx  in  l.ft  alius  7.}-cft&4* 
lutubt  rBurt.Quod  Vi  Aut  C/4*v.quod  quidem  (tucrojure  rcccntum 
eft.^rr  hunc tcx.tfr d.l.fi altus.§.eji ejr  */*4.priorramen  (enrenria  be- 
nigne*  admitti  potcft.  perd.  /.  1.  efr  i.Ncc fobftathicrrAr/.  cjrd. 
ejlesraiia.  qu ia  eac  ld  tanturo  definiun' ,  non  rcrcri  Lcge  A- 
qmlucum  qui  mfto  pcriculi  mctu  ardificium  altcnus  dificceric. 

litj  Dcniquc 
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Denique  nec  de  damno  *  incendij  teucn  habitancem  in  xiibut  ubi 
idoituroeft^dicimusimfi  qux  fort*  cuipaeiusargui  qucar,/ p*«.<f# 
Jruen.Quncuui  vcio culpa  ipGus  inccndium  accidule prrfumatuc 
vel  rriru» ,  r lunbus  cxjjiicamus  is>ha,fft  Ljt  vendst*.  i i.  de  Per.& 
Comm  Ref  fend. 

Adl.i«Tulnctatus.ji, 

VTram  fi  cjeCus  ex  prirro  anr  fccundo vulnere  mortaus  fir,  al- 
tcruter  vcl  utetque  cb  vulncratum>aur  occifumtcncator,  la« 

tius  fupra  exphcamus»i*  Luem^MeUjtiO^fi^^  ^ 
cjuoquc  cjplicata  cft. 

D£    HIS   QVI  DEIECE. 

RINT   VEL  EFFVDEIUNT. 

* 

Adl.  /. 

5.QI  id  quod  pofitumJVidede  hoctezcu  qus  nosin  lib^.  Sub- 
OtiI.c,i6>i  »  cdit.  1. 

DE  NOXALIBVS  ACTIO- 

UlByfS. 
Tit.  XV. 
X  Bona  fidc.  1/. 

T>lninet  adeaqu*ponimusinFraiw/.(^^»«-4^#r.x8.  eeltit.  ejr 
XmUiA<*mkL***Mm.AU-&L7.imdem* 

Ad  1  &£cnctalitei.28« 

■ 

l  ~  SfttmhmmskghfmfftUru. 
2-  A*e*  ffH*  mmnttgu  pJTidcm  fruShu  finsfubijt 
bfcMt<rfc'ttmnmutAlttw*-& mm.$* 

+.lmCmW>.**hktiv*rfi»>> 
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SAti$;  fingulare  f  eft,  quod  hic  re ferrur,  ttiamxonrra  dominum  •» 
vindicaurcm  feivum  fnum;a  pcfVllorc  cui  ij  cx  noxaii  jndicio 
additt  u  s  cft,repel  Si  per  exccpt  ioncm  doli  mali;  idcoquecriam  cou- 
tradorrinum  vmdicamcm  Publicbrrfimcx  ciuimouixauiacfhca* 
ccmefle.  mtbic &  /.  hnk  fdc.fmfr*.  c§d.  Eoque  cV  ufucapturum 
quarovi*  fcicnr  peffideat  alicnuniarr^iV.  namquc  in  adjucationi- 
buscxcoromunidividundoaui  familiaceicifcund*  judicio,cum  it 
haricditate  nonnu  llar  res  alienar  -dcprc  hcnf*  eflcnt ,  non  idem  forer. 
Regulirirer  enim  Publiciarar  ici  vinoicatioprsfcrtgr.  vidt  fmPrk 
dc  Pmbiujn  Rtm.L  orf>«/r.  Dcniqortaiscifi  aliasquiin  mala  nde  . 
conliituitur  t  fruct  us  fuos  nonfaciar;«tiainfi  ab  inirio  boi  a  p»  ffi- 
deat  fide.  Lmmiti**:**  .f .  f '.  l.p§»dfid§i  ttl f  .#rV  t^cj  tvr.  Vtm. 
tamen  in  propofitoconwatiomd^ei^m^eil  5ntoptef  juiltnam  pof- 
fefllonis ;  idquc  cx  eadem  rartoncqucdtamif»!  jusiicc  calu turi 
poflcflcrisf  c  flponatut.«r  */c.Vodc  t tradan  roreftrAn  fundorru. 
daliper^uftumfadtterrorcmtanquam  alIodi4lidiftrafto,oV  in  ipfa 
diftractione  doirinos  rcorirprorcftaruscflct,  curo  rencria  (cbcnc- 
ficiariomre;  ecque  nouobitanre ordmaiius  vcndi  fundum  pcimu 
fcrit:  ■nrinquram  rettaflatatlifliaoYk  nr.frutfus  ctiaro  rcAtruendi 
fintf^aefponfum^ 

oocftiortc  pofleflio  jufta  cenfctor,  etiarofi  ab  inkro  mala  fiocs  ad- 
tuctu.mhic.^m. l.jmpc.  dc tslca.  T§Jf.  Et  hoc egoin  praai obtirui 
td taorat 0*  R  hcdc  cot>t ra  M  anr  tcl  r.  Pla ne*  cjo od  C oft a lius  hoc  loco  • 
tnnotat;  nec  iute  t  Cancnico ex  adiudicationc  infptcie  huius  lc-  4. 
gis ulucapioncmclTc^cum co  }urcmala? fidcipoflcilbr cfnniconoft  *» 
ft*ttt\b*\.perT.ml&e.T:nfcrip.c.f§f$efs§r.  deKe^.  btr.imf.  td  rortu  *• 
vcrefiroilc  nonfat.cuni  caul*p<  Ucllciis  harc  ctiam  conira  ipfum 
dominum  cfticax  foict,cc*quoc  i.esacaput  fequatut.  t.mh.tmjr*. 
§§d.occ  doroiui jus ciprarrcrator. fcrbmmc  tcxt. 

Ad  Lqui  pro  fervo.42.  * 

w Tdrjqmr  pluribos  ponimui  infra  m  l.fikhnm.  9 j.  de  Solmt.  ubi 
Juec  "qrjoquc  uobii  rclata  eft. 


Ui*  XIBER 
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LIBER.  DECIMVS. 

FINIVM  REGVNDORVM* 

Tit.  I. 
Ad  Rubr. 


1«  luikU  iuflicia fequentium  titukntm,  &  quaro 

z.  ^uiiSurts.ftcontenientesfimulfrovocem. 

j.  luduia  hac  quare  dUantur  mixta* 

4*  Doneilus  notatm. 

y  IndicUbdcquare  ftntfarata 

FlniumUegundorum,ramili*crcifcundx,  communi  dividundo 
judicia  duplicia dicnnrur, /.».$. i .  Comm.'Dtu.  draltbt  ftptus.e* 
quod  quifquelitigaotiurain  ijs  jpzo  rcnata  tam  actor  quam  rcus 
clUudicio  tamcnconlbmtois  loius  ptoactore  c(t,  qui  pnmus  ad 
judicium  provocavit,  dJ.x.%.  i'Comm.cDtu.  Uutrthus.ij  .fufra  dc 
ludic.  eumfim.  Qijidergot  fi  contcndcnrcs  fimul  provoccnr?  ma~ 
gifquc  crit,  actorcra  forc  hunc  cui  id  lortc  contigcrit.  l.fed  &  cht». 
i  4. dt  /udic I.  i-  C.Comm.  D tu. E adcm  *  Sc  ro  1  x  c a  d i c  u  n t u  r,  q  u  ia  t a  m 
▼indicarioneraquam  pcrfonalcs  piarftationes  reciperc  videntur.  §# 
quaddm  tcthwes.  19.  lufi.de  %Act.  Dcnique  raroctil  Doncllus  f  in 
contrariumdifpurat.nullasactiones  re  ipfa  mixt3Scflccontcndcns, 
Vonell.ind.$  ^«/^«.ramcnhocdeapicibus  juris,  id  eft  rcbus  ni- 
hili,difputarcclt,&rcctc  refponderouscurn  Iuliano,mu!rajureci« 
vih  conrra rarionem  difputandi  recepra efle. /.  ita  vulnerttus* $t.%\ 
fn.Ad  L.jiq  Suntr  autem  hatc  judicia  rerumdividendarum  cau- 
faporilTimum  parata./,t.§. tjnb.t.l.  i.Comm.  Dw*.  prjefiationum 
verdrealium  caufi  tanrum  confequentcr;  quarum  rcfpectu  quo» 
quccx  quafi  comracta  orta  dicuntur.f.  lnft.de  Ool.Qua 

Quafi  Ex  Cont.  ^ 

Adl.i. 

1.  iudtetufin.reg.An  drquatenus  fro  rei  viniicatione ft.ri.i% 

2 .  Provocantis  intentio  quanio  fundata. 

4.  gutd\uris  fitft  uterque  (ecomendat  fcffefforem. 
5  Prtmtfcs  &  magtftratm  hodte  uiilcm  bauc  aclionem  in 
iefenfionem  finium  intendunt. 

4*  Cutus 
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6.  Cmus  )urifdic7io fk%  homine  in  cenfinio  duorum  occtfo* 

7.  ^uanto  tcmfore  buicacJtoni  fr^fcribatur. 

8.  ^stn  Ittre  Conon.  in  Trtfcrif.  Patoibtarum  quifpiam jfc 
diver^ 

f.  gmd )urtsfitde frdfcribendis  finilus  regnorum* 
10*  \jin\udictkmfintumng.  boadfdcifiu 


QVod  hic  dicirur,  fmhim  t  regundorum  judicium ctiam  pro  rei-  * 
vindicatione  clle,  id  ira  accipc  ,  non.ut  quzftio  proprieratis 
principalucr,  fed  per  accidcns  modd  in  hoc  jaJicium  vcniat.  Fun* 
dataenim  tprovocantis  intentiocft,  fi  ip(e  fundura  de  cuius  fini-  *» 
bus  agitur  poffideatjcV  fincs  rurbenrur.Rcs  verdin  eoMapercon- 
fequcnsvindicarur,  fi  foncadvcrfiriusjamaliquiddcfinibus  no* 
flris  pollidear.  Scd  6c  ♦  alio  cafu  qusrftio  propricratis  in  hoc  judi.  * 
cium  venirc  porelt.Nam  fi  ad  judicium,  fiuium  regundorum caufil 
provoccm,utidui,parataquide  harcadio  cft.fi  pofljdeam;ccrcru  ii 
Bonpoflidea.obftabir  roihica  cxccptio,nifidc  dominiofc  jure  mco 
probf m  Lfundi.de  Excep.fac. I. 1 . §.  1  .inf.  ttt.  1  «Quod  fi  uterque  t  fe  * 
nniumpolleftorem  conrendat,priusde  polJellionecVmodoquo  rer- 
rnini  hacrcnus diftincti  fuere,cognofccndu  eft,ut  confter  qaantum 
quifque  poiTldeat,dcin,  de  proprictatc,quantu  f;debeatpoffiderc./; 


|»C.fftMll«d  prartereundu  f-non  cft,quodPrincipes,ac  regionum,   *-  . 
umuerficatumquc  magiftrarus.moribus  hodic  limircsfiniura  f*dQ 
dictionis  6Y  impcnj  fui  urih  hac actione dirimcre  Cokm.PUt.in d.f,  *Z''~''* 
qutdam.  num.i  j.Seil  quaelitum  *  eft,  hominc  in  cohftnio duorum  n*n*u  ***** 
agrorum  carlo,  urrius  jurifdictiofit :  &  obtinuir  cognitioriem  ad«#  fmtmm 
cum  pcrtincic.incuius  rerntorio  repcrrum  eft  capur,  quippc  quod**!* 
homiriis  menibrumdigmfs  imum  tCt.arg.lcumm divtrfs.de  Hfltt.  * 
tfSutap.  Fundi  Quodli  non  confter  hoc  quoquc,  jurifdictio  potufs 
umufimc  cft.  Schnetd.pof  TJdtJn  d.f.  qutdi  aaioncs.  nifi  <id  alrcru 
prius  fu  enr  provocatu  m,  arg.borum  judtchrum,  qtrs  duplkitt futtt.  K 
judtcto.  1  o.infraeod.tuncd  tn  tribus.  dc  /udic.  Denique  qftod*  actio  ?* 
harc  maxime  in perfonam  cftycaufam  pratbuir,nc  ei  quoque mino- 
rifpatio  quamrnginra  annorum  prarfcrifaarur./,«/r.C.^^».^fff,  /. 

Cde  Annait  Sxcep.Ncc  ati  rcm  f  facit  l.a.$.fcd  fi  fundus.Pro 
Emp.quia  lubinrelligendum  eft  ibi  non  dc  finibus  agri,  fcd  de  pnr- 
rc  fundiagiqua;  jurcunucr/i  fundi  fimul  polsidctur.Quod  fi.qu* 
pars  fcparatim  adjcciafir,  feparataquoque  eius  &  npvaufucapia 
autpratfciipuoeft./.^.f.].^,///;  ?^  fiw^Quinque  tarnen  pcdqm 
prarlcriptio  inter  agros  confines  JU,xi  i.  Tabularum  introducta 
fublata  cftj-  ita  aimirum  ut  agcre  quidcra  dc  fiiubus  liccar 

fci 


1 

J 
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fcdintcrim  fcmr^rrclmquendifint  quinque  pedesrnteragros  ara^ 
torios,cVti  dc  i|*  non  conllcr,  nowi  conftituaotur.^cflr  yf/c**/  .*d  d.1. 
sumtmt  fcdum/DommutTtronck.ptpulsrit  mcus.Ctnt.  i.Controu.c.  9. 
9u  Csnom  Scd  )urcC*nonicofinct  parochiarum «^dicrcclium.quoruni  habcri 
smoto  db  CCrtitidopotcft,prafcnbutur  imnquam,c/*f*rM.<tVP4r#c£.Quo<t 
rationcm  iwbcT.cuafpnochuram  omniumquafi  domtoium  nnius 
ccclefiat  ccnfcatur,  nt  qaaii  p&kfco  omnium  qn&opoxumac  paf- 
torum,re  rite  cxaminata.in  i)s  tantum  prccaria  fit.Tanuindcm  *di. 
ccndamdc  ftnibus  rcgnorum  ac  principatuum  CoftaUus  autumai; 
Cofisl.htc^x  ePsnorm.inttd  c.fuftr  tos.  ftrLsgfot.  C  dt  Fuu.  Ltnutr. 
Ub.  u .  quod  nnht  vcrofttmlc  non  fit,  nifi  corum  pralcriprio  Cu  irv> 
terropta  fuf&cicnti  imtfpcilatione  vcl  ufurpatiooc.  Rario  enirn 
in  hisdiverfa  eft,  c6  quocj  pcincipatus  plcrique  <c  potiilimum  mi- 
aores.vel  poflidcntur  jarc  patrimooitli,  vcl  faltcm  fcudoruro.quc 
ipfaquoque  confuetudjnc  huius  fcculi  fer*  Doffidcotur  patrimo- 
niorum  jure.  fiotr,  Dtctf.it  s,.num  1  i.foi?  Fstr.in  Autb.  ingrtfii.Cm 
oU  Sserof.Msst.idtm  Bo'tr.Conf^i  num.\.Rtbuf.indtdur.Ftud.p^, 
mibk4>  4.ooi.*.f4C>Z*fjB.9*dt  Ftudjwm^n.Mteh  igirur  eft  aflto- 
nem  hanc  in  itspcrindc  ut  iocctcnspenmr  pfarlcriptionc  triginta 
annofom.  Sed  qutefitum  t  elt,Aa  uidjcium  nnkjm  re°andoenm 
bonc  fidci  fir,quod  nonnulli porarant^sMs  sUtost  oj.  m  $uutiouum. 
mrkmvidundo.  Inf  .dtAaitth:&Corrufms  fts,  movet  eos  jatfictj 
fSuiuscamjadkiocomroum  dividundefimilitudo,*;  fj>/.  j. 
bj.Scd  hoc  plcrique  improbant,  idquc  cs  generali  do&rina  intct> 
tncz\its\sd$.scttsnum.faft.ds  Actism.vcrk.b0n4 fidtifunt  ks.DD.ib* 
fctquidcm  mihiquoque  id  magis  videtur.Ncque  vcroad  re»  facit 
fimiUuidoieicum  judicfocommanidividundo,  quia  fi  milnudoca 
ranranoncft,qutn  differencja  inter im  mnior  adhuc  a#Jongson*. 
tucam  difccrnat;  curo  commoni  dividundo  judicium caufa  rei  in* 
divifedctur.adquod&pcr  confcquens  major  rcquintor  jiidicis 
potcftaSj  finium  vcrd  rcgundorum  judiclum  prardiotum  |am  entc 
•iviforucu  cft,  4c  pcr  confcqacns  judtcis  potcftas  m  co  quoquc 
ruinor.  • 

Adl.fcdocloci.4* 
i  J.Si  dicantur- 

f,  Finibm  everjh  pcrimimttiter  ggstnridem  \ttdex  tjttidt 
erimine  (egnsjctt  ,etism  de  termittii  ffstttet,  2  ejr  j.qusrt  idit*. 
uum.y 

|,  Mdtic  dhbitsjtdi  itluuU 

4.  £&+ 
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4.  J>uandoque  \udexcaufteivitis  decrimine  cognofit. 

6.  £>ui s  ordo  in  ea  re fit fir  vandns» 

7.  Tium  )udex  de  eaufa  incidenti  uominatim  pronunciare 
cogaturt&  quandoita fit.quandoecontra. 

%.  AliaffeciesquaiudexcrinnnaliscUtaufacivili  cognofce- 
repotejl^ 

Sldicantur  tcerminidcje&i  vel  exarati,  judex  quidccriminc  ter«  »• 
roini  moticoguofcit,  unl&dc  finibuscognofcerepoteft.wf  A/*. 
Notumquippe  efttdc  finibus  fublatis  auc  cxtin&is  ctiim  ciimi- 
nali  judicio  agi  dc  ccrmino  rootopofte,  utpccnapro  qualitate  dc« 
linqucntisac  fa&i  ipfiuscx  arbitrio  judicis  lnfligacur.  Lx.deTerm* 
Afoto. Iguur  judex  qui  dc  cnniinccognofcir,cogno(cet  etiam  de  fi- 
nibus.  ^uod  f  quidem  finj»uhrecft,cum  de  cnmincpropric  con-  3* 
ftare  nonpoifit,  niiide  finibus  lpfiscognitione  iumpta.  Alias  enrtri 
regul-ircclt.cumquidc  criminibuscognofcit,non  ctiamcognof- 
cere  dc  rc  pccuniaria.  t.folemm.  %.UtruncuUtor.de  Judic.Sed  Sc  e  di- 
vcrfot'  intcrdum  evcnircpoceft,  ucdccnminc  cognofcai  judex  4. 
caufxcivilis  argj  quotia.C.de  fudtc. omnc  +  itaeftcuracau-  *• 
fx  hx  pcr  accidens&  pro  re  nata  incidunt  in  attcras.  namque  alias 
divcrfae  omnino  ca>  jurifdidhones  funt.  Deniquc  1  ln  bis  ordo  fcr-  «• 
vanduseft,  ur  prius  quidem  de  cnminc  pdft  de  caufa  pecuniaria 
pronunciatio  fiat,/.  }.&4.Cd'eOrd.Cogm\\\ud  tia&aritpotcft,Nuin  ^ 
judcx  de  caufaincidcntinominatimpronunciarc  cogatur?qua  in 
rc  abinterprctibus  vanaturocft.Ptaccntinus  nimirum  pronunci- 
andum  cenCeuaUegatm  a gLin l.i  .Cde  Ord.Cogn.  Idquc  argumen- 
to  eius  probabilc  fir  quod  dicimus.de  qua  re  judcx  cognovit,  de  ca 
quoquc  pronunciandum  efTc,  /.  dequa  re.  de  fud.  &  id  quoqucali- 
quot  juris  noftri  cxcmpliscvincitur  ut inLintrauule.de  tSMtnor.L 
i.de  Pravar. Bulgarus  cout&fer  tex.ind.l.i.C.de  Ord£egn.& l*. 
ibtdem,  Scd  vidcndumcft  utrum  quzftio  mcidcns  ctiaro  caufani 


harredirarero  conlcquacur,  an  vcr6  cum  ipfojudicij  initio  autdu- 
rante eodem  dcmum  incepcnr,  vcrbi gratia,  num  judcx  fit  compc- 


&  in  praxi  teceptam.fequuntnrVart.Caflr»  Siebard.m  d.l.i.Can  in 
Ct.de Ord.  Cog . I d vci 6 t toties i  ta  cft quoties agitu r de cxceptione 
ad  impcdiendumaut  fiftendum  judicij  proccflum.  Pronunciatio 
caracn  racita  fumciet,ut  Ci  dicamus,Partes  non  obftantc  excepttone 


proccdcac,  arg.  efartt^upartttiyMi^tfpeli  PUnc  cmindc  ccteris 


eium 
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etiam  intcrloquijudcx  pofllt  fi  velif,nulladubiratiocft,*f  indj.in» 
trd.de  Mmorib.  Dcniquc  fi  Sc  judcx  cauftrumciviliur»  abiens  t  fir, 
ncc  copiacius  haben  qucat,  bcnigrie^dmiiluroclfjatrunculato- 
rcmctiam  dc  pccuniarijstefeus  cognofcerc  poilc.  Cofi.tnl.  folemus. 
rfi .  f./atr**CHl*tor.de  /*dtc  pofit  ving.qncm  allegat,  tn  l.vacantia*  d* 
Hott  Kac.  Idque  obfcrvatum  rocmini  111  hisTranfiluianja? regioni. 
bus,  durarrc  fcihcct  maximo  bcllipenculo.  An  vcro  &  quatcnuc 
judex  «cclefiafticus dc caufa civili,vclconrra,judcx  fcculajis  de co 
defialtica  cognofcat,alibi  tiadimus./»  /.i. deludtc. 

f.  Si  communc. 

QVicnraalio  communem  fundum  habct,  6V  alterwm  fundum. 
vicinum  ldlus,ncutilcmquidcm  hanchabrtaclioncro.jw  htc^ 
Cum  nullaraticnc  intcr  focios  hocjudicium  iubfiftat.  Proindc  fi 
cogaudcrc  vchm,vcl  proprium  vclparicmfundicommumsnicam 
dltenarc  dcbeo.  *t htctnverf  idem  Tomponiut.  tgo  citltiroo Sc  com- 
rnunidividumioiudicio  locuroeHe,  tt  uivitionc  facia  pcrvciitatur 
ctiam  ad  dirimcndos  fincs.  bt  hoccxt«controvcrliamcll,  arg,  ttm 
ttt.  Lomm.Otu.  Dcniqucdivcrfum  inicivuutibusobtinct.ui  intcr 
focioi  quorura  unus  funduro  icpaiaium  h«bct  runuo  communi . 
adjunctum.carundem  vindicatio  lit.  /.  fedfttntcr.de  S«r*.  Vr£././ . 
tm*mtm4.i^*b*Tu.yt»d.Cu]ac.ii.Obf.i8r 

Adl.in  finalibus.  If« 

j.  /*  dytmBkm \fi*'mm  ftt*  probatiutts  admjttdjiiur.  t± 
mm.j. 

2.  lnboc  \uditio  ttiam  admittuntur  ttfttsde  auditu. 
4.  UHrumtntatjr  ytdttts  alttrtwrci  grauitoufcdi  tnhts 
fdtm  babtnt. 

INdiftindtidnetfinium  vctera  monumcnta^ceofds  authdtrras  am 
tclitcm  inchoatam  ronfueti,  iequcnda  eii^nifiquid  vcluntate 
poileilorum.velauas  leguime  probctur  immutarum.wr  bic.  &  l.  a. 
C.  tod.fac.l.five  pofftdeits.  Q.dtTreb.  Quibus  addc  piobationcm 
teftiuniaut  hbroiumantiquorum.  Namquct  in  quxltionc  finak 
etiamadmittuntur  tcftes  oe  auditu  &  ltbnantiqui.  Tcites  niroi- 
rum,fidcponant  («piiUmc^eita  intcllexiHc  &  aroajcnbusaudivif. 
fc,  hnesdiftnotusalicuius  adeum  ufquc  tetminum  fuiflc  uiurpa- 
tw^nccalittraudiviile^uarnquodtermiiuitaicmjci  furiinttb. 

fctvanY 
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(t rv ati .  <frg.  /.  tiinfra  &  l.ft  arbiter*  sS.de  Frtb.  R  e  go  I  a  re  *  nim iru m  i* 
in  huialaioiicauuscft,titcxacctiorilla  probandi  ratio  in  ijs  (G  ha« 
heri  nequcatjnon  rcquiratur.  r,  cumcaHfam. &ib$Canontfa.ex.  dc 
Trob.Vndc  » &  obtinuit.in  demonftrandisfinibus  obfcuris  admitti  4* 
quoqucinftrumcntaalterius  reicaufajamolimconfccta,& perin, 
dices  pueitandorum  (ctvitiorun,vel  quafcunqueannotationcsve- 
tuftas  qu*.  raodo  non  fint  fidcifufpccne  .£/.»»  t\  cnmcltm.de Ccnfib. 
^Panorm.  inc.  faper  ta  de  'Paroeb. 

Adl.COS.  12, 
/.  Ingenua  mens  huius  /egis. 
2«  LWdfc  ab  als) s  accefis . 

^Vmf  dominus  duorum  praedioru  unum  vcndcrct^noncos  terw  '  i« 
^minos  pactis  venduionis  ftatuitqui  olim  fuih>cr,fed  cx  aibitrio 
fuo  novos  (ldenirninpoteftateeius  cfsc  intcr  omnes  conftat. /•/#. 
cti^Go.Ae  Verb.Stgn.)  emptor,  ficoseorcdi  veht& ad  antiquosqui 
linorcs crant.dilabi:  nonaudictur.Non  t  quidcm  ut  vcnditorca ui  »t 
ic  teftisfit,quod  Accnrfio  &  Baldo  vilum clt  gl.btc.inverb. dominut 
Summ.br  tus  l.icd  ur obicrvccur  quod  iiHrtimcnto  ven- 
duioms  vcl  relhbus  probaii  poreft.eum  tnm  ftatmfse.  Idquc  * 
Coftalio  port  Zafium  viiumcfr.Namcuro  vendirons  intcrfit,  fincs 
latiores  cfse,«d  quod  dc  cvicfione  teneatoi ,  rcctiih  dicimustefti- 
numium  cius  non  admitti.  /.  ommbus.  C.  dcTefitb.  Cofiai.  bic.pofi 
Ztf.m  Swjntelide  mteli  Lnins iegtt,  Idque  cV alias  rcipondi dc  fa- 
ctoconGilrus.&obrinui  advocatus  caufar  mter  Rcchtcrcii&pa- 
truurameumPetrumBufiura.  ' 

AdJ.uIt. 

f-\ Vod  hicdifcncriscapinbusde  finibus  diverforum  pr*diorum 
V<refenur,id  moribushodie  fublatumeft,  &  iniWuli!.  pcne  re- 
giombus,prout  locorusn  vei  altitudo,vel  humilitas  paluftris  mon- 
tana.fluviaiiliscft.ftatutisfingularibus  provifum. 

FAMILIAE  ERCISCVNMi 

Tit.  ir. 

Ad  1. 1. 

li  Cchdreiibusfamilid  ercifcundd)udici*mel?* 

tjdarttni  drgumtnium  atfutatur.  n.  4. 
3.  luditia  familtddividirtddncn ftdfirsbi/ur.  tjr  #6- 
7-  Ctncsliatur /.*.  hadk*c*C.ce\^tisi.fx<tfc 

Kkk*  Coh*re- 
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^Ohcrcdibust  dividere  volemibus  faroili*  ercifcund*  judiciii 
«•  ^-*ck.tex.hic.  &  tot.  kj.f.&f.VnAc  gloflator  Martinust  coliegir, 
(junfconfultus  illeprorc&6&  fubtiliscVgravis,  ut  rcc*tc  Oldcn- 
dorpius  dccofcftatur,c^(/>.i.^fl.8.)cxpropofitodcmum  harrcdis 
uniusvclutriu(quchanca6cionenafct.^/.^<c.co^uc  nccanteinitiu 
!«  fumere  prxfcriptioncro.  Planc*  tamctfi  tvcrum  fit,  prafcnptioncm 
dmdendx  rei  communis  nullo  tempore  pcrhci:  ld  tamcn  parura 
4  appofite' hoc  argumcntocvinciputo.  llludhenimconftar.ipfa  h*- 
reditatiscommunis  aditione  fucccflioniconjuncti.adopcr^tioncm 
adtionis  huius  quaft  contrahr. Obl.Bx Qt**f  Contr.  Quod  1- 
gitur  hic  dicitui  dividcrc  volcnnbus  hoc  judicium  cilc.ad  cxcrcen- 
di  eiufdtm  adtum  pcrtinct.Sic  cmm  mutui  a&io  repcterc  routuam 
pccuniam  volcnti  paratacft,  nec  tamcn  ob  hoc  quifpiam  dic"turus 
ftt,certi  condi&ionc  apropofitodemunvcrcditorisinitiuraaccipe- 
j.  rc.  Vcrum  tiotcrca  clt  cjuod  Martinus  autumat,  pralciibiramiikc 
ciciitundx  autcumnramdividundo  judicionullo  tcmpore  po|£c, 
cils  vci6  rci  r  rgu mcnturo ccrtifli mum  cft,quod  nulh contra  pof. 
fidentcm  coucc.mur  pra- fcriptJo. /.  m*li agnui.  C .  de  Trafcrip.  $  o.. 
<•  \Ann.  Acccdittquod  padto  ieuconvcntionc  partium  diviiiotolli 
nc({\i\t.l.m  boc  ludtcto.i  .[iconvemat.mfrA.  Comm.Diu.  Vndecoufc- 
qucns  cft  ln  prxicnptione  idem  fore.  arg.l.n*m  fatu.%.fcd  fiU  quemi 
Quem.Seru.Amitt.Barutnl,i.$.n*mo  C.dc  AnnaU  fx.Ncc '  mutaf 
cU7l.$.ad  harc.C.de  Ann.  Exccp.  quiacaimclligitur  (iqtlis  harre- 
diratem  comrnuncm  non  pofIedcrit.C«.f>W,6/V.  Atquc  harc  fcnten- 
tuunngenua& vcraeftj.ka  raoribus  quoquc  huius  fccuh  probita.. 

FArniUa;  ercifcouda:  jtididum  ipfo  quoquc  jure  competir  ci  qui 
quidcm  hzrescftjcd  hetcdiutcm  non  pofli  Jct,  obftat  taroenci 
cxceptio  quod  non  poijidear.psr  bunc  tuct,&  l.ftmdt.  de  Except. 
Itaque  hxrcdiinftarMUcapctcropfca ad Htaditatis pctitioncm dc- 
vcnicndumcft.p*rr*.v.d*  DD.bic.vtde  quanos  tnfra  ml  $6.  &  37*h. 
r.fisiftiraertjUBCA  hflercdtr»is.petitioliicm  cumjudicio  faraibxcr- 
•UcUndsai)  ifcirio  q»oquc<cod<fm  libcllopropoiw pofle.  Nam  &  ii 
finral propofirx non  tint,&  ajtcr  pofleitorura cxcipiat  contra  provo* 
cancctn,  qitod haresnon  (it :  judcx.eo  quoquccafu  dcco  fimulcog- 
nofcit.#*£/V.ordmeyitcrim  (etvaro  utpxniscognofcirdc  juteiuc 
ceflionis  quarrt  diviflonis.  Num  vcr6  dc  quarftionibus  iacidcntibus 
fit  pronunciandu^nominatfmvfuprlt  pofuimus./.^.Fw.  Ru,  An  vcr6 
&  qnatenos  pollefloiium  eV  pe*if  ortum  cnrrrolari  qucau  t.itcm  qu  a. 
tcnus  rei  vijiciicadocttn»judicio  famduK  crcifcundje,  pluribus  pro- 

fcquiraur. 
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fcqormur alibi jnt.fi  de vi.de  Jud.  &iatiinlt nttu&am^  Ul.tfx. 
num.4%&  j.dtlfar.Ttt. 

Adl.2. 

I  •  v4n  adrtgatus  quwm  twmium  htntrum  habtat  tn 
ftlam  qaartam  fute  ftrtionis. 

2.  Rationes  buiusfenuntu  confirmand* 

3.  Ctnciliatur  tfftftum. 

Sl  QtlARTA  AD  AllQVIU  IX  COMfTlTttTIQWl  DIVI  »11  AJDRO- 
ttAiUM  DEFLHAiUR.j  Dubicatum  *  eit,  Ao  adrogatus  habcat 
quariam  omnium  bonoiurn^an  vcid  fuat  folum  poitkuiis.  a^l.  «0 
l.JtMdrogdtor.zi.vtrb.auarum  parttm.dt  u/fdop.Ctifpjn  lntt.de 
jidop.vtud.y.Var.  Qj9.Scd  nihilverius  cft  qu^racum  habcrc 
folam  partem  quattam  fua  portioais.ldquccx  t  eo  coaftat,  quod 
quartacalocolcgitimxreliquis  libcris  d&bitae  fuirogatacenfctur* 
l.Pafintsnus.        quistmpuluAdrtgutm.  15.dtluoj.Tt8.  Quibus 
addc  quod  f  adopno troiutur  naiutam.  Ladoftio.  fufra.  dtjtdo^tjr 
Em*i»c.  Abfurdum  verd  ft  rer.fjGtiorero  ouicquaro  an  plius  opcrari 
quam  ventarero.  Eiufquc  tei  in  pioponto  quoquc  aigurocntuni 
cctiiffimum  cit^qucdahbircfettur^minus  juiis  habcrc  adoptlvum 
quam  habctisquia  natura  U  gitimus  cft.  $.  mmus.  /nfl.dtSuccef. 
jib  /httfl.  Qua  dc  te  Ci  cui  ctiamnuro  roinimus  harcat  fciupulus, 
is  ad  principia  intctprctandi  juris  rccurrat,&  cxpendat,  in  dubio 
quod  nnmirourn  confidcranduro  cflc  J.ftmftrtnobfcuru.dt Rtg.Iur. 
Nec  refcrt  quod i  aliquoties  telaturo  cft  liroplicius  de  telinquenda 
quarta.  ut  wd.  f.  3 .  dt  lAdoft.ittm  d.l.  2  1.  tbtd.  naro  quiaadoprio 
ficncum  caufae  cogmtione  confucvit,  &  raritisconccdi  cis  quili- 
bcroshabcnt./.«fc  thH*  §  pr*ttreavtcUnd*m.dt  Adoft.  accidufcie 
ot  adoptarusquanam  bonorum  capiar.fcd  i\  plutes  libcrt  ciiftanr, 
aquurwcftid  tantumaccipi  dc  quaita  legitimfe  porcioms, 

» 

1.  Vtvift  tfftit  \udicis  qucmodo  &  quanct  facunda fi.fr 
nunui.  CT4* 

z.  Viverfaratit  txmtribus  frCtntnifiis  tradita. . 
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EX  hoc  textu  t  &  alijs-huins  tttult  plctifqae  conftar  ,h*redffatcs 
plcrumqueofficio  judicis  dtvtdi.  Scd  hocconvcntioncm  *divi« 
nonis cxtrajudicialem  non  cxcludit./. t.C.eod.*rg  t.divtfonv.fupra 
«.  ^P4a.InquacxobfervationcMariscivilisitaagioportcr,ut  dl- 
vifioquara  roaximc  arqualibus  portionibus  fiat,  dcin*  rcs  tota  diri- 
tnaturlone./*  ^Comm.de  UgJ.i.C.  Q**n.& Quib.  Qu*r.  Parx. 
#  Itb.i «.Solct  tamen  t  multis  lnloou  tx  moribus  naru  majwr  hsrre- 
^ff^"  diratcrodividcre,&ita  clectionemtribuere  minori.idqueex  Ca- 
noniftarum  fenrentia.  *d fpeciem. ci.de Tdroch.  Quod  &  in  Gcr- 
mania  fupenori  rcceptum  pcrhibcnt,  GMi.  i.  Obf  \x6.  num.  14. 
tMimjmt.Qm^Otf.W \8c  in  Saxonu  provinciali  lcgc  ftaturum. 
Lamr.ltb.i%art.39  videri  qMoqMeTir*queilui  potefttde  /Mre  Primojren, 
q.6o.pertot.  kemque  in  terris  ecclefie  fcrvandum  Fachinarut  auru- 
mat,//^.tf.Caiwrfl*.c.J7.Cctcrum  *fiis  modus  altcrutri  partium  diC 
pliceat.ad  jus  civile  rccurrendumcft.  nimirum  utadhibito  judice, 
ali6vc arbitro uno aut pluribus,divifio  fiat portiombus quantitate 
&  qualitatc xquis,ac dein'  rcs cxpcdiatut  fortc.  Gail.Q- tjfttinfdd. 
locis.  Qui  in  re  fi  niraiafitdifficultas.prxmagna  |udicisauthorira« 
eft.nimirumutadjudicationeex  majoriparte  rciuni  focti,  is  jpfB 
denuoaiteri  condcmnccm  in  hoc  ouod  lncaampliustft./c*.^.^ 
Jnfi.de  Of.fnd. 

Adl.  Pomponius«8* 

EX  hoc  rextu  appatet,fi  ritionesuniex  hacredibus  prarlegaucfint, 
quod  ijs continctur,Iegatum  una  non cfse.Id  vcr6  dc  f  olo  acto- 
tura  legato accipi  oporrct,  eamcjue  huius  Icgis  mcntcm  cfsc  velcx 
coconltat.quod  hicctiara  proponiturdc  legato.ictorc.^/.^/V.nam- 
quealiasrationibus  legaris  quamiratcm  quoquccontcntam  lcga- 
umtiitcl\igiccnumc$tUfcrVMmJi.faMmqui  de  Leg.u  &*riJ.L*~ 
bee.fnprk  tUp*&. 

Adl.&puto.  16. 

$.r . p Ertinct ad ea  qux  tracrantur dc  ufufructu  accrefcendo.  vidt 
A  noJlr«%  in  i.  3  .f.  non  foinm.de  Vf  ufr.  tsfcccrefc.  ubt  btc  $m  rcla- 
m  efl.  - 

Ad  l.hisconfcqucntcr.  /8, 

/.Finalis.)Refcrrurinfra*»/.^rc</a.i^§.Mo«^K/*wA.^ubiplcnc 
tradimus.An  negotioium  gcftoiumactio  cum  fanjlia;  cicifcundsc 
coucut  rat.ao  rr.ious. 

Ad 
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Adl.fi  filia.2o< 

DG  coIUtione  dotis  &  rcrumccteraruni  pletijUjmc*  traetamus 
wfra,  tit.dtCoB.VtUu&dt  CoH.  'Btnji.u  ubi  haequoquercr- 
luz  fiuc. 

$4Sipaterintcrfilio$. 

u  t^Stttu  divifionit  imferfeclusinterlibemfubfijliu 

2.  Jgutdad  eum  reejuiratur  \ure  nov». 

3.  Anctiamteftesadcum  aftumrecjuirantur. 

4.  ^yin  va/eat  dtffofitiofatris  interliberos  nuntufttrw. 
3  •  J%fitd fi  diifofiu  0  fartibus  inaujualis  fit» 

6.  Anqusdeltberis  dtctmuscttam  adnaturalcs  fcrtineuttl 
&num,  7. 

5.  guidfitde  legitimatis  fer  frintifem* 

§.  Kstn  frivileginm  L  ultim*.  C  eod.  ctiamddfiat  eavfoj 
fertincAt. 

to.  gmdergofifnter  fcrifturdmejuidem  coniCferit,fedtc 
fies  jnfferit  accetjirttt]ui  tamn  nonvenerunt. 

11.  Num  Itberiyenientcs  ex  dsffoftione  imferfeffd  venUm 
exteHamento  un  *b  intefiato. 

12.  ^Anetijfofitio  buiujmodi revocdri  queat /jurdmentum 
eucejTerit; 

1/.  Anfcudoeiufmedidivifienettntinedntnr. &ntm*idfi$. 
ld.ejr  an  feuda  digmtatum.  num.  1 7.  &  1  /. 

i/>.  i^in  bAiedes  fbt  de  cviQiont  ex  etufmodi  diffojitiont 
teneantur. 

Cl  pater  im  mios./Actusf  divifionis  apatreinter  liberosce- 
*^Jcbrarus,cnamfi  minus  (oiennis  iit,ieruanduseft,neccocafa  a- 
liafacicnda  divifio  cft.per  hunc texj.ucmejue. i<?.$.i .  tnfra cod.  l.fi* 
lu.i6.eirl.xl  &l.uh.C.e»d.l.bacconfulttfstma.§-ex  imperfetiotC.de 
Ttfiam.  Id  t  tamcn  ju  rc  novo  explicatum  eft,  u t  ita  dcmum  divifio 
hTcvalcar.fi  paterliberiveoranes  fablctipktinx.NovelLt  S.cap.7. 
&  iaiva  interim  unicuique,eicmplo  Falcidisr,  iegitima  fit,  dj.fi  co. 
gitatione.  3 1  .C.eod.  Cjatl.  i.Okf.  1 1 6,  Vndc  r  qu» litum cft  an  e  tiam 
tcftes  addifpofitioncm  psms  n>rcr  hbcros  imperfeOam  rcquiran- 
r«i r?cV  hoc  Cujacio  vifum  eft.  Cujac.confult.  i.Movetcum  quod 
reftamemumimperfecrumdiciruridqaod  licettcftibus  fubicrip- 
tun)fit,nondum  tamcncft  fobfignaiutn,  /.*.  v*dL.  Ctru.de  Falfi 

ConUA- 


P#  BlJSH  IC*  GOMMENT. 

Contratium  taraenplerifqucvifuroeft,&  rueritd.quantum  cnim 
ad  djvifionemattinct,  couftat  eara  facicodim  cum  fubfcriptione 
cV  patrij  fic hberorum.  l.mtt.C.  Tam.  Ercif.  Ad  rcliquas  verd  difpo- 
fuioncs,fatiseft  tcmpus  &  uncias  filijs  afsignatas,  &  deinde  (pe- 
ciltim  a  patrccharraraeffe  fubfcriptam.  %Autb  quodfmc&lln  Bal. 
C.deTejlam.  Ec  verd  fi  tum  denium  reftinro  prarfcntia  requiritur 
curo  uxoriquid  aut  cxtraneisrclinquirur.ur  jurc  Novcllarumcau- 
turo  eft,  idque  drfpolitionidc  hac  re  quoquc  conrinuo  tcxtu  fub- 
jundtuni  eft,  T^oyttl.A  oj.de Tcftam  tmperf.c.  i.rcctius dicimus cx- 
tra  eum  cafum  ceftes  in  qucftionc  hac  non  efle  neceuatios;  modo 
fu(>fcripfctkip(c  paicTvcl  filijcKis.  d.i.ult.Cbj.cr NovtU.tS .  e.i. 
Et  hoc  rgitur  intcr  rcliquos  plcrofque  obtinoit.  Ctar.poft  attot  tn  § . 
teJt4meMttfm.qA4.GaH  d.le.Ncc  ad  rcm  facit  \.n.  Ad  L. Cvni.de  Faf. 
quiaeaad  rractatum  de  crimme  fatfi  perrinet;  in  pr«fpofito  enim 
fatiseft  fcripturama  patrc  (ublcripram  elle.Sc  tcftium  prefcnua 
requiritur  lta  dcmum,fi  una  qnld  cV  ainrs  (h  relicrum.  nt  tm  d.  Tfyuk 
•07.C*.  r.  Quidctgoti  difpofino  t  patcrna  noo  fctipts  conccpra  ied 
nuncupativa  fu?cV  Marrinus  fcnfit  adeam  privilegium  hoc  non 
pcrtinece,  quod  Fulgofio  quoquc  cV  Saliccto  vifum  cfU  Quoruro 
fcntentiam  fitraarc  vidcruc,  quoddicimus ,  conftitutTenrs  novas 
ftrictc  accipicndascfle.Magis  ramenetf  hoc  itademnm  admitMnv 
*um,  rrtdVatot  fcribcfc  quexc,  cjuia  rfe  ea  rpec,ic  Novelia  dc  Tcft, 
imperf-  \07.agit  diferte.  Sin"verd  (cribefe  noopoflic,  rccriu-sdici- 
nrusearo  quoiqac  difpj(iiH>ncm  (ubuftcr*  tnftar  tcftamenti  nun- 
cupativi,mod&  plcne'probciur.prr6#ifC/*.vf.  &  l.nlt  C.eodjfforttem 
lib.\.ConfiLi\t%  CLtr.d.  i:  num.w.  Si  tamen  *di(poluro  partibns 
inxqualis  fit, an  tantundem  d icarmis?&  magw  eft,  qnia  in propoii- 
toidem  opcrarur  difpofitio  impcrfecta,  qndd  aHas  pcifecla,  mt  tnc 
tfri^ntt.  C.  eml.T^onjS.  Novett%\o7.  (ubiiltercillam  non  obftante 
inarqualitatc,rnodd  lcgitirnac  pr.tjudiciuro  non  fiat.  Lparcwtitt*.  C. 
4*  fn6jf.TeJtam.qiycn*a.dmodiiTY>  &c  alias  patcns  uni  cxlibcm  <juid 
praciegaTe  porcft J.cmm paterjj.i.  cvtSttu  de  Leg.i.  Er  abfu rda  pro- 
inde  fcmennaeorufnetf ,  quicontrarium  putarunt.  Rom  cmf '179. 
mcip.ampltfsime  DoUor.num.  \  3  .rDec.  covf.\a<).  num.o.  Nec  ad  rero 
facmnt  qux  illt  allegant  dc  fervanda  itucr  Itbcros  trqualifatc.  /.  in- 
terfitios.  C.b.t.  &  Autb.in  fmccefsienc ,de  Smis  &  Legtt . quia  ca  fta  ck- 
rnumobtinem fi a parentc non tic ahrcr provitiim.  Gatl.i.Obf.  1  ti« 
n.a^i  Aha  cju«rfTioeft,xn  qux  d«  liberis  tractamns  ctia  ad  naturalcs 
f  pertincwnr?  cfuo  Caftrenhs  inchnavir  m  d.  l.hac  confnltifstma.  (fM 
TeSiamen.  movct  «um  cpiod  parcntcs  ctiam  hbcris  naturahbus 
quoquo  modo  rclinqucfc  poflu nt XmU.CM  Ce#firm.Tut. Contta- 
hurfi  tamen plciifq«c vifum  cl\lts4ngek&  aJj «iaiatt+WecioCtu- 
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pL6\o.tmm.iXUr  d.$  jcttamentt(m.  t}.i2.  EthocSenarus  Pcdc. 
fnontanusprcbavir,*:  roagiseft .simon.TetfaH.Dccif.  94.  Idqucex 
eocotrftat  quodquoties  abfcluta  mcnnoliberorumfir,toucsimcl- 
ligimus  legiiiR~,os,/.jS/i*w.<tr  Hit  QuiSms  Vei  j4lien.ImY.fMHt.  Accq- 
ditratiodiverfiratis,  quod  lcgitimi  vci  vivis  paienubus  quodam~ 
modopatctnarum  rcrum  domini  vidciivsx.l.in  fms.de Lib  &  Voftb* 
Ycl  quod  cis  criam  ab  inteftato  parcnture  fucceiJiodefertur,&  qui- 
deita  ut  privarica  nificeviisdccaufis non  poflint. tot.  fir.jf.tf'  C.de 
%  JnojfXch.&  de  £*:L»£.Quamobicm  &  benignc  dicendum  cft.non 
«iftentibus  libcrislegitimis/ quianaturalibusru  fcxrapars  bono-  * 
rum  dcbctur.coquoquc  c.ifudilpoutionem  impcrfc&am  valere; 
mod6 ci  non  deirahaiur  pars  iexta»  T^ovcB.S^.c.  1 i«§.4.  Dc  Irgili- 
matis  Principis  rcfcripto  quid  r*dicem«s?  &  propceft  dc  ij«  idcm  i, 
quoddc  lcgitiirc  natis  itatue"dum,qun  ilhs  omuia  cornmcda  qui. 
bushiscollara  (um.T^ove/l  Qmib.tjHod.Na(Hr.Bf.SHstc.fti}fiwr 
iicentia.  Non  routat  quod alias  rcfcriitum  eft,  bcncficia  Principum 
{fri&cintelligcndacflc.*f  inl.ult.C-  Qmi  Ven.^£t%lmp.c\\x\%  idto» 
ries  itaeft  quotiesex  bcnencioeiufmodi  justcrrij  lardcrctur.«/  tfr 
rnii.%.meriio.  Ne  Qmid  Inio*  Tmbl.  alus  cn4m  beneficiaprincipis 
vcl  benignifSine*  incerptcunda  funr./.j ,  de  (onft.  Trinc.  mbidsxtdc 
inpropoftroigitur  velmaxirn£,cum  lcgitimati  cum  ccteriseodem 
cenfeantur  \uxt.per  d.?{ovcll.tk  hoc  igitur  rc&c  rooribus  obtinuit. 
Anaurem  tn  eo  quod  t  ad  pias  cau(as  rclidtum  eft  idcm  dicamus  r 
quodde  teftamento  intcr  libero3,alia  quxftio eft.led  hoc  nulquara 
rclatum  cft  &  plcnfque  idcircoimprobatum.^r«,C*«/i/.^.5flfi». 
/ttn.Confil»  i$9-  num.  76.  Itb.i.  Diverfum  taroen  Alexander  fenfir^ 
ltb.itconf\l.\ .  vidcejr  JMenoek.  lsb.3.  conf\l%ix4.  rnovet cum  qu6d 
rantumtavcndum  exiftimat  pijscaufisquantum  liberis  ipfis.  fcd 
ncque  hocufquam  relatum  cilRe&c*  proindcdicimuscx  iroperfc. 
dta  difpofitione  qtiidcmpi)S  caufis  favcndum.fi  eacoram  reftibus 
duobus  aut  f  tibus  fit  declarata.per  c.relatmmdcTeilam.  non  tanen 
cx  quacunque  charra  a  paticfamilias  forte"  concepta,  quod  id  fin- 
gulatimde  liberis  quibus  &  abinreftatofucceffiocoropctit,confti- 
cuturo  fir,  &  ceteris  negatum.«r  in  d  Nom.  1 07. c.i, Quid t  ergo, fi  *•* 
patcrdifpofitionem  quidemfuara  rirc  6c  cx  ordinc  Novellx  confc- 
cerir,  verum  notatiuro acceifiri jullerit,  qui  eam  redigcrct in mun- 
du.cVitadccciTit  priufquam  dcfcnberetui,num  penndcdifpofitio 
Aibfiftat J  Oldradus  non  outat, cd  quod  cxemplum  pro  teftaroento 
non  cenfcaiur  quamdiuid  ipfum  perfcdkum  non  cfk.  Ufdttccmmtf^ 
ft.vcrf.quotiet  de  Leg.  1  ,l.ex  M  fcriptmra.de  Teslam.fac.L  comratlttt. 
Q.de  Fide  Inslr.  Comrarium  tamcnobtinuit,  jilex.  ind.  l.bacctn- 
/Mltifsima,$.cximperfe8*.C.df  Teftam.  feann. Cepbdktt* Ccnf.  99» 
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Cutn  ccrtum  fit  difpofmonem  ita  a  patrc  conceptam  non  pro  ex- 
cmplari  fcd  principalictfej  quod  omnia  jum  requifira  ci  adfint  ex 
d.Nou.  i  of.cjr  d.l.nlttC.  h.t.  verb.  auocunaut  mods  fcrtptura,  auibuf» 
eunaue  verbts  vei  jndicijs  mventantur,  Ncc  ad  rcm  faciunt  quse  OI. 
dradus  habet,  quiaea  omma  palam  agunt  dc  lelramciitis  commu- 
nibus,nonctiamdeijsqu*  jutc  ,-pnvilcgij  fubiiftunrfiuc  ultcnori 
folcnnitatc.  Ceterumrnuro  hbciicx  diipofirionc  impcrfcda  vc- 
nientes, ab  intcftato  an  potius cx  tcftamenro lucceckrc  ccnfcantur 
appofitd  qmerimus,  &propiiaquidcro  juxis  civilis  confideiatione 
habita,veniunt  ab  intcltato.#f  m  l.ult ,C  .Fam.Srcifverb.  ab  tntesla* 
to  adfuccefstonem  itberi  vocantur,  ut  Accurfius  relpoiidir,  ff/.  ind.  /, 
bac confu/nfstma.$.cx tmperfetlo.Cdel "eftam.  tamctli  rcfpcclu  djf- 
pofitlonisqualifcunquc  cius,etiam  quaficx  tcltamcnto  fuccedcrc 
dki qucAMtCaftr.  Alex. /af  w  d.$  exumperfetto.Dcmquc cum  cx- 
pcdirum  tfif,divilioncmciulmodicadere  111  ipccicm  ulnmx  volun- 
tatis,«r  btc.  coque  HUm  poflc  a  parenrc  rcvocari,  an  tdem  dici opor- 
teat  fi  paterdifpofitioncm  eiufmodi  juramento  firmavir,  quarutur. 
Dubiumroovct  quod  contra&us  juramcnto  firmati  tcrvari  opor- 
tc t .argum.  \A~uth.facramenta,  C,5i  adverfm  Vendtt.  ejr  c.quamvis  de 
^Pact.tn  6. coqvtcSc  quam  plurimis  placuit,  tevocaiictulmodi  divi- 
fioncm  non  pofle.  Seraphtn.  de  Prtvti.  Juram.  Priu.  1 1  i.ubt  magts 
cemmunem dtctt ,ali|s  ramcn  conttarium  vifuro eft,  Oid. ConftLiyi. 
Facbtn.ltb.6.Controutc.6otr\\  harcrcs  itaexplicabirur,ut  tccundum 
confcientiaroquiaero  patctcam  mutare  non  pol7ir,ciuin  pcrjuriutn 
committat,  idquc  ex  (cntenri.iSeraphini.  jurc  tamcn  fon  mutate 
illampoffithbcrciidquc  ex  fcntcntia  Fachin&i,  cum  ambularoria 
fitcxtrcmahominisvolunras./.4.</f  Adtm.  Leg.  Illud*  qua:firum 
eft,  an  difpofitienc  ciofmodi  impcifcCta  ctiam  dividi  qucat  iub- 
ftantiafcudalis,quodnon  viderur.c.  x.de  Wcr/y.Ffw^.rauocft.quia 
confuetudo  Feudalisomnes  libcrosparitcrad  fucccflionem  vocat. 
tex.in  §.quia  vidimus.  Oui  Ftttd.  cDare  cPojJ.in  l'f,  Feud. (jati.  i  .Obf, 
\\6jtum.7 .& 9  Scd  hoc  pcrperuum  non  eft.  Piimd  "Tenim  id  non 
procedit  in  feudo  hrrcduario,  quia  haTedcs  pra?cipu<-"  in  rcbus  hac- 
rcditarijs  fa&um  dcfuncri  praefta/e  ter.cntur-  i.cjtmamatre.  14.  C. 
de  Rei  Vtnd.ffurt.par.it.  Fettd  num.i  Ji.  Covarr.  Itb.i.  Var.  %efol-  c. 
lg.  4.  Sccund6  I  ll  alij  hbnconiemianr.cum  quilquc  be- 

ncficiofibi  parato  renunciatc  qucar.  l.ftquu  m  confirtbendo.  Ct  de 
<Pact.Tial.mc.itdeProh.Fe*.  &ALPer.FridJZurt.d./e  Ttruodiver- 
fum dicimus  in  feudo  novo  iMxta.WD.in  c<\.  de tsll.  Ftu.  <Tat. D. 
Vult.  c.9.  nttm.yS'  Gaii.i.  Obf.  1  J^.ram  id  qucquc  Hltus  domint 
confcnfu  porcft  alicnari.w perA^ffitu.num.  1 8.  m  d.c.  1 .  de  Al.  Fettdi 
T4t.%Mi*f.a.,0bf%lfMttti(p£  tmonbus  Tranfiiulanix  icfcien- 
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duroeftad  fcudumemptirium,  quhid  quoqucinftar  pecuhi*  qup 
ilhtd  compararumcft,  redtc  dividitur,&  confcquenirr  pcrindc  c- 
l iamexdifpolmonepatris,  rhttnc  text.  Dcniquc  t&  alias  divifio  17» 
feudi  quam  lufti  fuccclloics  incunt,  confcrvandaelr.*.*».^™^- 
ca  ducAtus.tj  ibt  feudtfttJe  Vrob.Veudt  ALper  Fn^.Scd  hoc  non  iu 
clt  m  feudis  dtgnitaturo.  tcx\  in  d.  §.  praterea  ducAtut.  Etli  in  t  his  x%* 
quocjue  nioribus  huius  fcculi  inGcrmania,^//^.O^if \.num.i% 
Italia  permilla  divifioclh  ?af  m  J.  sitpurUttoncs  non  divtduntur* 
nxm  $  t .  dcVerb.Obl,  Cur.  d.var.4.  Ttud.num.  til.  mltmttatioue  fe- 
cunda.Qwc  tametftPaulusCaitrer.lis  fubtilioribus  argumcntis  IQ 
dubuim  vocat.C^r.  conf\b\.  fuisramcn  eftcx  bona  ratione  con- 
fuetudihcm  fcuderumtalcmelle.  Naroquc  omnia  argumcntaab 
codcm  ufurpata,cxlcvibus  patumque  probabihbus  rationibus  ju- 
itscivilisdciumpta  non  infrtnguntconfuctudinem  tcmporc  pofte- 
f  \otcvnJ.de quibus.  §. fin.de  Le^tb.vidc  Cur.par.a.tr  Fcud.  «nw.iji. 
&  1  ji,  lliud  quarfitum  cft,an  coha:redcs  t  libi  indivifionc  ciufmo-  i*l 
dipatctnadeevidlione  tcneantur,quod  Accurfio  difplicuit,g/.i«  d. 
i.cogitationc.verb.voluntattm.  C  eod,Zaftbidem.  num.  1  j .  Qatl.  d.U* 
num.  »,  MovcniureOjqnodmajcrparsaltcriafEgnara,  jurcprslc- 
gati  pia-cipua  hubetur.pfr  uot.m  LftpatCT.$  i.mfracod.'.zoi\im  ver6 
nomtRc  qi»T  taln  funt.li evincantur.actio  non  cftj.cum pater.77  f* 
epietts -de  Leg .2  .Magis  proindc  cft,  id  quidem  in  praslcgaro.  fcuco 
quodaroplius  kgatumclt.rccipienduro,  non  ramen  llquiduhrac. 
viclum  lii  inconcurrcnti  quantitatc.pfrff.af.*»  dj.quapater.f.cvi» 
cts.  ^u.itenus  vero  ahas  haercscorueredi  dc  cvi&ionc  teneaturjplu- 
nbusiufracxplicaroas.  inl.quidam.tx-dc  Kvict. 

$.  Familix  Ercifcund*. 

/•  luditium fwtilU  dividtnd* fcmelttntum  mfiitui  fttefi. 

2.  Jjhare 

3.  LonciliaturUi9.h*u 

"CAmili*  t  ercifcufidse  judicium  fcmel  tantum  inftirot&  hrredi-  „ 
A  tasctiam  fcmel  tamumdividipoteft.Quamobrcmt  G  quidindi-  *< 
vifumremanfcrit,agcnduracft  judiciocoromumdividundo.fttAiV. 
tiufque  rei  ratiopcrfpicuaeft :  quod  hocjudicium  univcrfale  fir. 
&  idcirco  univerfuro  jus  fucccffionis  ccmprchendat,  quamob- 
rem  Ci  quid  fuperfit  non  divilum,  in  pofleiumquidem  proindi* 
vifo  utnufque  eft ,  fed  C\  tes  sd  provccationcro  dcvcniat ,  judi- 
cioopus  cftccromoni  dividundo  Iingulaii.  Nec-imutat  1.  fun-  h 
dus,  $0,  infiacod,  ubi  vidcnqu.catdJvif;oncctiasnjam  antc  fadta 
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quarundam  rcrum  nomincdenuo  ldemdari;  quia  ibi  fubintellu 
gendum  eft,  divilioncm  quarundamtantum  rerumabarbitro  rue- 
rcditatis dividend*  fa&ani.  &  certas  res  rc  bdtas cflc  in aliam dicro. 
QLodquotidianumcft.namque  ibide  codcm  )udicioagicxeopa* 
larocft.quodibidera  dccodcro  arbitro  hoc  elt  judicc  ad  candcm 
caufarodato  agitur, 

Adl.hsredci»25. 
§.Non  tamcn. 

i .  is4n  familistrcifcundd  judicium  concurrat  cum  \udicto 
ne&geprum 

%.  ConcilUtur  /.  b» G  dt  7^t%. Gt&» 
3.  Ccmiliatur L)2.S.i.tnfraeod. 

Verb.  TJ  T  ideojiegotiorum  geftorum  a&ioei  non  competit.JTra- 
-^&emustanjudicium  familiae  ercifcundse  aut  comrooni 
dividundo  concurrac  cum  jodicio  negotiorum  geftorum;  quod 
quidero  no  videtur.  Niro  fi  quis  negotium  geflit  mihi  (ccum  com- 
munc,fi  fuum  is  ncgotium  lcparatuma  meogctere  potucnr,nego- 
tiorura  geftoruro  habci  adtionem.  arg*  huuts  tex.& l.fi  c*mmune.+oz 
deNtg.  Geft.efr  clarius tttl.fi quis.t.S.  Ijve atttem.Qovim.  Dm.  Etre- 
gulanterita  judicatur  concurrcrc  cum  co  coramum  dividurdo  6c 
familia-  ercifcundx  judicium  non  polle./.i  8.§.  fin  fapra  eod. Plane 
iinfpccie.l.3.CdcNcg.Gcft.contrariumobtinct-,non  quidcquod 
coucurfus  ilteexcaderocaufafit.fcdquiaibj  &  pecunia  folutacft, 
quodcaufamdivifamex  L.xr  i.TabJiabct.quonomina  luntdivifa 
ipfo  jurc,  He  pigpus  cornmunc  liberaium.quod  pro  pane  pcrfici 
non  potuit.w  wead  bacl.§.idem  oL-ftrv.uur  Alir.us  ctiaro  «^oblht  I. 
Mxvius.  j  2.$- 1. infia  eod.ubi  in  fpccie  quar  pro  parte  expcdm  poT- 
fcr,familia:ercifcund;e  |udiciurodaiur  :quu  id  fpeciale  cft  ,  quod 
fcrvus  ptcunias  antc  morteni  doroini  cxcgiirct,idccquc  ncgotio- 
rum  gcftbrumcurncoagi  non  \x>lletglihdtCwjac.tracl.  S.ad  jifr* 


Adljn  hoc  judicio.27. 


INjudicio  faroilia?  crcifcund©  condemnatio&:  abfolutioin  onw 
niumpcrfonw  fecicndaeft.  Quodfi  idin  aliquibus  omitiatur, 
nec  in  cereTiiqood  judcx  fecii-valcbir./>fr£ar»rfMrt.  Nec  routai 
^ood  in  hocijuoqoe  tw&lawi-fcripiaro  cft,icntcniKun  c*  partc  va~ 
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Jerc  &  er  parre  non  valere  poflc.  quia  id  ira  cft  cu&dei  dirrH^.rei. 
busjudicio  adtum  eft,curoin  propofita  hocloco  Jegefpcciak  fit 
proptcrprxftacioncs  pctfonales.  vidc  elegantcrCuHtc.ltb.xu  Obfu 


Allcgata cft  fupra m L20,  $ .familia.  JU 

Ad  L  Pomponius.  35» 

Vidc  qux  ploribuiponimus  dc  collatione dptis mt  i.deCoLlo* 
&  Coll.  Dot. 

\ 

Ad  l.  cum  r*uatcm.36\&l.  37» 

/.  Lhvifo  cumeoquirtitfa  ncntft  bdvts,anfrhfitat^t 
nnm.  i.&  1* 

4.  Scntentiam  interdum  rcfcindi  ftffc. 

5.  Conctitaturt,ult.infraeod. 

6.  ^anatvtftc extra  \udictumfaflarefcindiftfit. 

7.  Lsin  ita  dcmnm  rcttttatiocontra  divifiontm fiatji Jaft$ 
accidcrt\tultradimidium. 

8..  Abud rtmtdium^adverfus  divifonemdolofaclam. 

r  I  quisalterumtcohsrredem  putctquinonfir,itaque  adjudicium 
•^provocct.&divifio  ludiciali  authorj 


judiciali  authoritate  fecuta  fit,cadcm 
infringuur.^Ar.A/V.Poilidtnii  t|uidcmoccptiocft,  nego  tibi  actio- 
nem  hanc,  qnia  hacres  noncs»/.  1  %§.fin.fttpra  cod.cii\\xt  voicntcita 
&  excipicnte  partc  fubmovetur  actot ,  ut  harrediiatcm  priuspc^ 
tcrecogatur,  eaque  riniarur  pnofquam  ad  hanc a&ionera  venia- 
rur.l.  fundi.de  Excep.vtclc^nosUtctft  t.i^i-  Emptor.de  Har.Pct. 
Veriina  non  poffidenti  harrcdiratis  pctmone,  ur  dixi,ageudumeft. 
A  t  +  li  ijsormflis  quis  ad  divifioncro  admitratur,  condictio  indcbiti  • 
ceflar.  m  A/V.Quid  crgo,  An  hxrcdis  error  quifentetuia:  cauiaro  dc- 
dit,eundem  bonis  pnvabit  Mura  res  lit.  namquc  id  aur  per  crro- 
rem  facti  fit.quem  conftat  ncccre  nemini,aut  pcr  errorcm  juris,& 
pcrindecertnm,eumnon  nocere,quippe  quera&ipfumccrtumcftV 
non  obciTc  irr  damnis*oraittend«  tci  f\jx.Lerror,i.de/ur.&  Fac* 
Ign.  Veriim  hoe  ita  proptcr  authoritatcm  tci  ludicatar.  Uelegauter. 
f. x .de  CoudtfUndcl.Piainde  1  nihil  ccrrius  tft,quam  confcftieircrrr 
Juacpercrrorerofamro,finccdura  judicatum  fit,  cxpcriunti  hac 

L 1 1  }  actione, 
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actidne.non  6b£ttcmLprox.infra.LnoH  fatetur.de  Confejjf.qui  rario- 
nc  hictcxtus  cum  capire  pra?ccdcnri  pulcrc  conciliatur.eaque  Sc 
primaoc  vcra  glolISe  folutio  ed,gLinl .prox.iHfra.Cctcrdm  ncc  poft 
fententiam  ultcrius,  quamdonec  eanccdumeft  rcfcifla.coufellio 
ifta  p:«|udicat,  fupercft  cnim  rcrucdium  appcllationis.eo  vcro  o- 
miiTo,vcl  fl  tribunal  majusdivifioncm  fcccnt  quam  a  quoappeilari 
qucar,  ipfius  prxtonsorrioo  refcillio  divifionis  erroncx  imperran- 
da  eh.l  ftpoft  dtvtfiencm  a+L*.C.  dejMr.Fac.t$n.L\.C.comm.  Vtr. 
Jud.idquc  pcr  falutarcmclaufulim  dc  Rcft.Majorum,cffici  puran* 

4»  dumclU.$.C.£*  Qmb.CduftSMajor.  Nc<\uec(k  hoc  adcotfin- 
gulare.quia  fcalias  lcnrcntia  cx  faliis  inftrumentis  lata  refcindi 

5,  paicli.LDivus.deHe  /ud.Schu^f.cent.i.coufil.i6.  infine.  Nec  'mu. 
tatl.  ult.  infracod.  quiacaprocedit  quando  non  eft  |ufta  teicilfio- 
niscaufi.  DeniquecV  fi  neuter  dividcntium  rc  ipia  harrcs  flt,  urcr- 
qneaurcm,  quafi  lit,  divifcnt,  quia  utctquc  inpari  caufaeft,hinc 
indc  fcpctitionem  conftat  ceflatc.  ptr  hunc  text. 

t  Plane  si  sine  iudici.)  Divifionefinei-judicc  facta,  quodac- 
tumcftpererrorem  non  (ubflftit  ipfb  jurc,coque  hoc  nommc  iu» 
debiticondictiocft,/tA'./>/c,  Id  igiturcertum  argumcntum  cft,  divi- 
floncni  authoritatc  judiciali  factam  refcindi  medio  refltiationis 
pofle.  quiaenim  illa  authoritatc  judtciali  facta  cft,  fubliftit  magts 
ipfojure,&  idcirro  condictioceflar,  ut  in  princip.  kuius  legis  dixi. 
Qutbusconvemt  l.ft  pofi  dtvifioncm.  C.de  Jur.  &  Fac,  fgn  ttcmejue  lm 
f'  majoriltus.C.Comm.Ytr  fud.  Mud  t  quarflrum  cft,  an  relliruno  ad- 
vet(usdivifloncmnonalicer  danda  fttquam  fl  inicrvcncnt  deccp- 
tio  ultra dimidium,quod  quidem  plcnfquc  vifum  eft,  ol.*B*trt.Baf. 
Salic  ind.l.  majoribus.  C.eod.  Movetcosquod  dicimus,  divinonera 
obtinere  viccm  cmptionis^  /.  i .  C.Comm,  Vtr.  fud.f.tc.  LLucius.^. 
infrieod.Pinel.adt.  l.par.  x.num.i.  C.dcHffc,  Vcnd.  Contranum 
Molinxus  aflcrit,ed  quodhoc  de  refcindcnda  divifionc  nufquani 
fit  relatum,itcm^uc  co  quod alibiflmplicius  rcfcrtur,  diviflonem 
inaqualcm  rc  fcindi  o"portcrc.  d  Lmajoribus.  C.eod.  fac.  Lfiforor.  C. 
de  coUat.QxiQTuvn  fcntcntias  itaconciliamus,ut  fl  ^tror  inrcrvcncric 
juftaquc  fa&i  ignorantia,  rcfciflio  obrinear  ctiam  finedirnidij  Irc- 
flonc.  i,fi poft  dtvifioncm.  Cde  Jur.  &  Yacfgn.  ecque  cafu  Mohnaci 
fententiaaccipiendaeft,  fln  minus.contrarium  dicamus.  idquc  ex 
fentenriacommuni.  Atque  eaconciliatio  ut  planacft.ita  m.iximx 
xquitaticonvenir,  Dotiflimum  fl  inteivenetitalteriusdolus./.rwiw 

t.  falfa.$.C.d,  tit.de  /ur.  &  Fsc.fgn.  Quinimo  t  ampliuscocafu  pacti 
exceprio  replicationi  doli  clidi  potclt.  /.  tres  fratrcs.  fupra.de  Pacl.L 
t,C.de  Cellat. 

1.  Lucius4 
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1.  Lucius./o. 

REIata  in  ijs  eft  qus  ponirous  ad  legei  prrccdentesubi  pteni 
tradicaus  an  &  quatcnus  divifio  ob  1&  uoncm  icfcmdaturf 

I,  i.;  r\E  divifione  aparentibus  intcc  libcros  fa&a  iraciamus 
J-'pra  i»  /.  1 0 .  $.pp*tfr,cod. 

L  Quxdam  mulicr.  ^r. 

Ailegatur  fupra  in  ijs  qux  poniraus  ad I. a7.e0d.ubi  yidc  noftrai 

Adi.  quaepatcr.  50. 

*  Studtorum  caufa  erogataan  conferdntur. 

2.  J£uid dc  filio poftto  in  facris fn  dtccndum^ 

3.  gmldictndumfitdc  libris  Hudtorum  cdufaemftis.  & 
mtWfid/ 

% ,  Conciiiatur  l.x.i.l  pro  Vona/o.  &  num 
7.  K^dn  conferdntur  qud  fatcr  tjHdrcndd  aignitdtis  gratid) 
C4nt  ulit 

.  /.  Sumptus  Dt&oratus  aut  Lieen/i*  a*  conferdntur» 
fii  ^uatuor  faitemU  huius  /egis. 

10.  y_An  defunclo\ampatreyfratrei  ex  coumuni  fubBdltti* 
fratrcm  inl/udt\s  alere  cogamuu 

1 1 .  Conciltatur  l.fi fiita.fupra  b*t* 

QVx  patcr  *  Hlio  eroancipato  ftudiorum  caufa  fuppeditaVft,  U 
quia  id  pictatisintuiru  fccit,  l.*timcntati  i.&l.ft paterno.C  de 
Tfyg.Gtft  non  cpnferumur,p*r  kttnc  text.  Quod  liitacft  t  ineman-  * 
cjp.no,  faciliusadromemus  in  pofitoin  factis.  namque  crga  cum 
vcl  maxima  pietatis  prrfurrptio  cft.Et  quando  ptoindc  hxcjure 
prxcipuo  donata  ccnfcntur,  meritd  non  conferumur,  mhde  con- 
traria  patris  appateat  voluntate.  Lfilid*  1 8.  &  trg.  l.nlt.G.eod.  Scd 
hoc  h  &  ad  libros  ftudiotum  caufa  coroparatcs,  cxtenfum  cft.  »• 
trgumcnto  U^is  fi  filw.famtlias,  C\  codem  ,Qux  licct  alias  ion- 
gnis  difputantur  ,  tamen  fa vore  pictatis  bcnignias  dicendum 


Bu$II  1C.  COMMENT. 


t&^nonconfcHiyer buHCtaxt,& imticJ.fitu.C.eo{L  ubi  ca quae  Iibe- 
rorum  norninc  comparantur  ab ijs qu* in  ipfos  cxpcnfa:  funt,  non 

**  diftingunntur,  Hocita  t  mfipcetium  eOrtHivuromodo  ficuiiarum 
fitcnorrae,  quodipfura  &intoco  hoc  fumptuunuracratu  potifli- 
munjconfidcranduro  e<ir.  tsflex  ab  ImmoU.ml.fidonatione.num.xs, 
&  n*m%x  i  .C  M  coli  BaldJu  d.l£iiajnum,  1 1 .  C .  e cd.  Nec  ad  rc  m  fa- 

i*    citquodf  diciruus.interparrem  cV  filiumdonationcrn  nonciTc./.i. 
$.  i.fro  donato, <\uii  id  in  aiimcntorum  rationecV  rehquiscaufit 
pijs  non  attcnditur.  fer  hunctext.  &d.l.  (jpatemo.  fc.de  Tfjg.Gtft. 
•"•     Quibus  *  acceditquod  |urc  novillimo  donacioucs  inrer  pjrrem& 
filiumparentis raorte confirraantur,/,*/»»*/!*»**.  t$mC.de 7)on. tn. 

7»  terVsr.&Vx.  Anvcrd  teaqur  patcr  adipilccndx dignitatis  caufa 
contuiitvelpromifit,conferaQtur,aliaqu»(tiocft.  Papmianus  ait 
non conferri.proptcr onera qua:  dignitaiicohxrenr.fi  /.  \,§.nec d- 
Jirtnfe.  </*C«tf.Nec  obftat  huic  fcnrcnriac  l.pcn.  C.  dcColl.  quiaea 
militis  roeminit.qoam  a  propria  dignitatc  feparamus.  Cttjaclib,$. 
Obf.}o.CoJlaJ.posl  altos  &/V.Quibus  confcquenseft,  nec  fumprus 

lt    Doctoratust  velLicenttac  qu*rcuctarcau  fa  factos  conferfi  DD.btc. 

f.  Scd  hacc  t  1.  non  proccdit,  l.  Si  conftet.patrem  crcdendi  animoex- 
pendifTc.p<rrA*«<;  r*.vr.Z.Siconftct  fumptus  cx  pcculio  advcntitio 
Factos,runccnimeosab  harrcditateprarcipi  uon  forct  asquum.  /  ult. 
fup.de  Petit.Htr.ariJ.NcftnniHs.  deT^cg.  Gesl.  cum  lu  potiusceu- 
leantur  erogan  animo  rtpcrendi.  t^Ic.  t .  Tr&f  7. } .  Si  fihus  rcf- 
pectu  ciufroodiexpenfarnm/ructcdirati  raternz  rentrncianr.  Etfi 
cnim  pactum  hoc  jurc  non  forritur  cflcctum,  l.pactum.  quoddotuii. 
& Utcet,C.de*Pact.\Mciptcics  tamentantum  to  cfticipuranr,ut 
cxpcnfar  portioniimputcntur.Conftatemm  ex  hocpatreuiea  do- 
nandianimononcontuliflc.  Atque  hoc  BalJus  fcripfit  6c  alij  pro. 
bant. lB  al.SaltcCafi.ini  pactum.pcr  tfium  text.C.de  col.  iv.  An  verd 
fumptus  inutilcs,  quivc  cvcnrui  ft  udiorum  nunus  fclici  fervicrur, 
conrcrantur.quaefuumcft,  Plenfquc  phcuit  confcrn.  faf  Albeit. 
Bal.inautb.  quodhcum.arg.  eiufdemtext.C.de  cctL.  Quod  ita  vcrum 
«ft,fi  furaprusquampromodopatrimonijfini  ma|orcs.  namfi  jn- 
ftara  alimcntorum  rationem  ac  vircs  parnmonij  non  gravenr,con- 
trariuracrit.In  dubiocnim  tota  harc  rcscx  qiianmatcexpeniarum 
&  facultatibus  ciuscuius  cauiaagitur,vcnitcxpendcnda,e^ccwr 

i0,  & StchMf.in lutlimenta.i  1 .  C'  de ^Sg^e^'  K.urfum  quarfitum  eft,  t 
andcfuncto  jarapatrc,  fratics  cx  communi  fubftantiaci  harredera 
ftatrcminftudijs  alerc  tcneanrur:&  rectc  rcfponium  cft,nontc- 
«eri.  nequeenimdc  hacrc  ulladubitandi  fpccicscft,  Bart.  ind.i.t, 

n-  $.nec  Cattfenfe.de  cotUt.Bal.  ind.l.filia.C.h.t.  Non  obftar  4  l.fi  filia. 
l.idmfcribit.6.fHpra.b^.&l.\.%.fe^  ibi  dcbiru» 

viv« 


IN  P'ANt>ECT,  lIB.  X,         *  457 

▼ivo4dhucpatrefoitcontra€tBm.ReIiqa4  CollationuiB  jara  tnrfi 
plenju*  rraaabiraus.fuonimirara  loco.  touh.mf.de  00<w». 

Adl.M«Yius4  52» 

vOpponitur  l.ciu$  qui  *r§ .  i  .inf.dciRcb.Cred.  ubi  folvi, 

/ 

Ad  1.  ult« 

De  rcfcindenda  divifione  vide  omnino  qu*  ponimus  fiipra*/. 

COMMVNI  DIVIDVNDO- 

TlT.    II I. 

Ad  1,  fi  quis  putansA 
5.  fivc  autcm.  2. 

HVic  tcxtui  opponi  folet  1.  Iiberro.  /1./.  fin,  de  Neg,  Geft.  Vide 
ous  nos  ibidcm. 

Adl.communidividufldo.7. 

I.  Empbyteutica  pradia  an  &  cjuatenus  dwidantur.  &  2. 

3.  L^ncejTantea/teroex  bdredibus  quicanoncm  plvunt 
fingulifro  parte>cejfanteunores  totaincommijjum  cadaL 

4.  Jz*(d fi  unua  nummus  folutioni  canonts  dejit» 
U\yib  dberoetiam  integrum  canonem  folvi  pofie&jua- 

temts &num.6. 

ETiam  f  prxdia  ve&igalia  feu  emphyteutica  divifionem  recipi-  *• 
unt,  utin  Ijtcmpradia.iQ.  Fam.Srctf.  Scd  hoc  tcmperationcm  f  a<; 
admifit,ut  fi  divifio  alias  quoque  commodc  ficri  poflit,  cius  generit 
praedia  regionibus  non  faciW  feparcntur.  Ne  fciliccr  prseftatio  vcc- 
tigaljsfacilcconfundatur.<w£iV.Vndcquxfitura  eft,  Antfi  ab  em-  j* 
phytcutjsduobusqui  uniusfimul  hatredes  fuctc,canon  propartc 
inferatur.ceflanreatrcro^res  tota  in  cororoifturacadat?Quod  roaeis 
eft,  cum  in  iolutionibus  pccnarum  perpctuum  fit,  quod cis non  fa- 
lisfiat  partium  prttftauonc.  IJtarcdof,  if.$.idemjuris*& $>ft<J'f*pr* 

Mmm  fam. 
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K/.aiccnim  nec  pignus  folucione  parris  ab  uno  libo 
ratur &  pro  partc dcbiti  ctiam  tutu  vcndi  poflct J.fmecefttrw.  $.  § . 
fnnm.dc  Ptgn.sifi,  Planc  n  rcs  vc&igalis  taiis  fit  qax ab  imtio plu- 
rium  fuir.vd  quarconfcnfudomini  divifioncm  admifir,  ur  finguli 
potfidcant  ranquam pbfleflores  rci communis,finc  dubio  8c  Cano* 
ncmcoramuncm  folvcrc  pro  parre  porcrunt,  ncc  commiflura  lo- 
cum  habcbit.  *rg  tex,  m  t.frntttuui.  mfrd de  PtthL  &  V r8.  Quod  iu 
propofitodivcriumcft.quiates  vccljgulis  totapro  fingulis  ctiara 
pottiontbus  cmphyrcufcosiiidivMuo|urc  fuppofiraeft,qu6d  do- 
tnmuscura  unoranruraquiabinitiotocum  habuic.ca lcgc  ccnica- 
cur  concraxiflc.Tfarr.f* dJ.franeUti  §. i .  Uf.ml.z,  C.  deJmre  Empb. 
Plane* quod  f  lafon  oerhibcr.uc  n  unus  quoquc  nummus  lolutioni 
canomsdefic,  nihilominus  fundus  in  commuTumcadar,  Inf.md.l. 
a.idre&ius  dicimus  ex  fa&o  roeticndum,  ut  fi  emphytcuta  id  cx 
contumacia  ficiat,  jurc  fuocadar.fin  mtnus,  c*  conrrario  non  cadn. 
Dcnique  quin  +  ab  co quoque  qui  partera  rc  i  emph>  tcu ticat  habec . 
canou  rotui  infcrri  qucat.nulla dubiratioefr.  Cum  6V  alius  proalio- 
(olvcic  invitopoilit,  ptr  vnlg  6Va  quocunqucctiam  rei  poflcfsore 
folvi  queat. I.  firma  \.  ftenmego  dc  (Irnfib,  f*c.  in  l,  felennUms.C.  dt 
%ei  Vtnd.  ScdfiabraIio  aliquot  anms  fdutio  canonis  otlcratur, 
dominufquc  fua  intereise  cxiltimec  ab  crophyteuta  poci&s  iflo 
cuminfcni;nequodpcriculumci  intervcrtcndar  pofsdhonis  inw 
mincac  B  rectius  dicimus  ipfum  cmphyteuram  ad  pracrlatiencm 
pcnfionis cogendum.  Cum  cmpby tcuta  non  tam  fibi  quam domj- 
nocx  propria  juns  racionc  poflidcre  ccnicatur.  /.  nuUtngttm.  C.  rft 
yo.A»*.  Prdfirip. 

Adl.inhocjudicium.  14. 
ft.convcniar. 

PAdta  ac  pratfcriprionc  divifionis  rcmedium  tolli  non  pofst  plu- 
ribus  fupra  docuimus.  m  1. r .  Fam,  Ercif 

Adl.utfundns.  jZ, 

SEnrcnciamconformcm  libcllo  fore,  fupra  docuimus. /'»*'.  1.  d+ 
£dVf».  &  itfi  q*it  mtcnttonc.  de  fudic. 


Ad 
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AdI.arbor.19. 


TJific  l.allegata  eft  in  ijsqa*  ponimusfupra  4f  ^gi  Vind.itt  /. 
"  Pemponius.  8.ubi  docutmusan & quatcnus  res foto conjun&a, 
vcl roobilisetiim,dividua an  individuaccnfcatur. 

$.Si pcrcundcm  Iocum.J  AllcgaturfuprafW.j.^V/V/J-.obila- 
tiufculc  cxplicamus  jura  an& quatenusdivifi«uera  admittanc  vcl 
minus.- 

I 

Adl.Sabinus.2S<  \ 

TTldequar  ponimusfupra**/.  f.§.pen,de'%fr.Div.<{ux  folctop. 

*jx>ni» 

AD  EXHIBENDVM" 

Tit.  IV. 
Adl#/. 

1.  l^c7ifidde.xhibendumferfin4/iseJf. 

2,  Vndeermur.  &  num.  3 . 

4.  fle  u8k  in  remfiriftsefl* 


S-Tjft  autem  pcrfonalis.)  Aflio  ad  cxhibendomt  pctfon; 
^ptr  bHHc  text.  quia  nimiram  oriturex  facto  lupprefiji 


fonatis  cft 
ioni*  rei 

<ju* cxhiberi  *  poftulatur, & quidcm  ut  Accorfios  aiitumar, qoafi 
«x contraciu.^/cqoanqoam  6c  qoodam  refr>cctuel  quafi  dclic- 
tovidcarur  nafci  ;fi  nimiruro  colparn  vel  dolum  tcrgiverfationis 
confidcres ,  incidit  enim  h*c  in  fpeciem  contrectationi  furrive  rci 
commodat*  confimilcm.  Nec  tefcrrtquod  hzcactio&anre  com- 
petitquam  reos  tcrgiverfatos  fit:  rariliime  cnim  ad  judiccro  itor 
pritifquam  mora  prscedat./.$.<fcV/*r.  Eandem interprctes  in  rcm 
fcriptam*  dix£re,  quiacontn  qucrrcnnquc  dctincntcm  pararacft. 
ut  htc in  §Uf«j1» adeoquc contra  quemcunquc qoi  reft  itoendfc  rci 
facultatcm  h^bcU^.Ufedetfirstis.^inf^od. 

iJSdcaiiaml 


Mmm  2  i«/* 


4$0  fc  BUSXI  IC.  COMMENT,  j 

I .  Iudichm  ad  txhtbtndum  dicitnr  (ummarium,  &  auare. 
2«  Summario  \udicio  pfoccditur  in  caufii  minoris  momtmi. 

3.  Bt  alimentorum. 

4.  Idtm  tft  in  Fdiclo  Carboniano  /•  & auando  mulitr  vtn. 
trh  nomint  mitti posluiat  m pofjrffiontm  bonorum.  6.  aut  a&or 
tbcontumattam  rti  in  bonorum  poffwitttndustft '. 

7.  Vtrindt  dii  imns  ejuando  ptrtculum  tsJ  in  mora* 

5.  fttm  in  txjtcuttont  )udicatt.  p.  danda  dilationt.  t+  ittm 
innotori\s. 

\i.Caufs  \urifwandi,confefiionis  &  fimilibus. 

1 2>  fdem  efi  fiid  Vrtnicp*  \ufferti  tx  movtnti  caufi. 

I  j .  Ptrinde  dictmui  dt  caufa  mtrcedts.  14.  eledionis  &  co/ia- 
sionii  eccle/taj/ ica, 

Ij.  Jtemde  caufr  miferabtlium  ferfonarum- 

/6«  Quando  in  )udutti  controverfnmeH  utrum  interrcgatio* 
nes  ai»itite»dx* . 

17  GeneraUi  ebfervatiode  caufs  fummarits  cogniticm  )udi- 
eis  reltnquendts. 

IN  judicnadeihibcudum  fummaiim  cognofcitur  an a&oris in« 
tcrlir./*riM»»cf«.*f.Idcoqueidcii.ira  nuncupint  |udiciura  *  fum- 
nurium  &  cxtraordinanum,c6  qui  d  liuecoufucri  |tidicij  folcm- 
nitate exerceatur,  Sufficir  cnim  in  ijs  proba  10  lcmiplena  cV  icrmi- 
*•    ni  judicioarbitrat)j.^/.Coi?.'Z) D.btc.  f  tactcmus r  in  quibus  caufis 
alias  furamanm proccdatur.  /.6iuc  tolcnmrare  confucraproccdi- 
tur  in  caufis  minoris  momenri.  antb.  m(j btevtoris.  or  tn  ea  Legtfl*. 
C.  4e  Sent.Sx Brevic.TtfCit.  Vndc  CuriaPurilienlis  judiccm  mulc- 
tavirquiinrcbusmiiiiinis  ordinaru proc-dcndi  forma  ufus  erat. 
j.  CosjAl.tnl  +.delntnt.Retl.  2.  Incauiishaii.ncntorumlibcrisdan- 
dorum.in  ijs  cnim  folummodoquarrKur^n  Zibcri  fuw.t.fiqMts  ali- 
-     beris?§.fivel  parens,dt  Ltb.i/fgnpfccn,  3.  Cum  filiusexedi**Jo  'Car. 

bonia.no  miniin  polldljo.ncmpoftuhr.'.}.  f. caufit.de  Carbon.tdtc. 
|f    *.Cum  tmulier  vcmris  nominc  mitti  in  polTelHoncm  fupplicat* 
/,  j .  Q.fica  dcvcntrctnpoJfcjf.Kiitt.  t  Cumob  id  quod  t  rcu*  cmanet 
f*    aclatcta&orin  poirclJioncmcxdecrcTo  magilbatus  mittcndus  cft. 
7t    l.i.tnfine.C,  Vbiln%em  tSfgi  Opor.  6.  Quando  t  pcriculiim  e(l  in* 
mora.  laf.in  LntttHrahter.de  AcqSPoff.  vcrbi  gratia ,  fi  in  cau  fa  poC 
feffionis  pcriculum  fit  nc  partcs  veniant  ad  arma,  namquc  aHas  in 
podcfTorijs  hodie  requiritur  ordinarins  proccflus,  GatU  t.  Obf  7. 
prxtcrquara  in  poflcffotijs  minoris  praejudicij.  l%momcntanea.  (Z 

Vndc 
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VnJeVi.  7.  Tn  caiWa  t  [ndicat i  pc* ofiidum  judicis  exfequendi,  in  |# 
qua  ftmjlicitercjuiritur,  aniir  jodicJiuiD./ jfDitw?/*,  ^.pfuper. 
de  Re  fttd.  8.  ln  impctratiore  *  dilatioms.  vtdeml.  propcran<i$*m.  C.  0, 
de  fudtc.  9.  In  ijs  quse  t  penirus  nororiifunr. not . »/.  m qnvdtm.C,  1; 
dctAccufat.  io.Si?gaturtontraiconfitcntem,  vcrljuranicntodcC 
latocauttfopitailt/  pefi  rtmiudicatam.fe.de  Refud.  ldcrrqnein»   1  * 
iclligcndum eftde  inftiumcntis Guarcnrigionaiis.  vtdenoftramd. 
I  poft  rem.  1 1  Quando  Princeps  tex  movenn  cau/a  fummanum  r> 
procc  flum  iniunxir.  ^Maran.p.  4.  dtftiuc.  9.       ? .  1 2 .  In  caula.  *  ij, 
snetcedis prsrcipue  profcftorum,roedJCorum,lireratorum«  t; «tV  /.  1  • 
C^" inf.de  Extraord.  Cog.  Qupd  cV  ad  mciccdrm  operaiiorura 
tc\ztumct}.t^ttbufMb:i.wrifprud.Rcm.capuit,aliegan>  Deut.  14. 
cap.efrLeviu  §m  1  j,  In  clec}ionet&  collationc  hcnefacioium  ccclc-  t4# 
fiafticorum. t&tar.d.l».  **«.*i,i4,tacaufis  >  rwfcribiiiuro  pcrfb.  ■* 
aarum,  uri  viduarurn,pupillorum,pauperum. /*c.  l.iUicttai.  $.uet 
tenuts.de  Off.Tref  T^ovtll.  1  s-cap  ft  ttbt  quoque.  1  j  Quando  in  ju- 
dicio  tcontroverfum  cft^an  intcrrogariones  admitrcndoe  Um.l.fi  v 
fne.  9,  §.itlud  quefnum.de  tnterr  i0f*rr/*£*>».Dcniquequandoalias 
tummaiia  f  lantum  cognirioneceilaria  fir,  roagni  ex  paric  magi. 
ttrarnum  arbitrio  fubjacer.  /  fepe  audtvi&.dc  Offc.TrefModd  ll-  7* 
lud  obfervemusjncaufis  gravionbus,  verbigratii,  bencficiorum, 
decimarum,  ufurarum  ,  frucruum,quz  &  ipfr  de  plano  rracrari 
fclcnt.c.  dtfpendtofam.de  Judtc-  \nfcUm-  iuniraariam  cognitioncm 
remitrere  quidcmprocclsum  ordraarium,  fcd  probariones  nihilo- 
rrli  us  &  dcfcnfiones  rcquiriplena,  .c.fepc. deVerb, Stgn.  in Clem.  - 
Cajl.btc 

Adl-'Iulianus.  9-- 

i;  n^tdexhibendtfmacjiofaratd  efi $b  rmmrnfum-  &  ' 

JNMMf;. 

j.  SemeltantuminHitui  poteft. 

guando  j*ft  remreftitutam  eadem  etUmnum  agi  fofiih 

^.qEd  si  Qius  Rem  DETER!OREM.)Redeterioii  fedditacertum  u 

^cft  hancactionem  t  clse,fed  ita  fi  rcs  lnaJiam  foimam  velcor- 
pus  fir  mutata,rr#./;/<;.narrquc  res  ira  exhibira,videtur  abefse./.iv*- 
Iter.i  3  4.rct abeffe.de  Vcrb.  Sign.  ebque  rocino  iiarc  acrio  (upcreft- 
ari.l-  etiam.  lb.deSotus.  quippc  r  qua:  fsepiuscxeadcm  caufanon  „ 
fofetinftitui./.ii.f.iww/./^.OuodGicsirmpJiciicrdolovcl  culpa 
poisefsoiis  fa  facu  dctciioxjin  tactum  actio  ( ucccdit.  /.  txbibitionis. 
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C.adZxhib.  veletiamLcgis  Aquiliar  adtio.fi  corporc  damftumda*' 
tam  CU'l.tunfolttm.i  $M  ReioYind.Non  igiturfut  Coftaliusicnfifse 
vidctur,  inf.in  l.i.Commod.)  (i  fciens  rcm  Ixfam  a£or  rccipiar,  fibi 
indamnoraccoprarjudicarrfed  idcm  alijsetiam  adionibus  rcfar~ 
ciri  potcfhprr  text.jam  aiegatos.  Nec  dcfcndit  Coftalium  I.  ult.  dc 
EoQuodCcrtoLoc.quamillc  proopinionis  fu«  fundamcnropo. 
nit,quia  ca  firaplicius  dc  nurgatione  morc  agir.eoque  ab  hac  re  pc- 

fc  nitus  cft  l*eparara.Ncc  obftat  U.  q0i  tabolas^x.  fl.ad  L. Aq.  ubi  & 
hoccafuadexhibendumacciodatur.qoia  id  iraeftquando  ftarim 
ab  initio  rci  corrupt»  noroinc  ad  cxhibcndum  agitur.Porroquod 

4,  Do&eres  •  cu m  hic  tum  infra  in  /. 1  i.eod.  L  i .f ,/i  res  depof.l.  j  , i . 
(ommod.  latius  difputantdeactione  una  ac  eadem,aur  alia  rci  hefx 
vcl  corruprx  nomine  pepius  inftituenda.id  nos  plcnius  alibi  tracra- 
mm.vid4  m  l.&eltiawttr-7.$.  nonfomm.fuf.  dt  Dolo..&M.s.  Sub- 
tll.no  Jf.  c%i4. 

Adl.n.J.  i,  • 

TTMequaponimwin  l.9.$.fcdft*uu.C*pAcod.  VbicV  hicfo- 
*  cus  explicatur. 


L IBER  VNDECIMVS. 

DE  INTERROGATIO- 

NIBVS   IN   IVRE  FACIENDiS  ET 
INTERROGATORIIS  ACTIONIBVS. 

PAuciflima  hoc  Iocode  hac  re  tractabirous,quia  inrerrogarioncs 
injure,pra?tcrqnam  incafibusperpaucis,  non  frequcnrancur. 
Uthicinl,  i.f.i.h.c. 

Adl.I. 

|.i«TNtcrrogatori«  actioncs  hodie  non  frcqucntanrur,quianc- 
Xmocogitur  ante  jodicium  de  fuo  jure  ahquid  rcfpondcrc, 
practcrquam  in acrionibus  hxredirarijs.  m  kic.  &l.coguC.  dcHar. 
fet.  Et  quidem  videhur  olim  confuetum  fuifte,  ut  quifque  in  caufa 
etiam  proptia  inrerrogari  poflcr,  undc  (i  quis  cx  refponuonibus 
propnjs  conYcnitctur,intcrrogatoria  actionc  convcniri  dicebatur? 

Quanquaa 
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Quanquara  interdum  raterrogacus.an  hasresftrj-erpondere  non  co- 
gacur.utficonvcniatura  xcmotferbmt€  /rjr.Scdhocjure  Codicif 
corrccruraelt.Gpoflcfsor  ha»rcdiratis  ex  contractibi»  dcfiincti  in 
judicium  vocetur.  Lfittjjm  Mtem.CdeJItr.Pet. 

DcniqucintcrrogMonaactio  diciturqure*  refponfo  interto- 
gati  datur  Lde  tttate  1 1.  f,  <jui ituerwttms.  infrk  eod.  ur  confefsoria 
tnterdum dictacft.qu*ciconrcrsodaturffcuconfcfljoneuItrO  fa- 
cti.  non  qucd  propria?  ec  acrioncs  ffht.fcd  quia  finc  altjs  probatio. 
num  adminiculis  ex  rcfponfoac  confcfso  parara?  funt.  lunge  ta- 
meuhu  quajpommus  fupra<»  Lttlt,  dcRtiftnd. 


Rnis  fccundae  panis. 


• 


Digitized  by  GooqIc 


p.  bvsii  ic: 

COMMENTARII  *M 
ANDECTAS  DNf 


:iVSTINIAKI  SACRATISS. 
P  R  I  N  C  t  P I S. 

cum  diiFcrentijs 

1 VRIS  CANONICI, 

IT  CQNSVETVDINVM XT>  VSV'1** 
huius  fcculi  compofiti. 

Par*  III; 

gu*  fkrdftt  twrA&ttnm  &  neg$$uti$tmm)*r4 

Nn» 


KOBILIBVS  VIRIS 

MAGNIEICIS  DO 

MINIS,  P  RAETO  R  I, 
CONSVLIBVS.  ET  MA* 

GISTRATIBVS    ORDINIS  IVSTI- 
TlAE   PARITER.   ET  POUTIAE 
PotcmiflimaeL 


AMSTERO  DAMENSIS 

cipubl  .E     o  rij  ibidcra  beatifs  imi^ 
in  orbeterrarum  omniummaximL 
Au&oribusPrudentiisimisFelL- 


cifsimis, 


mm  fdrtm  tertUm 
OmmentAriorumtnfandtctAsL  tM*g^ 

Dicat,  C$nfecrdt 
fAiilm  B*a  IQinptl/Ms. 


DE 


Digitized  by  Google 


1N  PANDECT.    t!B.  XII* 


DE   REBVS  CREDITIS 

SI    CE&TVM   PETATVR    ET  DE 

Condiftione, 

Tit.  I. 

AdRubr.&l.i, 

1 .  Crediti  vox generalii,  intcrdum Jlriclior  e/?.&  num.  £ 
2  Creditoris  voxarBior* 

4.  Certtcondtclioanexmutuo  induai  ffeciem  certam.  &$i 
6»  ^uarehictttulus  ft  infiriptns  de  Condiclione. 

7.  Sub \enerAiitit4tlo  hocquAre  edkatur {cparatim  dtCom* 
modato,  Vepoftto.&e* 

5.  In  condiclicne  furtiva  quidfingulare* 

p.  \^4n  eitam  certi  condifiio  ex  \ontraclu  innominatojtt. 

CRcditum  t  feu  re  crcditam  a  crcdcndo  dicimus,  cuius  fignifica- 
tio  generalisad  qu«mcunquc  caufam  perriner,exquaexigi  ali- 
qua^dopotcft./.i.A/r./  creditorcs.io.de  Verb.St$n. Vlpianus'ramea 
crcditoris  nomcn ci cui  iubcondiiionc  lcgatum  cft,  convcnire non 
pmar,  incontradtu  conditionah  contra  ftaruit./.  iscui.de  Obl.& 
t>4ct  Sedcadiftinctio  ad  arctiorem  eius  vocis  hgnificatum  rcfc- 
icnda  eft.  NamtcVftrictiusintcrdum  crcditum  pro  mutuo  dtci- 
nnis.l.ij.i.vrrb.tum  w  ceteris  rebut  tdeo  mcredttum  irenenpofu- 
rntts.  tnjra.  b.  t.  Sic  cctti»condicnogencraIis  parata  eft  in  omncs 
qm  rcn»  vcl  pccuniamcertam  dcbenr  quacunqucex  caufa.  i\  9. »». 
fraeod.  fpeciatim  ramen  hk  cV  pro  mutm condicrionc  accipliur;  1 
quemadmodum&  ahas fpecialisacrioficertum  petatur,de  Sur» 
fk  agiis  cValiadc  Chiro  g  x.  aphis,  propoftta  fuit.  G.Tbeo- 
dof.  iilotit.  Vndc  quarlitumcft,  urrum  t  gcnerahs  actio  certive 
condictio  harc.cx  mutui  caufc  fpcciem  induat  finguIarcm?Quod 
magis  caferl.i.verf.naminceterts.infra.PUnihccr  idali|dHpu. 
tcnt  ( diflcnferunt  cnim  in  ha€  rc  BrOCa.-dici  sb  V!rraii;or»ranw, 
hanc  fc.fententiam  probat  'Bart.  bicquem  &  ccteri  luli  fecutt  fnnt\ 
I  quo  ciil.cnfcrunt.Ttf  rs;  ttt  ^eOafert.&atij  Gailt auos  fequitnr  Zaf 
btc,  ftJftS^.jumen  qurftiocaomnino  nihilieft.parum  enim  rcfcrre 
dicendum  cft,  urrum  adoptionem  adrogationiin  fpecieoppofitam 
dicas  ingcncris,fubftantwmanctc,fivc  inducie  fpcciem  cerram-, 
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&  perinde  igttut  judicandum  de  ea  qusftione  cft.  Dcnique  cvim  «• 
hoctitulo  ptxcipucde  condidtione  ccrti  cx  mutuo  agatur,  rc<£W 
«ddituro  tubricarfuu,  de  condictione.  nam  tametliomnisa&io 
perfonalis,  quaintendimusdari  fleriTcoportcre.condidlio  fit.  $.1. 
jnnc.  $.  appeliamns.  InR.  de  tsftl.  routui  tamcn  attio  hoc  nominc 
propric  lignatur.iw prtnc.Infl.Qtttb±&Cod.Obi.  Re  Contr.  ad  cmus 
firoihtudinem  rtliqux  condictioncs  dcin*  vidcntur  introductx. 
Sub  gencrali  vcr6  tituio  de  condictionc, t idco  fcparatim  dc cora- 
xnodato,  ptgnorc,  dcpolito  cdictumcft:  quia  condictiombus  pro. 
priis  ferc  contcndimus  dari  oportcre,  cac  autem  accionesnudam  . 
tautum  rcvocantdctcntioncm.feu,  utimptopricloquamur,poflef^ 
fioncm  naruraleir.  /.  vidiamm.  J.  fipojfejfuncm.  de  Vfur.Cujac  in  , 
P^r.^.r.Quanquam  texpcdnum  fit.etiamcondictionc  furtivapof- 
feiiloncm  avoi  \n.arg.l  ftve  mantfeslum.  1 0.  infra. de CondtQ.  Fnrt, 
quippc  qu*  ioh  dominodatur./.  1  .tflottt.Sc  idcirc«eadem  coa- 
ventus  rcm  darc,  hoc  cftdominiuratransfcrrc  nonpoteft.  Scdan 
cctti  ♦  condicuo  etiam  ex  contraccu  innomuuto  corapetat,  infra  1 
Utcuiutml.f.kj,  ubtvide  noftra. 

Adi2. 

K*  tj^nummqnii  &  nnmt  10. 
z  Anmmuumfutrttftmthi  tofdtmnummos  rtftitudsquo* 
tibt  nrntuo  dedi.  * 

3.  Si  pecunia  abinitiotkmemedeturuteademreftituatnr^ 
ommntnumfit. 

4.  Gentristiufdem  reSituendi  a^ualitas  requiritnr. 

/.  Humctqutaurcam  pecuntam  mutuo  acttpit,  rc(lituidr* 
£tnt€dfofit,&  a*  a/tertns  montttjttm  quatenus,  nnm*  6. 

7.  J^ui  argentnm  non  fignatummutuo  stctpit,  an ftgnatum 
Ttddtrt  po/fit. 

$.  gwd  \utis,fiquis  fmplttUer  dtxerh  atcipe  bantpecn^ 

o.  Kjidquodttm pus  dHimatio  refertnda ft/emijTtve» 
I/.  CtntTmCf^mUiuianrtBedtvtdatur  k  DocJoribus* 
/2.  Ctufefio  procuratoris  de  pecii^Amutuh  accepta  an  ntcont 
dmiufi. 

X  3  •       res  mntuo  dari  qnoant .  &  num%  /4, 
/>«  \*dUudproaJio  invito  mn Jclvi. 

Mutuum 
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MVmumeftUomractus^quoremquantitariSjideftqnjepon-  . 
dcrc,  numcroaui  mcnfura  conftar,ita  damus,  ut  cadcm  no«- 
bis  gcnerc  ac quantitatc  non  ctiara  in  ipecie  reddatu  r.nam  ut  Pau- 
lusair,  fiiradciurnrpoftearcddaturidcm/cGmroodatum  crit  aut 
depofitum.  ut  hU.  Vndc  quarfitum  teft,an  rrutuum  fuetir,  fi  cof-  ** 
dcm  nummos quos  tibi mutuo  dtdi, curo poftca  ijs  non indigcrcs, 
mihi  rcddas?quod  Azonon  purat.cum  cadcm  fpccics  rcddatur, 
nongenus,  contrahunc  tcxtum.Divcifum  lamcnobtinuit.  necjue 
enim  in  formacuiufquecontractusfquac  propriamrci  cuiquc  fpc- 
cicm,  fcu,ut  Logici,  quar  cflc  tcidat)  ioiutionis  evcntus  fpccta- 
tUT.fcd fola  partiumconventio &  contrahcndi modus,  ea autero  in 
nruruocft  nuroeratio  quantitatis  hac  mcntc  facti,ut  eadcm  gcncrc 
quanrit&s  reftituarur.  vrmc.  Inft.QMtb  *&€od.%e  Contr.Okl.efrfer 
hune  text.  gl  hU.tu  verb.  magu  quknt fpecte.  Burt.hU.  DoneU. 
Zuf.num.}.  Non  murat  quoo  iolutio  obligationis  facta  proponi- 
cur  fpccie  eadem,quia  hoc  fuit  cx  aocidcnri,  7)D.  hic>  &  ad  intcri- 
tumfeuiolutionemcontractus  pcrtinct,nonctiamad  contrahendi 
fbrmarru  Siveid  (olutionisdiverfirasforroamcontracrus  mutarct: 
jamarftimationrs  (blutio,  dclcgaiioiicm  &  novatio  hoc  cfhcicnr, 
utncc  ab  initiomutuurr  contiactum  intclligatur,quodtamcndi- 
scnr  ncmo  luriipcritus.Ceteruro  »(i  abinitio  ca  contrahcmiuro  3, 
intemiofir  ur  cadcrrrquantitasin  fpccic  rcddatui,  vcibi  graua,fi 
quarcs  in  pompam  utenda  dctur,  vel  inalium  qucmcunqucfi- 
ticm,ncquaquam  mutuuroerit,  uthtc.  &t.  j.f.fin.&t.feq.  infrk 
Commoduu  Sed  gencris  r-a?qualitasrcquiritui,r.eiialtcriusgcnciis  4* 
quantitas  pro  altera  dctur.verbi  gratia.fi  de  vino  conveniat  pto  tri- 
tico dancto,  non  mutuuro  fcd  permutatio  fiar-  Confiftii  enim  fimi- 
litudoca  in  hoc.qucd  altcra  fpecics  icu  rcs  quantitatis.  aheriusvi- 
ce  per  fo lu tioncro  in  gcncrc  fuo  fungi  t  u  r.  §.  i .in h*cl. Qu amobre m 
in  propofuo non eft  opus  ur  ahius  inquiramus,  quaic  rcs  quantita- 
risin  genercfuofoncticnem  rccipcrc  dieantur,cum  fatis  fitquod 
tcxtus  hic  cxplicet  fe  ipfuro.  VUut  aliud  genu»  pro  alio  folvi  non 
pofle  ccrtiflimum  cft,idqueplunbus  infracxplicamus,  tn  Lvtnum. 
xa.>ff/fiu4.rir.illuddiiputatumcft,Num  eiquiautcaro  I  pccuniam  ft 
mutuo  acccpit,rcftitui argemca  poflit,  fivc  an  alia  noneta  iolutio 
ficri,quamquacomractumrootunm  eft.  QuodlianchlShon  pu- 
tar,  Hart^dLt.i  fiu.de  tAure&  sSri.  Lf£&uul.  Alex.& Aret.hU. 
JmrnUtnl.PjtuJx!.  dl  oetut.  Ablui  tn  c.quamo  deSolut.  Movcntur 
iljsniento  huius  textus,  quo rclaturo eft  aliud  pro  alio inviro crc- 
ditorifolvinonpofle.*r*/V.  Fachinseus  ramencomraftaiuir,prr/. 
TMulu4.99.ineifitulMStcreditorem.de  S»/wr.Nosdiflinguircuscx  mo-  fjjj"? Jj 
ribus  hodictnu;ntpccuuianumctau  qualifcunquc  k>co  alicrius  7"' 
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imituo  darx  folvi  pofij  t,fi  non  interfit  c reditoris,  c6  quod  hxe  no» 
ram  cx  fubltantia  quam  quanriutc  ufum  dominiutnqueprxbct. 
Lt.deComr.Empt.C^aod  li  vcrocius  intctfit.contrarium  dicimus. 
per  *\l.crcdttorci.altasl.rPanlus.altas  l-  debitoret.  ye.dcSolut.  Atque 
hxc  dtltincuo  conluctudine  probata  cfr.  B*rtol.&  Fachin.d.Ioc. 
Quandovero  crcditorisinrcrlir,  id  utalias  ira  mpropofiro  quoque 
flV/^r*      *n  f^cro  coniiftit  ,  &  judicis  ofhcio  expendendum  cft.  I  llud  '  apud 
*.    Molinxumannoutumett.inGallia  neminettt  cogt  minutam  pc- 
cuniam  rccipcrc  in  dcbitis  magnx  quantitaris.  Quamobrcm  rrac- 
7.    tanpotclt,  An  is  qui  non  t  (ignatam  argcnti  quantitarem  mutuo 
acccpit.fignatam  folvcrc  qucat,  qood  rc.uti  pareft,exarninau,in- 
ter  plerolque  conftat,  etfi  cnim  nonnutli  id  vix admifillc  videant ut 
Butrtg.rfr  Hteraue  Salt..tefie  Aret.necnon  *Pctro  efr  Linoadl.ftquu *r~ 
gentum  C.de  ri)«i4f.quosirfosetiain  hic  tcxtus  movir ,  cVcontra. 
xiumalijs  vifumfucrit  (quod  indonatione  rVlegatoxftimatid  pro 
argentodari  poteft J.fiqHurargentum.C.de^Donat.l  1  $.fw  dcAttro 
ejr  tsfrg  Leg.tjr  l.cttm  aurum.  fprotnde.  D.  eod  gi.  Alex.faf  Occ.%Al~ 
ti*t.Zafbtcm$mmutui)ineoiir\Knomncstc  ipfa  convcniunt,ur, 
fieiuldemboniutis  &  ponderis  mimrni  fignati  fint,  cuius  quanti- 
usdau  fuit,non  refcrre  utrum  ca  1.1  nummis  rcftituatur.  lllud 
tamen  cbntroverfumfuirancreditorera  argcntum  xrc  contami- 
narum  recipere  pro  argento  puro  oportear,fquod  Caftrenfi  pla- 
cuit)an vei6contra  (quod  Alexandro vifum  cftj  icd  rectc  Alcitrus 
jefpondir,  fi  non  interfit  creditoris,  id  cll,  fi  tanto  ampiius  dctur, 
quanto  Sc  inxqualitas  rcfarciri,  Sc  fumptus  fcparandi  xtis  ac  pcri- 
culumigneconfumcndi,  repenfaii  poffit,  Caftrcnfis  fenrcntia  ad- 
mitutu  t,pcr  d.l.  Paulus.  currque  ea  Sc  A lexa ndn  opjnto  conveniat; 
quia  h*c  non  alirer  proceditquam  refpettu  diffcculutis  cV  fum- 
ptus  unum  lbaltcro  feparandi.  An  vero  pccunia  mutuo  dau  fta- 
tim  rcpcti  oueat.infra  tractamus  fuoloco.  edl.eum.qHt />.§.  quotict. 
M.    de  Verb.  Obl.  Ceterum  fi  quis  itaf  pecuniam  tradidcrir,  ut  limpli- 
ciuidixerir  accipe  hanc  pccuniam  ,quefitum  cft  quis  contra&us 
fit?Nonnullicninimutuum,cfrc  volunt,  Ctn.iul.  incendtum.  C.  Si 
CertSPet  Bart.Angtl.Cafir.  ad  l.cum  quid  1 .  ivfra  h.t.  movct  qu6d 
ex  ipfa  pccunix  numeratione  rautuumargui  vidcatur./4<rmi cendi- 
ui*,y.  quoniam.infra  eod.t.Lttctus.  1 .  Dtpofcjr  l.in  nxve.  Locati.  Alijs 
ver6placuirconrrac{^2! innominarumellc.  Alcitt.ind.  l.cumquid' 
num.it-2af.num. 41. e*r lth.§ing.'R*fp.i.~ ;.  idoucex  eocollcctura 
cft.quod  indubiocontraciu*  quifque  produccrc  acrioncn»  pr*e(cii— 
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iHcntc. per  doQrtnamCafir.  in l. 1.  Si  qxis  Caut.  Mcnochiu s  verd  co 
cafu  douationcmcontracram  cenfet.  Afcnocbjtb.}.  Trafnmp.c.j*., 
tmm.  17.  Movec  cuni  quod  dici  folct,  Repeti  non  pofse  quodquis 
fcicnsanimo  repercndi  ptzfrat.l.quod  quis fcientje  Condtct.  Indcb. 
fcgo  refpondi  in  tam  abiurda  iptcrprctum  varietate,  rcrn  ex  facto 
aibitno  judicis  rehnquendamc&e,  arg.l.  1 M  fure  Delib.  Vr  nimi- 
rom  quam  maxiraaindaginc  furopra,  n  apparear.quid ftatuendum 
fit,  illud  fcquatur,  fin  lccus,  quod  miniroura  e)igitur,ut  fciliccc 
resindepo(ifumcAdar.j>/.j«4. L  l.infrab.t,.  Necadrcm  facit  d.l. 
quod  qtns  fcicns.de  Condicr.  Indcb.  quiaea  procedit  quoties  pra?- 
ftatiocx  tali  caufaprocedit  qusc  foludonc  facta  rcpetitioncm  per 
fcfmpcdirc  confuevir.  Siquidemdonationcm  in  cafudubio  uua 
prac/u mi  cxpcditu m  cft.  /.  cum  de indebito.  de  Vrob.  Planc  fi  t  occafio  f* 
pottuiet,ut  pecunia  mutuo data arftimanda  tit, ad  quod  tcmpus ic- 
rerendaa-ltimatio  fir,infra  rra&amus,r* i,vinum.b.t.  fcft  vcro  »  mu-  |9# 
tuiconrraceus  ftridti  juns.  DT).  in  $.*ctwn*m.p*r  tbtnot.  fnft.de 
tsfct.  QuoditadecontraOupermctonumiaindicimuSfhabitafci* 
bcctrarionecrrectus,  hoccft.actionisquxexmutuo  rcfultar.  Scd 
&  luris  gcutium  cik  purarur.  §.  &ex  hoc  Iure.  Inft.  de  lure  Nau 
(jent.o-Ctu.  Dividiturt*  vcro  iu  naturalem  qui  folaoumcrationc  n; 
&  parriumconicnfu  con(tat^acciviIemt  quat  IblacautioniscxpoG- 
ttunc  pcrficHur,cum  pecunia  rc  ipia  numerata  nen  fit,  &  mixrum 
cui  jUb  civile  pet  ftipulationcm  vci  confimilcm  contractura  coopc 
tziut.£l.bic.m  §.fin.Zafhic.in  $.ult,  num.  14. t&Cinf  & Schueid,  in 
fnncJnSt  doObl.  QuxRcfint.Scd  eadivifiootper  fe  jun  noftro 
ignotacft.ua  nclciocm  idoneo  deferviat  fini.Cuiufmodi  innumc- 
ra  apud  Icgu Itics  dcprchcndas,  qix  tamen  rc  ipfa  ofliciun  t  magis 
quamir.ltiiuant,  Dcniquc  an  conrcflio  procuraroris,  qui  *•  adpe-  *u 
cuniam  routud  accipiendam  conftiturus  cft,domino  nocere  quear, 
quod  nonnulli  hoc ioco  tractarunr,id  nos  fufiusexplicamus  infra, 
in  l.certum.6.  jf .  fed  &  an  ipfos.  de  C  onfeJf% 

S.  Muiui  datio  consisiit  in  his  rebus.  )  Videarous  quas 
dcmuro  rcsmutui  contractus  admirtat,  tt  qoidem »  gcneralis  ea  Htf 
dcfinitiocft,  Mutui  dationcm  in  his  rebus  confiftcrc  quxpondcr& 
numcroaut  rocnfuraconftam,  *//?/*. Qualcs  func  pccunia  numc- 
rara,  triticum,  omnc  fiumcnti  gcnus,  butirum,vinum,oIcuro,  lac, 
argcntum  ,  mcr^Hura  quodcunquc,  ligna,  lapidcs  qui  vcl  mcn- 
fura,  vel  numero  vclplauftiiaut  navigij  «qualis  reftitutioncad- 
pcnduutur.  Idcmqucdc  panibus  i  dicimus.  Quod  Iicct  Bartolus  14» 
nadcfiniar,  fi  pondcreconftcnt,  flnrr.  bic.  tarccnquinidcro  lit  ett. 
amfi  nunctcmurumum, &cx  hoc  tcxtu  conftat,  &  vulgorecc- 
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VetCNAM  fM  ciTifut.J  Nota  fex  hoctexra.aliudproaKo  t*J 
vico  folvi  noo  poflc.Quod  quatenus  itf  fit,  vcl  mia&s,  fafius  infr* 
tcactamuf,  m  Uvtmsm.  ftii  utfidud.  &  fupta  to  ptioctpio  huiual. 

AdUcum  quid.j. 
I.  Tinstm  vetus fr§  **v§  vei  tmrs  mvttenms fiMftum 

4- 

r«  rtdddtur. 

5.  ^MiurisJt*e*uUemJeipfin*ntm  utlumejfe  cenSht. 


Hi 


£c  lex  ♦  notanda  in  co  eft,  qaod  i«  mutuo  quantirarem  no» 
rnodo  gcnerc,  fcd  cV  qualiraic  parcm  folvi  oporccatj  Proinde 
vinnm  vcl  alia  res  nova  pco  vctcri",  fic  vfce  verfa, vctuspro  novo 
fblvi  nonoot^t$M.^l.(j^ofr.bU.AlciMtmibidjmm.\  kQuod  hiBC 
tcemperationero  habet,  ft  mrctfit  creditotb  poctus.qualc  dcderar, 
reciperc,quamnovum.4rg  lcrtdttora.f<).dtSol*t.n*mrieias  ruhfl 
tnterfit,cV  pcrinde  bonum  reddatur,  quin  vetus  pro  novo  rcuirui 
qaeat,nulIadubttaiio  eft.Proindc  quodilattoittsrroc  locolongiori 
cUicarfu  ptofcquitor  utrum  fieri  qucat ,  ntmirnm  vetus  pro  novo 
folvi.anvcrocontra,  idoroneinfactoconiidir.  lllud  quidem  con- 
ftar,nonnu41uro  vini  gcnus  vctut  racliusefle,  utidc  Rhcnenfi  vino 
pterumquc  evenicex  alio  vercVgcnere  uovura  przfcrrijqooddc-vi- 
noCallico  in  htsfaUemlocif  Belgicxconiperrumeft  :  fed  lnrerim 
bcncdictio  divina  unius  anni  tanta  eiTeporeft,  ui  vioum  rcccns 
quocnnquc  vctcri  pratftantius  ftt,-  quo  cafuetiam  dc  vino  Rhc* 
ncn(iconftat,novum  prxrerendum  vererieffe.Rurfusquc  evenite 
poccft  ut  pofterioris  aoni  calamitas  tanta  (it  ut  deGallico  eciam  fta- 
tuamus,vetus  praefcrcnduronovo  eiTc.  Proindc  lorifconfulri  rcC 
ponfura  hoclococum  temperaroentoaccipiendumeft,novampa« 
ta  pro  vcteri  (blvi  non  pofle,  fi id deterius iit.  Quatenu s  +  verd  hoc 
icafitan  rainus,  idomnc,  quu.ut  dm,  cnnliftit  in  facto:  judici  cx 
ofticio finiendum.  Planc* r  quod  dicimus.tacite  actum  intelli^i,  ut 
pcrinde  bonura  reddatur.*/  hic.  id  dubirarionem  admif  *x  co, 
quod  hiccontracrus  ftrictt  juris  cenfetur;in  quogencre  nihil  vcnit 
pia?rerquam  quod  dicto  comprehenfum  eft.  i.qmc<jMtd*(rtniends. 
59,  Hbinot.DD.dc  Vtrb.Obl.  fed  rcfpondcmus.dc  boniutceadcm 
qumtitatis  cautum  inrellini  ex  ipfaconrractus  huius  natuta.  rt&t 
LinajtLm prtnctp.  JVCod.  ^eCcwr.Dcniquc,  fi  t  Timph- 

ciusuurncoiouinctatiuot,idqucfinc  cxpieffione contracrus^quod 
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•negotium  initum  inrclligarur ;  fnprdevponimusadL  i.num.t.  h.t, 
Planc  fi  occafio  poftulct  iit  dc  arttimationc  quajratur, quid  ftatui  q. 
portcar^infratra^aniusin/.WA^w.  ix.  h  t. 

Ad  1-  fi  quis  ncc  caufam.  4. 
7.  £>uid juris ft  de  re  defojttari  folius  grdtia  relicJa,  ejr  n. 

2  f  tjr  6 

1 .  Dequo  fericulo  hic  textus  dcctpiendus  quam  co/ttrover- 
<vcrfum  f>t. 

v  4  De pofitd*  iu  quife  dcfoftto  ohtulit  ad quod  periculum  te- 
neatur  &  num.  7. 

> 

QVi  pccuni.irr  'apud  alium  folius  recipientis  caufl  df  ponir,  * 
veibigiariJ.utK  camufui  fuo  linc  fctnorc  quando  vclu.mu- 
tuoufurpcr.rcm  dcpofiiari]  penculo  rcliiKjuic.  Quod  6c  ira  dc  co 
cil  quifpcciem  Ucndcndam  acccpit  ut  ptetio  urererur.*//;/ccW*  t» 
/.  rogaflt.  mfraeod.  Sed  alias  111  ncpofiro  pcricuirtThdcponemus  cftt 
nifircusfit  lndolo  .1  coneratlns.de  Reg.  /*r»  cumdepoutum  ferc  co- 
trahatur  gntia  dcpencnris.  Sed  +  controverfum  fuitdc  quodc-  u 
mura  pcriculo  hic  tcxtus  accipicndusfit.  niwSc  periculum  inrer- 
dumdenorat  damnum  pcrculpamcontingens././i*# cerf.  ».$.  com- 
modatum  er  > -fea  Commod.  Cctcium  quia  cV  fubinde  pro  damno 
farali  po;iitur,  ut  Lf%  gratuttam.  §.1.  &  i.de  Prafcrtfi.  Vttk%l.  \  >C*  " 
fommod.dubuitum  cftdequo  peiiculodepofitarius  m  fpecic  huius 
lcgis  tencatur  ?  loannes  enim  gloflator,  (auem  fequuntur  Dectust 
xS\toltn*us.&  Donei.btc.)  cum  ad  cafum  quoquc  fortuitum  tcnori 
putar.quii  hic  comraftus  naruram  mutui  induar.inquo  certura 
eft  rcm  intcnre  periculodomini,/.i»«w/&n»f.  C.Si  (ert.  Ptt.  idque 
cV  perd.l.r  iJnfracod.cvinci  vidctur  Bartolus,  Cartreniis,  Zafius, 
Vighus  conrra.  hoe  loco.  rcm  deponentis  periculo  ei1e,priufquara 
puta  depofirarius  ea  uratur.  quandoenimad  idufque  momcntum 
dominusfir,  mcrito  qnoque  cafus  fortunardamno  ipfiusaccidit. /. 
ptgnus.  C.  de  Tifn.  AB.  Quaroobrem  t  &  alias  depofitarius  qui  fc  4 
dcpohtoobrulir  pciiculo  fc  obligaflc  dicitur.cum  tan  en  tantum 
deculpa  lcviflimatencatur.  l.\.%.fape.tnfrd.  Otpof.  Et  hoc  ioirut 
magiscft.Ncc  muiat  hictexros,quoniam  t  in  dcpofito.etiarointcr»  t« 
dum  pcriculum  vcnit  nominedamni  quodcolpaleviCfimaaccidit. 
ut  tn  d.l  1  $ .qxod  fape  fac.d.l.f  .%.Comrnodatuu*.Vio)ri6c  1 6c  parura  4 
ad  rem  facit  d.l.rogalti.  $.  lancetn.  quia  quod  ibi  dicitur  fine  culpa, 
dcculpa  lataaclcvi  accipiendum  cft.Certumteniro  cft  rcrocanj  ?t 
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jadicandacfTeex  regulageneralidepcriculoacdamno  rci  tradi:^,. 
ut  confidereraus  uinus  cotrahentiuro  gratia  conventum  fit,  quan- 
do  igitur  in  propofito  fohusaccipicntisgratracontra&umcfri  con- 
ftat  ctumeuro  qui*ufui  lolius  fuo  revnrccepir,  pciiculoquoquc  iU 
lam  habereluo,adeoquidc  utadculpam  Icviilimam  obligjtus  rlt, 
pcnculo  opyoCitzaa.perd.  I.  centractus.  de  %eg-  Im.  Eitra  cam  veio 
cerruro  eJt  rcm  quamque  dominoperire.d./.  fignu4.iZ.de  <P*gw. 
tsfct.rDD.tnd.l.contractHitV\*x\t.  fircs  ab  initio  arfti  mata  fit,  fine 
dubio  pcnculum  omuc  accipicntiserit.  Li.f.i*dc t^fttm^  esfct. 

Ad  L.Quodtcjnihi..> 

i .  Vebitot  (feciei  quam  frimum  in  mora  efl,  oblioatur  tti 

ffTtCSk. 

*  x^tn  idem  fit  dt  dtbttort  tjui  fetuniam  dtbet  rtfftdu  rti. 
Inrtbusa/fimatodatts  tutus  ftruulumfit. 

4.  ^uod  dittmm  morofum  dtbttortm  ftriculorti  obltgari, 
an  id  t/tam  ftrttntat  ad  meram  ex  re4 

5 .  In  dcbvoger.erts  qutd  \utis  de  reifertcuU ftt. 

6.  guid  )uris  ftrtdttor fuerit  in  mora  retifiendi. 

j.  DeUttainftttculo  rti  fubtundoan mora  aqutfartntut 
&  quattnus. 

g4  Culpa  quatenus  mordftmilis fi  in  hac  re.  tjr  num  9. 
io.  In  vtnduattontbus  divtrjaftruuliratioeHab  atficni* 
busin  fcrfonam  tjr  num,  i\. 
II  Occidiffequisduatitr. 

1J.  2%$id  jurisdt  feriiuh ft >f fromtfus  ft frxus  alie» 
nus* 

14.  J>uid (i quisin  culfa  rtiftrdiufuerit,  ignerans  tamtnft 
dtbtrt.nttm*t$.tjri$. 

17.  £>uid  yurisftft  res  eodem  modo  afud  trtditortm  ftritura 
fuifet.num.if.tjr  \p. 

20.  InimtrdiaoVndeVi,  iJft.guod  C^ttCaufatCcndtc7. 
Fnrt.qttid  fngulart.  num»  2\.acz2. 

DEbitorf  fpecieiqaam  primum  in  moracft,  pciiculo  rci  cbli- 
gziur,fcr  hunct  ex.&mc  moram  vero  creditoris  rcriculum  clr. 
Mtaio, 26.  $.fi  i t qucm-4-^ N*$;%48%l,TUU.) 6.§.f.n%  de Leg.  1 . 
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At  vetd  eiasqaiqaanmarcrn  debct.periculuir.  fcmpcr  cft./.  inctn- 
dium.  1 1  .C.St  Ctrt.Tet.  $.ttcm  U  .Inft  .Qutjj.  ^vtod.  %f  01'LContr* 
Vndc  tradtarum  t  eft,  An  debitor  pecunia;  refpc&u  fpeciei;(  verbi 
gratiajCurahaTresdamnatusctlctalicuiftichumdarc.&iuriuroal- 
tcri  eundem  ftichum.fccundo  vetd,  quia  unum  cundcniquc  duo- 
bus  ptatftarc  non  pofict.ajftimationero  promiicrit)dcbito  quanrlra- 
tis  libcrctur  intcricu  fpccici?Non  libcrari,Curoanus  &  Ripa  fenle- 
rur.t.Moventurricr  lJiominem.D.Mand.or/.<tj?/«frff^.Sff/.t>^i"rfir. 
tjrl.j undumCorneliannm.de  Novat,  Diverfum  tamen  plcrifquc  vi- 
i ura  cft  Caftrtnf.  iAIcx. I*f  fUc.  AUia..  Cagnol*  & alij  htc,  C  u  mdi. 
fcrtc  rcfponliimfit,  Sialtcri  ftichum  harrcs  dedent  qucm  duobus 
dare  damnatus erar,  &  anrequam  interpcllarctur  abaltcro,  fticho 
raorruo.haucdcm  non  tcneri,  qtiianihil  percum  intelliguuc  fjc- 
tum. LTttia  textora. §.fin.deLcg.  i.nam  &  hicalteriad  qu.intitatcru 
Yeu  leftimationem  haercsobbg.uus  ctix^convtnit  LJircs.io.de  Lea.i% 
& LfiLusfamtliat  t*tl<s.§. fin.de  Lcg.  1  .Quinimo  araplius,fi  no>i  qui- 
dcm  duobuslervus  legatus  fit,  fcd  uni  tantum,  alreri  vtrd  aliquid 
ufque  ad  pretium  fervi^cindc  fervus  deccirent,nihil  hdcicommif- 
fi  nominc  prarftanduro  venit.  Lquidamtcffamento.  i.fttbt.  dcLeg.i* 
Perinde  dtcimus  ,ctiamfi  hxres  ipfepromiferit  quanti  rcs  legata 
fucrir./.  t  §.fin.  cumlfcq.  Sttut^Tlus  Quam^Per  L.  F«/c.  Eiufquc 
reiargumcntum  ctiamcftcx  tra&acu  atttonum  noxaliuro,  in  L  t. 
vtrf.  planc.  Si  Quadtup.  Pattp.  Fec.  Dtc.  &  Lfi  fcrvut  communis.  tU 
Furt.  Deniquc  ad  (cnrcntiam  rcliquorumquodattincr.ccrrumeft, 
cam  quidcro  proccdcre  in  refponfis  ijs  ac  fpecicbus  quas  ipfi  in  ar- 
gtimentum  adfumunr,  non  tamcnidcirco  ea  contra  dcfinitiones 
rdiquas  in  coniequentiam  t rahc nda eft.  Namque ad  l.funduro.  de 
Novat.quodattiner.conftat  ibiex  novatione  «ftimationerodcberi, 
£aver6,quiadebirorisculpa  nullainrervenerat,  merirdad  tempus 
prarlcns  redigitur.  Ncc  pcrtinet  proinde  eapropric  ad  propofituro 
thema.  Ar  verdin  I.homincm.Mand.  rcdtc  iubiiuelliguur  interve. 
nifie  mora.ln  l.vir  uxori.8.dc  Dotc  Prxlcg.  fpecialccft  favorc  do. 
tis.Quantumtvcrd  attinetad  l.xftimatx.Sol.Marrira.cV  l.plcrura* 
que.de  Iu rc  Dor.  ijs  a tqne  aiijs  fimilibus agitu r dc  rcbns  a?(timat is, 
qux  inftar  rerum  venditaruro  funr,  *  rcfpcdtu  periculi  ac  perdi- 
tionis  in  «ftimationem  intclliguntur dedu&z.  /.1.$.  1  de*y£fltm. 
c/#.Ttaque  rc  ipfa  nulla  inrer  urraraquc  (cntemiam  iilarodiden- 
fioeft.Dcnique  quod  t-de  moradiximus,  per  camefhci  ut  dcbitor 
rei  pcriculo  obligetar,  quxrirur  an  ad  roorarn  (olum  pertincat ,  in 
quato  rcus  cadit  pcr  interpellationera ,  anveroetiam  ad  raoram 
quamdicoiuirrcguiarem,id  cftqux  oriturex  implemento  contra. 
^us abaJicra  panc  fa&o,  fcu nvcra ex  rcrquod non  vidctur.  perL 
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utturalis.  i.fcdft  fcjphos.de  Vrtfcrip.Verb  isflciatMc.  circa  fin.  A- 
lex.  tn  l  dt  dtvifione.Sot.t^tatrtm.  Dcniquc  ramcth  laion  cVCag- 
nolus  iiUm  kntentiaro  coromunem  dicunt;  ipfi  ramen  abeadif. 
ceilcrunt,  moti  vidcliccrpcr  hunc  tcxtum,quo  ciiaro  is  in  mora 
cllccci  fctur.qui  quaqua  cx  caufa  julia  lntclligu  fe  uare  oporrerc. 
Alreraintcrim  fcnteniia  obtinuit,&  noraro  rationem  iaabcr:  naro 
cum  cniolumcnrum  reidcbirsc  adcredirorcro  fpcctcr,prr  texjnd.l. 
curabtt.  &  inactioncpratcripns  vcrbis  idquod  inrerett  lococmo- 
lumcnri(ni  ics  ipla  prxitcrur^  fucccdar:  rcdriusdicimus  pchculum 
ctiam  fpcclarc  ad  credirorem./  tdquod.7.<ir U jnfra.de Ter.&Com. 
*•  Kf$  Vcnd.Poixo,  utlariusdcpcriculo  Uci  dcbirx  agarous,illud  ob- 
fcrvandum  cft,Side  dcbirogcncris  agatur,  diiiingucndumeilc,  ut 
fi  horoo  vcl  aigcnrum  limplicucr  dcbcarur,omucfque  fcrvi,aut 
omnc  argcntum  debiforispericm,pcriculum  nihilonunus  eiufdem 
cflci  fin  autcrocx  i|squa»dcbitor  habcr,  homovcl  pondus  icrtura 
dcbearur,quia id  ferc  in  ipeciem  incidar,pcriculum  quidcm  fir  crc* 
ditoris.  l.tnrattone.^o.Utncertt.  D .  ad  L-Falc.  Sedita  nili  dcbiror 
fucritinmotaiolvendi.^rrtec/rAf.quando  verd  roora committa- 
tur,vidc  tcxt*e^auanosibtdemtnt.mora.deVfnr.Vhv.eCictc<inoii' 
roorarusiit  in  recipicndo,  pofteaque  rcs  pcrcar,  qualilcunqucc- 
tiam  rcsdebcatur,  ireroque  liccrdcbitor  amc  fueritin  mo»a,  pcii- 
culum  crcdiroriscrt.  /.8.1» prtnc.dc  Condtct .F urt.t.qut  decim, 71.  tn- 
7.  fra,  de Solut, Cc rc ruro  quod  dcmoradicimus,  id  ctiaro  addelictat 
pcrtinct,  niroiruro  ut  delinqucntis  peticulo  rcsnt  peiindc  atque 
cius  qui  fuit  in  mora,/.i  f.rcctifstme.n.l.  mertt^  injra.  de  V*  &  Vi 
Arm\l.fubtracta.C.deVurt,  naroquc  iscontrcciationcreialicmc  jam 
ab  luitie  tn  roora  eilc  ccnfcrur./.8.J.^rj».«te  Cendict-Furt.tJnter.  8/. 
$  ptn.de  Vtrb%Oi>t*  &tbt  DD.Cui  Jiroile  cft  quod  ipic  dcbiror  ho« 
minit,  n  illum  occidat,confccreraur  manuroirrar,  pcrtndc  tcr.etur, 
ac  fi  rooratus  fit,  cft  emm  hic  etiam  in  culpa.qi.ar  ipfa  &  obligatio- 
ncm  peipctuare  foler././; fcrvum.fi .%. fecjmtur.de Verb.Obt.  Ipla  ra- 
*•  mcnculpatpropricmoranoncit.cummorarocrataniuni  raidan© 
fic  quat  offcrcndo  porgari  potcft,  d  .$  feefnitur.cedes  non  itcro,  tarn- 
ctfi  ucriufqnc  in  pcrperoanda  obligauonc  jtu  firaequaie.  /.  fjexle- 
9*  gatt.  l^.deVerb.  Obl.  Plsnc  tdcculpa  ad  perpeuundam  obiigatio- 
ncm  quod  dicimus,id  nonetiarn  intcll:gimus dc  culpa  quarconfi- 
ftitin  iola  ncgligcntia  fcivi  cura ndi,  vcrbi  graria,  fi  agioro  mcrii- 
cus  non  fucnt  adhibirus/jmilivcincuria  periciir.Eft  quidcmceila- 
uo  ctiam  culpa,  <cd  ralis  quar  in  nd  faciendo  ccnhfiar,6c  a  mora  in- 
tcrirorcftitucndi  propria,firdivcrfa.Scdaliudt  in  vindicanor.cob- 
iinctteoqoodpofteik>Tcadcmcotivcntusctiain  ntgligcntiaro  pre- 
to*UdJ,<>i.Cu*km<i  tarovaiic" *  wicnin.irumalicr.a  cuftodier.da 
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fumma  adhibendadiligentia  eft,  fcd  in  eaqufc  traditione  demurn 
noftra  ahcnus  fir,  tnodd dolus  au r  lata  culpa afefit.pauJonobis  nc- 
£ligentiu$  vcrfari  licct.  Atque  hxc  t  ratio&  catcnus  divcrfum  in  »t 
Icgans  ac  fideicommifljs  admifit,  in  quibus  (rilicet,ccflare  quidem 
utcunquc  rrercdi  ad  cutandam  rcm  licet,  tjmutttr.  %.fedentm.  *Ad 
SC.7Yr£.moraro  ilne  pcnculo  fuocommnrerc  non  ncm.tjumrttt 
f.fin.dt  L*£.i.Planc+  occidifle  quoque  is  vidcrur,  qui  poftftipula-  1 
tiouem  (ervurti  alteri  vcndident.qucm  dein'occiderit  cmptor.  Si 
quisautemahenum  fervum  proroifcrit,  f  i(cjuc  pcrierit  antc  mo- 
ram  promifforis/iveadomino  manumiflus  iir,ftipulario  extingui- 
tur.4.7  <>i-$.i.Idcmque  eft,  fi  quis  fetvum  promifeut,  &  is  fincfa- 
cloipfms  pcrvcncrit  ad  libcttatcm,  puta  cx  cafu  ftatulibenatis  a 
defuncjo  relidfcar.  ttx.  tbtd.  Cetcrum  t  qui  ignorans  fe  dcbcrc,  lcr-  a< 
vumoociderit  vcl  inanumiicrit,petindetenctur.  d.l.91  ,f.2tjunc,L 
qttuUm  f  ptn.  Ad  SC.TrtktH.  Nec  r  mutat  quod  ignoranria  impe-  TJ* 
dir  repctitionero  ob  caufam  dati  i.  tnfummd.  $.  ptft.  dt  QondtH.  /«. 
^.cum  rcpciitioncs  magis  cx  bono&  *quo  finr,(cd  poftulationcs 
ex  ctipulatu  ftrictiores.Cctei  um  &t  donatacius  mortis  caula,  quia  i* 
(cir,  vcl  fahem  fcirc.dcbuir,  donarorcm,  ficonvalear,  fervum  pofic 
rcpercrc,eoca(u  pretium  manumiiJi  reftituet././j u  cut.jf.  dt  Dt* 
njtt.Cauf.  JMort,  Scd  f  quaefitumcft.An  quoddc  pcriculo  debito-  *n 
rjsdicirrus.fi  mora  intervcnerir,an  id  non  itarcmperandum  (ir,  ni(i 
rcs&omnimodo  apud  creditoicm  pcritura  fuillct?rcdriu(qucdi- 
cimusco  cafu  dcbitorem  iibcran  mora  prrvia  non  obftame.  l.fi 
plurts.  1 4.  %.fin<Dtfof.  /,  tttm  ft  vtrbtvttum.f.fin.  de  Rtt  Vind.  I.  cum 
ra.47.$.fin  dt  Lt£.  1.  AcT  ranietfi  idin  poftcrioii  Icgc  hac  nontarn  tf* 
generatinYreferarur :  (pccies  tamen  eius  id  non  indicat  obicure\ 
nam  dumibidcm  proponitur,  fi  poftmoram  legatum  perictit,  pc- 
ricuJum  hzredis  eflejeo  quod  acccptum  legatarius  vendcre  po- 
ruirf  quocafuapud  lcgatariumrcs  pcnrura  non  ftiiflet)  c  divcrfb 
confcquitur,  (i  eumdiltraherc  non  potuilTct,  ut  omniroodo  ea  & 
pcrilfetapud  crcditorero,h*icdcmliberari.  Ccierum  hoetininter-  1% 
dicto  unde  vi  pauld  aliter  iervatur.nam  &  qui  vim  fccit,  etiamfi  a- 
&o[  qu6  minus  interdi&uru  inftitucrer.rooratus  lit,tamen  tenetur. 
liptn.de.Pt&Vi  Arm.  Idcmque  cftt  jp  actione  Quod  Met.CauC  m* 
itcmque  inintcrdictoQuod  Vi  Aut  Claro,  qu*  hactenus  squipa. 
rantur.lnquibusommbus  hoc  obtinet.tit  re  intra  tempora  judi- 
catipoft  fcnrentiam  Nnc  dolo&culpadcbitoiispcicmpiafadpce. 
namquidcmtcncatut  proptsr  faciuusj  aprctij  tamcn  prrftauone 
hbcrctur.  Atque  hoc  proptet  icccntcm  judicati  actionem,  in  qna 
priufquam  rjcrct  mora,rcsperijt;pratcrquamfi  res  apud  eum  cui 
vis  facta  cft,  petuura  non  fuiflct.  /,  ittm fi  cum*  14.$.  quidfi  homo. 
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QuodMet%CauC,u\fi  dixi.Scd  &  actionibus  ijst  coudicrio  furtivi,' 
quod  ad  pericuium  rei  attinct, coraparatur.  l.fubirdcto.  y.junc.g. 
pen.C.de  Furt.  Quamobrem  &  hoc  admitrimus,  ut  mora  pcr  obft- 
cionem  dcbiti in  Ins  purgctu tjj.princl.pdrvi.de  Condtct.  Vurt.  VCf»  ■ 
rum  hoc  rccte  Cu  jacius  ad  condictionem  rcftringir,cum  m  rei  via*  • 
dicatione  teneatur  utquivis  pofsefsor.  Cuj4c  in d.l,  ft ex Ufnti.  aj; 
dt  yerb.ObLQui  lbidcm  t  authorcft.in  tribusijs  )udicijs,  dcroera,. 
vi,condictionc  furtiva,  nunquamdifputatumfuiCsc,num  rcspcri- 
tura  fucritapud  actorcman  roinus,  qux  an  in  alijsactionibus  ad« 
inittcndaefset,  controverfumfuit  ohm.Eaqueipia  tna  diftinctio- 
nemadmittunr,an  resperempta  fuerit  amc  rooram  intra  rempor* 
)udicztud.l.u*i.q*id  f  homo.  quamalix  actionesomncs  refpuunc, 
uctcctc Cujacius  autumatJ./o.Atquc  h*c eft  ingenua  rotius  hu- 
jusjuris  tractatio^dc  qua  varietatcm  Doctorum  (alitcr  quam  hi 
pleriique  nobis ufitatum  cftj  non  propofuimus,  quia  ea  pcrquam 
yafia  eft,&  rcs  hecpetfcctius  cx  ipfis  jurisfontibus  hauiitur. 

•'  .» 
Ad  1.  omnia.T.&adl.S. 

QVz  ftipulationi  eadem  &  mutuoinferi  pofsunt.i*  kk,  Du- 
bium  roovebar.quod  hxc obligatio  pon  tam  verbis  quam  nu- 
mciationc  contrahitur.  Init.Quib.iMod.  Obl.  Refrntr.  Srd  quia 
contractuum  omniuro  formauniverfalis  mucua  partiuro  convcn- 
tiocft,idcircoconditionem&  diem  tam  in  mutuo  quam  ftipula. 
*ionc  admitti  recepturo  eft. 

Ad  1  .ccrri  condi£Uo.o« 

I .  Ceui  Condiclio  ex  qua  CMmfi ftt, 

a.  K^dn  Cttex  comracltbus  innemwatis* 

3.  .Explicauo  huius  textus. 

4.  ^ufmadmodum  ex  L.  ^quilia  certi  condicln Jtt. 

5.  Certicondtcltotx  L.Aqutiia  andufli  condemnationem 
admittat, 

6.  Zafms  confuutur. 

7.  t^incerti  condtcJio  etiam  adidtjuod  interefl detur. 
*,& p-Expluamurf.quo*ia.& i*ftnummos  eiujdehuius  l. 

CErticondiftio  ex  omni r  eaufa  compctir,quicerrumpetiuir. 
Quamobrem  ha?c  a&io  non  cx  contradtu  routui  foluro,  fed  tk 
plcrifque  alijs  parara  eft.f er  bunc  text.  Hcc  quatenus ca  a&io  gcnc- 
ratimaccipitur^/.B4r/.^4/.-^/r^.fc/V.  nam  &  fpeciatiro  procondic* 
tionc  mutuiponitur^ut  fuptarooMiirous,** %^br.&l.ucod.Sc6  an 
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tcondi&io  certi  etiara  ex  contractibas  innominatisGr,  videamoj.  *; 
Etquidero id fenfiiTevideturCujacius 4i/.?4  ^  Verb.Obl.Barcholt 
c.6.num.  a.deVact.  Movct  quod  hoc  loco  relatum  eft,  eara  rana  ex 
inccrro  conrractu  quamex  ccrtonafci.  Sedegodidici  hoc  ad  con- 
rractus  innominatos  non  rcfcrendum.  biufque  rei  arguroemum 
cir,quod  actio  infactumex  ijsredundans.dicitur  actio  lncerti./.  6* 
l.Z.l.ob  eamio.infrktod.tit*  Ntc  obftac  quod  hoc  loco  t  rcfcrcor,  ex  J# 
inccrto  contractu  ccrtum  pofle  condici :  quia  contracrus  incertis 
hic  non  dicitur  innominatus,  fcd  cuiusab  inino  incetrus  cventus 
fuir,ut  qui fubconditione aut  incerta die  fuit mnus.  Idque  confc- 
qucntu hulus  tcxtus  vcrba  indicanr palam.  Qucmadmodum &  cx 
tlipulatu  acno,qua  ad  prjcftanoncni  facti  agitur ,  inccrti  dicitur, 
quippe cuius  forma  6c  cumplcx us,  quamdiu  illud  nondum  cxpedi- 
turo  cft,  nccdum  patcr,  &  incuius  locuro  poft  moraro  idquod  in- 
tercft.ipfum  quoque  inccrtum.iuccedir,  princ.  lnfl.de  Verb.  ObL& 
alibifaptus  condictionc  certi  inrcrim  ceflante.  l.fiquis  certum,  infra 
eod.  vidc  Doncll  hic.num.4»Ncc  mutat  quod  etiam ex  L.\ Aquilia  f  ^ 
ccrti  condiciio  daturvv/  hie,  quia  in  ea  non  cam  dceo  quod  imcrcft 
inccrtoagitur,  quam  dc  vcraaeftirnatione  damnij  nimirum  quanti 
rcs  corrupta  fuit.  Iliud  quarfitum  f  eft,  A II 6Y  ccrti  condictio  cx  L.  u 
Aquiliadupk  condcronationem  adralttar, quod  nonira  elle  inge- 
niohllimo  Accurfioplacuit,/*f.^4«.  Eald.Alcx.  fafDec.  Alc*  in 
Comment.huius  /,tr  ovct  cos  quod  67  alias  quandocoromodum  legis 
Aquihxindivcriarn  actionem  vcnir,  incrcmcntumnon  acccdic/. 
itcm  ventuntt§. cumpradtximut.de  Har.PetJLiCms  tamcndifputandi 
caufaconttariumdcfciidit./j£.i  Stngul.Refjfonf.  c.i*.  Ncc  movet  t 
quod  ipfc  ex  advcrfo  adfcrt,quia  omncid  nontam  confirman- 
dx  fcnrcnti*  ipfius.quam  cvertcndac  altcrius  ailatum  vidctur.Nam 
quod  Zafius  perhibctjdupla;  jus  ex  L.  Aq.  ldco  hcredi  non  dari, 
quiaidipfum  ncc  competicrit  dcfuncro,falfa  ratioeft.  QuiacV  dc- 
functoid  ipfurncoropciiji.fi  non  acru,  ialtem  potcntia.  Minufquc 
adrcm  facic  quod  hoc  locoad  fimplum  reftrictio  non  fit:  quia  id 
fubimclligicurco  ipfoquod  aluactiocx  damnopermittitur#quatn 
lcx  introduxit.  Deniqqc  6V'Zaiius  movctur  atgumcnto.l.in  duo- 
bu  .^.cxccpno^dc  Iurejur.fed  carecreinfpccta,  propeipuusdifpo- 
tationeroconfurat.nam  quiaibidcm  relatum-cft  cx  jurcjurando 
actionccoiifuroerccaulim  madati,focieratis,&  aliarum,ex  quibus  1 
iufiurandum dclatum  eft.indc  propc  cenfequit ur  propriam quaquc 
exftinctam  cfse.  Rcctius  tarucn  dicimusactorcm  fibilropurarcdc- 
bcrequodnonelegcritactionemcx  L.  Aq.  ipfa,  cumidm  aibitrio 
ipf  i h s  factiU.tjuod  tn har. }. cligere.de  Trib.Ac.  A lia  qu aslt io  eft,  A  n 
ce«itcondictioctuprocoquodintcrcftparataiit,quod  Accurfio  . 
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quoque  &  Barrolo  placuiflc  viderur.  Movereos  quod  hicdicitur, 
ccrti condictionem criam dari quando ex  inccrtocontractu  agiror. 
Scdquishoclococonrracrusincerrusdicatur,  jam  explicatucn  cft, 
oriurofitopusobcamcaufamdcflecterc  ajuris  rationc  recta.  Mt- 
nus  verd ad  rcm  facir quod  harc  acrio  eciam  cx  L  A quilia  paraia  eft, 
quse  tamen  in  ahum  fincm  quam  rcUrcicndx  arltitnation  is  non  vi- 
deatur  conceila,  ca  verd  ipfa  nihil  ahud  fir,  quam  quod  interfix  no- 
ftra  :  quia  cerri  condicrio  exX.  Aquilia  non  alircr  erit,  quam  (i 
quantitascertaae(limatioms  autctus  qnodintcrcft  nommcpotlu- 
lerur.ldquccx  eo  evinci:urquod  certicondicciocx  «mridemum 
caufa  comperir,ex  qua cenum  poftularur,  mt  6/c.ccrtum  vcrd  dici- 
cur quod  apparcr  quid.qualc  vcl  qaancnm  fic, Lcertttm.G  fmpraeod, 
Acque  hoc  lgitur  plerifque  vifumeft. Cumauo,  fulgof  tAlber.  Uf. 
Dec  lc .  Za f.hoc  loco: 
a,  $•  Quoniam.)Uoui\it  t-  hoc  in  textu  quod  Bc alibi,  utile  per  inutile 
non  viciari. 

Si  nmmmos.)  Quod  t  hic  dicirur,  numcratione  pocunia;  ab  alio  meo 
V  nominc.igneranrc  rat  facra,mihi  condiccioncm  quan :  id  accipe  u* 
racum  haDcam.Firenimratihabitionc  ncgotium  ciufmodi  rocum. 
l.SA.ittm  ejttdrifur.de  T^eg.  (jef,  Neque  cnim  ahas  facilc  numera- 
ctone  roeo  nominc  facta  mihi  ftipulatioquxritur,  quanquam  idin 
ofuris pecunic  mihi dcbicar  adniitratur  focilius./.y? tta. i  a<>.§.  Cbri* 
fogonns. ;de  Verb.  Obl,  Scd  vidciihacdc  re  queunt  quae  nos  fupra. 
in  l.perprocuraterem^i.  dc  frocur.& Itb.x,  SuhilJtoftrar.c.6.pertm. 

m 

Adl.fogafti.  11. 

I.  Cnmtibi  maflamvelcorfus  vendendum  dedi  mt  pretio 
utereris,  quatenus  mutuum  fa.  &  num»  3 . 

a#  Qomtliatur  cum  bac  Uge  l.  cui  negotia.  3  a^ManoU 

4.  Expitcatur  /.6.C.  SiCertJet. 

$.  JguAtenus  resvendenda  data  unius  vel  aherius  fericu- 
lo  fit. 

6.  Mutuum  in  amp/ists  contrabi  neq uit  quam  datum  cBt  ad 
explicationcm  1»fi  tibh  buius  /. 

*»  /^Vm  mc  tmutuam  pccuniam  rogares,cgocibi  roaflamaliquarn 
V^jvcl corpus  vcndcndum  dcdi,  ut  pretio  utcrcns,  mutuum  con- 

*•  craccum  imelligituratf/uc.Opponitur  l.qui  ncgoria.54.1  vcrl.  his. 
arguroemo.infia  Mand.fed  ibi  Africanus  pro^riaro  routui  qualita- 
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retr  refpcxif.qux  hoc  poftular,ur  dirccrode  mco  fiat  tuutn,  curo  in 
ff,ccic  propofira  inrcrim  nunquam  nummi  fucrinr  mei.  Vlpianus 
igirur  rcccntiorctn  opinioncro  iuam  hac  lcgcprodic,  quc  cV  dcin, 
ceps,ur  benignior  icrvandaeft.C*/>c.fr4CfX*^^/r.i«  dj.^4.  Nc- 
qucaliafolutioinveniripoteit,  Cujtc.poft  Fufeof.  djo.  ilnque  fru- 
ftraalii  colore  diveifitatis  h.tccapirj  aiitcr  conciliareconati  funt. 
Kflb  Itb.^  Sem.c.}.& ^.Connan  ltbj.Comm.c.i.Defyi(sKMe  norandum 
cfttcxmm  noftium  procedcre  ptctio  t  jam  accepto.  nam  fi  id  nec- 
d u ro  habueris.prat fc ript is  vc rbis acrio cftj.roiafli.infra.dt Prafcrip. 
Vtrb.  nifi  tamcn  iimplicitcr  rcs  «ftinuta  pto  mutuo  fit  acccpta. 
ram  fi  td  aaum  fit,  utilrtatiscaufaabinitio  mutuum  contractura 
accipimus./.jipro mmuaJ  C. Si  CtrtSPtt.  Connan.  7.  Com.c.  t .  Ncc 
routartl  6.  C.cod.quia  ibiagiturdc  cafueo  quoaliuddierum  cft 
■Bt  aliudactoro  liroulatur,cum  in  propofito  dc  mutuo  rcvcra  ac- 
tum  c  fscr.  Dcnique  Seficx  cafu  hoc  t  lqco  propofito,  ipecies  alrcfi 
vcndcnda  data  fttut  prctio  utcrctur  ,cadera  perdka  «juoque  finc 
culpaaccinieirtis,  periculo  crcditoris  eft,  modd  ipfceam  habueric 
venalenv,  rinminus,quia  foliusaccipientiscaufa  dcbitum  contra- 
cluro  cft,  eiufdcrn  quoqnepcriculo  crit.  m  hic.  Scd  hoc  quatcnus 
ita  fir,plunbuscxplK:uirousiupra.«»/#4.^.r.  ubi  vidc. 

$.   Sl  TtBl   MDtRO  DECEM  SlC  UT  NOVEM  DEBEAS, J  MutUUmf 

calegeconttahi  ncquit,  utampliusquam  tibi  dcdi.tcddas.  m  bic. 
Cuiusquidcm  rci  ratiocft,  quod  obligatio  icinamplius  concrahi 
nequit.quam  numeratum  tftJ.fttibi.iy.fuprZdtTaig.  cxploratum 
taroen  e{r,pactum  uadirioni  (quahscV  nurocrario  cftj  adjun€tum, 
ad acYioncm  prodciTc J.in tradttienibm.fupta.dt^Pact.  Sedid  ki pro- 
pofitotam  ftridteob  odium  ufurarum,  quc  quiaex  fokvpa&o  in 
mutuo  pccunise  numcrat*  dcberi  nequeunr,/.).  C.dt  Vfur.  Pattl. 
2 .  Stnt.  tit.  /4.  ncc  pacla  in  fraudera  eius  rci  permittuntur.  Itaquc 
conventioncsciufmodiplacuit  pronon  adjedtisefle.adcoque  lpfo 
jurcforc  nulhsttx.&DD.hic.juxtal.non  dttbium.CMLcgib.  vtdt 
SubttinoffrdtJtb.  i.c.4. 

Ad  1.  A  filiusfamilias,  14. 

2 .  gutd  \uris  ftt  fi  fi/iusfamilids  nummes  crediter  centrd 
SC.  Macedonianumfelverit  ey  num.  J.dCj. 

3  J£uid\urisjitf$  crediter  nummes  cenfumpferit . 

4.  ExflUdW /.9»|.I.  AdSQMAecdenidnum>&  cumhac 
temilidtur. 
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tr    QI  filiusfamilias+contra  cxcrptionetnSC.  Macedoniari  pcc*-  % 
i^utam  rouruatus  Iclvcnr,  pa'er  nummos  vindicare  potc(\  4  nt  bic-> 

%,    *>cd  t  ii  iplc  Mmsjam  parerfamilias  folvat,  quia  cxccfltio  Scnatuf. 
confulu  llhus,  cdiocjus  cutdcberur  parataeft,  hoc  falrcmcafu  rc- 
pctttto  ccfsat.  Iqutcxceptiencm  40.  tnfra.de  Cendict.  Indcb.  Qucm- 
admodum  ncc  pccunt*  Joluts  vjncucanoncm  habct  hJius  parri. 
harics,  nc  puta  vcntat  contra  propuum  factum.  l.ft  nen  forttm.  §  fi. 

j.  filins. dxLond.  Indcb.  Quid  cigo  It  t  crcduor  nummos  confuropic- 
nt,an  nonconuictto  cxconlumpiionefit?  magifqucclr,conIurop- 
tioncm  noa  dan  qitia quod  uicim us,condictioncm concilian con- 
fumptionc,  id  toties  vcrumeit,  quoticscondictioccrrieisctcx  nu-  !t 
xncratione  Id  verd  in  prcpohto  non  ita  dfct .  nam  Ci  hlius  creditori  * 
iolvcns,  dominium  lu  cum  rraultuhisct,  finc  dubio  vindicatio  ce f- 
farct,  i.uij  pccrcdtioracccpilsct  quodubidcbcretur.Quatrobicm 
cclsat  coi  uicnocx  conlumptionc,dominio nonnai  flatc,  quiape- 
cunia  patnscrat^c  tiamfi  uurnroiiiur  confumpti»  Atquc  iia  iubub* 
fcutus  hic  icxtus  imclligcndu&eft,  NumiguurcredJtor  quf  pccu- 
mam  tcccpit,ccnfumpnunc  hbcr  lit?diUinguimus  uuum  fucritin, 
maIahdc,ancomra;  &  quidcmfi  iu  bonahdc  fuciit,ptopccttcon. 
Ctacum  conccdcndamccmdiX):loiicmnoiicflc.<rg.A*i*/iM/wDivct- 

.  fum  tamcn  t  cnt  ficonlumplcriunalahdc.noiiquidcnyir  harcct  n- 
didholit,  Icdproptcrcontredtanoncm  rci  ahcnar,  ut  ht  condidio 
fmtiva  l.fed  fipMterfamtliat.9.  $.  1  •  tnjrs.  ad  Sc.  *JMaced.  naro  nc. 
ctir  dc  condtctionc  cx  coniuropiione accipiamus,|aro  \  ropofiia  ra- 
tio  Vlptani  facit.  patercnimpccunumadhuc  cxliantcm  vindicarc 
poilct,crgo  noncondiccrc  pciditam.  Proiudc  ll  a  accipienda  cft  de 
condictionc  furtiv4,6V  quidcro  in  omnem.ut  iba  textus  ait,  cvcntu. 
ncmocmm  rcm  fuamcondiccre  potcitmh  adverlusfurcm. /.  1.  de 
Cendtct.  Fnrt.i.  f  .§.jin.  St  Vfufr. Pet. 

DeNiQue   PkR  ERROREM  SOIUII,   CONtRA  SEN  ATUS  CONSUL- 
5,     TUM   CRJtDlII  MAGIS  XST  CESSARE  R  EPBHTIONXm.J  'd  f  ita  fi  vcl 

cxcaitrenii  vcl  quaii  cattrenli  pecuho.vcl  quandoquc  fui  juiis  fac* 
tus  (olvcrit.Erroiem  quoquc  tam  facti  quam  jurisintelhgtmus,id- 
qucitacx  Placcntino  anjiotarous,  quia  itoc  luco  diilinctuna  noa  , 
cA.feq.gl.btc 

Adl.  lTngularia«  15* 

j.  ufrgumeutum  huius  textus. 

2.  Opfupul.34  Mand- 

3.  Qiid)urisJit/idebit*rtmco)uJ?er9uttM 
yui  qnidtm n$»  dedtrtt, frmtjcnt  t*mcn- 

yguti 
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IN  PANDICT.   IIB.  XII,  4/> 

/.  Jftna \uris  /ttyfi mandavetim  debitori  meo,  ttt  Tttio  tre* 
diiori  meofolvat^ejr  frofria  deiegatio  intervenerit.  &  num.  6. 

Slngularet  inmutuo  clt,ut  fidebitorem  meum  jufleio  tibi  fol- 
vcrc,qu6  nuromos  incrcdiruui  habeas,  numnu  videanturamc 
ad  ic  profc&i.  Proinde  &  hoc  magis  ita  crit,  cum  pectiniam,  quam 
mihiexcAula  mandati  dcbcs,conventum  elt,  tc  in  crcditum  habi. 
rurunv  ut  btc.  Sed  obftat  l.qni  ncgotia.  34.  infra  Mand.  t  ea  autcm 
cft  Afiicani,  qui  hac  in  reaHretquam  Vlpianus  fenfir,*r  Tulgofwt, 
JAColm&MSy  Lujacius annotant, Ccterum  Africanus  juris  fubtihta. 
tem  fpeclavit,  Vlpianus  fi&ionem  cV  utilitatcm,  cutus  (cntcntiarn 
proindc  lequimtrr  ranquam  bciugniorcm.Ctiiac.tracl.f.adtsffric* 
ttd-l.i 4. ^j^Cand.  Quod  drinl.ii  .fupra  eod.notamns.  Licet  cnim  cx 
rccennoribus  nonnulli  harc  capita  conciliare  conati  dt\tt%ob%  i% 
Sent.C4  &  i.CoiVitf6.%3Wifcd.c. t6.Connan.tib.  Comm.7  c.1,7): 
toeLadbancl.nMnt.if. 16. 17. &  3 1.  tamen  id  tantum  quarfito  coloro 
fadumeft,  utquivis  ingcnuusjuris  ftudiofus  poflhac  fateri  coge- 
tur.illud  tcomrovcrfumclt,  fi  debitori  meojuflerout  tibi  pecu- 
niam  dcr,qui  quidem  nondcdent.promiferittamcn,  Numtu  nuhi 
earorcddcrc  tcncaris,an  verd  libcreris  cedcndo  actioncm  adv^rfus 
debitorem  pnftinum  roeum?  Etquidem  Saliceio  ac  Romauopla- 
ctm  tc  ad  nnmcrandam  mihi  pccuniam  tcnctitSaltc.LMd.  Rom.hic. 
TMtgof.int.fi  me  &  Ttttum,  \i.infra  eod.Movct eos quod  pcrhibcnr," 
Panaelle  toiverecV  promittcrc,rx/.*/f.C.  e^LtF4/c4ircmquet 
quod  habens  actionem,rcm  quoque  ipfaro  habere  vidcrur,^*» ac~ 
itonem.dc  Reg.  lur.  Huc  acccdit  quod  &c  alias  dclegatio  pro  folutio* 
nc  \~\t.l.quamvu.%.  inttrdum.  *sid  SC.  VcUeian. tfr  l.in  tum.  f.fi» .  dc 
/»J?.y^f/.ScdhocaJijimprobanr,qui  eocafu  fufficerecxjftimanr, 
11  acno  tantum  advcrfusdebitorem  ccd&iut.Cafir.bic.ttum.i  9.  A. 
ltx.num.2a.  laftnnm.i\.Zafnnm.^  Mciat.ad  dA.fi  mcefrTttiMm% 
nxm.  if.  ldquc  argumenro  cius  cfficitur,quod  alias  relatum  clr, 
Quoticsquis  teneturobhoc  quod  actionem  haber.ccdendo  ac* 
tionero  ipiam  liberari./.  quod  debetur.  dcTecnl.  £quuro  quidcn 
elt,  ur  is  qui  nummos  mcos  cxigcro  poteft  a  debitore  meo,  ldque 
ob  promiflionem  ci  mandato  meo  factam,  auteos  mihi  teddat  aut 
acioncmadverfusdebitorcrocedar,qucmalrcridelcg™do  videoc 
IiSeraflc.  /.  detegare.  deNovat.  fcd  nummos  me  exacturum  ab  co, 
durius  vidctur.  ktverd  arguroentum  huius  rextus,  neurram  fcn- 
tentiam  conhrmat,  adeoque  a  propofita  quaftionc  omuino  dtver- 
fum  cft;  quippein  quo  mutuum  ita  dcmuro  brcvi  manu  contrac- 
tum  mtelliguur,  fi  pccunia  rc  ipfa  firaccepra.  Ego  igitut  refpendi 
utramque  ienrentiam  veram  cfle,fed  in  cafibus  divcrfis.  Quan- 
do  autcm  altcrutra  t  obtiocat ,  id  ommno  coniiflcre  in  facto. 
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Namficulpa  tni  aecidar  ut  debitor  non  folvac,  qnod  eum  minus 
inrcrpcll.iris  quam  mindatarium  queracunque  deccrct,  quin  te- 
neatis  noneddubitandura,&eocafu  fentcntta  Romani  ac  Saiiccti 
accipicndaeit,  Gnvcro  tibinihU  queat  imputati,  rccuus  dicimus, 
fatius  acnoncm  (olamcedcrwUmcfle.klquccx  (cntemia  rcliquo- 
rum,  Vicma  quasiHo  eft,  Si  mandarim  dcbitort  f  mco  ut  Tttio  ctc- 
duoti  mco  ccntum  (olv  «,prarfenii&  acceptanti.adeo  ut  vcra  dclc- 
gatioinita  fit :  utrum,  fi  debitor  meus  non  folverit,  (cd  forruna  h- 
pfus  fit/Titius  contra  nie  agere  queat,-  an  verd  contraego  iiberarus 
fim?  quod  quidcra  magisdiciraus.Quiaquidebitorcm  fuumde- 
lcgat  numcrarc  pecumamcenietur.  /.  ejui  debttorem.de  Ftdejujf.  a- 
dcoque  loco  fuoalium  judicatur  fubftituctc  dcbitorem,/.  dclegn- 
re.  1 1,  dt  T^ovat.  cV  ipfc  idcirco  revcta  folviffe.  /.  quamvis.  §.  tnter- 
dnm.ad  ^f//eM«.Atquc  id  BartolocV  plcrifque  probaturacft,  Tiart. 
ktc.  num.  i  y.Iaf.  $  i  .tsflctat.  f  |,  Dectus.  x6.  Dtvcrfum '  tamc  n  alij 
ftatuuut,  Ludovtc.  Rom.ejfQurt  fun.bic.  quianovatio  hic  non  in« 
rclhgatur,  cum  idcxpicfsc  nonfitdicrura  pcr  l.ult,C.de  T^ouat.  fed 
hoium  fententiaitaprocedit,  fi  nonde  fofmali  dcltgatioue,  at  (6- 
lummodo  dc  qualicunque  novatione  agarut,  qu*  krre  vt  I  cb  ac. 
ceftonem  vcl  decc.lftoncm  pcifons  aut  quaniitatis  obhgationi 
ptiou  accidit.eam  cnimnon  intelligimus  novatioi  cmcftc,nju  hoc 
exprcfsc  fit  actum.  Id^uc  perd.l.uli.tftccturo  cft. 

Adl,  ficgo4/8. 

I  Si  errtiur etrea  tauftm  domini\accifiendi  quii  jnris,  ad 
flcndt*  exfltcationem  hutns  textus  &  num.  4. 5  m  6: 

z.  Lonctltatur  Uum  in  corpus* j6»de  K^scej  Rer.  Vom. 

7.  In  cajtbus  hutus  textus  reltquis  quare  aiverfumquam  iu 
pramijfts  ftu 

SI  crr«ur  t  circa  canfam  dorainij  cransfcrendi,verbi  gratia,  curo 
cgodonaadi  animo pecuniam  numcrarcm,  tu eam  ut  muruam 
accipercs,  contractus  non  lubfiftit  ,ncc  pccunia  adco  accipicntis 
bci. trx.bic.trt princtpMoc  ita  rclatum  vidctnrintuitu  effectus,  puta 
proprer  condictionem  indcbiti  qua  repetipotcft.  IftaipGt  tarocu  & 
rcplicatione  doli  potcft  chdi.  ut  htc.  Quod  * hcct  hic  fimplicircr  m 
fpccie  pecuniae  confumptac  ptoponitur.quia  confumptio  facra  fir 
fecundum  vc4untatemdamis,re<ac  tamcn  Accurfius  addit,camra- 
tionera  non  fumcerc.poriorcraqueellc  hanc,  quia  numcrans  non 
haeuit  animura  rcpctcndi.  Cum  idtro  quoquc  diccndnm  fir,  fi 
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nummicthronura  exftcnt,  quia  rraditio  utrimque  firanimo  alic- 
nandi  fa&a;eoque  crrorc  hoc  nonobftantc,  fnbtiliratione  domw 
nium  intclligitur  tranflatum.  l.cumtncetpKs.}*.  tnfrm.  de  Jlcq,  Rcr. 
Dom.probant  gl.Bart-tsilcx.Ctflr.  Ccrtifumuro  quippe f  cft  catione 
quoqucnaturalidominiumpcr  traditioncm  tramfcrri.  §./>«•  rr4i<*- 
tioncmJnft.de^r.DiM.Quodctgohict  rclatumcft  nummos  no» 
ficri  accipieutis.id  fit(  ut  jam  attigijproptercondiftionemindebiti, 
quarex  errorc  fadti  re fu  1  tat.t et.ttt, de  fineUcl.  fnd-ca.  ipfa  taracn  pro- 
pter  rephcationcm  de  donandi  anirao,incfficax  fir.Qua  rauonc  h*c 
!#curad.  1.  $6.  pulctc  vidotur  conciliata-  Ncc*quicquam  eft  quod 
letorqueri  queat,  prxtcrquamquodhicdicitur,  confuraptisnum- 
mts  t  exccptioncm  dolicflc,undc  probabilitcrcolligas.exftantibus  5 
ij&cracondiflionemcfhcaccm  forc.Scd  rcfpondcnduro.argurocn- 
tum  acontrario  fcnlu  non  admitti  quotics  juris  contrancta*  exco 
fcqucretur.  Multa  nirairuraut  juris  author  ait,  contra  rationcm 
difpotandi funt  introdu£a.Ac  tamcrfi  idalij cx  ilioargumentodif- 
puutint*Fuliof.B*f.J*f.bic.  hatc  tamen  fcntcntia  obtinuit.  Ccr# 
tom  quippc  clt.fi,  ut  in  dubio,  ad  juris  principia  fpcctcmus,  ncgo- 
tiora  ua  interprctaridum.utroanearparius  quam  pcrear.  Itcmquc 
ahas  in  ambiguorcicouditionem  potiorcm  cilcper  vnlg.  Plane  ♦cx  «• 
ijsqux  dixiraus,raanifcltumcft,quod  hoc  Ioco  icfcirur.dominiura 
non  ficriaccipientis,  td  intelligi  irrcvocabilker.  Nam  doraiiHura 
re  ipfa  tranflatum  cflc  vel  ex  eo  arguitur ,  quod  ob  nummos  con- 
furoptos  condictio  cx  confumptione  cft .  m  bic.  quar  obtincre  non 
polfct.fi  dominium  numerationenoncflct  tranflatura.  L  14. finprk 
b.t.ttirivide nefirt.Divctfam  »  ramencftinca/ibuscctcris  huuiste-  7f 
xtus.  ncmpc  quibus  in  nuroeratione  fcu  traditione  non  urerquc 
domini|  rramrerendi  habuit  rocntcm.  rcctius  cnimdicimusdomN 
nium  tum  non  transrerri,  m  btc.tn fitte. 

1 

Adl.non  omnis.19. 

Vide  pofira  in  I.  quod  fi  forre,  1 4.$.  fin/de  Solut. 

$.*>i  pupillus.)Vidc  qu*  ponirous  infra  %n  pnncJ.}*Qemnt*d%. 

Adl.fi  tibi.  20. 
Vtfe  qme  ponimui  wfta  •>/.  eU  S*im.. 
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Adl.  Quidam  cxiftimavcrunr, 

/♦  Pdrtemdebitiancteditcri  folvere  ftceut* 

2.  Debtterem  invtte  creditoti  fartem  dtbttioltrudere  nen 

3.  ^ttimjueafus  excefti  4.5  6.7. 
S.  ConciUiturl.2.S.\.deVerb/)bt. 

0.  ConciliAtur  L17.I. ftduebm*Cemmed< 

z.  fVVideccra  fpoilulat,  partem  eam  quam  reus  fatetnr,  recipere 
V£  cogitur,  litigiofara  intrrim  judicio  profcqai.  ut  bic.  canvemtt. 

«,  fermittendum.  t*  frfrk  de  Hdr.  Pet.  Sed  allas  t  rcgula  gcncraJis  eil, 
dcbitorem  credicon  invito  parrem  dcbiti  obtrudcre  ncn  poiTc/. 
tutor.+  x.S.i.deVfurJ.obfignatione.o.vcrb  totim.C.deSoJut.  Atquc 
hxc  cft  vcra  huius  rei  fcntcntia  quam  in  praxi  obfcrva  mus;prxtcr- 
quam  in  cafibus  cxccpris.  Excipiuntur  tautcm  fpecies  fcqucntet* 
Primd,  quandodcbitumrantumcx  partc  liquidum  cfk.ut  btc.  Sc- 

4,    cundd,  t  fi  pluradcbitaconcurranr.  /.  uh.  Q*ib%  t&Cod.  Ptgn.Solu. 

t,    Tcrti6,fi  iervustea  lege  libcreflc  juflus  lit,  utccrtam  cxfolvar  • 
quantitatem.  favorc  cnim  libcrtatis  rcccptumeli,  folutioncro  pcr 
parrcs  admitti,/.  cum  btaet.  4.  f.  item  fi  dectm.  tnfi*.  de  SutuLtb. 

*.  Quartd Sc  f  finguli  hzrcdutn  dcbitum commune  pro  parrc  folvere 
qucunt,  quia  putar  nomina  ipfo  jute  XII.  rabulaium  divifa  funr# 

7.  t.fsH:i6.  C.^P^ff.Quint^ttributafolvipcrpartcspoflunt^id- 
<Jue  communi  fubditorom  hvott.I.4.C.de  CoH.TuutTatrim,Vht£ 

t.  f  quin  in  caflbus  non  cxceptis  regulam  (erven.us,n)hil  inipcdir. 
Licctenimabxquiffimaea  fcntenria  Alciatuspoft  Dccium  rccef- 
ferir.e^f/V/41.  hic.  Contrarium  tamcnpletifque  viium  cft,cV  mon« 
busobtinuir.  Ncc  movet  quod  dicimus,  ftipulationcm  quantitatis 
recipere  partium  prcftationem.  /.  1.  $.  I.  de  Verb.  Obl.  id  cnim  ed 
pcrtinct,  utinrclligamus  promiflionem  quantitatiscflc  dividuam, 
hoceft  fineincoramodoperparresfolvi  pofle;  ncntancn  utcredi* 
(oriinfitodilatis  fpatijsobtrudiqueanr.DD.  iu  dl  2.$.\.  Minuf* 

9  que  ad  remfacir  argumcnrum  tacontrano  fcitfu,  puta,  (icrtditoi 
ocbitura  proparre  exigerc  pofTit./.i  7.  fJuobus.mfrM.Cotr.mod.con» 
iequenter  6c  iblv i ci  inviro perinde  poflr4 ncque enim  bona  ca  con- 
fcqucntiacftjcum  econtrario,  id  quod  favore  alicuius  mticdnc- 
tumcft,  dunori  interpretationc  nop  fii  dctorqucndum  ifl  cdinra 
aut  fcveritaiem./.i>*ZU.<lV  Ltpb. 
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Adl.vinum.22. 

x.  In  dnimatione  rei  qued  temfus  eenfiderandam.  quhn 
variaqudfito  ftt. 

2.  Dtfttnftio  in  ea  re  generalis,  ejr  quii  juris  quando  m8u 
matieventt  \ure  aflionis, 

3*  £>utd \uris  quando  dsJimatie  venit  efftio  )uiicis,fet 
juram.  in  titem. 

4.  ln  dflimatiene  rclvera  ad qued  temfus  refficieudum. 

5 .  cJ*'  ora  quomoao  committatur» 

6.  £>nomodo  acciftendum/tt.quod  dicimus  in  vera  rei  4* 
Bimatione  ten  fuslttis  contefiau  tnffici.  tjrnum*  8. 

7.  £>utd  \uus  f  ab  initio  contratlus  mora  commifiafui/. 
in  vera  rei dfitmaticne  Per  \udicem  faciendanondifiiuu 

gtimus  intet  \udiaa  bondfaei  ejr  Hricli  \uris* 

10.  Exflicatur  &  conctliatur  L  j  .$«** katinfrk  Cemmi.  eje 
umm.it, 

1 2.  Exflitatur  ejr  ttntiliatur  l.  bominem.  tMand. 

13.  Exfittatur  bictextus*ejr  num»is* 

14«  K^in  fto  re  aliqua  quantitatis  dJIimatio  retft  felvi 
fcfir. 

1 6.  Fxflicatur  l  5  7  Je  Solut. 
/7.  Exflicaiur  U  i.§.an foteft  deCenB  fee. 
lf.  Indcbttis  ceterisan  dBtmatiofre  iffisdari  quedt. 
jjh  Vtrins  damno  aceidat  mutatto  monttd  mutuo  datd-  ejr  «• 
20.acii. 

21.  Stde  dfiimatione  menetd  qudratur  aJ  qued  temfus  e* 

re/erendd  j.t. 

IM  srftimatione  f  rci  judicio poftulatar  qucd  rcmpus confideran- 
/dumfir,qutrftiont  diffufa,na  nefcioancuiquam  plenc  ha&enus. 
&  mgcnue  fatis  fit  rra&ata.  hgo  falrem  boc  locoopcram  dabo,  ut 
cam  Cjuam  mnximc  heri  poreft,habcarnusexplicaram.  Igitur  tinca 
•eiiadiltinguimus,  urd  arftimatio  ipfoa&ionis  jurc  veniar«verbi 
g/aui,  fi  rciacftimaciopromifTa  fir ,  vel  fidejuflor  (olverir  nominc 
principalis.ur  huic  rnrlus agendum  fit  ad  prctium  rei  foIuta?:rrrn- 
pus  cont  raftus  inf  piciamtis.  l.fundum  Qorneltanum.it. dt  l^ovat.1 
homincr»  .tnfra  Mand.Uum  quis.  1  i.de  Obl%&  A&>  u  bi  faiis  acdpcre 
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eft  fatisfactionein rccipcrc  (quiqucea  verba  alitcr  accepere,  ingo- 
nuam  tcxcus  fententiara  non  func aflecuri.  TB.m  BaL  Alcx.tbidem. ) 

j,  Atquandoxftimatiot  officiojudicisfacicndaeft.diftinguiraus,  u- 
trumeaper  juramentum  inlitem  fiac.an  minus.prion  cafu  intcr 
judicia  bonac  fidci &  ea  qur  ab  inicio  ftricti  juris  (unt,  iu  illis rem- 
pos  condcmnationis  fpcctatur,in  his  litis  comeftatx .  /.  $ .  J.  m  hac. 
infrd  Commod.  Ratioeft,  quia  juramentum  inlitcm  dcmum  poft 
juilum  judicis,hoc  cft  poft  lententiam  ad  rem  ccftituendam,  ei  co- 
-  rumacia  moramiscauiam  accipir./.i-cfr*  ijnfra.de  InLit.Jur.  I  qni 
reflttncrcM.de *w  VwUnde cnim  ulcratcmpus  fentcniia;  aur  liris 
acccprr  acftimationon  rcducitur.  Quc  rario&aloannc  ac  Mani- 
no  vctuftis  intcrprctibus  rccepca  fuit^Erudire  camcn  Accurfius  per- 
hibcr,{i  rcs  petitaanccquoqucdolo  vclculparcifacta  fuencdete- 
rior,ctram  id  cempus  in  juramcnto  in  Iitemfpeccandum.  arg.1.  \.de 

4*  ^«i^.Trrf.Quodmaoiseft.Scdquocicstde  rcrarei  ftftimacionc 
quarrirur  officio  judtcis  ftatucnda, certumcft  veladdiem  folutio- 
ni  prxfixara./.  hominem  3  7. 1.  Tt$fponfoJ$ Kalendit.  11.de  Re  l*d. 
veladrcmpus  oportnnac  fcruequc  intcrpcilationis  asftimationcni 
reducendam  cftc,  id eft  utrumquefur  ftmplicius  dicamosj ad  tcm- 
pus  motxJtiMi.fin.d^Cdndia.TritJ.Z.§.fenMCondict.?nrtsNzm^ 

5»  que  morat  &pcr  lapfumdici  folutioni  ftatae,  /.  lecta.infrk.  cod.  /. 
mainam.Cde  Contr»  &Comm'ttt.flip*  bc  pcr  fufficienrcm  fir  intcr- 
fcnziioncmJjmrd.infra.de  Kfnr.  licctid  incafu  poftcriori  omni- 
no  in facto  confiftit.Quoties  igitur dicimus  in  vcra  rci  zftiroatione 
tempus  licijcomeftat*  infpici,fubimelligitnf  tempcr.nui  tantca 
fucrit commiiTa  roora.  dsl.pen.infra.de  Cendtct.  Trit.  Eifi  cnim  rard 
ad  judicium  pcrvenitur,  quin  rcus  ctiam  prius  fucrir  moracus,  /.  $. 
f.i  .de  Vfnr.  quia  tamen  ca  res  penitus  in  facto  confiftir,  fimplicius 
quandoquc  tempus  petitionis  pro  tcmporemorx  pofitumeft.«t 

7.  /b/V.Igitur  &  fi  ftatimtab  ipfocontractus  iniriomora  commuTafutc, 
vcrbi  gratia,quod  vcnditor  sccepta  ipfo  contractus  tcmpore  pccu- 
nii.cciravcrit  in  rci  rradirione.ad  id  quoque  tempus  arftimacionem 
reductmus.vel  (1  rnoranon  accidcrit,  rcfpicimus  ad  rcmpus  litis 
contcftat*.  /.  j .  f.fiper  venditorem  ubigl.Vart.  Bal.Cdlir.  Salic.m- 
frd.de tAct."Emp  idquepropter participationcm  pecunir  abaltcro 

*•  arceptas. arg.l.cnrabit. C. de  tAct tEmp.Qux  omnia-t-ita  accipc,ut,(I 
quomodo  res  poft  tcmpus  mor*  ad  iententiam  ufque  -in  majori 
precio fucrir,  id  ipfum  accipiarur  commodo  crcdirorisjcV  danino 
mrfus  non  ccdar,  fi  perifler,  aur  quo  modo  dererior  facta  eiTcr.  l.fi 
lierAU.xx .^.cum  pervenditorem.de  Act.Emp.jmnc>  L  infra.de  Cow- 
dtaXrit  facl.qniantem.  11.  $.1.  Si Qmflam.fnd.Sif.hx  qoibus 

r    cvcnir,in  vcra  f  iciaHlimatione  pcr  judiccm  facienda,  nullaro  dif- 
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fcrentrara  cffc  imer  judrcia  bonx  fidei  fV  rtri&i  juris,  cutn  tamen  ca 
diftmclio  tanram  huic  reifurrudcritobfcuritatern,utquam  paucif- 
/iir.is  &  hxc  l.cV  totus  hictra&atus  re#epcrceptus  fit.Nccmovet 
t  quod  ahbiquafi  pcr  oppofitionem  rclatum  cft,  in  bonx  fidei  jitdi- 
cijs  tcmpus  fcntcntix,in  ftricri  |uris,Iins  comcftatx  rclpici.^  L\>%. 
in  bac. Commod  quia  id  non  dc  rci  xfliroationc  vera,  fcd  ci  quac  fit 
pcr )  ara  mcnt  u  m  in  lnc  m.refponfuro  eft.In  ea  cnim  xftimatio  redu- 
rirur  ad  rempus  ientcnnx,cum  tamenin  judicijsftrictis  (Tubimel* 
li^c  quotics  ea  atbitrana  fiunt.quiaalias  inco  actionum  geucre  in 
lircni  non  juratu>./.d.<jV/»  Lif .y*r.)taxatiorcfcritur  ad  htcm  con- 
tcitacim.  d.l  1.  Commed.  Cur  hxc  t  tam  vatic?quia  lc.in  ftrictis  ju- 
dicijs  judcx  acnoni  propofitx  aftrictiorcft.&xitimationis  inrerpo* 
nendx  porcftas  per  acciriens  fupcrvcnir.adcoque orriciumeias  anre 
condu-HMutioncm  primam  fquia  conftar,  ut  judicia  ftticci  juns  ar. 
bi t r u ia  fi ant. pe nc  du as  fc n tc ntias  fc r ri.  not/Donctl. ejr mlif  md%.prm- 
terct.fntt.de  Aa.)  rullius  aut  pcrcxigui  momcnncft,c6  quodar- 
bitrium  eius  demum  aconturoacia  rci  accipiat  caufam.  lex.  tnl.  emi 
rettttuere%  6g.  de  Ret  Vind.  cum  intcrim  in  ijs  qux  bonx  fidei  funt 
potcths  iplius  abnctionum  uatura  fit  major.  PJane  quod  dicirous 
loactiombusftrictisfiin  luem  jurctor,  rcfpicicndam  ciscadtcm- 
pus  litis  conteftatx,  id  quoquc.ur  in  xftimanonc  rei  vcrJ,  ita  acci. 
pimus.nilidcbitorante  fuctitin  moca#/?rr  l.cumfmrtr.  ^verb.cum 
furturx  fmcrttm  ftt.de  In  Lit.  lur fur  emmmb  eo  temfore  cenfctttrin  mo- 
r.tfxtjjc,t  g.$.peu.deCondtct.Furt.Scd  nequcad  t  rerofacic  quod  ia 
I  nomtnem.  $7.  tJWandatt.  relatumcft:  aliud  inactione  mandati, 
qtian-  in  Oipulationecisc,  quia  m  pnoricapitis  iftius  refporrfo  cft 
fjvcies  talis.quaxftimatiovenitjure  aclionisjquodnimirumfide* 
jtvtlor  fervum  pro  aho  folvetat,  ciufque  pretium  adionc  maniari 
rcpcrendum  crat :  poftcrias  vcro  rcfponfum  roanifeftc*  confirmat 
fcnrcntiam  nofttam.  Atcjue  hxc  opinio,  re,  utipareit.exaroinata, 
commu nis  c(i,tuxtmgL  btc.in  verb.cum petitnm.  efurnm  probmnt Hmrt. 
HdiXasfrcnf  /af  *sfUx.CoftMl.Vndc8c  explicatio  t  nuius  textus 
rcli.lrat.nimirnmxftimationem  viniquod  judicio  portulatur,  fim* 
phctter  rcfcrendam  ad  rempus  morx.five  ea  pci  lapfuro  dici.five  o- 
j  orttiiuimlurricicnrcroquepctiiioncm  comroiflalit.  DD.jammlU- 
t*tt  Vtnimirumrepetaturea  rcsa  teroporc  morr,&  reducatutad 
condernnationem  ulquc,fupputarionc  nimirum facta,  quamiinte- 
rea  llla  fucrir  p)uris,iuxta  ea  qoxpofuimusnum.S.  inbac  ead.L 
Quod  autcm  nonnuilidifnutant.pro  vinoautaliatquantitatemu*  14 
ttiodata.xftimationem  foIvipolTe  Jmcob.de  Aren.& Cmrt.in  Li.fte» 
praeodem.id  pletifquciroprooatumctt,  DDmtbidem.eommHnem  di* 
cmt  Zaf.  &  Alc,  Quiaccrtum eft  mutuu  ro  ita  conuahi  non  pofle. 
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ut  akerius  generis  quantitas  pro  alia  fblv i  quear.  d.l  i.fuprk  e»d.  Et 
vcrd  idofficiojudicis  cfbci  pollc.mulro  roinuscredcndumeft.Cum 
enimid  tantumcafuneccffitatis  receptum  fir.puta  quando  prar.fta- 
ri  debitum  omninoncqujt,/  qui rejlttucre.6f,  de%et  Vmd.  probabi» 
liusdicimus  reguiariter  comrarium  cflfc,**  m  dd.i.fufrk  eoi.Quin- 
imo  U  abturdum  forct  in  aliam  rcm  conderan.itioncrt>  ficrij  quam 
quac  judicio  fuit  poftulara.  l.ult.Ctde  Ftdeicemm,  Lib.  U  utfundus* 

1;.  Comm.Dm,  Ncc  ai  teiu  facit  hic  tcxxus*  vel  I.  u!t.  fupra.de  Con- 
dict-  Tric.quiain  ncutra  earumquxlhoeft ,  utruro  cftimatiopro 
quantitarcpuftulata  folvi  pol-Tit,  lcd  hoctanturo,  quando  occalio 
po(tulai}utomcio  iudicisaEftimattoincundafic,ad  quod  tempusca* 
fit  reducenda  Hoc  auccm  fit  quoiics  reus  in  mora  folvcdi  fuir,  pro- 
ptereaquc  «ftimationcm  potiiis  quam  rcm  rcciperc,  intercft  credi- 
tortsjcoquc  actioob  utilitateratcroporis  vcMociacccdcntcm.arbi- 

x*-  traiu  c[\.l.quodfi  Ephcfi.  infrk.de  £*  Q*od  C crto  Z,«.N on  mutatf- 
etiara  i.  fiquts  Itipulatus.  17. dcSoIut.ubt  dcbirori  qui  decem  in 
mclle  promilit.libcrunvcft  decemvtl  mel  (blvere:  quia  lbi.pccunia 
praccipuc  in  obligatione  fuit,  mcl  untum  in  folurionc,  hoceft  mt, 
libcturociTctdcbitouca  vcl  folvcrc  iu  mcUcMrt.ib.fac.l.i  .dcPcn* 
Le£.  Minufque  ad » rcm  pcrtinet  1. 1„  §.  non  potcft.  dc  Conft.  Pcc. 
quia  ca  nou  ahtcr accepta  c(t,quam  volenic  partc  utraquc  aliud 
ptoalio  folvi.tt  hocigirorin  praxifcrvamus.  Dcuiquean&quan- 

ttt  oomrcbasTcetcris  atltimariopro  rc  dariqucar,  obitcr  annotamus 
fupra,«^  l.qut  refittuen.Gi.de  Ret  VWjllud  igitur  tn  propofi>o  ex- 
plorarum  manet,x#.imati©nem  prorebus  quanutatts  rchquif  rc- 
ftirui  non  poflc.  Sedcura  pecunia  numcrataciuidem  gcnerts  cen- 
feri  qucar,  an  cV  quarcnus  argcntea  pro  aurca,  aut  alia  arre  couta- 
minatarcftitui  poflii,pluribus  lbpraexponimus.  ini.y  b.t.  Cete- 
rum  quia  hic  locus  propne  ad  tcmpus  ar.it  imarionis  pcirinef ,  iilam 
rjactationem  mliinc  occafionem  commodc  rcfcrvafle  vidcmur, 
pccunia  mutuo  data  crediroris  ne  andcbitoris  pcriculo  autcom- 
modomuterur,  &  fidesftimatione  qiKeraturad  quod  tempusea 

t#.  refcrendafit,  Ad  primam  t  quarltionem  quod  amnct ,  pleruroquc 
diftincte* de  ca  diflcri  ab  infcrprctibus  confucvit.ut.pu ta,aliam  mu- 
tationem  externam  fcu  cxtrinfccam  ftatucrcnt,  quae  arftitmtioni 
ntmirum  piioriaccedat  vel  decedat ;  aliam  vcrd  inrernam  feu  in- 
trin(ecam,quat  fubftantiam  nummi  cuiufquc  imernare  deteiiorera 
reddat  ant  raeliore.Conftat  v.hanc  rem  tam  vatic  &  confus^  a  plc- 
rifquc  tracraram, ut  cx  perpaucis  intclligi queat.quid  (cnlcrint  ip(i: 
fednos  inexplicandaea  ira agcmus,  ut  & inflitutar  breviiati  fatis- 
fcciflc,5cornciointcrprctisnondcfuilTc  videamur.Pioirdcfn  rco. 
ncw  alicuius  mutuo  datc  «Aimaiio  cicfcat  am  dc  cic  fcat,cu  ?a  c  d. 
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fiatpecunjammuiuo  ncccpram  ftatimdommio  ccderecreditcriy, 
2.  fuprah.t.  cui  tlubium  fir  «ftimationem  quoque  peticulo, 
ciusminui  aui  augcri?lllud  v.erd  petvulgatum  cft,  {ubfianriam;id 
eft  finpropofito)  vatorero,nummi in  sftimatione  confiftcre,  l.i.de 
Contr.Emp.  Quando  igirurnummi  mutuodati  stfttruationc  ccrta. 
numerati  funt,  fequitur  etiam  candcm  quantitatcm  (qua  hk  pro 
fubftanttaett,exdj.  i.jajflimationc  pari  rcftiruendameflc.Narafi 
diverfuro  ftaruamus,  dici  oportet  arftimationem  pccunix  mutuo 
daurnonefle  ccttam.  At  vcrocontra  refponfum  cft,  cam  tVmper 
^ertam  ettcl.vtttrmis.de  InLitJur.  utcbligatio  hxcetiam  lola  rcf- 
pe&uceterarum  imcrdumcertadicatur./. i.de  Condttt.Trit.  diver» 
lum  igirurdici  nou  potcft.  Accedit  qaod  pccunta  in  genere  fuo 
fun&ionem  recipit.cV  altcra  alrctius  loco  folvi  poreft.  l.i.fupra.  bt. 
junc.l.qua extrinfcm.  6  v i. de  Vcrh.Obl  Scd  &  illud  huius  (cn- 
tcntia:  firmum  argumcntumeft,quod  ficiufcicragcneris  nummoi 
fedramorisqoantitatis  aut  aftimatioais  redderc  crcditori  Iiccrer, 
pecunia  rcddcretur  non pcrindc  bona.  At  vcrohoc abfurdum cft  8c 
rationi  mutui  rcpugnans  per  /.}  .fupra.bj.peiindc  igirur  abfurduru 
undehoc  fequcrctur.  Dicimusigirur,  pccuniam  mutuo  acccpram 
commodoacdaronodoroini,hoceftciusqui  illam  mutuo  accepir, 
cum  minui  tum  augerii  quod  plcrifque  vifum  cft.  rButm  &  C»/itef*do 

tsibb.  tn  c.  tjuanto.  de  Jurejur.Qurl.uUrqueadl.  cum  auid fuprajtod,  tmmmew 
jtffltc.Dtcif  1 94  num. c.Et  hocconfuetudine  nctifiima  rcccpiumf  P*~ 
eft.nam  fiquifquam  vcl  inGeimaniavcI in  Bclgica nummosquef 
cunque,  vcl  florcnos  inauro,  vel  ducatos  aut  coronatos,  qucrum  *"*  eremf0 
aEftimatio  fuceetfu  temporis  minura  cft ,  crcditori  fuo  obrrudcrc  '^mrnL 
pro quantitate  mutua  velit,  rcm  profcctd  omnium  abfurdiflGmam 
proponcre  viderctur.  Et  hanc  confuctudinem  foptiroam  (ane  in« 
tc  rprerem  legu ro,  /.  ft  de  imerpretatione.  de  Legib.)  pe nc  u bique  rer- 
rarum  vigrre  ccnflar.  tefie  Bart.in  l%ude%/4*nt  &  osfrg.  Lcg.&inh 
Panltu  de  Solut.Socin.Scn.  lib.i.  Confl.6  fJMenochtlibt\  .Coufilup. 
nxm.  1 9%  ^folin. in tract.  Commer.nnm.-jo  i  ,fub fn.  nttm.  *Botr.  Dc- 
cif  *  2  7.num.\.in  fine.  Scio  equidem  ab  alijs  in  conrrarium  difputa- 
tum  cflc,nimirum  daronum dcbitoris  non  alircr  ctTc  quaro  fi  fucric 
in  mora,  FachJtb.i.c.tf-  Con,  verumfcntentia  illoruro  rantum pro 
more  fcholafticorum  difpurandi  caufa  fufcepta  apparcbir.  Nam 
quod cx  hoc  rcxtu evincunt «ftimationisjdcmum  rationcm  a  tem - 
porc  morae  habcndam.id  male  ad  propofiram  qusftionem  applica» 
tur.cum  pecuni*  quantitasab  lniiio  definiram  cerrarocjuexltima- 
tioncm  habucrir,idcjuc  dc  rcbuscctetisdicinon  poteft./.i.de  Ccu« 
^/fNTri/.quippc  in  quibus  dcmum  arttiroationis  ratio  habctur,cu 
intcrcft  crcditoiis  ob  moi  a  ici,illa  potios  quam  rcm  dc  biia  rccipcre. 
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Ad  alreruroargumcntUNVquod  attiner,  quo  ita  contendunt.cum 
debi*or  noneft  in  rpora,arquumeft  illum  damnum  non  fcnriu.  rct'. 
pondcmus  id  multd  «quiilimum  cllc,curo  iple  pecuniz  rautuo  ac- 
ccptxfir  dominus,  quando  igiturob  hoc&  antc  moram  cmolu- 
mentum  fentit,par  cft  ctiam  ut  damnum  fcntut  anrc.  per  vuI*A}l 
nc quod  Fachimeusconfuerudincm  lllam  ncg.u  gencralero  elle,id- 
que  aut  horitatc  Purpurati,/i/>.  x.Cenjtl.  j  n.nnm.  $  i.id  q  uidcro  iuc  p  ■ 
ruro  vidctur,cumcommcrcia  hac  tcropcllatc  adeocommunia  ftnc, 
urvix  cllc  queat,aiiamahbi  in  luc  re  quam  ahbi  confuctuduiem 
rcceptam  ctTc.Sicciuro  in  Gallia  florcni  cVcoronati  nummiquc  a- 
dcoquicunquc.minutioripecuni*  quanritatc  a-ftimantur.  Boer.  &> 
%J\&9lm*  dd.  locis.  Itemqucin  Jialia,utcx  Affli&o  conlht.  Deaf* 
i94.Pcrii)deinGetmanii  floreniauiei  Sc  ducati  Hungarici  vcm 
Cenfketui*  daleri.batfis  vcl  albisxftimaniur.Prorfus  ut  in  Hifpania  dc  Piftole- 
fiuirn  tu-  tis&  Millercfisconftac.  Ac  in  Bclgica  dc  quacunque  fpecic  numU 
rtf*\*  *(tt*  morum.cura  majorcsquidem  FiorenisCarolinis,  minores  ftufcris 
ita  gradarimaeftjroentur,  ac  pcriculo  dcbitotis  (pecies  fint,  adco 
,rM'  tttabiurdJUJOiura  viderctur,  fi  quiscrcditor  nummosciufdcm  fpc- 
cici  rccipcrc  veIlet,qu6dincTeracntum  xftimatio  acccpillct.velcx 
advcrfo  lidebitor  creditori  nuromosquotura  sftiroatio  decrem, 
obtrudcrc  veller. Vtruraqne  fcilicet  ita,  niii  quautiras  vcl  in  ca  fpc- 
cievel  alia, ad  cftiraationcm  ufqueeiusqua?  datacft,  fuppleatur. 
*J%€tof.Oent,+.Obf-\,M»ltntd.io.ntem.7iQ.\dc[\ic  itaefleMolin*.us 
pcrhibct.ctiamficxprcfscconvcntum  cllct,  utquautuas  in  ijfdcm 
nummis  pari  nuroero  reddatur,  prxrerqoam  /1  palam  fn,pirrcsad 
pcriculum  imoiinutionis  vcl  au&ionis  icfpcxille,  quod  ufu  vcnit, 
cum  vclid  cxprcflerint,  vcl  dc  (pccicbus  icftitucndis  egerint,  cura 
jam  tnnotuiilet  tiromincce  propedjcm  scftimarionis  murnriorrem. 
Extra  vcro  cafuroconvcnciouis  magiscft.naturamcontr.ictusron- 
/idcrandam,qu»ob*Uimationcn)ucrtamin  obliganoncm  dcduc- 
tara.candem  quantitatem  nootam  nnmcroquam  nfu  publico  pa- 
icmtcAdipoMwUu  srg  d  l.i  .deQont.  fnp  Par  vcid  quaruiras  red- 
cuta  non  viderur,nifrn:ddarur  penndc.bona.  l.\.fupr*  b.  t.  junc.d.L 
i.dcCont.  £w/7.Maximccum  qualiicuuqucpecunia  numcrata  in 
gcncre  luofun&ionem  Tccipm.d.l.qxttextrtnfecus.Sj.ii.i.de  Verb. 
O^.Planeiialrcrutcr  fucnrin  roora.  vrcdicoi  puta  vcl  recipicndi, 
vci  dcbiror  folvcndi,  quin  tuni  ad  tcmpusmora:  rcfpici  opor- 
teat,  cicjuc  damnum iniputandum fir,  qui  inmora  fuit.contro- 
vcrti  nonpoteft.4^./.  $.  dtCondut.  Tntf  Dcntque  in  U-gatcccrti 
ponderis  auri  vcl  argenti  admfiTuru  cft  ut  aeftimatio  fi.u  fecun- 
dum  tcsnpus  prafens  /.  cnm  certum.  f.devfnro  &  drg.  Le*.  Sed 
hocquatcnuiitafir,u>idcro  cr*#am.u&  Ccurum  Li  Uct  intrir.lcca 
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pecuni*  muratione  quaeramus.perindcde  jure  controverfum  efr, 
cum  alijs  vidcarurinfpiciemlumtcmpus  contractus.  Socln.Sen,  ltb\ 
x.fi»(rl.29s.rovdrr  de  Vet.T^umifCoUx .7 .f.Vn.nnm,i .  Cagnol.ad 
l.t.C.deTatl  fnter  Smp  &V  cnd.Canomfta  commuMter  in  c. 9l1m.de 
Cf»/*.Movrtcosc.cum canonicis.cx.de  Ccnfib.  verb-velfi  non  fit 
in  ufu,  arftiirationc  penfionis  antiqnz  facias  manere  conrcntos» 
.Accedit  quodnumn  uscValias  folvcnduseft  boniponderis  &  ma- 
teria*,  I.i.C.de  Vet.Numiffot.  Itb.  \\.&l.\.ac  1.  C.  de  *Pondertt, 
Vndeconfcquitui  idin  mutuo  vel  maximc*  ira  tCsc.perl.  3  f*pr* 
eod  quafi  nimirttmid  in  conira&umipfurofitdedu&um.  argl.Rn- 
tit1aT0Sa.de  Contr.Emp.  Ptxcipuc  cum  crcditor,  fi  cius  interfir, 
f  lutioncminalia  fpecic  recipcre  noncogarur  quamquar  mutuo 
data  Cwv.d.l.Taulns.^.  de  Solut.  Scd  alijs  divcrfum  placuir,  Fab.  in 
tsfntb  boc  nijt.(.de Solut.Molin.  deCoutratl.q.  1 00.  num.  740.  Me* 
noch.  Confil.  49.  num.  $  8.  quia  nummi  fubftamia  non  *li*  ur  quam 
qua?ex  uiuhoceftcurrcnri  *ftimationc  dcpcndct.  d.l.i.de  Centr, 
tmp.  V  ndeolim  cV  urgcntc  neceflitatc,intcrdumcx  vilifliraa  raa- 
teria  nunimusexcufusfuit.Moveteosprarterca  J.cumcertum.  dc 
Auro  &  Aro.Lcg  qux  ramcnparumad  rcmfacit  cumnen  ad  folu- 
tioncm  mutui,  fcd  Icgati  pcttineat.vutV  interm  qna  nos  ibidem.  Ego 
exiftimo,fi  nuromiarftiroatifinr,  quocunqucreraporc  dc  folutionc 
agitur.diccndum  utaftiroatiorcddatur  inka  tcmpore  contradruc, 
drm.  d.  c.  cum  cavonicis  cum  non  tam  nuromi  in  fpccic  dcbcantur, 
quam  aitimatiocorundcn^^coquecafu  proccdat  ientcntia  priorjfin 
vcrosftiroati  non  llm,  ciufmodi  folvantur  cuiulroodi  nuncfunr, 
quocafti  accipicndacft  fcntcmia  pofterior.Necmovcrquod  vidcri 
hoc cafu  queai,  crcdroris  potius  imcicfst , pccuniam  non  recipcrc 
talera.cu m  hxc  paulo  vilior  Cn.perl.Taulus*  99. dt  Solnt  quia  hoc 
iracft.quoriesnummiaUcriusrorroarorTcruiitur.namquaceiufdem 
formar  a!qucarftim.uionis  funi,  (dcquibus  hic  agimus)  {ubftantia 
ex  ufu  acdtcrero  publico  habenr.  d  t.  i.deCortr-  tmp.&  proindc 
ahj  efsc  judicari  non  pofsunr.  Arquc  hoc ira diftin£te  ln  mutatione 
moncta  lntcma  moribus  obfcrvari  vidcmus,parum  quippc  rcfcrre  Cmnftum 
parct  utrum  dccrtto  publtcovalor  marerwlis  paulum  immutcrur,  JJJJJ^JJ" 
mod6  a?ftimatioim«riro  cadero  fir.IIIud  conftat,in  locis  ubi  nego-  L \"  gt 
tiauon«shodiefrcquentioresfunr,facili  momcntoacftimarioncm  fme 
numroorummuraii,  fecundum  quod  «V  roetcium  prcria  perindc  rMrUumcm 
jaciltaugcrividemus.Sed  nccares  fundorumdomimsac  rcdirua-  yentttne 
njs  quicxalienisfundisrcdirusannuos  habenr,  mngnodcrrimcn-  nuommfatn 
roautinopinatocommodocedat,  jamolim  inTranfifoIania,  Pa,ria^*^/" 
iuquarohacmea,ali,fcjucnonnullis  Belgica- provincijs  conftitu-^^ 
tumcft.ur  plcrarquc  nummorum  fpccics  etiam  a  partibus  non  ^altM1inu 
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a*ftirflar«,cerra  tamen  sftimataque  quantttate  folvipoflent.  Qua 
racionc  floreniaurciacftimati  funr  lS.ftuferis;  Carohnw*.  flufcns, 
fcurari  antiqui^a.  ftuferis;o7  ira  in  fpeciebus  pccuniac  alijs  confe- 
qucnrer.  Atque  bts  pofitis,  expedira  &unaquaeftio  cft,  tad  quod 
tempusrftinutiopecunia:  refcrcndafit,  nimirnm  in  mutationccx- 
tcrnarefpiciendumcflcrempusconrradtus,  nifi  aliud  actum  fir,in 
mutaztone  intcrnarcrd  tempusprrfcns.ntfi  nummUCmpore  con» 
cractus  fint  «ftimati,  quocaiti  perind?  ad  rempuscontractus  refpi- 
cicndum  crit.  per  d.e*  (um  camnicv.  de Ctnfik. 

Ad  l.fi  quis«24» 

y^Ertum  ftipulatus  noncx  ftipulatu,  fcdcerti  condiccione  agir, 
\^jut  hic.  acdoenim  ex  ftipulatu  dicicur  incerta.  /.  4.  injrn.  de  V. 
fnr.l^.CM  Innt.Sttp.Scd  interdoro  actio  ex  ftipulatu  dtcitur gene- 
ratim  quarcunque  cx  ftipulariane  rcdundans././/  pafio.  14.  C.de 
^PaUJ.inter fiif  vlantem.  ti.f-Ji rem>  de  Verb.  Obl.  U  ftipulacus  pro 
ftipulatioiic,  nt  &  in  ljpecnnia.%priucM  FfnrJ.)  5  .$.fiu.de  Leg.  3  J. 
).G,deInnt.Stf.  • 

Adl.crcdiror.25. 

ANisquiccedidirinrefecrionem  privilegio  hypothecar  cetcris 
prfcfcratur,vidc  latius  infra  in  /.  1  .Qnib.M9d.Vig.  Tac.Cenir. 
& l.interdum.  Qni  Pet.  In  Tig.  Hab. 

Ad  1.  fi  pccuniam  milirts  16. 
y^vVatenuscuiqucpcr  procuraroremquarrarur  fupra  rracramus 
KJinl.ptrfmnrntorem.&inUi.  inl.j9Je9Acn.Rer.  Dem.  ubi  harc 
expTicatacit. 

Adl.civitas.27. 

1 .  ^Adminitirdtorts  an  &  qudtenus  civitsttm  ex  mutuo  ob- 
ligent.  ejrnum.o. 

2 .  guid \uris fi  civitds  ipfa  conftnferit.  &  num  3 , dc.4. 
y  Jguidjfccrpord  opifinm  mdtiflris  fuis  confenferinU 

7. Lsfnccntraflus csvitatum  Islerdrum  vim  legis  babednt. 
S.  Trobdtio  eiusquod  pecunid  inremctvttdtts  verfajit^dd 

quemfpeflef. 

fi.  fn  civitatejjuid perindc fmfulare* 
io»  guoddc civitate dtttmus  idcm  etiadd ccclefam pertinct* 

lJ.Jiuid 
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t*\  ^uidjurhfprdlatuspecnniam  mttfuo  acceptmfihe* 
renonpofitt 

1 2  J%ui&   caftiulum  nen  confinjit. 

i  i-  \^in  pecunti  in caujam  eccleJU  verfi  ft% in faclo  conJZ 
Jit&num.\$. 

14  ^yid  quoscontraflus  bdc  I.  pertineat  ey  in fine* 

^An  &  quando  exmutuo  teneantur  ij  cum  quibnston* 
tratlum eft.  & num% \j.ac\3. 

ADminiftrator r  civitarcm  cx  mutuo  obligar,  (T  conftcr  pccu-  ^ 
niam  in  rcm  ilhus  verfam.  nt  htc.  codcmquc  cafu  acccptum 
eftquoddicimur,  eum  rcm  civirarrs  pro  muruo  pofle  obligarc  /.  fi 
ieqni.  1  i.^Tig».Quidergo,fi tcollc&a in hoc mulritudinccivium  *» 
praffcnrc.autaiiasacccdcnrc  maudatoeius  fpecialicontra&um  fir? 
cV  appofirc  dicimus  hoc  quoque  cafu  caro  obligari.  Uf  bic.Vart.in 
Latet  falla.%.fin.  ittfra.  de  Pcm.  nam  ilconitruni  propofito  deliquc. 
rit.obl igaru tjjnctnm  9 .  §.  1 . Qned  tJMct.Cauf  Sc  facilius  iguur,  11 
conrraxeiit  comrounidecreio,  to  proinde  cafu  minimc  opus  ctY 
probai  i f  camvcrfam  in  rcm  civirarls.  c.pcn.  de  Fidcjujf.  Neque  ne-  j; 
ccflj  eftidreftringeretadciviraremhberam,ur  AiciaiuscV  Fulgo-  * 
£usaurumanr,^r^«»cfr^^quiahzclcx  accipiturquando  civiras 
nonconfenfir,  ur  cx  ciu*  finc conftar, qufhoc evincit,  ut  fi pecunta 
in  rcro  civitatis  verfa  nonconftct,  ij  teneanrurqui  contraxcrunr. 
Vnde  eft  quod  moribus  noftrisetiamcorporaopificum  &pagorum 
t  obtiganrurex  cjnrractibus  communi  confenfu  initii.  Ncc  opus  y, 
fit  cocafu  probarc  pccuniam  in  remcoru  vcrfam.  Et  igitur  idfaci« 
liusin  corporeadmimmmquodgaudet  jurecivitatis.2?4r/.CW?r. 
Alex.Ctrn.  Zaftnd.ltftist]mbima  de  Ptgn*  Quinimo  +  amplius  rc-  c, 
publkam  rccic  linc  populi  confenfu  obiigari  dicimus,  (1  ij  conrra- 
hant  qui  liberam  admiuiftrandi  poteftarem  habcnr.7>;»t*//.i»./.2,C 
de  Rcfc.Vcnd^ar  i.c^.nu.b^  cumtbtalleg  Er  hoc  quoque  moribus  ^*nfHtiult* 
obtinct  in  civnatibtis  Germani*Iibcris,cuiufmodicompIuraiiiftru  ^Ji*^' 
roenta  viuimus  rcipubI.Groningana?,cVCan>penfis,quje  cV  jus  arre-  "  * 
ftorumconrrafingulos  civesadniittebanr,  cV  ex  quibus  arrcftaetia 
vidimusdccerni.Non  ramcnco  roagis  tcontraCtus  ciufmodi  civu  7» 
ratum  vim  lcgis  habcbunt,  ut  redte  Zafius  annctar.  2af  bic.  quia 
-1.  Gclar.de  i;ubIic.qu\maIijinhoc  alleganr,  nonde  lcge  propria, 
fcd  pa&o  contra&ui  ad;uncto  agit,  Planef  probano  pscunia?  in  i, 
remcivirarts  verf*  ad  a&orem  fpc&at.  Novcll,dc  AU  &  Empb.  1 2  0* 
c.& htc  qnidem.6.§.fn.Licci  enini  alias  quando  rcquirirur  pecunia 
rautuodatam  in  rcm  alicuius  vcrfamelle,  fufticiat  probare,  qucd 
ncccflaiid  eafueritopus./.a//;<fc  $x*Att9[qpod  alijs  cV  adtivitatera 

refcrri 
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Adl.  Quidam  cxiftimavcrunr, 

/.  Pdrtemdebitiancreditcri  fohere  liceat* 

2.  Debttorcminvtte  crcditori  fartcm  dtbttiritrudcrt ntn 

yf<. 

j.  Qpinquccafus  cxccfti  4.5  6.7. 
$.  Conciliaturl.2.%.\.dcVcrh.Ob(. 
9.  Conciliaturl.ij.i.fiduabut^Commod. 

x.  S~\ Vi decem  f  poftulat,  partcm eam quam  reus  faremr,  recipcre 
\Jcogitar,  lirigiolara  intrrim  judicio  profcqui.  m hic. convcmtt. 

*,  fermittendum.  S*  fufrade  Har.  Pet.  Sed  alias  •  regula  gcncralis  eft, 
debirorem  crediron  inviro  parremdebiri  obtrudcrc  ncn  polTe./. 
ttttor.41  .§.1  .deVfur. l.obfign*tionc.9 .vcrb.  totim.C.dc Solut.  Arquc 
hxc  cft  vcra  huius  rei  fcntcnria  quam  in  praxi  obiervamusjprarrcr- 

h  quam  in  cafibus  exccpris.  Excipuinturtautera  {peciea  fcqucntes* 
Primd,  quandodcbirum  rantumexparteliquidum  ctk.ut  bic.  Se- 

+    cundo,  1  fi  plura  dcbitaconcurrant.  /.  ult.  Q*ib.  <JMod.  Ptgn.Solu. 

t,  Tcrtid,  fi  icrvusfea  lege  libcr  cfle  juflus  lit,  urcertam  cxfolvac 
qnanrttarem.  favore  enimlibertarisreceprumeft,  folutioncm  per 
parrts  admitri./.  cum  baret.  4.  $.  item  fi  decem.  tnfta.  de  SuiuLtb. 

*•  Quartd  <3c  tfinguli  hxtedum  dcditum communc  pro parre  folvcie 
qucunr,  quia  pura,  nomina  ipfo  jure  xn.  Tabuhtum  divifa  funr# 

7.  t.fatk:  16.  C.dePatt.Quitito  ♦  tribura  folvi  pcrpartespolJunr^id- 
^ue  communi  fubdirorura  favorc/.i.C^  CoU.TunfPatrtmmV\zr^ 

t.  t  quin  in  cafibus  non  cxcepris  regulam  fcrven.us,  nihil  impcdir. 
I.icetenimabarquiujmaea  fcntentia  Alciatuspoft  Dccium  rcceU 
fcrir. *Alciat.  hie.  Conrrarium  ramenplerifque  viium  cft,cV  moii- 
busobtinuic.  Nec  movet  quod  dicimus,  ftipulationcm  quantitatls 
recipere  parrium  prcftationem.  /.  x.  §.  1 .  de  V trb.  Obl.  id  cnim  c6 
pcrtinct,  utintelligamus  promiffioncm  quantitatisciTc  dividuam, 
hoc  eft  fine  incoramodo pcr  partes  lbivi  poile;  non  tan  cn  ur  credi. 
tori  invirodilaris  fparijsobrrudi  queanr.  *DD.  iu  dl  2.$.t.  Minuf- 

f  quc  ad  remfacir  argumcnrum  ¥ acontrario  fcnfu,  pura,  (icuditor 
debituro  ptoparre  cxigere  polTit./.i  7.  $  Juobus.tnfra.Qon.mod.coti» 
fequcnrer&  iolvici  inviroperindcpolle.ncqucenim  bonacacon- 
fequentia cft) cum econtrarid, id  quod  favore  alicuius  intioduo 
turaeit.duriori  intcrprcrationc  nop  fir  dciorqucndum  in  odiura 
aut  fevcrirarcm./.»*4U.<fc  Legtb. 

Ad 
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Adl.vinum.22. 

1.  In  dnimaticne  res quod  temfus  ccnfiderandum]  qubn 
vdriaqudflto  ftt. 

j.  DtfftneJie  in  ea  re  geueralis,  &  quid  juris  quando  dffi* 
matio  vemt  \ure  aclionis. 

}•  £>utd)uris  quando  dHtmatio  vettit  offcio  )udicistfer 
)mam.in(item. 

4.  ln  dliimatione  reivera  ad quod  temfus  reffkiendum* 

j.  Lft' cra  quomoao  committatur* 

6.  £>nomodo  acdftendum/ittqucd  d/cimus  in  vera  reiah 
Jfimatione  ten  ftcs/ttis  (ontefiatd  tnffici.  ejfnum*  8. 

7.  J^usd  \utts  f  ab  initio  tontraclus  mora  commijfafutt. 
*•  In  vera  reidftmatune  fer  \udicem  faticndanondijlin* 

gttimus  intet  \uditta  bondjfae/  ejr  Bricli  \uris- 

1 0.  Exflicatur  &  conctliatur  i  }.U»bac»infraCommcd. & 
num.W. 

j  2.  Exflicatur  &  ccnciliatur  I.  bominem.  tJMand. 
jj.  Exfitcatur  hictcxtus*f}r  num>i$* 
14«  t^in  fio  rt  aliqua  quamitatis  dJIimatic  retft  fiM 
fope. 

1 6.  Fxplicatur  l  5  7  ,de  Solut. 
/7,  Exflica/ur  U  i.§.an foteffl  de Ccnft.fee. 
1/.  Indcbttis  ceterisan  dRtmatiofro  iffisdari  quedt. 
jjh  Vtrius  damno  aceidat  mutatto monetd  mutuo datd-ejr  «, 
20.acn. 

22.  Stde  dflimatione  monetd  qudrator  aJ  quod  temfus  ea 

referenda  ft. 

7  N  «ftimatione  f  rci  judicio  poftulat*  qocd  ccmpas  confideran- 
jLtiumlic,qua:(liontdir1ura,HanefcioancuiquampIenc  hadenus. 
&  mgenuc  fatis  fit  tra&ata.  tgo  faltcm  hoc  loco  opcram  dabo,  ut 
eam  cjuam  mnximc  hcri  poceft.habeanaus  explicatam.  Tgirur  tinca 
aeiradiltiiiguimus.utd  sftimauo  ipfoa&ionis  jure  veniar^vcibi 
gjaiii,  fi  ruarftimauopromilTa  fic,  vel  fidejuflor  folvcrir  nomine 
principalis.uc  huic  rorlus agendum  iit  ad  pretium  rci  folutar: rera- 
pus  contra&us  infpiciamis.  t.fuudum  Corneltanum.it. dt  7^ovat.l 
homtuemaufra Mand.Uum  <juv.11.de  Obl%&  Ji8. u bi  fatis  accipcre 

cft 
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cft  fatisfactionem  rccipcrc  (quique  ea  vcrba  alitcr  accepere,  ingo- 
nuamtcxtus  lententiara  non  funcalTecuri.  B.trtBaLAlcv.ibidem.) 

1#  Ar  quandoxftimatio  t  officiojudicis  faciendacft.diftinguimus,  u- 
trumeaper  juramcntum  in  litem  flac.an  minus,prion  cafu  inter 
judiciabonacrtdci&  eaqucab  initio  Ikicti  juns  (unt.in  jllurcrn- 
puscondemnationis  fpcctatur,in  his  litiscontcftara?./.  hdc. 
infra  Commod.  Ratioeft,  quia  juramentum  inlitem  dcmum  poft 
jullum  judicis,hoc  cft  poft  lentcntiam  ad  rem  rcftituendam,  ex  co« 
•  rumacia  morantis caufara  accipir./,  t*  &  ijnfra.de  InLit.Jur.  I  qui 
reflhnereM.de  Rei  VsWJnde  cnim  ultta tcmpus  fenteniix  aur  liris 
acccptar  cftimauononreducitur.  Quc  rario&aloannc  ac  Marti- 
no  vctuftis  interprctibus  rcccpta  fuit^Eruditc  taraenAccurfius  pcr- 
hibct,fires  petitaantcquoquedolovelculpircifacta  fucrit  dcte- 
xior,etram  id  tempus  in  juramento  in  Iitemfpectandum.  arg.l.  $. de 

4*  ^«i^.Trir.Qnodmagiseft.Scdquoticstde  rcrarei  cftimatione 
qucrir  ur  officio  judicis  ftatuenda,  certum eft  vel ad  diem  folut  10- 
morxbx*mml.homincm  37»*-  *R$fponfoJjiKalendis.  1  t.deRe  fud. 
vei  ad  rempus  oportun*  fcricquc  intcrpcllationis  asftimationcm 
reducendam  cflc,  id eft  utrumquefur  fimplicius  dicamus ) ad  tcm- 
pus  motxJ»iM§.fin.deCjondict.TritJ.Z.Stpen.deCondict.Fnrt^2m» 

j.  quc  mora  t  &  pcr  lapfum  dici  folutioni  ftatc,  /.  /km,  infra.  eod.  /. 
magnam.Cde  Contr*  &Qommiu.flip*  bc  per  fumcienrcro  fit  inter- 
pcttiiioncmjjnorajnfra.de  Vfnr.  licet  id  incafu  poftcriori  onini- 
no  infacto  confiftit.cjuotics  igitur  dicimus  in  vera  rei  cftiroatione 
tcmpus  litisconteftat*  infpici,  fubimclligitur  femper.nifi  tanrea 

*  fucrit  com mifla  roora.  d.l.pen.infraJe  Condtct.  Trit.  Et  fi  cnim  rard 
ad  judicium  pervcnitur,  quin  rcus  etiam  prius  fucrit  moratus,  /.  3. 
f.i  ,de  Pper.  quia  tamen ca  rcs  pcnirus  in  facto  confiftir,  ftmplicius 
quandoquc  teropus  petitionis  pro  tcmporc  morc  pofitumcft.  ut 

7.  /7/V.Igicur &  fi  ftatimt ab  ipfocontractus  inirio mora  coromiiTafutt, 
vcrbi  gratia,  quod  venditor  acccpta  ipfo  contractus  tcmporc  pccu- 
nii.ccilavcrit  in  rei  traditione,ad  id  quoque  icmpus  arftiruationem 
reducimus,vel  (i  moranon  acciderit,  rcfpicimus  ad  tcmpus  litis 
conteftatc.  /.  l.f.fiper  vendttorem  nbigl.^Bart.  Bai.Cailr,  Salic.  m- 
fra.TdetAct.Emp  toquepropter participationem  pecunic abalcero 

«.  2Cccf>iz.driJ.cur*bit.C.detsfettEmp.Qux  omnia+ita  accipc,ut,(i 
quomodo  respoft  rempusmorc  ad  fententiam  ufque  -in  majori 
prerio  fucrir,  idipfum  accipiarur  commodo  crcditorisjcV  damno 
rurfus  non  ccdar,  fi  pcnfleT,  aut  quo  modo  dcterior  facta  eiTcr.  i.fi 
ftertlis .ii  S.cum  per  venditoremje  jict.Emp.jnnc»  L  ?.  infra.de  Con- 
ActiTritfac.Lquiautem.  12.  §.1.  Si ^^nu(aut.fnd.St(i.Lx  qoibus 
CYeair,in  vcra  t  icraHtirnationt  per  judiccio  facienda,  nullam  dif- 

fcrcntiana 
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fcrentiatn  cflc  imer  judicia  bonx  fidci    rtri&i  juris,  cum  tamcn  ca 
dirtmclio  tantam  huic  rcl  fuftudciit  obfcuriratcrn.ut  quam  paucif- 
/imis &  haec  l.cV  totus  hictra&atus  re<St£perccprus  fit.Nccmovct 
t  quod  ahbiqoafi  pcroppofuionem  relarumcft, in  bonx  fidcijndi- 
cijs  tcmpus  fententia?,inftricti  luris.Iitiscomcftatic  refpici.^  /,$.$. 
inb*c.Cammbd  quiaid  non  dc  reia:flimatione  vera,  fcd  eaquae  fit 
pcrjaramcntuniinlitcm.rcfponfumcftjncaenimxftimatio  redu- 
rirur  ad  tempus  iententue,cum  tamcnin  judicijsftrictis  (TubinteJ* 
li.;c  quoties  ea  atbitrana  fiuiu,quiaalias  in  eo  actionum  geticre  in 
lircm  non  juratiir./.l.ifr /»  Ljr.ynfr.)taxariOTcfcntur  ad  litcm  con- 
tcftataro.  </./.$.  Qommcd.Qut  harc  t  tarn  vaiic?quia  ic.iu  ftnctis  ju- 
dicijs  ;udcx  acnoni  propofita?  aftrictior  cft,&  zftirottionis  interpo* 
nendc  poteftas  pcr  accirieni  fupcrvcnit,adeoqur officiumeius  ante 
condcmnjtioncm  priroam  (quia  conftat,  ut  judicu  ftricri  juris  ar. 
bunriaruMt.pene  duas  fenrenmsfcrri.  notm*Donetl.& mly  ad  $  Pt*. 
tern.Iufi.de  Act.)  rullius  aur  percxigui  momcnncft,ed  quddar- 
bit num  eius  dcmum  a conruroacia  rci  accipiat caufam.  tex.  tn l.  qui 
rcttttuere%  6S.  de  Rei  Vtnd.  c6m  interim  in  ijs  quae  boox  fidei  funt 
potcftas  iplius  abncuonum  uatura  (11  major.  Plane  quod  diciruus 
macriombusftiictisfiin  luem  jnretur, rcfpicicndum  cfscadtcm- 
pusJitiscontertata^idquoquc.utinxftimarione  rei  veri.ita  acci. 
pimas.nifidebitorante  fucritin  mora#prr  l.cumfmti.  9.  vcrb.  cmm 
fnrtnrx  ftctum  ftt  .de  In  Ltt.  lur  fur  emm  *b  eo  tempore  cenfetnr  in  mo- 
rjfrttj]ctt  S .$.pe*.deQondiCt.Fnrt.Scd  ncquc  ad  t  rcmfacic  quod  in 
I  hommem.  $7.  ^i*nd*tt.  rclatumeft:  aliud  inactione  mandati, 
quan-  in  llipulationceisc,  quia  in  prioricapitis  iftius  refporrfo  cft 
fjx-ciestaIis,quisftimaiiovenit  jurc  aclionisjquodnimirumfide- 
jiviforlcrvumproaliofolvctat.eiufque  prctium  a&ione  roandati 
rcpcrcndurw  crat :  poftcrius  vcrd  rcfponfura  manifefte  confirmat 
fenremiam  nofttam.  Atcjue  hac  cpinio,  re,  utiparelt.examinata, 
communis  cft,tuxt*gl.  btc.in  vcrb.cnmpctttum.  cjuam  prob*ntH*rt. 
Hal.Cairrcnf  Uf  tsf!ex.Coft*t.  Vndc  &  explicatio  t  nuius  textus 
rc  li;  Irat.nimirnm  xftiroationem  vini  quod  judicio  poftulatur,  fin> 
plu-iter  refcrendam  ad  tempus  mor*,live  ea fci  lapfuro  diei.fivc  o- 
jortunamfurlicicnrcmqucpctiiioncm  comroiflaiit.  DD.jamaUe- 
l*tt  Vtnimirumrcpctaturearesa  tcropotc  mor*,&  rcducatutad 
condemnationcm  uiquc.fupputationc  nimirum  facca,  quanti  inte- 
rcailla  fucrir  plurts,iuxta  ca  quae  pofuirous  num. 8.  tn b*c  c/td.L 
Qiiod  autemnonnudidifpuiant.provinoauraliatquantitatemu-  14 
tuodara.&ftimationem  Coivi  poffc,  Ucob.de  Aren.&Cmrt%in  Lx 
pra  eodem.  id  plcrifque  improbatum  eft,  D D»  tbtdem.  cemmttncm  di* 
ctmtZtf.  &  Alc%  Quiaccrtunacftmutuum  itaconuahin©n  pofle. 

Qqq  * 
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ut  alcerius  generisquantiraspro  alia  folvi  qucar.<j'./  i.fuprkeod*  Et 
verd  idornctojudiciscrfici  po((c,mulrd  roinuscredcndumeft.Cum 
enimid  tantumcafu  ncceffitatis  receptum  (ir.pura  quandoprcfta- 
n  debitum  omnino  nccniic,/  qm  reflitMere.6S.  dc^Xet  Vtnd.  probabi- 
liusdicimus  reguJanrcrcomrarium  cttcyMtmdJ.j.fuprAa>d.Qum- 
imo  &  abturdum  forct  in  aliam  rcm  condemnnuoneip  ticrij  quam 
quae  judicio  ftiir  poftulara.  l.ult.C,  de  Ftdeicemm.  Lib.  L  ut  fundm* 

x;.  Comm.Dtu,  Ncc  ai  tetu  facir  hic  ccxrus  *  vcl  1.  uit.  fupra.  dc  Con- 
dicr.  Tric.quiain  ncutra  carumquxrtioeft ,  urruro  xftimatiopro 
quanticatepoftulata  (olvi  potfit,  lcd  hocramum,  quando  occafio 
poftulat,utofficio  judicisa»ftimatioincunda(ic,ad  quod  ccmpusea. 
fit  rcduccnda  Hocauccm  fir  quoties  rcus in  mora (blvcdi  fuir,  pro- 
prereaque  «ftimacioncm  pcciiis  quam  rcm  rcciperc.intercft  credi. 
corisjcoquc  acrtoob  utilitaremreroports  vel  lociacccdcntem,arbi- 

**>  trarii  clt.  /.  quodfi  Epbeft.  tnfra.deSo  Q*od  Ctrto  L«.Non  muratf 
etiam  I.  fiqois  ftipulatus.  57.  dcSolurTubt  dcbirori  qui  decem  in 
rocllc  promiht,libctum<ft  decera  vcl  mel  folvcrc:  quia  lbi.pccunia 
prrcipuc  tnoblig^tionc  fuit,  mcl  tantum  in  folurione,  hr>ccft  tt. 
hbciurocflcrdcbiiouea  vel  folvcrc  in  rncWc. B*rt. ib.f ac.Lx  .dePcn4 
Le£.  Minufqtic  ad  *  rcm  pcrtinet  1. i,  §.non  potenVdc  Conft.  Pcc*. 
quia  ea  nou  ahtcr  accepta  clt^quain  volemc  parrc  ucraquc  aiiud 
proalio  folvi.Et  hocigitorin  ptaxi  fcrvamus.  Dcniquc  an&  quan- 

Ht  do m rcbus  Tceccris  xllimatio pro  rc  dari qucar,  obiccr  annotamus 
fupra,«4  LqMtreftituefe.6S.de  ket  VW.Illud  igitur  inpropofiro  cx- 
ploratummanet,a;ftiinationem  prorebus  quaniirarts  rcliquis,  re- 
ftitui non poflc.  Sedcum  pecunia  numcrataciuldcm  gcnens  cen- 
feri  queat,  an  &  quarcnus  argentca  pro  aurca,  aut  alia  are  conta- 
rainarareftirui  po(fit,pluribus  fupraexponimus.  inlj.  b.t.  Cctc- 
rumquia  hic  locus  proptie*  ad  rempus  xftimarionis  pctrincr,  illam 
tiactationem  mhanc  occafioncm  commodc  rcfcrvafle  vidcmur, 
pecunia  rauruo  datacreditoris  nc  andebitoris  pcriculo  autcom- 
modo  mutetur,  5c  fidcarftimationc  qosratur  ad  quod  tcmpusea 

x*.  refcrcnda  fir,  Ad  primam  t  quarltioncm  quod  attincr ,  pleruroquc 
diftinctc de  ca  diflcri  ab  inrerprctibus  confuevit,ut,puta,aliam  mu- 
tationcm  cxternam  feu  exrrinfccam  ftatucrent,  qua*  zftimationi 
ntmirum  piioriaccedac  veldeccdae.aliam  vcr6  inrcrnam  fcu  in- 
rrin(eca:n,qu*  fubftantiam  nummi  cuiufque  internam  dcretiorcta 
reddataat  racliote.Conflat  v.hancrcm  tam  vane  &  confuscaplc 
rifquc  tractaram,utcx  pcrpaucisintcl]jgiqucat,quid(cnicrintip(i: 
fednos  in  exphcanda  ea  ita  agemus,  ut  &  mfliiuta- brcviiati  fatis- 
*%  feciflc,& ofticio interprctis  non dcfuilTe  yidcarour#Pioirdc fi  1  mo- 
nci*  alicutus  mutuo  datz  «flima  tio  cicfcat  aut  dccrcfcat,cuu  c  6- 

ftai 
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flatpecuniaromutuo  ncccprsm  ftatimdominio  ccdcre creditori*, 
/.i.C7*/*pr4£.?.cuidubiumfir  acflimationem  quoquc  pcriculo, 
eiusminui  aut  augcri?lllud  v.erd  petvulgatumetr,  fubfiantiaro;id 
cft  fin  propofito)  valorcm,nummi  in  .tftimatione  confiftere,  /.  \M 
Centr. Ew^.Quando  igiturnummi  mutuodan  «fttmationc  ccrta 
numcran  (unt,  fcquiiur  ctiam  eandcm  quantitatcm  (ejua  bk  fro 
fubflantiaeiltexd.l.  ijajflimatione  pari  rcftmicndamcfle.Namfi 
diverfum  ftaruamus,  dici  oportct  arftimarionem  pccuniae  rouruo 
datarnonefle  ccttam.  Atverocontra  rcfponfum  eft,cam  tVmper 
-certam  e\\c.l. nummis.de  In  Ltt./ur.  utcbligatio  hxcetiam  lolaref* 
pectuceterarum  imcidumceciilkuui.Li  Jc  Condttt.Trh.  diverw 
fum  lgiturdici  non  poteft.  Acccdit  qaod  pecunia  in  gcnere  fuo 
funclionemrecipir.cValtera  alretius  lncofolvipotcft./.i./*pri.6 t. 
junc.Lejua extrinfcm.  6  >.§.  1 M  Vcrh.  Obl.  Scd  6V  illud  huius  lcn- 
tentiae  firmum  argumcntum  eft,quod  fi ciufdcm  generis  nummoi 
fedroinorisqnantitatis  aut  aftimationis  reddcre  crcditori  licerer, 
pecunia  reddcrctur  non  perinde  bona.  At  vcro  hoc  abfurdura  eft  9c 
rationi  muroi  repugnans  fer  L^  fupra.b.t.fcnndc igirnrabfurdum 
undc  hcc  fcqucrctur.  Dictrousigirur,  pecuniam  muroo  accepram 
commodoacdamnodominijioccfteiusqui  illam  rotituo  acccpir, 
cum  minuitumaugeri-,quod  plcrifquc  vifum  ch.jinton.Hutttfr Cwfuttub 
%/ibb.  m  c  auanto.  de  furejur.  Curt.uurque adl.  cum  qutd  fuprkjod.  emmmmu 
jtffltc.Dccf  1 94  »*m.r.Et  hocconfuetudine  nctilTima  receptum^r  ***  f*m 
eft.nani  fi  quifquam  vel  inGeiroaniavel  in  Bclgica  nuromosquof  pen 
cunque.vcl  florcnos  lnauro,  vel  ducatos  aut  coronaros,  qucrum  *"*  trtmt* 
xftiroatio  fuccetfu  temporis  roinotaeft,  creditori  fuo  obrruderc  nT3tar' 
pro quanrirate  mutua  vclit,  rcm  profccld  oronium  abfurdiflGmam 
proponcre  videretur.  Et  hanc  confuctndinem  foptimam  fane  in. 
tc rprcrcm  lcgum,  l.ftde  imerpretationc.  deLegib.)  pene  ubiquc  rcr- 
rarum  vigrrc  ci  nflar.  tcfte  Bart.in  l  i.de tsfuro  t*r %/frg. Lcg.&inL 
Taultu  de  So/ut.Socin.Scn.  lib.x.  Conftl.6  t^CenochJtb.i.  ConftLao. 
tjum.  1 9.  ^folin. in tract.  Ccmmer.num.70 1  ,fub  fln.  num.  Hoer.  De- 
cif  i  2  -j.num.^.in  flne.  Scio  equidem  ab  ahjs  in  conrrarium  difputa- 
tum  c(Ic,nimirumdamnumdcbitoris  non  alitereflc  quaro  fi  fucrit 
in  roora,  Fach.  lib.i.c.9.  Con.  vcrurofcntcntia  illoruro  rantum  pro 
more  fcholafticorum  difputandi  cauia  fufcepta  apparcbir.  Nam 
quodcx  hoctcxtuevincuntcttimationisjdemum  rationcro  a  tem- 
poremorar  habendam.id  roalc  ad  propofiram  quaftionem  applica* 
tur.cum  pccuniar  quantitasab  initio  dcfiniram  ccrtaraqueacftiroa- 
tionem  habuerir,idque  dc  rebuscetetisdicinon  porcfl./.  1  ,de  Ccu- 
^ia-Tnr.qiiippe  in  quibus  demum  seitiroationis  ratio  habctut.cu 
intcrcftcrcditotis  ob  moia  ici,iilapotius  ouaro  rcm  dcbitarccipere. 

Qqcja  Ad 
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Ad  alrcrumargumentum^quod  attiner,  quo  ita  contendunt.cum 
dcbiror  non  eft  in  rrora.arqnumellillum  damnum  non  fcnrirc:  rel'- 
pondcmus  id  mulrd  rquifljmum  cllc,cum  ipfe  pecuniz  mutuo  ac. 
ccprarfir  dominus,  quando  iguurob  hoc&  anre  moram  cmolu- 
mcntum  fcmir.par  cft  ctiani  ut  damnum  fcmutanrc.  per  w/*.P!a- 
nc  quod  Fachinzusconfucrudincm  lilam  ncgat  gencralcro  clle,id- 
quc  aut horitatc  Purpurati,//^. x.Cenfil. $n.num. 5 i.id quidcro mcp 
ruro  vidctur,cumcommercu  hac  rcmpellatc  adeocommunia  fint, 
utvix  eiTe  qucat,  aiiamalibi  in  hac  rc  quam  alibi  confuctudmem 
rcccptam  eilc.Siccium  in  Gallu  floreni  5c  coronati  nummique  a- 
deoquicunque,minutioripecuni«  quanriratc  zftimantur.  Boer.  & 
tJMfilm.  dd.  locis.  Iremqucin  Jtalia,  utcx  Affli&o  conftat.  'Dcctf 
i94.PcfiudeinGeimanii  florcniaurei  Sc  ducati  Hungarici  itenn 
Ctnfkettd»  daleri.bariis  vcl  albisacftiroantur.Prorfus  ut  in  Hifpania  dc  Piftolc- 
fttitris  E*~  iis&  Millerefisconftac.  Ac  in  £clgica  de  quacunquc  fpccie  nuroU 
rtftim  dfit*  morum.cura  majoresquidem FJercnisCarolinii, minorcs  ftufcris 
**  &  ira  gradatimzftiroenrur,  ac  pcriculo  dcbitons  ipeciesiinr,  adco 
ut  ablurcufliiHura  videtctur,  fi  quis  crcditor  numrooseiuftero  fpc- 
cici  rcciperc  vellcr,quddincrerocnrura  arftimano  accepillct,  vel  ex 
advcrfolidcbitor  ctcditori  nuromosquorum  arltiroatio  dccrcvit, 
obtrudcrc  vcllcr.Vtrumqne  fcilicctita,  nifiquaiitiras  vcl  inca  fpc- 
cievel  alia,  ad  «ftimationem  ufqueeiusquz  daracft.  fuppleatur. 
tJfyCin f.Ccnt.4.  Ohf.  1 1 M ciin.eLlo.  nunt.  7 1  o .  I  d  q  u  c  1 1  a  e  flc  M  o  li  n  *.  u  s 
pcrhibct.ctiaroficxprcfscconvcnrum  cffct,  ur  quantitas  in  ijfdcrn 
nurarais  pari  nuraero  rcddatut,  przterquam  U  palam  frt^pirrcsad 
pcriculurairaaiinurionisvcl  auaionis  rcfpcxil?c,quod  ufuvemt, 
cum  vclid  cxpreflerint,  v«ldc  (pccicbus  icftitucndisegerint.cum 
jam  tnnotuiflcr  .iromincrc  pfoprdicm  arftimariouis  rourntionem. 
Exrra  vero  cafuroconvenrioms  niagis  cft.naruram contrnctusron- 
/iicrandam,quar  ob  xftimarionem  terramin  obliganoncm  dcduc- 
tam,candcrn  quantuatcm  nooum  numcro  quam  ufu  publico  pa- 
xero icddi  poftular,  cvg-d.1.  1  .dc  Cont.  futp  Par  verd  quantitas  rcd- 
dua  uon  viderur,nifi  rcddarur  pcnndc  bona.  Lx.fuprk  h.  t.  junc.d.L 
l.dcCcnt.  Emp.Miximccum  qualilcuuquc pccunia  numcrata  in 
genere  luofun&ioncm  rcciput.d.l.tjutextrinfecus.ij.t.i.de  Vcrb. 
Oi»/.Puneli  alreruicr  fucrinn  mora.  vrcdicorputa  vcl  rccipier.di, 
vci  debiroc  (blvendi,  quin  ruru  ad  tempusmorz  rcfpici  opor- 
tcat,  ciquc  daranum  iniputandum  fir,  qui  ln  mora  fuir ,  contro- 
vcni  nonporeft.4^./.  y.dcCcndict.  Trtt,  Denique  in  k  garoccni 
ponderis  auri  vel  argenti  admjjTura  cit  ut  zftimario  fiat  lecun- 
durn  ccmpus  prarfcns.  /.  cum  certttm,  9.  dt  vfuro  &  Wrg  Lc^.  Sed 
hoc<juatcnu*iufic,ibidciii  cri&am.u$,  Ccicriim  fi  dct  mtrmkca 
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pecunias  muratione  quzramus,  pefindede  jure  controverfum  cn\ 
cum  alijsvidcarurinfpiciendumtcmpas  contractus,  Socln.Sen,  Ub. 
i.finfii.ifgYovArr  de  fet.^umif.Cotl.c.7  .f.Vn.num.i .  Cagnol.ad 
l.  4.C M  'TaEl  fnter  Emp  &  Vend.Canontfia  communiter  in  c. ohm.de 
Cr»/.Movrteosc.cum  canonicis.cx.de  Ccnfib.  verb-velfi  non  fit 
inufu,xftiroarionc  penfionis  antiqnse  facias  manere  conrcntos» 
JUceditquodnumn  us&alias  folvcnduscft  boniponderis  &  ma- 
teria-,  ii.C.de  Vct.Ntcmi^ fot.  Itb.  1 1 .  & I. 1 .uc  i.  C.  de  *Pondcrtu 
Vnde confcquiiui  id in  mutuo  vcl  rmmmc  ita  tCsc.per  I.  3  fuprd 
«9^-quafi  nimirutnid  in  contradhim  iptiim  fitdedu&um.  «rg  l.Ru- 
tilta  Tolla.  de  Contr.  £mp.  Praecipuc  cum  creditor,  fi  cius  intcrfir, 
f  lutioncminalia  fpccic  rccipcre  noncogatur  quam  quar  mutuo 
data  fuu.d.l.VdMlm.M.  de  Solut.  Scd  alijs  divcifura  placuir,  Fab.  m 
tsfntk  boc  nifi. (.dc  Solut.Moltn.  deCitttratl.a.  1 00.  num.  740.  Mc. 
nocb.  Confl.  49.  mm.  58.  quu  nummi  fubftantia  non  tflia  ur  quam 
quarcx  ufu  hoccft  currcnti  aftimationc  dcpcndct.  dj.i.de  Contr, 
£mp.  Vndcolim  &  urgentcneceflitatc,inreidumcx  viliffiraa  ma- 
tena  nummus  excufus  fuit.  Movet cos pra-terca  l.cum  ccrtum.  dc 
Auro  &  Aro.Leg  quac  tamcnparumadremfacit  cumnen  ad  folu- 
tionem  mutui,  fcd  legati  ftximcM.vidc  intertm  tjua  nos  ibidem.  Ego 
cxiftimo.fi  nuromixftimatifint,  quocunquctcroporc  dcfolutiono 
agitur.diccndum  utarftiroatiorcddaturiniia  tcroporc  comra#u8, 
4rf.  d.c.  cum  cavonicu  cumnontam  nummi  in  fpecie  dcbcantur, 
quim  stftimatiocorundcni.eoquecafuproccdat  lcnrcntia  priorjfin 
veroa-ftiroati  non  lim,eiufroodi  folvaurur  cuiuimodi  nuncfunr, 
quocafti  accipicodaeft  fcnteniia  pofterior.Necmovctquod  vidcri 
hoc cafu  queat, crc Ji'oris  poiiiis  imcicfst , pecuniara  non  rccipcrc 
talcm.cum  ha?c  paulb  vilior  Cxx.perl.^Paulus.  99.de  Solut  quia  hoc 
itaeft.quotics  nummi  altcnusrorroaiorTcruntur.nam  quaeeiufdenn 
forma:  afquearftimationis  funi,  Cdcquibus  hic  agimusj  lubftantia 
cx  ufuacdccrctopubhco  habent.d/.  1. deCor.tr-  UmpM  proinde 
ahjcfse  |udicarinon  pofsunr.  Atquc  hociradiftitidte  ln  mutationc 
moncta:  mtcrna  motibus  obfcrvari  videmus.parum  qiiippe  rcfcrre  Cnfi*"'» 
parct  uirum  dccri  to  publicovalor  materwlis  paulum  immutctur, 
mod6  arftimatioinnriro  cadcro  fit.lllud  conftat,in  locis  ubi  nego-  ' .  fJ 
tiationcs  hodie  frcquentiores  funt.facili  momcmoKftimationem 

ftt*  fme 

numincrum  mutaii,  fccundum  quod  &  mctcium  prcria  pctinde fAruumcom 
facileaugerividcmus.Scd  necarcs  fundorumdominis  ac  rcditua- 
lijs  qui  ex  alicnis  fundis  rcditus  annuos  habcnr,  magnodetrirocu- 
toaut  inopinatocommodoccdar,  jamolim  inTranululania,  pama 
iuquatohacmea,ali,fcjucnonnullis  Bclgica- provincijs  cariBiM. 
tumcft,ut  plcrarquc  nummorum  fpccics  ctiam  a  parubus^non  „npltuttnu 
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IJl  JtuidjurisffrdtatuifetuniAm  mutuo  atceftamfofoc* 
nnonfofiit 

1 2  guid  H  captulum  non  tonftnjit. 

1  j.  \yin  (ecunia  in  caujam  ecclefU  verfa  fit%  in  faclo  conjt- 
fit&num.\$. 

14  Ksid  quoy  contratlm  hac  l.  fertineat  &  in fne- 

\6*^4n&quando  exmutuo  teneantur  i)  cum  quihmton* 
tracJum  eft.  &  num.  ^.ac\  3. 

ADminiUrator »  civitatcm  ex  murtio  obligit,  fi  confter  pecu-  3 
niatu  in  rum  illius  vcrfam.  ut  btc.  codcmquc  cafu  acccptum 
eft  quoddicimur,  cum  rcm  civiratis  pro  mutuo  poile  obligate.  L  ff 
isqtti.  1  i.<i*  T/£8.Quidergo,fi  'colledta  in  hoc  mulrirudinc  civium  *» 
pr^ fcnrc.au t alias  acccdcnrc  mandato eius  fpeciali contra&um  fit? 
6V  appofirc  dicimus  hoc  quoquc  cafu  cam  obligari.  /af.  bic.^Bart.in 
Uaut  faUa.%.fn.  infra.  de  Pcen.  nam  ficomtruni  propofito  deliquc. 
rit.obligatur,/./»*/*/»  9§.\.QnedtJMct.Ca*f.  *  facilius  iguur,  G 
contraxctit  cororoUnidecreio,  f-o  proindc  cafu  minimc  opus  cft 
probar i *  cam  vcrfam  in  rem  civiratls.  c.pen.  de Fidejnjf.  Neque  ne-  a, 
cefi^  efiVid  rcftringcre  t  ad  civitatem  )ibcram,ur  Alciatus  &  Pulgo-  4* 
fiusautumant,f*r£w«f /fA/.quiaharclex  accipitur quando  civitas 
nonconfcnfit,  ur  ex ciut  finc conftat,  qurhoc evincit,  ut fi pecunia 
inrcrocivitatis  vcrfa  nonconllet,  ij  teneanrurqui  contraxerunr. 
Vndc  cft  quod  mot  lbus  noftrisetiam  corpora  opificum  &  pagorum 
toWiganturex  cjntta&ibus  communi  confcnfu initis.  Ncc  opus  , 
fitcocafu  probarc  pccuniam  in  remcoru  verfam.  £1  igitur  idfaci- 
liusin  corporcadmmimus  quod  gaudct  jurecivitatis.Tfar/.Crftfr. 
Alex.Corn.  Zaftn  d.l.ftis^nt  btma  de  Ptgn*  Quinimo  +  amplius  rc- 
publkam  rcctc  linc  populi  confcnfu  obiigart  dicimus,  fi  ij  contra- 
hant  qui  liberam  adminiftrandi  poteftarem  hab*M<Pin$B.iuJ.l,Cm 
de  Refc.fendspar  i.c.4-nu.f>^  cumtbtalleg  Et  hoc  quoquc  motibus  Ctnfmttwao 
obnnct  in  cmtanbiis  Getmants  Iibctis.cuiufmodicompluraioftru  •*'#/-** 
mtmaviaimus  rcipubl.Groninganx.&Campenfis.quar  cV  jus  arre-  "  * 
florumcontra  fingulos  civesadmittebanr,  cV  ex  quibas  arreftaetia 
vidimusdcccrni.  Non  tamcneo  magis  tcontra&us  ciufmodi  civi*  7* 
tarum  vim  lcgis  habcbunt,  ut  rcc"tc  Zafins  annctat.  Zaf  bic.  quia 
-L  G*(ar.  dc  1'ublic.  qu \m  alij  in  hoc  allcgant,  non  dc  legc  propria, 
fcd  pa&o  contra&ui  ad|nncco  ajjit.  PIancVt  probatio  pscunia?  in  1, 
rcm  civiratis  verfc  ad  a&orem  fpc&at.  Novcll.de  AU  &Empb.\io% 
c.& btc  quidem.6.§.fm.Lkei  enimalias  quando  rcquiritur  pccunia 
mutuo  datam  in  rcm  alicuius  vcrfamclle,  fufticiat  probarc,  quod' 
ncccflatid  cafucritopus./,/*//;<<V  £*.«^c/,(quod  alijs  &  adcivitatcni 
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rcfcrri  vifiira  eft,j/.  in  *.  hoc  ius  porrellnm.  in  vcrb.  frohat.\t%  n.  i. 
Tetr.Cin.adLi.ultfDec.hic.ptr  d.l.fin.  deEx.tAct.jvcium  tamcn 
cft  inciviratc&  ccclcfu  id  ipfu  fpccialeefle.Diveria  cnim  funrpro- 
barepccuniaad  rcfc&ioncmopus  clfe.quod  fatis  eft  in  negnujf  a- 
h)s.uttnd.l.ult.  cVpecuniam  rcipla  in  rcm  ciritans  efle  vcrfam, 
quod  in  fpccic  Icgis  propofirs  palam  conftarc  oporter.  m  hic.  &  d. 
7^oyeU.iio.c.6.$.fin.Eftcnimdi  illud  fingularc  in  mtuuo  pecunia: 
♦  acivitatedatar,  quod  eadem  &cx  folb  pa&o  ufuras  accipir././- 
ti4m.i0.dc  f/ifr.Dcniquc  quod  de  civirare  dicimus,  id  etiam  ad  cc- 
clcliaro  pcrtincrc,  f  intcromncs  obtinuit.  d  Nou.no. c.6.j.fiu.fac. 
c.  1  .ex  Depofc.  )  .&  ibi  %Abb*t.  de  FidejuJftVndc  t  tta&atu  m  cft,  An 
Prelarus  qui  confcnfu  capiruli  pecuniam  muru6  acccp ir,  ncc  red- 
derecaro  poreft,falvcndidcbiticaufa,cogi  poflitalicnare  rcs  foli,  ft 
non  probcrur  pccmiiamverfamin  ecclefiicanfam.quod  Panormi. 
tanus vix  pui&ii  Abbat-  inc.penul.num.+.deFidcjuJf.  Alcut.htc.num* 
4-Cr  rf.quia  ccclcliae  irnraobilia  finc  j  ufta  caufa  alicnart  non  pofSnr. 
c.  ftne  excep.  n.  ej,  1,  Diverfum  ramcnobnnuir.  Baxt.  htc.  num.  1$, 
'Dec.num.  6  .JafjCoi  penult.  fmmoU  in  c,  1  .num.i7.DepofButr.  in  d.c. 
penuitjmm^.  dc  Videjujf.M*r.$ocuu  lu>.  1  .ConfiL  1  j.num.  1 7.  Cufir, 
Itb.i.Confit.iiS.Httnui.  Movarcosquod  rcicriptun*cir,ccclcfiam 
non  tcncriad  reftitucndam  pecuniam  qu*  fine  confcnfu  Prarlati 
&majoris  ccclefia;  partis  rautuoacceptacft,  nifi  proberur  in  rcm 
eius vcid.d.c. pennit.de  F tdeiujf, cvenir  enim  indc  juftaro  dcbiti  fol- 
vendicaufam  elTe,ficonfcufcrintprarlarus  &  raajor  capituli  pars. 
c.hoc  iut  porrectum.  t  c.q.i.Ei  vcro  fi  juft* Cm  folvcndi cau&eft,  cef- 
fatarguroentum  a  Panorroitanodifputandicauiaoppofirum^quip- 
pcquod  haud  alitct  proccdirquam  juftacauficcfsante.Quid  ra- 
men  fi  quidcro  f  prajlatus  coBtraxir,  capitulum  intcrim  non  con- 
fcnfit.an  fuccefsot  rcncatur,  Sc  hocquoquc  Panoimitano  vifum 
c[\.  intLcpen  de  Ftdetujfnum.7.  Anchar.  num.y.  Moventurpcr  tcx. 
inc.i.de  folut.  fcd  cum  itaaccipimus,  u  accefscnr  capituli  confcn» 
fus.  Eoquod  cxpiefsc  conftitutumfit,  fi  non  probetur  pccunia  in 
rcm  ccdclix  vcrfa.haeredes  prxlatircncri.  d.l^ou.x  lo.c.C^finJn» 
noun.ind.cA.de  Solut.  Anton.Butr.in  d.c.penuit.  num.t).  Qaslrettf  d. 
Itb.  1.  Conftl.isS.num.  7 .  verf.fi vero  nullum  Planc  tan  incaulaiu 
ccclcfia:  verfa  fir,  ld  plunnmm  in  faaoconliftir,  6V  idcircofcrc  ar- 
binio  judicis  finicndum  cd.Jl4enoch.de  Arb.lud  cafn.4ii.mm.it. 
Dcnique  iialdushinc  lcgem  foUim  inpecunia  t  numcrara  adn.it- 
tir.rw  l.fijj^uUria.  fuprkeadmm*g\s  tamcn  cft  dccctciis  rtbus  quan- 
titatis  idcm  diccndum.^^/:/;*»»^  &  DD. arrmnntter.btc  QuodSc 
moribusobtinci  incivitaiibus  majonbus  qna:  vc!  obbclii  n^ctum 
yclannoiue  pcriculum  i  civibus  aut  aljisnjagnam  fxpefiuuienri 
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^nantiratemmutuoautafHmatoaccipiunr.  Scd  re&etdicimus  ad 
probandam  quantiratcm  in  rccivitatis  verfam,latisefscfidoccatur,  Ce*(*et*J* 
caab  adminiitratoribus  bonociviumavertendat  annon*caufa,rc- 
condira clle.ldque & moribusadroiiTum cft.  Ad ceteros  tamcn con-  *• 
traftus  quam  mutuuro,  privilcgium  hoc non  pcrtincrc  magis dici-  remeiy$td- 
mus.B4rf.inl.  l.C.de  VcndReb.  Ciujtb.it.  fequiturCoslai.bic.  li-  *t£*m3k 
cct  in  ijs  quoque  bcncficio  reftirurionis  gaudeant.  /.  j .  C.  de  Jure  t*  m 
%eip.Ub.\  i.Tcnentur  tamen  f  cthmex  muruoijcum  quibuscon-  **m  f$t. 
tra&um  eft,in  oranem  cvenruro,-  durante  quidam  officio  indiftin-  w- 
€tk.arg.lt  1.0.  eft  autem.  infra  de  Exerc.         fcd  finita  adminiftra- 
tione  nonaliterquam  fi  novandianiroodcbitum  receperinr.  /.$.§. 
in  eum.de  Adm.7ty.Ad  Cifl.Tcr/iw.idque  ira  exemplo  turorum  8c 
cuxarorura  rceeptumeft,qui&  ipil  hnito  cfficionontcncnrur./. 
p«fl morttm.QuanMxYac.Tut.  VelCur. Rarioncm  vide  fupra  inl. 
67.  de  Procur.  Plane"  quod  dicirous  r  adminiftrarores  finito  ofticio  17. 
non  renerircummodcramine  acccptum  eft,ficonftct  pecuniamin 
rero  ecclefnr  aut  reipublica;  convcriam.  Quamobrcm  benignc  dt- 
cimus,ipfosaut  haucdes  comru  inteiim  a&ionc  ad  exhibcndum 
ieneri,utcreditoirbusrationum  civitatis  autccclefixquasipfi  con- 
fecerunr,  coriam  dent.  I.3.  $.  plus  dicit.  &  l.vtn.  Ad  Bxbib.  qulbus 
xonfcquentcr  rempublicam  aur  ccclcfiam  ad  obtincndam  folutio- 
ncroconvincanr.Quodfi  idnonprsrftcnt  per  judiccm  juramcnto 
in  litcm  delato  taxari  potcft.quanti  inrerfit  actorjs.<i./. $  $.praterea. 
m^id  Bxbtb.  Verum  *  fi  exhibcantur  ncc  pateat  cx  ijs  aut  aliunde  t9; 
faltem.  pecuniam  illam  in  caufam  unrvcrlitatis  veifam.  reflius  di- 
cimus  finitoofficio  ctiamnum  adminiftratoresaut  hitrcdcscorum 
«convcniripotTe.  d.7^ovel.  1  lO.c.rf.J./». 

Adl.crcdit0r.2S. 

1.  lurenottrean  figuus  minSris  preti)  qu&n  adquantitd- 
jem  debitam  recipiens,  relitjuo  renuntiare  cenfeatur.  &  num*  /• 

2 .  Confuetude  Veneta  \uri  noBro  contraria. 

3.  VeLombardis  confuetudo  fimilis. 

4.  Confl/tutio  Ti)  ^uimi. 

QVipignast  accipitdcbito  non  fufficiens.ob  hoc  rcliquonon  j, 
ccnfcrur  renunciare.w  hic.lquaftum.y.de  ^Diftr.  VigXadver- 
jus.de  Obl.&  Act.Scd  Accurfius *  annotat  hanc  lcgero  vcnetijs  non  Cmnufum 
fcrvari.jj/  A/V.Meiitoqnoquenonfervaturin  contractibus  num.^ 
muiariorum,qai  pcimifljoBetPtiblica, parum  profctfd  dccota, 
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pleb-^m  improbo  fcenore  exinaniunr.  Neque  enim  hi  ultra  aSiol 
habc nr,quam  in  pignus  fibi  conftiru tu m. Scd  quando  iors  &c  ufucii 
+prctio  rci  obiigar<e  sequipararc  funt,  finc  (olcmoion  ex&cuiiojp 
ordine,  fummario  quodara  magiftratus  loci  dccrcto,  diftrah 
canderq.  Denique  67  confuetudini  Vcnet*  fimilc  urcuoquc 
quod  Conftituiionc  Pij  Quinticflcctura  cft,  ncUntcrns  cccl 
rcditus  annuus  fundoimpofitus,  ultra  cxtcndi  poflii  quamcxi 
▼enrionibusciuidemredjgi  quear,&  tpfcadco  minuatur/iquai 
tasrediiusexobveuiionibus  rcdigi  ncqueat,  fuudo  ctiatn  pcrdHQi 
aut  imminuro,pcrearetiamatquc  imminuatur  ipfc.  (jail.z.  Objjp* 
num.  ii,  Quodtamenan  pcrinde  alibi  admirratuc  nos  tratiai 
iuo  ioco.i»  Trae.noftrodo lAnn.RUn  Ub.\%e  4. iwww.f.cM.Pl 
&»jurecivili,fiquis  pignoris  prztorij  non  invcncrit  cmptoi 
ipfcquc ob hoc  racultatem  p^flidendi  impcttct.Jrcccprura  qu< 
cil.crcdirorcm  codcm  contcniu  ra  forcj.  a  DtvoPio.  f.ftptinor* 

'*\Im<L 

Adl.  quipccuniam.  30. 

QVi  pccuniam  mnruo  acccprurus,  cam  fpopondir  crcdirori  fu^ 
turo.ni  poteftatc  habet,ne  accipiendo  leobiiger.wr  6/V.quujJ 
pc  cumftipulatio  hicrantumacccflona  fit,&  mutuum  lptum,  cu 
iuscaufa  illainterpofita  eft.dcrou  pcrficiatur  numerationc./.*.^ 
/«p.^.Sedexchirographiconfcnfuad  ld.quod  raroen  rcipfa  n< 
dum  numeratumcft.conveniriquidem  poteJt,ut&  cx  ftipubtior 
hic  propofira,  vcrumnon  numerarce  pccuma?  exceptionem  habet. 
Quatcnos  vcro&quamdiu  eaparatafit,  infrarra&amus./.iwif/i. 
gur+deObl.&ositt. 

Ad  l.cumfundus.  3/. 

PRincipium  huius  legis  pertinet  ad  ealqux  pluribus  ponimus 
infra>  VfU.vtdoAmMs.dr  lib.4.  StffesVi* 

/.  \^irgumentum%  lattusexplicatum.  &  num.2. 
J,  \^Anfinummin$ftrt  apud  ulium  tnfimr  fpeeiei  fiut,  in 
empenfationem  ventanh 

$.i#QErvum+  ruumbona  fidccornparavi,quicx  peculioquod  ad 
pcrtinebat.altcrum  fcrvumemir  quimihi  tradiruscft:u. 
tilitans  caufa  re  cum  mihi  ut  indcbitum  condiccrc  Sabinus  &  Caf- 
fiusautumant.jtf  Aic.quia  oovumincacondictione  non  fir.utquod 
uuw  folyit,rcptotaltcU.ii#»t^ 
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ditor  tamenipfequoque  dominotcx  venditotenerur,  utisdenuo 
ad?erfus  peileflbrem  cuifctvustradituscft^condi&wnemindebiti 
cxcrccat:  hocirafi  dominuseipretium  fcrri  prscftarec  m  htc»  etrl.fi 
ferv»m.2*.%.  idt  Act.Emp.  Deniquc  quod  hicde  vindicandis  nii- 
misdicuur.quaeftioncm  movit,*an  fmummi  noftri  apud  aiium 
inftar  fpccici  fiut,admitri  corapenfatio  queat.  apudgU  tfr  DD.  hic* 
Scd  hoc  nos  laxius  infra  explicamus, inl.  i .  de  Compcnf 

Ad  1.  fi  tnc  &  Tirium.  /2, 
i  meapermiflione  pecuniam  a  dcbitotc  meo  accepifti,curo  eum 
Titij  debiroTcmputarcs,nonquidcm  cx  mutuo,  iedccrrtcondi- 
ftione  gcnerali  vel  iudebiti  teneris.  nam  quiaea  ratione  propemo- 
dum  pccu nia  mea  ad  tc  pcrvemr,  cam  roihi  a  te  reddi,  bonu m  Sc  «- 
qau  m  eft.  ut  bic.jacj.pcrpetut.  infra  de  Ctttdic.  Ob  Tmp.  Caufi  l.fi 
ttegotia.infrk  t^land.l.ejuanquam  infine  infrk,  %sid  VeUd.uxor. &l. 
mandtto.  infra  de  Don.  Im  Vtr.  &  Vx.  Quod  fi  eam  tibi  ab  inirio  ad 
inftantiam  tui  acciperc  petmittam.camquc  tu  dein' confcquaris, 
mutuumcontra&umtnrclligitur  brevi  manuj.fingularia.ubtvidt 
fitpra w^.Quaten u sver6  juris  fitin divifione,cam cofadtaquico- 
hxrcs  noncft.pluribuscaplicuimus  Capti.inLcumputarem  Fam% 
Ercif§.pen. 

Ad  1  .principalibus.  $  i  .&  1.54. 

1.  Prafidtbus  inprovincijsnegotiariaut  pccunUm  fcenori 
exponere  non  licet. 

2.  Acctperetamen  mutuum  non  vetantur» 

3  .  Si  conttA  hdt  Uget  acJum fit,nc  quidtm finitis  officiis  con* 
tTAtlus  vaicnt* 

-f.  £>uid\uris ficontraxerint  bonafide  &  falam% 

5.  DeRcclorihus  ferfetuisquid  juris. 

6.  Jgtuat de  refiortbus  civitatts,Conci/iantur  Uffici\<  & 
non  liccude  Contr*  Emp» 

7  Lsdu  prdfides  non  Batim finitis  officiis  contrahere  queat. 
/.  An frdjtdibus  etiam  donationet  remuneratorias  conferrt 
liceat. 

P&arfiJi  provinciac  taut  comitibus  eius,  in  provincia  negotiari 
aut  pccuniam  fccnebrcm  mutuodare  permiflura  noneft.  Li.in* 
frk.bic.  Accipcretamcnt  routuum  non  vctanrur.iw hic%  inl.\4.  ut 
nec  vetanturcmcrcnccciTariacaulaviftus. /.  i.C. de  Contrac.fud. 
Praeterquara  abijs  in  quorumcaufisipioa&u  judiccs  funt,  quivc 
aliquid  apud  cos  ambiunt./.  pen,C.  Si  Cert.  Tet.  Denique  ha- 
rum  lcgurat  prohibitio  adcoobtinet,  utcomractus  ciufmodine 

Rrr  x  quidenjj 


1 


IN  P A N D E C T«  LIB.  XH 


50/ 


tenf.Sed  neurra  ratioprobaeft.eodem  enim  modo  cV  qrjibtficun- 
ejue  officialibus  aur  magiflratibus  negotiandi copiam  demesrjat 
abfurdumhoc  cft,  perhos  rexrus,  petinde  igitur  abfurdum  vndc 
Iioc  fequeretur.  f*fhic.HUMi4*An  t  verd  pra-Tidcsetiamdonationca  ' 
rerauncratorias  acaperc  jqucant,  infrl  tractamu  s.  l,u4f*ilwf 
17.  de^onat.. 

'AdT.lc&a,  40; 

IM-Argnmentumhutus  legis  rjrnum.v 

a;  Pa?*  /0  i?r/#/  i>r/j  j«<//V//j  anaiatlienem frcfmt: 

a..  Contiltatm  l.Jjufiusia/.f.fafiusJc  Pae. 

#  _  ■ 

MVtuo  accepi  f  centum,  ftipulatione  interpofita  promifi  ea  ti 
rcddcrcccttadie,ac,  nifireddara,  ufuras  ccntefimas.  Poftea 
ajnvcnit  ut  ccntum  ea  ftatis  bima,  trima,  quadnmadicbus.dtvifis  , 
partibus  folvam.Curo  pumadies  elapfa,  fccunda  itcm,cV  tenia  ef« 
fct.-quarfitum  cft;an  arcmpore  priraar  folutionis  Cohi  debcantu* 
furof  totius  quantitatis,  an  vcid  a  dicbus  deroum  fingulis  fingula- 
ruropatiiumiDubiuromovct.quod  pactum  poftetius  tantum  ad 
loluuoncro  forus  relaruro ,  non  etiaro  ufurarum  fuit,  quippc  qux 
prius  fimpliciter in Itipulationero  vcncrant;  pactamque  hoc  folurn 
ad  exccprioncm  diftcrcndsc  folution is  fortis cotius incflc.  Sed  con- 
trarium  obtinuit,  cum  etiam  ifta  fenrentia  admifla,  is  quicxccp- 
tione  tutus  eft,  roorari  non  cenieaiur.  Harc  clt  fententia  huius  lc- 
gis.Lx  quatamcntpclTjmcpIcnquccoiligunt.pactainftricti  juris  u 
judiciji  ctiaro  ad  acrioncm  prodeirc  neque  cnim  idPaulus  ullo 
vcrbo  indicat;Nam  quod  ait  comrariaro  fententiam  obrinuillc.id 
cd  pcrtinet,  ut  intelligantur  pacla  lflo  quidcro  cafu  cx  parre  rei  non 
inciTc  pcrcxccptioncnt ,  fcdiplo  ctiamjure,  ut  unicuiquc  intclli- 
gcnti,  tcxrumquc  indaganti  protinusparebit,  Vidc  quae  inargu- 
roemum  huius  marcna:  longuis  fupradifserui,  in  l.jurtftentium.  7. 
f-tjutntme  de  7*8.  Neque  vero  t  movct  quod  alias  rclatum  eft,  fti*  !. 
pulationempcr  pacrbm  contrarium  non  tolliipio  jurc  ,  fed  ope 
Jtantumexccptionis,/  f  unus. 17. %.pactus  ne  peteret.fupta.de  facu  $. 
prdtereu.fnfi.  dctsicl.  unde  fcqui  vidcatur,  candem  necin  alrara 
efTcclUm  pufsc  icrormari :  quiaquod  in  prarfenti  dicimus,  cxcep- 
tioncroincfscJpiO)ure,ide6  firquod  ufura  hoc  loco  non  ut  lucrf 
promifsac(t,(cd  utpana,itanimirurn  fi  dcbitor  forre  rardius  folre- 
rcr.  v^uando  niroiruro  in  ipfius  f<  rtispetitione  dcbitorper  excep- 
tioncm  rounituseft,fcquitur  ut  &  ip(b  jurc  a  pcena  ftipnlatione 
comcntalibcrctur.  Quia  cnim  t  ia  rnora  non  fuir,  par  cft  curo  nec  ^ 
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affici  pmni  pofle.Denique  quod  Paulus  in  propofito  air.comrariam 
lentenriam  obtinuifle,  id  nonad  regularo  refcrcndum  eft,  fcdad 
confiliacoruroqui  fupcr  hacrcinadjutorioPapinianiio  diverfum 
difpuraranr,  ut  ex  propofitionc  8c  acri  confidcrationc  tcxtus  colii- 
gimt  manifciW. 

Adl.ciusquiiu  provincia  pcrmlr. 

Hy£cI.noneftdifficiIistnifiquod  qua.ftionnm  varierare  fcrtilii 
fit,  Quasquianobisexplicatas  qu*rit.vidcat  Subnl.noftras. 
io  i,  edirionc,  c.  1 1  .&  ai. 

VcffQuasvcr6 .JHuic  verficulo  folet  opponi  I#3  ?.dc  Acq.PoflT 
foluuoncm  vide  ibtdcro.  n 

Vcrf.Namcrfi.)^ 
loletopponi.  foiuuoncm  vidc  ibidcm. 

Dcniquc  ncgotiorum  gcftorum  aflionem  cum  famili*  ercifcun- 
d*  judicio  nonconcurrcre.cV  inquasftlonc  huius  rextus  ncgotio- 
rurn  geftorujp ,& irtnfaroili*  erclfcundae  judicium  efle,Pfanum 
cft.Qui  dc  rc  videnda  funr,  qu«  fupra pofuirous.  inUxredlt.  2 
non  tM*tim.\6T*m.ZTcif&hbAtSuhiLHQnr4rMm.  o  1  /. Non  ob- 

Adlulr./.i. 

Vidc  qu«ponirous  infra,^ l.in iU4  nipuUtionc.  sUe  VabML 

DE  IVREIVRANDO' 

Tit.  U. 

Ad  Rubricam. 

IVfiuranduro  quod  &  juramenruro.cft  affirmatio  fumme  religio-' 
^•Cuius quidcro ivar* :o!im form* fuerc.^W.  U> /.4  /-/- 
frmcj.  1 ,  jfoS.iJ.tX.*  %cb.Crcd.  ufitatior  tamcn  o/iro  modus 
crat^urare Pir  iovx*i  iap,dim. qd.hb.uc.i i.PohbMb. , .>At poft 
«dcmCxfarts  fenarus  decrcvit  ur  per  genium  Principis  jurarcrur. 
Vton.  hb  44.  Dcnique  moribus  ChrHiianis  fub  fola  invocarione 
nominis  divim.ractis  inrciduro  cnam  facris  cvangdij  s  jurarur,  hoc 
modo.lrA  me  DEus  iuvir.Pi.incronibctudincGermaniarctiaro 
&£ius  pcr  fidcm  prnciparus  aut  nobilitatis  jutari  folct.  JMin 
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CtnKuObf.\7*Scd  hxc  jurandi ratio  quidcm  perinde  judicatur  fer- 
vanda,  non  ramen  jurans,  fi  cum,  vcl  rainima  occafio  cxculer,  cb 
hoc  pccnas  pcrjurij  fubibir.  gl.Qan.m  c.penult.  de  /urejur.  vcrb.qued 
promipt.Odu cnim  rtftringuntur.  codt4.de  Reg.fm.tn  6,  Hoc  ka  ci-  lm 
viltter.namficonfcientiam  fpcdcs,  Canonifta:  pcrhibenr,  no»  efle^  - 
differentiam  intcr  promiilioiicra  fimplicera  &  jurarara.  vide  qna, 
netfMfrk*dlA.dceP4&. 

Adl.t. 

1.  Turamenti  ufus  fetifiimus  in  litibus  finiendis» 

2.  lufiurandi  (fectestres  tjrqua  fingu/a. 
/urifiurandtufusin  negoii)sconfirmandtsquis. 

4-  LstcJusminfirumqudteuus  \uramento  frmentur. 

5.  i^in&qnando  contraclus  minorum  0)  juramento  robur 
dtcifiant  f/enifiimo  traclatu  explicamus* 

6.  Denatie  inter  virum  &  uxoreman  ejr  quatentts  \ura> 
mentofirmetur. 

7.  A*  in  ea  re  lure  Can.  diverfum  fit* 

S.  guatcnusid  haclenus  fervetnr  infore trviik 
9.  guateuus  moribus. 

10.  ^trumc.cumcontingatdelurewrjocumhabeat  enmex 
donatione  eiufmodi  enct  mts  lafo  frocedit. 

1 1.  Vtrum fiaejuffor  \uramento eb/igatusbenefitinmdifcuf- 
\is  habcat, 

12.  K^in  ftde'\uffores dotium  iuramcnto  obligentur. 
J}.  Lsdut  paclumde  hareditate  vsvemis  conftrmet  iuram. 

14.  Vtrum  emphytcuta  quicanonem  foiveretnravit^obtef 
fationcmunius  anntfundo  expeltiqueat. 

15.  vtmm  iuramcntum  conftrmtt  tranfacJionem  de  atsme» 
ttsfuturts. 

\6-  AdfaBumiuram.  obligatus  utrumadfraftandnm  tenu 
feUiqueat* 

17.  Qonftitutiones  mfpaniaju/itantafurgttndi*,  Uudadn* 

I/.  Veiuramentodo/o,vi,metuveextorto. 

1$.  luris  Canonic'tdtIiin8ioinhac  re. 

2©.  Remittendiiuramenti  (otesJas  num  frincifisfit  an  vero  . 

indicis  ecclefiaBici  jolius. 

lUMx  moribusufus  iuramenti  quisptterea  Jlu 

J  Iuiamcnti. 
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IVraraemif  ufui  potiflimuraobeinuit,  finiendarum  f/tiuraca 
fi,idquevel  cx  convenuonc  pamura.vel  judicis  authoritate. 
6/V.Suntt.enira  divcrfie  eiufdem  ipecies,  puu  VoIuntarium,Iudi> 
ciale,  ncccfsariuro.jw  6/cror*£r.  Voiunranum  cft  quod  pars  jpattt 
defertextra  Judicium.idquc  refcrrinon potcft.  l.ij:  infra  eod„n&  fj.' 
tamen  id  intcr  ipfas  conveniar,quo  cafu  poftcrior  jutiuurandi  cau* 
ta  potior  cft.  l.jiduobus.iS.$.fin.eod.  ludiciale  dicuntquod  judicio 
inftitutoalter  Iigantiumalteri  dcfcrt.  Necefsarium  vetdquod  ju- 
dex dcfcrt./.^  i  .infra  eod.ubi  vide.A\\\  f amen  judicialc  dicunt quod 
nos  nccefsarium,&  vice  vct(itfitjac.in par.bic-  Vult.i.Difp.  Schol.* 
e»7.& 4/y.quia  pura delaeum in  jure  juGurandura,  ni rcferatur, vcl 
maxiraam  pratftandi  ncccflitatcm  habcr. Ijmanifesla.  $  /.  infra.  tod. 
Sednosfingulasfpecics  fuis  quibufque  locis,  pro  morcjuns  au- 
rhoruro,perfpicue  dcfiguabiraus, nccx  varjetatc  hacjuris  ftudiofo 
dubiurn  aliquodrcdundct» 

Eft  tamcntextracas  fpeciesetiam  juramenriufus  vcl  negotij  a« 
licuius  confirmandi,  vel  alterum  bbligandi.  Confirruandi,  ut  in  I. 
(i  quis  rnajor.  $*.C.de  Tranfact.^  Autb.facramenta.C.  Si  Adverf. 
VcndJ.).C>Si JMtn.Si  tJMajor.  Dix.  Sed actum>pfo  t  jurc inva- 
lidum  juramentura  non  confirroat.  l.non  dubium^.Qde  Leeib.LT. 
$.  &ieneraltter.fup,  de Tact*  l.ft  quit  mqmlinus.  m.§  fin.de  Leg.i. 
Nequccnim  pareft,  juramentum  ficti  vinculurn  ituquitaris.c.i.e. 
quia.  de  furejur.  aut  contra  bonos  roores  adroitti.  c.  non  efi  obligate* 
rium.  de  %eg.  lur.  in  6.  Ccterum '  illud  cxpcdituro  eft,  contxactus 
minoruro,  qui  fubfiftunr  ipfb  jure,  adeo  juramentofirmarij  utne- 
neficiumreftitutionisimpcdiant.*/.  Auth.facramenta.  &l.  3,  C  Si 
Mm.Se  Mejor.Vix.Quod  3c  ita cft  etiamfi  bcncficij  huius non  fit 
pra»monttus. id  cnira  quiaapcrti  juris  cft^dd.locis.ubi  nullaprar- 
roenitionis  rocntio fitj  mcritd  id  ipfum  in praxi  receprum eft.  Gail* 
lib.z  .Obf.+x. Ac  ramcrfi  Ufon  Sc  z\\).Cin.Salic.Bal.aUegati  a  Gailio* 
dd.locM  in  utramqueparrero  difputanr:concluduattamen,Gcon- 
tractus  non  valeat  f ationc  roinotis  setatis(namque  ex  ea cauia  refc 
titutionivcl  maxirae  locus  eftjeundem  jurarocnro  confirroarijfin 
ver6  nullus  fit  ob defcctum  folennita t is, au t quia turpis cau fa  fu  b- 
fit.juramcnrum  nihil  cfficere,  per  d.l.  non  dubmm. &aliat alUgatat. 
isfjM  d.Autb.Sacrementa.num.i  $.&  aCBartoL  inLcum  quie  dicen- 
dus.%.Tiiio.num.\.  &  i.de Leg.i.  Quod  ijsquae  di(ieruimuspuicr& 
convcnit.&Tationcro  haber;curoij  qui  juravit  juftamcaufam  ha- 
beat  juraraeoti  non implcndupertex  i»  l.ult.Qui  SatifdCog.  Ccrc- 
,  rurn  t  an  &  quando  contractus  minomro  a  juramcnto  roburacci- 
pianr.qudd  hic  mod6obircr  monuimus,  plenillirao  tractatufupra 
exphcarnus.  in l.verum.  1 14,  fcitndum.uum. 9. 1*.  J  i.ia.i 3.14-  & 

plurik. 
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flttrib.feei.de  JJf  »»<w£.unde<jui volct petat.  Deniqueeadem  t  ri-  <, 
uohc  dicjmus,  donanonem  intet  virurn&  uxorcro,  urpotc  conrra 
jus  fa<5tamjuramemononfirmari,  nec  eam  etiam  qux  ulrra  joo. 
folidos  citrainfinuarionem  fit,  cum  utrarqucdonatiores  eiufmodi 
nona  voluntate  parnum pendcant,feddiferto jure prohibcantur. 
perdU.tion dubiufn.tt  hoc  ita in regr.o  Francia? recept u m  Mohns us  Confudud» 
annorar,*</  tAlex.  Confii^.  cum  ibt  atlegatis.  Scd  an  idc  ro  *  lure  Ca 
nonicoimdubiiaripoteftcum  ld  juraroenti  genus/tne  difpcndio  "••^ 
falutis  krvariqueat,^:  idcjreoiroplcndum  vidcatuuc.  ijuanjvts.de  ^*'*"'* 
TaS.inCc.cum cantingat.de  furejur.  Acccdit  quod  codem  jure  om-  Jus t ame„t 
ne  jufiurandum  fervandum  cft  quod  non  nutrit  peccatum,  quod  *w  bndi* 
dcpropofitaquaftioncdici  vix  poteft.  fac.c.ftdsltgenti.  f.fin,ex.de  **rj»m, 
ForoQomp.D D.aUegatia  Gailio.i.Obf.^p,num.f,6 «i  i.  ©*•  feq.  Re- 
cK  proindcdicimusidfervandominon  quidcroadeo  ex  |uns  au- 
tooriiatc,  quara  faclimonia  rciigionis,  quddhoc  tutius  fir  ad  for. 
rnidstidompcccituTo.il.e. cumconungaf.de  furejur.  Proindc  6c  in 
foro ccclefiaftico&  tcrris ecclcitte oronino  tenendum cft,  u t  invitus 
ctiam  per  cenfuram  ecclefiafticaro,  quae  quafi  ofiacium  judicis  in 
hac  rc  eft.ad  hoc compellatur.  c.  ult,  <U  Toro  Comp.  tn6.  Tame ifi  c- 
nimcxeojurc  noftro  nulla  acrio  forer,Canonibustarocn,fi  fraus 
ac  dcdos  abfir,  facramentum  quoquc  conjuguro  ciufmodi  feivari 
placuiuc.cw»  comingat.mfine.de  lureper.Salio.tu  d  Amh.facrameuta» 
Dcu iquc  &  hodie  tn  foro  f  civili,  cum  in  calu  confcienria?  ver fe-  $4 
rnur.idem  Sicimo.S' Gatl.d.Obf  30.  pertot.  Nifi  puta  monbus  regio- 
num  diverfum  obtinear,  ut  jam  cx  Moliijro  allcgavi  in  Francia 
ciufmodi  negotia  non  fcrvari.Quod  *  in  Hifpania,quoque,Lufua-  ^ 
nia&  Burgundia  conftirutom  cft,  ut  infra  moncmus,Vtrum  verd 
cap#cumconringar,  ctiam  t  proccdat  quando  ci  doi  atione  cnor.  Ie 
tmor  Isefio  redundar,videarouF.Et  quidcmco  Gailinclinat,^.  isku 
Obfll.uum.x  1  \}.\4%*sfffltEt.iii.<Dcc.£onfti.  \lo.  infine.  t$r  \$u 
quit  ex  enotmi.xfione  piarfumatur 6o\u9.l.ftfuperfitte.C,de*Doio, 
cum  fimilib,D\veiCam  tamen  alijs  vifum  eft.quiaea  diftindtionc  nc- 
quaquam  confuhconfcicntix  queat.  %Jr€oiin.  in  add.adrDe&.  d.lo* 
Alc.tnd.c.cumcontingat,num.i*.i.*J7rtoUcr.\.  Sem.+i.num-t.  Fgo 
cxiftirooid  in  faclo  confifterecV  judici  exarbitrio  finjcnduro  ,ut 
quidem  fi  donatio  ciufmodi  fit,  ut  &  dolum  cx  pxopofito  quoquo 
modocoroitantcmarguar,juramentum  non  obligetj^  tex  .cxprcf- 
fumtnd  c  c*mc»«rjwg4r.iraqucfcntcntiaroGailij  ac  Decij  accipi- 
endaru,cum  ibi  fupervcniat  novacaufa  juramenri  non  lervandi. 
ferd  l%ufr.QusSAufd>  Cog,  fin  minus,  non  facilccaufam  dardam 
conrravenJendi  jutamento;  idquecx  Alciatiac  Molinxi  fcntentia. 
IUud  quxfiiunat cit.utiumfidejuilfi  quife  jurimcnto  obligavir,  W( 
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bcncficiumdifcuffionishabcat?quod  magiscft,cum  juramentum 
nonht  vinculum  iniquitatis.c.^ww.  dc  Tac.iarf.forctautero 
tale,fiperillud juris  ordincm  acbcneficium  turbaii  dicamus.  Ac-  • 
cedit  quod  oronc jufiuranduro  intelligitur  fecundum  naturam  ac- 
tus  cund  adpoutumcft.  l.ulu  C.dc  Non.  NumSPcc.^Dcc  &  Iaf.mL 
ult.infracod.Feltn.tnc.cxrefcriptoJe  lurciur.Alc.  tnd.  c.  cumcomm- 
|4J.ww./74.Planctamctfi  Baldus  inconttariura  difpuret.i»  d.c.  cx 
rcfcrtpto.  Aicxmdci  itcm,  tn  d.l.ult.tnfra  cod.  &  alij  Ancb.  tn  d.  c.  ex 
refcnpto.tn  6>not.Roncbcgalljtdl.i.§.  ubi  duo.  num.ixi.  deduobjeis* 
ipti  tamcn  alibi  rcm  in  hac  fententia  finiunt,  Bal-  tn  d  cumconttngaK 
col.  1  o.  jtltxjn  d.l,  ult.  tnfra.  Ncque  cnim  rauut  d.  c.jcy  relci  ipro# 
quia ld  iniclligcndum  elt  luxta ordincm  juns.c.i  .& i.de  Op.  N ou* 
Nuuc.Solvcic  cniro  hdcjullor  cogctur  fed  priucipali  pnus  cxcullo. 

:a,  Scdquia  i  jure  noftrocautum  clt,  ne  fidcjuiTorcs  dotium  dtntur, 
idquc  publica:  honcftatis  caufa  introducrum  parct./.i.tf*  i.C.?{e 
Ftaemjj . Dot,\jcn.<\uxii  p«rcft}utrum  daticum  iuramento.tcnean- 
tur:  cum  non  iit  obhgatonum  iufiurandum  prarflitum  contra  bo« 
nosroorcs.  &  hoc  Bartolo  ac  Alciato  vifum  cft. Bart.  in  l.  fiqnisprt 
eo.num.o.de  Ftdetuf.  Mctat.in  d.  c.cum  conitnont.  num*i 1 2-  Contia- 
rium  tanicnmagiscit,  cum  iuramcntumillud  talc fit,  ut  fincdifc 
pcndio  lalutis  fcrvari  poftit^  in  c.auamvis.  de  Tact.  tn6.  Ncc  rou- 
ratd.l.i,&  i.C.  quiaprohibitiocacivilcmtanturohuncftatcmrc- 
fpicit,  uon  cuam  tationcm  aliquam  naturali  aut  divino  )uri  con- 

»3.  trariam,Quo  modo  &pactumrde  fucceiTjone  viventis  valct.w* 
tnd.c.auamvis. quod  tanicn  rcfpectu  honcftaris  civilis  nonconfU- 
tcU.pactumsquod  dotalt.  C.  de  Pact.  Vt&  aliis  dc  conventionc  o- 
luraium,i»  c.dckttercs.  delureiur.  &  dc  alicna.ionc  rerurodotaliura 
rcfctiptum  ci\.md.c.cum  contingat.de  Jureiuu Et  hoc  Baldus  No- 
▼ellus  ptobat,^f  Votc.par.b.pnvil.  11. limtt.  t  i.'ircroqtic  Covarru- 
vias  Hilpanus,  inrelcct.  d.  f.  qnamvi*.  pur.  a.  |. }.  circafncm.  Illud 

«a.  quaefnuro  elt  an  emphyteuta  •  qui  Canoncm  folverc  iuuvit,  fiu« 
nius  anni  lolutioncm  ititermittar,  ob  hoc  expclli  fundoqucatj 
quod  Baldo  vifum  cft.jnc.quirclam.dt  /urciur.  &  Alex.ltb.  i.Con» 
fil.  8 $ .  lcd & hic dlvc rfu n» obtinuit,  C*rf ,  Sen.,m ltftquis maior.C. 
de  T ravf*ct»num.3Q.  Covarruv.  tn  rep.d.c.quamvis.  par.  1  num* 
j.Admtores  AUx.add.citutocum.  Movct  cos  quod  conftitutura 
cft,  emphytcutam  dcroum  ceflationetriennij  fnndovcdigali  pri. 
vari,/.J.  C.de  fure  Empbpeut.  juramentoro  enim  lccmitur  naiiw 
ramcontracituscui  adjundumcft.per^./.W/.C.^  T^cn.T^km. Pcc 
iNccad  rcm  igitur  facitc.  qucrclam.de  Iurciur.  ubiprivaturrcgi- 
minc  ccclcfa  qui  iuravu  lolveic,  ncctarocn  id  pra:Kar.  quiaid 
3    -     -  •  tantum 
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fantumad  periuriam  pcrtinet,quem  ratione  tcltandali  abecclcfiac 
adminiftratione  temoveriparfuir.Sed  inpropofiro  de,iaramento 
agimus,  confirroandocoitfracrui  appofiro,  quod  ncc  rationc  luris 
Canontci  alircr  accipi  potcft.  quam  alias  Civili  aur  Canonicacon- 
ftitutione  provifumeft.^r^c.i.^iVo*.  Op.T^une.  Vtium  vcrd 
iuramcnrum  confirraer  *  tranfa&ioncm  dc  alimenris  fuiuris,  fu-  xt: 
j>ra  tracratameft,  adi<cnm  hi.  S.de  Tranfact.  Itcm,  t*  an  ad  facrum  **" 
Juramcnro  obligatus,  prarcisc  ut  praftet  compclli  qttcar tractarnus 
infra,  m  i.fi auit  ab  alio  de  Re  fud.  Perindc,  an  qui  factum  alicnum 
praiftarc  promifitfub  rdigioneiitrifiurandi,tcneatur-  infra  rracta- 
mus  inl.iflaflipulatio.  i%.de  rerb.Obl.ux8t  quatcnus  mcdia iura- 
mcnro  altcri  ftipulari  pofTmus. ibidem  m  f.altcri.  Quemadmo. 
dum  &  aha  complura ,  data  occafionc,dc  vi  atque  electu  cbn- 
firmandarum  coiivenrionum  aharuro  fuis  quibufquc  locis  tra- 
dimus,  utidc  hac  rc  &intcrprcrcsaltidivcrfis  in  locis  fperfira  rra<- 
crarunt  pro  rc  nata. 

lliud  hoc  loco  t  non  prarreribo ,  fitnctiffimis  lcgibus  in  Hifpa-    *>•    .  - 
nia, Lufitania.QC  BurgandiacautumciTc,  ueuili  contractus  medio  t,fut^ 

■  iuramcnro  fianr,  optimaprofccto  rattone,  qu6  periuifis  obviara  i-  jjrifrm^ 
rctur,  Ord,  Hifpan.  lib.  \tw.\.L.  6.  Ordin.  LufitanU.  iib.  4.  tit.  3 .  2r«rj»«&r« 
Cbajfan.  Confnctud.  *Burgund.  rub.4.  f.j.Tineilus  m rep.  L.Z.  C.de 
'Refc  ^eJtd.par.i.c.\jtum.\\.\\dcivous  deiuramcnro  dolo.vi, 
nicruve  txtorto,f  num  nimirum  in  eo  ad  formidandum  pcriu-  t|r 
rium  rcftiturione  opus  ilr ;  an  vero  potius  ipto  iurc  fit  nullum* 
Quod  magis  eHt  per  d.tsfutb.facramcnta.  C.de  Rcfctn.  V tnd.  iunc.d. 
c.cum  contmgat.  dc  Iureiur*  tuMc.  d.  l>  non  dubium.  C.de  Legib.  luic 
camen  Canonicot  obtinuit  Panormitanidiftinctio,  ut  iufiurandum  tfi 
factinon  prohibiti.rcftirurionero  r?quirat,mfi  quisvi  coactus  fic 

r    venderc,donarc,locare.  s.ft  vcro.& §.verum.  de  Inrtiuy.  c.%ylbbast 
dc  his  auaVi  *JMct.C*ufS\n  vcro  inrerponatur  rationc  facti  illi- 
citi,  ipfolUtim  iure  t\u\\umC\ttpertcxt.ind.cumcontingatmubi  Pa- 
norm.  num.s.&  *  \  .verf.fextm  cafus.gl.in d.c  Ablat%  m  verbo.  coac- 
tM.de  hit  (]ua  Vt  ifyCet.fcamf.  iniquiras  cnim  violentix  accedcns 
fupplcrc  illum  defccturo  i;on  poteft,  Qail.lib.  i.Obf.41.  per  tot. 
Propc  ramcn  eft  confuerudincm  renvirrcndi  iufiuracdi  fuperva- 
cuatn  cfle,  arg.  I.  ult.  QuiSatifd,  Cog.  prxreiquaro  fi  cx  erocrgcnti 
caufa  iuramcntircmiflioirnpetrandafir,  vide  <}**  nesfupra  in  i.ve- 
rum .!/.§.  fciendum .  num.  u.de *2M'tnorib.  S cd  tractatumcft,  an 
non  principis  t  potcftarc  hodie  rcmifljo  aur  relaxario  iuratrcmi  *°* 
conccdt  qucar,quod  Accurfio  vifum  c(\,gl.in  t.  adigcre.§. fin.de 
Iuri  Patron-  Scd  hoc  «lijs  dilplicuir,  urriufquc  iantentia-  qui 
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fuerint,vidcre  licct  apad  Iafonem  \n  d.lji!t.Q*l  Satif. Coo,  Verura 
haec  rcs  cx  monbus  cuiufque  provincise  judicanda  cft,  Conftatc- 
nirn certnlimc,  tam  potcftatcm  principibus  ohm  ( ut  plcraquc  to- 
tius \\iiis)i\i\i\c.fAcA.ult.tAd  A/*nictp.uxSc  dc  juramertt*  remirr. 
prarltando,  aut  non  prsftando  lcgibus  cautura  fuir  f*pe.  /.  tj*a fub 
c*ndttionc.).(tq*$sf*at*rt[mrandt.  deC0nd.fnft.L2.Cdt  J*d.Vtd. 
Tel.Hodic  vcto  Canonibu3cautumeft,folum  judicem  ccclcfiafti. 
cum  iclaxarea  )uramentopolTc.  c.  novtt.  de  I*cU  Etlioc  in  tcrris 
ccclclix  lcivaiur,  fcdin  tcrtis  impenj  cV  principunvfccularium 
carcs  oblcrvanda  cftexmoribuscuiufquc  loci.  Vidcamus  deuiu 
juramcnti  quod  cunliftit  mobhgandoalium.  Eiufmodi  igitureft 
mi  quod  nbcttus  patrono  prfcftat.  *t  tnfra.  de  Op.  Ltb-  &  f*re  Patron, 
dajuttdT  llcm  *luod  cX  mor,bus  fcudorum  vafallus  dumino,  iubdirus  prin- 
^cipi,  vclcontrahi illis  ptzltant. Sed&  aiias juramenti  ufustinji- 
,    ciendxtchgionjs  caula  rcceptuseft.qualcelt  juramcntum  caluro- 
*i,    nix,tcftimoni;,pu igationis .De  quibus  tingo lis  fuis  locis.  Extra  cos 
caius  vct6 quatcnus  ex  (tircjurando  actio  tit  vel  roinus, iufia rrao. 
tamus  fusc,*a  t,  nam  poJieaquam.^.eocLh.t. 

PRincipio  huius  tcxtus  notandum  eft,  jufi u  randorn  proprio  rno*  ■ 
tu  hnc  uclationc  pr*llitum,nihil  proficcrc.  cum  ca rationc  quo 
quiiquc  facihor,  co  &  ad  juramentum  pronior  fvici.uthtc.  Sedin 
teltiruandoaamno  injuria  autvt,  altcnus  illato, auditurpars  bcfa 
fi  in  dcfectum  probationis  jutamentum  tibi  defcrn  poftulct.  Lfi 
1**ndo.C.r*dt  rK*ddec.*lt.Q*od  McuCa*f\da\xt  &  alias  in 
juramentoinlitcmobtinete.feipondidc  fadcoconfuitus.  lntcrdo- 
mioosa  Khedc,&  rurfus  inter  Routcnburgos  contra  Ketclcrtcr 
AttcJU  Wcnt  a  Craifcnltcin. 

1.  /ufurandum  legttime  burpftum  fftficit  ex  *udcun- 
ape  tAufa  tiitm  htcrfcfttum  fh 

2.  Excipiunturuufd  trimmdks. 

3,  Ptirgatideantnitd. 

4,  guid  \uris  fit  de facnaMms* 
yt^inex  Jeidtione  )utamcntt  fcriculumfdmdftt. 
4.  sA*  &  dudicmu  in  mattwnMus  iurdmentum  dd~ 

mittatur. 

$.1.1.}. 
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f •i-i«3-J/^\Vicnnqne  f  flctione  fit  ;acrum,  fi  lcgitim^  iuretur,  R< 

V^proficiet  iufinrandum.ivf  hic.tfrl.bonA  fidci.Ctde  Rtb. 
CreJ.  Fxcipiuntur  caufir  ciiminales,  hciiminilitci*  agatur,  cjuia 
in  his  probationes  rcquiruntur  luce  mendiina  c\&rioics.l.fciant. 
nlt.Qj.de  'Prob.gl .ktc  tfHAtn probsnt  HAtt.HAt;  Angel.  Salic.  F*(g.  Afe 
quehocita  gcneratimdc  omni  iuramcnto  ftatuunt, prartciquafti 
quod  iuramcntum  purgatonum  per  iudicwm  deferendum,  ctiaro 
in  criminibus  receptum  cft,  idquc  ita,  fi  reus  fortaflc prsfumpuo- 
nibus  Icvionbus  fit  oneratus.  l.fnrti.  4.  $.  fAtlns.de  Hu  Qnx  %{ot. 
Infam.  Quod  Canoniftz  f  vocam  purgationcm  canomcam,  c.  nlt.  *• 
& tetMt.de  Pnrg. C**.Dcniquc  t  fi  civiliter  ex  dclictoad  pornam  a-  *mB?lm 
gatur,  quin  iuramcntidclatioadmittatur,  nulladubiratioeft.  nam 
delatiointifiurandi  ctiam  inpcenahbus  locum  habcx.  nt  btc  tn  §.  i. 
Fara<r.t  tarocn  pcncnlum  c*  iurarocntohocnuIlfKn  etit*<4.  /.  6,f.  *• 
fed  &fiiureiurando.idc\uc  ed.quia  caofe  iurameuto  dccifa  non  pro- 
priarn  rraniactioncm,qu«  fir  dato  aliquo  &  rctcmo,  fcd  folotioncm 
vel pictionerogratuitam tcfcrt.  l.tutor.$$  §.i.infra.b.t. Quodgc- 
nus  tranfactionis  infamiam  non  nrogar.  d.l.  $.%.foctnfvt.  Scd  nc« 
quc  in  t  roatriinonialibus  iuramcnrum  contra  rnatrimonfum  icU  o\. 
mitwndam  cft;  c.  tnlucris.  ex.  dtTtfltb.  c.  lator.de  Stnt  tjjr  Re  Ind, 
Quanquirofi  quis  aqualcm  corrditionc  ac  moribas  in  comugera 
poftulcr ,  neciuftaimpedimcniicaufafubfir,  eidcm  pracfuroptio- 
nibus  vel  qua  aha  fcmiplena  probattone  rounito,  ad  confcrvan- 
duro  matriroomum  iuramentum  dcfcrri  admiflum  Ctx.  Abb%in  c. 
mnltcri.nnm.b.  dc  Ittrctnr  fJ^i/.i.O^/.^.Vtiquidcmcgodc  focto» 
conlultus  rcfpondi  fiepius.. 

K&KsJ,  firi.  &ad  l.fcq. 

i.  lufittrtvdum  att  fji  quanic  WkftBm  dut  tx  InttrvaUc 
paHart  queat. 

*.  £>utd  iuris Jrtiuramemc  remifio: 

IVfiurandum  dclaturrtfroe roaioris rerapcrris  intervallo t  praftin.  , 
doroeft.  namfiquupoftea  iurarepararushr,nihil  pronctct.  frr 
bnncttxt.Hocnz.md  fpatmmpra?fixum  fit./>yrtW'«ir^ifii».  &+dpt- 
gnnjM.)4.pr*e.t»fraeod.  Qciipfitarocn  in  ipccicqooqnc  revoca. 
tionem  admtttiraus,fi  acror  fc  aiiis  probatiombus  uturum  recipiar. 
Sed  cocafu  ad  iuraroenrurrrrclapr  non  licctet.l.fi  ahu»  1 1.  C.  todm 
l*lanc  fi /uramcntum  f  revocatom  non  fir,fcd  fimphcircr  rcmiiTuro,  »• 
certuro  cft  remiflionem  idemopcrari,  quod  opciarctur  pracftatio.  - 
m  btci»l.fcq  &  luntori.t.C.cof. 

Sffs  Ad. 
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Ad  1,  ait  Pnetor.  7.  &  1/cq. 
Vide  quac  ponimus  infra  in  l.  9.  § ,  1        1  •  er  2 .  6.*. 

A4L  nam  pofteaquam.  9.  f .  x„ 

1.  LActorex  juramento  frdftitovelftbi  remifio  a&ioncm 
dtqnhit. 

2.  Reus  exctptionem. 

3.  Aftio  iSd  in  fitclum  eft,  &  interdum  dicitur  aclio  ex  ipfd 
Cdufd  de  qud  jurdtum  e&  &  nunuax. 

yEx  \uromcnto  promifforio  non  ejf t  aclionem.  &  num, 
6*  Tiift  id  legitimum  fit. 
7.  Conciliantur  cppofitd. 

§.  \^<in  \ure  Qdnonico  ex  iurdmento  ptomifforio  aclio fit» 
1 0.  ^uomodo  occipiendnm  ftt%  cfuod  lure  Canonico  tticimus 
iurdm.fervdudaefe^ 

ACrorex  juramentot  preftito  vcl  fibi  remifTo  a&ionem  acqui- 
nt.«rt  hic.  A&ioncm  puta  perfonalem  in  fa&um  ad  modum  a- 
e>ioni$judicatiV/^.ii.$^.M/r4.^.iL8.C.r«J.(^emadmodura 
tfrcot  jurifiurandi  exceprio  acquiritur  fi  juratumab  ipfofir,  vel 
jtramenrum  cifitrcmi(Turo,/.7.^^.ySr^^4i.A.f.'dcquafi  ambigatur, 
hcctantumprobatur(juraraentumprx(ti:uni  cfle.  uthic  inpriucip* 
huiasl.cum  juramenrum  inftar  folutiouis  Cii.l.tujiurandum.  40.  b.t. 
Plancquod  diciraus  t  a#ionem  hanc  in  fa&um  ex  juicjurando  di- 
ci,idadeoperperuurn  noneft,quininrerimcV  fubinde  eadem  dica- 
ttira£tioexeacaufadcquafuratumeft,/.7?^*ff,n.  e.  fiyuU  jurtve- 
rit.infraeod.Scd  hoc  de  utili  a&ione  intcliigimus.pnori  fvrrogat^ 
dj.n.§.fin.dj  1 }  .f.i.l.tjfuodfijuravit.igjnfraeod  l,ult,§. fin.de  Lik 
C«rfquanquemaliasinfa&uma&iocV  tmliscivilis  dircdhc  fub- 
juncja.fubrUiusdiftinguantur.jM  in  %.fin.lns~t.Ad  L.sAq  vide  Sub- 
til.uofirat.Ub %.c.  6*  Secundumt  quam diftinctionem  &  uonnullt 
inter  legesjara  urrimque  allcgatas,  de  in  facrum  urili  actionc  ex 
caufisipfisdjfc«mcnd«m  puiarunt;  nimirum  acnoncm  in  factum 
forc.fi  non  jurarura  fit  fupcrcaufa  cctti. fif}<tl.bic.T)D.in  l.fidao. 
$»f  cjuu  iuraverit.  infra  eoi.  Si  ver6  c  conrra  fupcr  caufa  ccrfa  jura- 
tum  fir,actionem  ex  co contraccii  fore.  Ceterum  quia vix  cvcnit  uc 
addeferendum  juramentum  deicendacur,  quin  tagarur  excerraa- 
crionis  canfi,diftiactio  haec  poftcrior  incpta  vidcri  qucar,  &  rewids 
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dicendum  tperfeex  juramcoto  ptorni(Torioquod*contfactus  cau> 
famadjunctamnon  habct.nullam  action>:m  dari,quia  fimplicius 
ceditin  vim  pacti.iU./w/ar.j        infraeod  i jlickum.$.natHraiis.  de 
Soiut.cx  quotamenactioncmnondari  pluribus  fupra  docuirous.44 
L\.de  Patt  Prxtcrquam  ♦  fi  pactum  jurifiurandi  qtioquc  legirimum  (t 
uVut  &de  pactolegitimoingcnere  rcfponfumcft  fupra,i»/./cgifi- 
iw4.<J.^  m0quomodocxlegelolia5cPapia,ft  libertus  juraveric 
patrcnofedonum,munusveloperas  ofticialcs  daturum,cx  jura- 
mento actio  cbJ.7J.tin  fin.de Op.Ltb.l. yy  in prineje  %Acceptil.€* 
tMauuAbfeute.de  Confcff.  Cujac.n.Obf.7.  Extra  cum  verocafum 
propceftex  juiamento  actioncm  nondari.  Ncc  ad  rem  facir  hict  ^ 
tcxtus,quiaisintcll]giturdejuraroctoquodexcaufa  ccrra m litcrn 
dcducta  intcrpofitumcft#^<^i»/.yi<i»<».$,/"/^  iuravertt.mf.eod. 
Pcrindc  in  Atuh.  facrarocnta. C.Si  Adu.  Vcnd.  intclligcndum  eft, 
actioncm  noncx  cx  jurarocnto.fcd  venditionc  eflc.Sic  rcctc  Alcta- 
t*sinl.f>*Mum*iorX.  de Tranfac,  fubintclligit  pcenam  (adquam 
ibidcm  agi  polle  rclatum  cft)  pcti polle propter  adpofitam  ftipula. 
tionero.Scioequidero  alijs  divcrfuro  probaii.  0>varr.  m  rtltcur*** 
de  Tacpct.  i.§.i.pottnumA.&  S'  1*°  &  inclmat  Zaf.  m  rub.  de  r. 
Obi  num  12.  fcdcorumopinioproceditquoties  juramenrum  con- 
firroandocontractui  altcriadjuncwro  cft,  vel  ratione  cert*  actio- 
nis  alicuius  intcrpofitum.  Ex  folo  cnim  juraracnto  tahas  actio-  u 
ncronon  cflc.argumcnro  maximocft,  quod  Caius  pcrhibct  hoc 
ilngulatim  admilluroin  obligationc  libertieire,&cctens  intcrirn 
ncgari,C4i./f*.  2 .  InSt.tit.g.  Cuiac  lib.u.  Obfi.Mc.  dJo.  num.66. 
Vemmm  Brenchorn.popuUr«memmCenj.2. czt.  Quiniro6  amplius 
aec  lurc  Canonicot  cx  jurarocnto  actio  erit  cura  mxta  id  ipfurn  futC4mttM 
ouoque  adoblcrvationcmeius  ccnfuraccclcfiaftica  fitopus.*.  ult.  Miyer/S 
dc  Foro  amp.m6.AtquchocquoqucInn«ceuuoprobatumelt,m 
c.novtt.de  ludtc  &  ImmoU.inc.  cum  contmgat.  rmm.ii.verj.jeda^ 
wte.de  /«Ur.Parumquc  ad  rcro  facit  • -quod ^i^/^^T 
tan  t  ti  inc  quottes cordis.  i  .a.yjoautsfndr.  er  Hoil.  m  c.cum  vemf» 
nik/^.quoniamid  nVquaro  rclatum  cft;.gitur  id  quoquc 
Cinde  accipiendum/ifubfitcaufa  adactioncromfpofita.  Ncquc 
Ld  remfacit V  quodcx  co jurcdkimusi  juramcnrum  fcrvanaum, 
Rocenimquod.xiroodo  accipiendumc(l,utfcilicetper  ccnfuram 
ccclcfiaftiwmcompcllatur.ecqucip.focvmcituxcxtraordinariuna 

actionis  rcmcdium  ccflare. 

Ad^Siminor. 

Hlc  f  .cxplicatus e ft  fupr*  in Lverum.  "'W™^*'™™?- 
An  vcio  juramcmumdcferre  roraorpoflir,  infra."*  l.i?^ 
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U  lufmrandum  procuratoris  damine  dftienem  parit* 

Invitus  procurdtor  noncogitur  \urare. 
3.  Cenciliaturl.generalitcr. %Msita.  C,  de Reb.  Cred.  ejrl 
qu9ties.Uutor.de  ?(ox.  Acl. 

*  lurdmemum  $»  attimam  Alterbt. 

x,  §4  Y  Vfiuranduro  penulr.)  JIu  (lurandum * procuratot  is  vcldefcnfo. 
Aris.fi  ld  dclatum  fit.domino  a&ioncm  pant  m  £tc.Quod  de  ac- 
tioncutili  accipicndum.  nara  directa  doraino  nondatur./  nonft- 
*♦    ltm.}%$.<juidlieno.39>deProcur.lnvit\is  taracn  procurator  t  jurarc 
noncogitur./.w/iw4»^.^^/>rw#«w.§.^PW*i#r^¥^  infrd  e$d. 
h    Sivcro  iurarcpararus6r,audicrur#*r  £/c.Non  rnuiart  J.geneiali* 
rer.f.his  ita.C  ,de  Rcb.Crcd .  &  i.auotics.  J.rator.  dc  Nox.  Act.  ubi 
lite  per  procuratorcm  ventilata.rclatum  cft,ipfum  dominura  wra» 
redcbere.Hoc  enim  intclligirous  adverfaiioid  podulaiue.Eoquip- 
pccafu  idpotiusab  ipfo  doraino  diciraus  prxftandum.  Arque  ita 
rcfpondide  fcfto  confultus  a  Prartorc  Zuollano,inter  Routcborch 
nominc  Salafar,&  Moulcrt  nominc  fuo.  Nccad  rcro  fack  quod  dt- 
cimus per  liberam perfonam nobts non acquiri  kiJC*per.au*e?erf. 
Nob.  tAc*.  quia  aliud  eftin  utili  judicati  aaionc.  vidcpoftt* fnprd 
inl.it.de  ?r#c»r.cuiadtaex  jurc)utandofim)lisc(t,/.f.C.6.r.  De- 
4.    niquc  juramcnrum  procuratoris  quod  norainc  f  principalis  prarfta- 
imrdmttmm  (or,  monbus  noftHs  dicimas  juraroenrutn  in  aniraara  conftituen- 
}•  dmtmdm  titrfdrt. in  l. i.$.ftn autem. C M lureimr^propttr csdum.  Ed  quod  id cx 
dhonm      fpccialidcmum  mandato.c.n/f  .de Iurdm.Cahtm.  (jdiLi.ObfS}.  IQ 
,»a<»m»  animara  conailu,nt»s  pracftatur. 


f*u 


Adl-liduo  13- 
*.Si  quisiiiwerir.j.)  Ad huncf, yidcquaeponimus  longiufcule 

1.  Per\uri»m  etiam  civttt peena  puniri.  tynum.  2.3  4. 
/.  Peen»  Lftquts  ma\or*C.de  TranfaH.anpeittneant.  adper* 
turiumcuiufcuntjue  contrael»s*6.7* 

f.  Pcen*  eius  legis  an  per  omnia  adminores  pertinednt,  item 
ddectleftam  aut  civitatem. 

9.  Promittens  perftdcm  ej»ate»»s  iur  amento  ebliget»r . 
ie.  Haredes  a»&quatcnus  obltge»t*r  turamento  defun&i. 

II»  M 
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ii*  K^in  femina  in  fcemslcgisfiquis  maior.  cadat. 

/2.  t^Anad  cvadendas fanas fcrwii^mera  purgari  ftfiit. 

fl.FinaJ.J  pEriuiiumfuftigationctpunitur,«/i&/V.&  infamia./.yf  '* 

i  ejuis  maior, ai.Cds  Tranfatl*  vcl  cxilioettam.  /.  fin.  in- 
/r<*.S/ftfw».quanquam  cV  in  inccie  legis  poftrcm*  cius  ftellionatus  , 
caufa  fubfit.  Quibust  manifeftcconftat,  pctjurium  civiliquocjue  ** 
iu  rc  pu nui.fatf.l.nam  fttfificitM  Dolo.  Ncc  ad  t  |Cm  facit  quod  ajibi 
rdatum  eft,iurifiurandi  rcligionemcontemtam  fatis  Dcumhabe- 
rc  ulcorem.ncc  pccnam  tcmporalem  propcriurioinfligi;  quuid  ita 
.eft  ii  quis  calorc  iracundia?  pcicraflcr.aur  alias  nimia  tcincrirare,ci« 
tra  amnium  camen  alrerum  circumvcnicndi,  ut  &  in  l.  alienam.  C. 
ad  L  Ul.  iWauft.l.  ult.inprinc  ad*Jft€unic\%.  contra  igitureft.li 
nunifcftam  rraudemautdamnum  alreriusoperefur.  uthtepertext. 
Duar.lib.\.dif\>.  c.\7.  1'Ianet  quod  aliis  vifum  cft,ca  lcge  impune* 
relinqui  fi  quis  inrocaro  nominc  divino  pcieret:  idcx  tcxtu  non 
apparct.eV  nufquam  rclatum  eft.Cuna  vclfanctiilim^iunliurandi 
ratiofit.formula  ad  Deumconcepta,&  periurium  criam  idcirco 
non  minus  Icvc,  Cuiac.  j.Obf.  t 9.  Vachin.lib.  1 .  c.  1 4.  Idquc  ira  Sc  Z*"f*ttud'^ 
monbus  lervaturi  inquam,utperiuriura  illuddemura  vei  folum,  "* 
vel  faltem  maximumcenicatur,  qqod  violarionc  jurajrocntifit  quo  ^j^^ 
Dominus  Deys  rcftis  invocatur.  btidcirco  merito  vcl  graviiljme  q„cdf*ei«m 
J.fi  quis  maior .  +  \  .CdeTra*faR.  Illud  qu*ritur,  ¥  an  pos  tH  /»>oc*t» 
n«e  d.I.  Q  quis  maior-comprehcnia;  ad  periuriuracuiuicunquc  cq-  mommeDei, 
tracrus  perrineant.quod  plcrifquc  vifum  cft,cumeadcmindcfinit^  5* 
quoque  mcntioncmfaciat  pacrorum.^r/.  /1/ex./afCern*tbtdem. 
M.igis  rtameneftidad  folam  tranfactionem  vclpacuim  (inicndx  ' 
liiisrcfcrri.Odiienimreftringioportcr.^rrv«/g.  3c  Conftiiutionei 
plerumque  (Iricte  accipicndac  funt,  adeoque  in  quacuoque  legura 
pcenalium  cxplicatione  Ienior  icntentia eligeuda  eft.  l.ipterpretatiom  . 
ne.de  Poen.Kcc  mutat  f  igttur  vox  pacrorum  in  d.  I.li quis  maior;  ?• 
quiaea  ad  pacta  remittcnctelitis  pertinet,  Riminal.Turp.AlctatJb, 
Deniquec^expeditumcftpcenasciuslcgisnon  pcrorania  ad  mi- 
nores  pcrrinere,quia  tantummcminit  tnaiofum,  Proindef  deEc-  * 
clciia.civitatc.autcorpor^ldem  dicimus,-  quippc  quae&  ipfa  iure 
minoris  gaudenr.  I refpublica.CEx  Q^CaufMam.l.rempubLicam. 
C.delure  ReipubJtb.io.  Necrefertquodlafondifputandicauiadi. 
verfum  defendJt,quia  vox  fiquU  etiam  ad  civit  atcra  pcrrinear.  l.ni- 
htl.  Ad  SC.  MacedJ.  item  aitjunc.  I.  ergo  fctcndum*  Ex  Qutb.Ctuf 
M*ior.<\mx  id  quidemita  cft,  pixtcrqoara  in  cafibus  cxceptis. 
Quando  igirurd.L  fi  quis  naaior  minores  cxcludir,  idquc  jonmcs 
ptobant,cxcluductiaiaci»iiatciii,  qua?  iutc  wo^^udct.  Dc- 
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,     nique  f  &  fupra  monaimus  in  rub.  bt  t.  iuramcntum  cttam  ficri 
fimplicius  inrerpofira  fidc,  ncc  tamcneocafu  cum  qui  promillura 
non  f:rvit  pr^perjuroccnferi.  Hoc  igitur  catcnusquoquc  accipi- 
cndum  ut  paena-  omncscum  huius  legis,tum  1.(1  quts  ma|or,in  cum 
non  protinuscadant.alias  cnira  magis cft,  |urarem  iilo  modo  quo- 
quc,ut  mjararacntisrcliquis,  compclitpoflcad  juramenrum  (cr. 
vandu m.c.ad auret  de  Hts  Qua  Vi Met.Cauf 'c.pcrvtntt.dtYidejujf. 
Cnfictmb  c.quereiam.NcTraliVtcSu.bi  hoc  in  Germania  fcrvatur,  ac  judi- 
ajtrmtamu,  cuisCimctx  pTobitnmcfk.G4tl»L-Ob[.  f  o.dc  Hxrcdibustquid'dt- 
ccmus?fed  i n  his  v ari  ttum  clt ,nam  cos  quoquc  dcfuncti  juraracn- 
to  obhgatos  Caftrcfis  (eniif, lib.i.confil.i  $ . Socmjtb.  i.ccnfil.  3  y.Mo- 
vetcumquod  diciraus  hrrcdem  quoqueoncnbus  harrcditarijs  o- 
bligacuni  cilcl.fi  duo  de  ^f./£er.iJqueetiamin  juramcntofita  cC* 
Cc.Ntvel.de  luretar.a  t^Cor.Trafl.  Cagnolus  contta.  add  ifi  qxis 
major  feq.AlettJch.ltb.+.confil.  < rj.  quia  juiaroenturo  perfonaic  fit, 
«juindo  nimirum  harrcs  non  iuravif,  ncc  itmmentumconteranere 
Ccnfctur.C  JN<w*/r\«  in c.verttatts.  de  lureiur.  Covar.int.  rsquifivtili. 
u.2.ex  de  Teft.Scd  cxpcdiru  ai  crt,  hrrcdcm  quidcm  ad  obfci  vatio. 
nem}uramenticompclh,Knquef:nrcf)tiimprimam  acdpi,  nonta- 
racn  (i  ad  id  non compellarur  periur um forc. iraque  accipicnda* (en- 
tentiam  lftam  tex  drCanonifta.in  d»c.vtritatr,.  Dcr.ique  c  facris  Li- 
tcris  conftar,  Dominum  Deumaliquotte»  maxi.ms  pcrms  afflixilTc 
populum  llrahel  qu6d  violarcnt  luramenra  maioruro.fct  hoc  igjtur 
ommbus  hxrcdibus  cna  qui  Deum  timeur.excmplopcrperuo  fit. 
Alia  qu*ftiof  cftanfemina  cadatin  pcenasdi-U  Conftituticnis, . 
in  l.fi  qwsmaior.  quod  magiscft.  Quia  vox  ha-cii  quisrtm  mafcu- 
Ios  quam  rerninas complectttur.  l.t,de Verb.  $ig.  faf.  ad d.l.  ft  quis 
mator*  Ncc  ad  rcm  facit  quod  Fulgofius  diiputandi  caufa  in  contra- 
xium  adfcrt,  mulieremadolo  prxfumptocxcufari,4rg.  l.t.f.fin.dt 
Edtn.  ream  vcrd  linguam  fine  dolo,  hoc  eft  mcnte  rea  non  ficri,  c 
b>mtneste.ult,§.cpifcepus.ii.q<i. quuea  rariodcroum  iocumhabet 
quotiesdolusmamfcftusnon  cft.  QuamobTem  quidem  mulicrob 
ignorantiam  iuris,vel  quamvis  etiamcaufam  leviorem  a  dolo  Sc 
pcriurio  excufabitur,/.  reguia.defur.  &  Fac.  \gn.  fcd  h  dc  manifeft* 
cius  pertinaciaacfraude  conftet,contr<rtHumdicimns.  Quando  vo 
roidira  fir,  arquoiudictj  arbttrK)  rclinquirons.  Illnd  quxfKumeft, 
xt,  €1  iuraraentom  (■  non przftetur,an ad c vadendas pccnas mora pur- 
g*ri,faltem  cx  apquitatc  Canonum-pollir.quod  lafbn  probat,»»  d.I, 
ftquismaierMwciutpctnor.  in  c.apud  mifcricordcm.  «a.q.  i.& 
jnc.beatas.12.  q.i.Sedquiaii  lociad  pcenircntiam  ccciefiatticam 
pertincrtt,  cctcris  diucrfuro  p\*cuU,f*c.Dec.co».4  s2.H0m.c0nf. 457, 
coqaodboc  nufquam  fitrelatum,&idcitcoius  civilc  icncndum 

fit. 
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fit.  c.i.de  T^ovi  0/?.^wc.toosdiftinguimus,  Htrum  tanrumcom* 
ir.illa  inora  iit,  quocafu  fcnrcntia  ptior  obtincr,  ac  purgatio  etiam 
lure  civili  admittuurin  pccuni.iriis,  mulco  igitur  roagis  in  arduis, 
an  vcto  mnnifefto  pcriurio  rranfactio  oppugnata  fit(;quo  cafu  (cn- 
tcntJAm  pofttemara  admitrtrr.us. 

Ad  I.tufiurandum.  17. 
j.  Jufmranium  voltwtarium  rtferrinenpeteft. 

2.  Acnttjutdtm  pcrinrio  poff  detecle  rctraftaiur. 

3.  Explicatur  l.  !•  C.  h.  t. 

4.  Explicatur  l-ult  .C  eoi. 

IVfiuraudum  t  volumarium  clfc  quodcxpartiu  conventionc  ex-  H 
traiudicium  defertur.  Idque  refetri  non potclt. ut bic.  Scrvanda 
mmirum,ut  is  iorarct  pacrioeft.  namijue  ab  iniwoeJ  liberumcrar, 
id  non  fuicipcic.DD./jtf.  Periuuo  tetum  poft  dctecto,  iufiurandu  Jt 
non  retractaru-r,/  admonendi.  j  l.  in jine.inf.eod.mCi  hoc  t  fpccialitcc  tt 
iegc  excipiatur,/.  l .  C.  eod.  ubi  lcx  pro  convcntionis  pacto  accipi 
porclt.  Aliitamcnid  pro  cxceptioneconftitutionis  velaltcriuscu. 
iufcunquelegisaccipiunr.j/.flrfrf.if)*^.  Qualcm  quia  cJifficulrer 
inventurus  Gs.C  uiacius  cam  claufulam  a  Trcboniano  additam  pu- 
tac,&  ad  l.ult.C.eod.iclaiam.C»/*;.  1  \.Obf.  ;/.quia  ibidem  <\uod  + 
periuno  exrortumerar^repcticoncedatur^cumiuratuni  fuctitfu-  . 
pcr teftamcnto*  Voluntaxium  cnim  iuramcntum  vim  ac  fpccicm 
tranfaciionis  haber,/  ifup.eod.  tranfacttbautcm  fupcr  teftareemo 
nifiidinfpectum  lit,  non  impcdit,  quin  poft  cam  inirumquodam- 
plius  rclictumcil.repctiqueat  /  tranfactio.fup.  deTrenfac, 

Nec  iniquumigiturcft,fipcrtcftamentum  pcnuriodctccto,deiH- 
ccpscrumquodamplius  icliciurocft,rcpeu  quear.  Doncl.  intract. 
de  lurciur.  c.  9.  num.  j.  Et  ncu tra  igitur  fcntcntia  iivc  Cuiacii  fivc 
Doctorum  aJiquidcontinctabfurdi, 

Adf.  /.&adl.  /8.19.20« 

1 .  Argumentum  harum  Itgum. 

2.  ^Anminordcferre  juramentum  pefsit. 

HOc  f  .&  his  1L  docemurqui  iuraroentum  deferre  queanr,qu»  *» 
tquia  perfpicuac  funt,  illud  tamum  tractabo  quod  altquibua 
difpuratum cft.An  nonminor  iuramentumf  dcferrcqucat? quod  *• 
magis  cft,  Inam pofleaejuam.9.^.  ft  minor*  fupra eod.  Pcrcft  enimflc 
•  finc  curatorc  obligori,  l.puteret.ioi.deVerLohl.  Quod  fi  wacft& 
iuramenti  coiivcntionc  hac  obligari  potcft,quippc  qua?  fpeciem 
continct  traniactionis,  Lx.fmfrk  oW.  j  1.  mfine. infra  eod.  Cui  ac- 
ccditjquodiuramcnturoprofbJutionc  cft./  tufmand&M*  i*f.  eod* 
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Solvcreaurcm  minorporcft(ctfi  hefio  reftitutioparatafit)  Li.C.fi 
tAdu.Sol  ctgo &  juramcntum dcfcrre.  Confcqucotia  verd caquo- 
qucpcrfpicucfundata.eft  inl.io.&l.huicenim.ai.inf  eod.Atquc 
koceriamCujacio  vifum  cft.Nccmutatquod  Duarcnus  id  ipfum 
indubium  rrahir,  quiaminornon  habeat  lcgitimampcrfbnarafta- 
di  in  judicio./cr.  tit.C.Qut  Noh  Hab.Lcg.  Pcrf.  Stattdt  In  Iud.cz  c- 
nimratio  nonproccdit  in  jurarnenroextraiudiciali.  Reftitui  verd 
cum  Ci  per  delarioncm  hancloedatur,cxtra  dubiumcft.Idquc  argu- 
mcnro  cius  crticitur  ,quod  rcftituitur  contra  folutioncra./.7.§,  j  Jc 
<J\CtMttb.& C.Si  tAdvcrf  Sol. 

t  21. 

Allegaturadlegcs  prajccdcntes. 

1. 27. 

Allegatur  ad  L  17./.1.  &  ad  I.i  8.fupra  cod. 

Adl.admoncndi.il. 

/.  ^uando  \udex  par*i  alteri.yuramcntum  &cferat.&  t?.. 

2.  J$u£  aujjt  dnbu  dtcantur. 

3.  Improbatafententia  plemumque  interpretum  idque  cx- 
filida  ratione  \uris.  * 

4.  Jguacauft  de/ationi)udicialiJocum  fac'tant*&  num-  /. 
#.7.  /.9. 

i*.  Chirographa  nuda  ex  moribus  quantum  probent. 
i  1 .  Jj>uantum  iibri  mercatorum. 

1 3 .  T4 «1  aftori  quam  reo  iuramcntum  deferri potesJ,  &  utri 
quando. 

14.  TtumverodeUtio  mramennnecejjarto  poflulandak  li- 
tigatoribus  Jtt. 

1 5.  Etante  -&f*8  concluftomm  caufa  iuramentum  deferri 
ic  deiaiionem  a iuafce poBulari  poffc .  &  num>  \6. 

17.  Iurdmento  a  iudice  deldto  caufa  Jfnita  ex  ncvis  inflru» 
mentis  retraf/ari  fitefl. 

18.  Confuerudo  f/of/andia. 

Iudcx 


» 
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IVdex  *  interdum.exigente  ira  in  dubio  necc0*eare,pa«t altctfju- 
:amcnrumdefcrt,&  fecundum  eum  judicar  qui  mravic,  uthic.  & 
l.l.C.eod.Qux  vcrd  caufadubi*dicatur,quxfuumcft.  Obtinuit  t 
taman  dubiam  dici.fi  probarum  fit  kmiplcnc.gl.^Bart.^AUx.Cafir. 
Jaf.  hic.TmzjtnJn  lib.regul.in  voceteftis.  Sed  hocahj  improbanr, 
qui  tura  dcraum  caufara  dubiam  dicunr  ,cum  urnufquc  partea 
probationes  xquales  funt,&  ob  iraperrcctaro  proba  tionem  parrial- 
tcri)uramcnrum  non  dcftnu^DotuOJn  tratl.de  lurejur. 4;.  1 1.  num. 
4.Duar.ltt/.i.'Dt{p.c,33.l,wpci tamcncft judicis  cognitioni  tclin- 
quendum  an&  quando  eius  rcligjo  fcrar  utrum  cb  probationem 
fcmiplenam  aur  alias  dubiam  juramcnturoabipfodefcrendum  fir. 
Et  hoc  in  praxi  lequimur  ,&  rationem  tn  )urc  habcr,  dJ.  3 .  Cverk 
camfdcognita.ci.ex.de  Vrob.c  ex  infiuuatront.  de  'Procur.  vetb.  caufa 
cognita  fecfmtur  Cttytc.in  Tfyv.y.  A bfnrduni  cnim  forct  cara  demu 


caufam  dubiamdici ,  in  qua  utiinfque  probationcs  funt  «qualcs, 
quiaidnnfquamtciatumeft,  &eocafu  rcrcteo  defcrendum  cft.c. 
cmn  funt.de       htr.xn  4,Nec  ad  rcm  facit  quod  ali/  perhibent  pcr- 
indccffe.nihilprobarivclimperfcdtc^coquc  in  propofitorcHmab- 
folvendum  acfi  mhil  adtor  docuiilct.^r  vulg.Lqm  accufart.  C  de 
Eden.  Inpropofito  cnim  conrrariuro  obtiner,cum  cxprefio  jurc 
cauturo firjuramcrum  obinopiaro  probationura  refem.Sunr  qui» 
dcm  qui  eius  rei  dehniendx  cauft,  fufficcrct  cenfcnt  ad  juramcn-  + 
tum  dcfcrendum  fingulahxc,  unumtcftemfidc  dignuro  jcompa- 
xationcm  inftt umcniorum,  famam  conftanrem,  fcripturam  priva- 
tam.£/. in  /.3 .  %.eiuf dem.de Teftib. Oldtnd.  in  traftfProb.c  quotupUx 
Jit  probatio.Scd  hxc  nec  lcmpcr,ncc  folaeius  cfhcaci*  funt,ut  dc- 
lattoncm  hanc producanr; Teftem  enim  unum  vix  alitcr convcnic 
tamam  hdem  meieri,  quam  fi  hbroo  probarx  fidei  ac  virxcura  vc- 
tofimili  dcfignatione  circumftantiarum  deponar.  c.  ult.\ex.  de  fme- 
iur.fdc,c.i  verb.quatenm  perip(tus  jircbUpifcopi  &fnperttitis  clerici 
dtctis  conslttertt  de ptamtffts.ex.  de  Vrocur.  Comparatio  f  ctiam  htc-  r 
raium  111  collarione  chirographi  pnvati  ita  dcrouro  fufhcientcm  in 
propofiro  prxfumptionem  parict,  fichirographum  ipfum  cx  quo 
collatio fir, tribus  reltibus  fubtcriptum fir,taleque ciTc  fujlfe  probc- 
tur.  Aliascnimex-publicisrantuminftiumentis  collattofit.  l.com. 
parationes.io.C.de  Ftde  /w^r.Siroilitndinc  vor6  itaprobata,tmo-  * 
vcbiturpcrcam  iudex.ad  luramcmum  in  fuppLeroemum  proba- 
tionis dcfercndum, NoveR.71.ctft  tamen.    Scd tadfamara  auod  7. 
artinct,  juris  eft,inccrrum ruroorcm  parnm  aut  nihilad  proban- 
dumopcrari.  l.ult  .verb.falfus  rumor  nonfoltt  tbeffe.infra.de  H*r% 
/fftf.Conftantem  tamen  confemienreroquc  quafi  oromum  famam 
ptobarc  fcmiplcnc  non  dubitamus.  mrgJ.  $  .%.eiufdemyde  Tetltb.gl* 

Ttl  3  & 
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& B*rt.  ibidem.fjtrrnf.  kic.num.% .  8c  j udex  igirur, fi hoc ez  circu m- 
ftancijstutumarbitrabitur.dcferct  obcam  juramcmum.  Dcmque 
i,  &  fcripturat  privata,qnz  rci  cfle  non  ncgatur,  fed  interim  incaute 
aic  expofitam  convcntus  conqucriturj  autalias  e*  coroparationc 
utidi&ura  cft.convincirur  eius  eflc  cumillam  ncgaret;  fumccre 
addclationera juramcnri diccraus. d.Nou.7}-c  3.  Occafiotamcn 
.,,    poftularetpotcft  utcautio  ade»nuda,fignifqucdcrtiturafit,  ur  pa- 
rum  autnihilad  dcferendum  juramentum  operctur.  Hoc  tamen 
quod  de  lcriptura  privata  dicimus,  in  maxima  ncgotiorum  freque- 
tia.qua  Europa  fingulari  bcnedi&ionc divina  hodic  gaudet  pluri» 
C»*fiut*d9  bus,monbus  pau!6  latius  extenfum  eft.  Ita  nimirum  t  ut  chirogra- 
koittrnAm  pHoquifquc  luofauoU  tamen  rei  cflc  non  ncgcturj  ferc  plcnd  con- 
ffbAtt**  vincatur,  & incafibus  dcmum  quibas reus  pr*fumptionibus  ali. 
tVmgrd»    quot  munitus  in  conrrarium  cft,  ad  juramcnt^delationem  in  fup- 
phvnm,     piementum  vcniatur:  nifitaracncxccptio  non  numeratzpccunia; 

intralegirimumtempus  opponatur,  vcl  foiutio  ptobcrur.  Sed  de 
fcriptura  ipfius  prorcremis  raanu  fcripti,certumjft,eam/ecundum 
)uns  placita  nihil  oper  ui.l.f. 6.7. C.elc  Trob.Scd  hoc  quoque  com- 
»«.  muni  Europas  ¥  Chriftianacconiuetudinc  ita  mutatumcuVutintc- 
tim  probcnt  fcmiplenc^nimirum  fi  kbercootineat  annum  &  dicra, 
data Sc  accepta,  ac  mcrcaroripfc  bonae  fidciac  faraar  fit,  ideoque 
permilTomeft  uteocafuin  fuppicmentum  addehtionemdevcnia- 
tux.DD.hicXovdr-  ^Pr.Q^i.c.li.num.Z.circd fin.  Boer. Deaf,  10  f. 
i»#   prope fin.Gail.i.Obf.xo.  Perinde  prxfumpriones,  t  indicia  ac  argu- 
mentaperfequoquc  tantaetfe  queunt,  utctiam  dcficicntc  quavis 
probatione  alia,quandoquc  judiccm  movcanr  ad  deferendum  jura- 
mcntura.namcumimcrdum&fidem  plcnam  faoanr^quid  niquo- 
queinterdumopcrcnturquod  probationcs  alicminus  peifc£ta\/, 
indicia%C.de  Het  VindLcumcitr*.\  f .  C.de  fure  Dot.l  ad probat.x ,C# 
de  Trob.l.nou  omna.s.  M  barbaris.6  de  Re  tJ\€il.  Quibus  omnibus 
raanifcftum fit,  quodantemonuimus,  An  & quando  juramentum 
dcfcrrioporteat,id  om nc  pofitum in  fafto  ac  arbttrio  judjcis  elfe. 
%h  Deniqucnoa&ori  mod6,fed  t&  teoinrcrdumdcfcrcnducft,quan« 
do  vcrd  id  huic  aut  illi  conccdcndum  fir,  perinde  ab  judicis  arbitrio 
4cpcn6ct.cult.de  furcjur.  ut  nimirum  ci  dcfcraturcuius  proba- 
tionesid  exigere  pro  re  nata  videnrur,  Abfurdaenim  &  nufquan 
libi conftans  in  hac  rc  intcrprctura  cft  variatio  (videatur  Bart  in d,U 
3. C.b.t ,)  ut& plcrumquealias,  cum  Do&orcs  quarftiones  quae  in 
folo  fado  confiftunt  ad  trutinam  juris  revocarc  conatur.Qui crrot 
ferd  maximas  &  plurimas  controvcrfias  pepcrir.Si  vcr6  non  ufque- 
qnaqucmagni  momcntircsfir,aaotidcferatur.^/.w*V.  c.ult."Bart% 
Iaf.Cajlr.Alcx.  mod6  arbiirium  libcrum  peiobferyaticncm  hanc 
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judici  non  aufcratur.quiacognitioctus  reiadcofcienriam  pene  ip- 
/ius  percmet.^.c  «/r.Numt  vet6  id  neccl!ari6'petenduro  aluigaro-  ♦* 
ribus  fir,quod  Bartolo  i\f\xtnch.Bart*kic.n'6o.Iafibtnum.i\6.feq* 
Cnptc.decif.  j  f .num. i .an  vct6  judcx ethm  ex  officio deferrc debcat 
quod  Abbari placuir. Panor.in c.ult.%.fane.nn.\y.  de. Iuretm.  &  Bu- 
trio  probatu  m  eft  ,<r.i . nnm.  i  ? .de  lud. vidcamus.  ReSc  vero  urruxru 
quediciraus,  fc.  id&  ad  judrcem  pertinere,  ii  fimendis  litibus  ex- 
pcdiit,  d.l.j.verb.caufa  cogntta  decidtoporret.  C.eod.ubi  Salic.nu.19. 
&  a  partibus  p:ri  poftc.  Alcx.  senftl.}  }.col.ult.  /&i.Quod  rooribu* 
obtincr.Ncc  raovct  quod  rcferri  foler,  judiccm officiura iuum  non 
irapertiri,niG  poftularum,  l.+.%.hoc autemtudicium^ deDam.Inf. id 
enimitacft  inijs  quacprimurocmcrgantrfcd  inpxoceiTibus  icmcl 
inceptis  raagna  judicis  poteftas  cdj.adilet.i  s.f.ttem  fcieudu.de e/£- 
dtt.EdJ.ubtcunque .  de  /iw*i\^tf.Minuiqiad  rcm  pcrtinct  quodju- 
ramentum  ultro  oblatum  non asftimatur./.?.frm.  eod,  quiaidnon 
itacft  quandopxaevia  judicis  cognitionc  dclatiopoftulatur,  autjo. 
ramcntum  ofterrur.  Rccte  t  proindc  receptum cft  juraroentum  8c  ,£ 
antc  &  poft  conclufionem caufit  a  judicc  ad  probationum  fupple- 
mcntum  poilc  de{ctii?gaiLi'0bf\Qg.numA4.&*.  ciufquc  rei  ar» 
gumcmum  ccrtillimum  cft,  quodjudex  in  ipfajuramcntidclatio- 
ne  etiamdefinitivam  fentcnttam  dare  poicfttlxnmiudex*it ,  C.d$ 
Sent:&  Jnt.Om.Jud  iunge  c.  cum  Joannet.ex.de  Ftde  Infh .  Vnde  t  &  *** 
conicqaens cft.etiaro  a  parte  id  poft  caufa* conclufionem  pcti pofle» 
nrg.LpcnuLQ.de  Reb.Cred.Ncc  morat  quod  poft  caufaeconclufionc 
nihilamplius  producipoteft.  cctt-dtlectus M Ftde  Injtr.Auth.qm fe» 
melC.de  /Vekquia  id  in  propofito  non  obrinct,otim  poftulario  dc- 
fercndi  juramenn  tantu  fic  iraploratfoomcirjudicialis»Planc  tquin  x7,- 
juramcntu  hocrepcrtts  inftrumctis  novis.rctra&ari.&caufapnori 
(latnt  rcftitui  J.K  (Bt.noncft  dnbitandu.  idaoe  tta  cft  vcl  maxiroc,  fi 
reojutamcntu  fitd«latum,fc  judexcura  ob  hocabfolverir,  poteric 
enimmhiloroinus  acror,  fi poftcanova  inftrurocma  invenerir,  jut 
pnlhnum  profcqui.cnm  ablolutio  tantum  ab  inftantia  facta  intelli- 
l*t\it>pcr  hanctex.fac  t.i.C.fi  Ex  Fal.Inftr.  unde  ncccocafu  facili 
dc  pctjurio  quatri  iolec J.ult.  mf  defn.Ltt.lur.  Attamcn  utagiqueai 
teftitutior.c  orms  eft,4r*/.  Dwus.de  %e  I*d.  &  d.L  S.Coft*  hic.  cont. 
dicit.Vndc  profrcu  teft.qaod  hodie  incurijs  Holiandiar  plcrasque  ^ 
fententiarqua?  obdefectu  probationu  latae  funt.tanrii  abfolutoriar  ctnfutttdo 
fcrutur,aurcxfecurioni  madanrur  prsftitapriuscautione.lnquam  jf$fUmtM9 
formam  &  fe rc  libclli concipi  felcnr.Quibus.vet6 in caufis  td  ufira- 
tiusfir,vidcrij>orcft  Meruia :tnprax%HolA&.4.di§in.A*fect.ytit.  I. 
c.iJtMm  i^.Deniqneint jnramfto  a  parrc  partidelatocontrarium  , 
obtinet.ar/ibic.  cum  enim  in  uanfcctionemcadar,  t.j.fnp  b.t.  ttcxh 
*cimus  rcfciflioncra  nonadmitci,/./"^/T<trr.vf*tC.  deTrnnfaft* 
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Ncc  mutat  Lal.de  Reb.C  red.quia  ibi  juratoro  crat  fupcr  rcftaroen- 
to.quod  jaramcntum  mcrird,at  de  tranfa&ione  propria  conftar,re- 
rractatur,  quiatcftamcntum  nondum  crar  infpcctum.  Vidctaracn 
latius  dc  co  jut  amcnto  infra  in  l.manifept.jt^eod, 

Ad  l.qui  pcr  falutcm.3  3. 

EVmquipetfalutem  fuamjurat  juraflecenleri  exhocrcxru  pa. 
lam  cft.  Atquc  huicfirmlis-cft.qui  jurar  perfidcm.Qjipd  tamcn 
an  8c  quatcnus  lta  fitfupra  ttA&anxai  tdrMbr.Qr  4d  l.ftduo.  1 3.  $. 
fin.b.t.Hodic  cnim  moribus  Chriftianis  nulU  uuandi  formula  pro- 
priacenfctar.pncterquam  qu*  cum  invocatione  divini  nominis 
fit.Vnde  traAaramdt.anad jararaenttformam  pcrtincat  evange- 
liarangerc,&verbacxprinicrc,quod  fcmormitano  vifumeft,  Jbb, 
ejr  'Butr.w  cMp.peu,dehtretur.  an  verd  Scanimiconceptus  fufficiat, 
acfcripturi  cxprimi  poflit  mcntc  ad  Deumcretta.quod  Mcnochio 
placuit,//£  1  .conf.17.nnm.49.pofl gl.Corfet.  l*cob.Cin>&  nlios  tjuos 
*J*£4f.Quodmagiscft,&  moabus  obtinct.Covarruvia  rcfte.Co- 
vtrr.in  c.ejuMmvts.pmr.  1  .*»  §  ^fin.nnm.^.  de  V4ct.Alc.mrHb.  de  lurfr 
iur.num.  19,  ,  :*' 

Ad  1.  Iulj^andum.  &  ad  pecunias.  34, 

QVod  principio  huimLdicirur,  jufiuranduin  ad  qoatcunqae 
rcs  intcrponi  potfe,id  quatcnus  ita  iit,pluribus  lupra  exphca. 
vaus.ddl.i.pcrtit.&l.$'eod. 

Dc  dilationc  vcrd  juramenti  praftandi  agirausfupra,^/*  5.  f. 
fiu.& sdLfeq.  ubi  haec  allcgatur. 

$.Procarator.JAllcgaturfupra  ubt  agirausde  juiaroentoprocura- 
rorisin  L9X  jufiurandum.  pcnulr.eod.tit. 
^fin.)Exphcaturin  l.}8.infraeod. 

Adl.tutor.3  5. 

AdPrincJVide  qu* ponimosfupra /»/♦*.§.  1 . h9t. 

j.i.)  Prodigusan&quatcnus  contrahcre  aut  jurawencurn  etiam 

dcfcrre  r^flu.pluribus  infiaprofcquimur,  m  l.  u  chu  de  f(erb.  Obl. 

Adl.manifeitar,38' 

I.  Iufiur*ndum  w  tudtcto  4  ftrte  ptrti  dfUtttmfrtflandnm 
fB  vil  refercvdHm,  etft  mhti pnbeiur* 

j.  Cmi- 
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2*  C6*c'tlimrLii*i./i»**tem*C.eod. 
3 .  QonctliMurLquiAccufare.  C.de  Ed. 
4-  gutd  \uris Jit fi qms prius prebare  conetur,  dein  reUbu- 
tur  dd  deferendum  \«ramcntum* 

5 .  JZ*M fi rehttm nonfn  locusran locus dehtioni fit. 

6.  Vtrum  juramentum  recufiri  fofitt  ,Jt  fubftt  perJcuhm 
fer\urty 

IViiirMndtim  t in  judicio  a  parre  parti  delaram;  vel  prrftandum  u 
cft^el  rcferenduro.Quod  fi  neuctum  pracftcr,  lblverccompclli- 
tnr.w/  hic.& l^^.fn.fupra  eod.  Idque  itacft,ctiamfi  parsdctcrcns 
nullas  probarioncshabcar,/.iii/<>r.*y.y*p  f0*/.Nccmutar»  J.genera-  *i 
litcr.ia.ff.finautem.Ccod.quiaeamjraaccipimus.fireus  habcac 
probabiles caufas  recufandi,  verbi  gratia,  fi  divcrfum  vclir  proba- 
ic,e.j.ex  de  Prob.cult.ex.de  furejur.  aut  dclaiiofuper  fadtoalieno 
fia  t ./.  t^Care  t  iliu.  §.  l .  Rer.tsfmot  JJ»fturandum. a  4  .§.procurator.fu~ 
praeod.Quodignat  Accurfiusautumat  hanc  pcr  iliameiTccorre- 
c*tam,mcritOTcpiobaTum  cft.  per  Ciw&Salic.  ibid.CaUr.  Uf.  hie, 
Nccad  rem  i  fjcit  l.qui accufarc.C.de  bei.cfrc.ult.h-t.  ubi  refatum  i» 
cft.a&ore  non  probante,  reumctfi  nihii  praltiicrir.abiolvcnduro, 
hoccnimiranifidclarum  juTamentumfitf  «•</./.  i  j.fc.r  Pcrindc  ju- 
randumtaut  juraroentumtcfcrcndumdioimus,fi  reojuramentum  ♦* 
abeoac*torcdcferaiur,quiprimumpr<  barc'rcm  conaruscrat,  cum 
cadem  turpitudinis  ratio  fubfit.ptr  hunctext.  fac.  quanot.DD.tnL 
ctrca.  de  'Prob. «Sf  ifta  exccptio  nufquam  Gt  relata.  Atque  hoc  Sena- 
tus  Pcdcmontanus  probavir,e/f»fM»  Tbefanr.dectfw.DD.nMegati 
a  tJMafcardotVol.i.de  Prob.concl.  9  j  7. num. 9 #Ncc  roovcr  quod  Ri- 
padifjmrandicaufain contrarium  adfeit,»«m.6f. htcA.ix  quis/ufiu- 
nndum.C.eod.quia ca  proccd ir.fi ab inino  acror  jufiurandum de- 
rulerir,ac  dein'  ad  probationes  rclabamr,  cumeuim  rertid  ad  |ura- 
rncnturn  venirc  ob  levitarem  cius  minus  probandum  eft.  Quid 
crgo  Ii  locus  rclatioui  t  juramcnrinon  fit  fquod  interdum  accidit,  *' 
utcum  dcfcrcnsprobabilcm  fadi  ignorantiata  habec,<//  <J\tar- 
celm.f.i.  Rer.  vfm.)  an  nihilominus  dclaribni  fit  locustir*mmu 
rum  utid  fufcipere  cogatur  rcus?Er  hoc  C  ravctra  probar,  cV  magii 
eft.c0»//.iG*.eius'igitur  fententiamcommuniorem  pcihibcnr,  vtde 
^Jfrt entch.de  Arb.  lud.caf.\t<)  &  Mafcar.de  Prob.vol.i.  ccncl.p^. 
num.  16. Moventur  pcr  I-  judurandum. $ 4,  fup.cod. cV  d.i.Marcrl- 
lus. item.culc.de  lurejur.quibus  rectc  reiarum cft,  non  fcroper  ut 
dcfertur  juramenrum  ita  rcferendum  eiTc.  Non  rourar  quod  Natta 
cxadvcrfodifputat,  fcropcrconjuu&aro  relationem  dclationi efle. 


5**  B II  91  *  Hi  COMMENT. 

vt  bif.&l.jufMr4HdMB.)4.f.4Stprdt0r.f»pr*tod.LdtldtA.Ct  tod.  quia 
id  quidcm  regulatc  eft,nonc  btinet  umcn  incafibusexceptis.  Ne- 
quecftcurfibi  rcus  injuriaro  fieri  qucratur,cura  teftisac  judcx  in 
propria  caufa  hzt,L*lt.£.dt  fidttttmm.l.i.Q*Ar.%eT%Act.Non*Da. 
«  Vicina  qucfho  elt,  utrumt  jutamcntum  tccufari  poflit  ubi  pcri- 
cnlum  cft  nc  pcrjurrum  detegatuf,qud  Bartoliis  inclinat,»*/ j»fi»~ 
r*»d»m.  1 7i  $  procmrabor.tmm.^fitpr* etd.Scdxd  gcncrahargutnen- 
to  liuiustcxtusconfutatur,cum  njhilominas  vorum  mancar.Runi- 
fcftx  turpitudiniscilc  ii  ncc  (urarc,  nec  juraroewum  rcfcrre  vclit: 
£t  hocCiatettxTifam  eft,C*»/j/.  i07.cr tJACafcAv.dtVrtk.vol.x. 
c*itcl.ff7.ctrc*ji».  nam  quod  Battolus  ^^/.17.).  jE»>diveifum  no- 
tat,pe«bfurdumeft,ac  nullo  adcaargymenco  cius  tcxius  cvraci 
poteft. 

Ad  1.  jufiurandum  .401 

QVemadmodnm  jufruTandu  exactum  ad  folutiorremautttanf 
actioncm  negottj  cxceptroueraptoducat,  pluribus  fupracx* 
£Ucamus,«ii/.9.«^*^- 

DE  IN  LITEM  IVRANDO- 

T.IT.  11« 

Relau  eft  infra  i»l.4.i.i»rarttodtit. 

Adl-2.&3. 

Vidc  qoc  ponimus  infra  in  l  t*m.  8*  »ki  tddtmfnnt  aktgau* 

Ad  1.  videanrus  4. 

QViafolus  dorainus  in  litcm  juiafcporcft./ivWgo  i.mfrattd, 
dctuiorc&cuiatorequarfitumclt.  Obtmuit  umcn  cV  cos  ju- 
rare  hoc  modO  pofle,per  bnncttxt.Mec  mutat  d.l.7.  quta  tutor  loco 
domiui chj^.ffimtor.mfra Vra  SmpJ.i»ttrd»m.s^§.pen. dt Fmrr. 

1*  lufuyandttm  per  \uditem  uxamdum,  tjr  qMmodi.at 
2.  CtMciiutttrj.  6t.  de  Rti  Vind; 
j.  Qoflalms  notAtns. 

3#  In  )»ramento  vttd  dfiimatitfus  divtrjttm. 
JJuxare.iJT Viiurandum •  in. lircm,  quia pro  jurantis  affcctione 
±fittLt»t*rJj»fr*  ttd.  tnctnb  per  judicem  taxandum 
refponfum  cft,  uthic.&l.  t.f.  1  .i*fr*  todd.).  f.prattrta.  %Ad  Sxkik 
*  Ummnmt  l.Q.uircftitoeic.*!.  fupradcRci  Vind.ubi  jgtari  ex 
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rcicoatoaucia  in  infiniruro  fine  plla  taxationc  cautum  eihidenim 
cequddinhoc  raxandi  gpnere  oou  ad  verura  damnurn,  fcdraagis 
ad  probabilcra  arrcctionem  actoris  rcfpicimus :  itaqae  ibi  taxatio 
dchgnat  zllimationcm  rci.vcram,  qu«  in  juramcnto  in  litcm  non 
coniidctituvj.i,  fupru  h.t.ejr  l.t*tor.X.iufr*e»d.  Plani  quodr  Cof- 
tajras  aucumat  in  rci  v.indicatione  fpcciale  cfle.ut  radicis  taxario  no 
*cccdityCoftMt.indJ<6&.ptT»ll*Mtext.9$ftC9rr*f.  idparura  pcoba. 
bilecft.quiaqaodibtde  rci  vindicationc  dicicur.id  continuo  nor 
lcxtu  8c  td  quafqueactioncs  peifana!esaltasrclaturacft,ut  fpecia* 
icibideinremacuoncdennitum  intelligi  non  qucar.  Nara  Sc  hoc 
loco  rclatum  eft  junrc  in  inhnirum  permiiluro.non  tamcnhoc  ju- 
dicis  moderacioncm  cicludir ,  §.  iurare.ut tdd.b4eJ.tJcc ad  rem  facit 
quodidmd  l.68.adjectumnon«fttquia  ibipropria  eius  rci  fedcs 
aoneft,(ed  cancumde  ordine  cxfequeudi  agirur.  Quod  igiturad 
mo.lura  taxationi* at:inet,isex  hoc  mulovcnit  fupplendus.  non 
quidem  ut  firoplcx  ratio  damni  vcl  cius  quod  intcrcft  habearur,fcd 
proptcrconrumiciam^  rclpcwtosctiam  ad arbitrium doraini fiat  in 
faenamrci,/.f.C.(*«i. 

Itcro  videndum,)!udexccrtcreum  t  minociscondcronarepotcft 
quam  eft  furatum,  8c  juramentum ipfum  quoque  iuccrdum  no  (c- 
quijcd  cx  maxiraadcmumcau4a,aacinftramentis poft  repcrns,  m 
hic.Scdin juramcnto tverzarftiroationis  nonitacu\quippc  quod 
pidcx  in  judicando flxictcac praccucfcqui tenetur, Novcll  gi.c.io. 
fcd  ncque facilc deperjurioeius juranus quaeuuur. l.*lt>infr*  eod. 

i.  K^ineiUm  tbculpamia  littm\uretur% 

*.  An*b  dtlum  felum  4*u*4&*b  cnlfsm  Uum.  tf  mt.  §% 

$.Fiual,  \  N  ct iam  t  obculpara  in  litern  |urcrur,videamos,nam 
xVcx  hoc  texto  convincitur,  ranium  jarari  ob  dolum, 
*t hic  & ifrox.%.fed  iu  htt.mfr* eodSpxux non ob colpam  fimplici- 
tcr  ita  dictam.hoc  cft  culpam  icvcra,  multoaue  rainus  leviflj  matn 
juraii  rcceptnra  eft.Et  hcc  inrer  omncs  conftar,cam  ijscailbns  fo- 
pusarftimationis  verar  habenda  ratio  (\\%dd.b%,dt  Rei  Vm.Scd  hoc 
t  quoquc  ad  cuipam  laram  pertinere  loannes  fenfit.cV  Aro  probar. 
Jeq.BArt.CtJlr.faf.MgoiuicoMTi,  quia  in  pccuniani*  lata  cuipn 
dolo  com\nziuT,I.Q*od  Nerv4SDefefl.ft.is  <juoojue.de  Obl.&Ac. 
1. 1  ,$.kttc  MCtio. Sf  Menf  Valf. Mod,  D$xt  adeocj  ue  , ipfa  pro  dolo  ha- 
bctur  /.*Mg»4.a  1 6.de  ferb.Sig,  Quod  alias  qaoqne  in  pcenalibas 
itaeft,/.i-$  non  j/mj.Si  OntiTesl.Ltb.hJfe /«J/Pr*rerquamincri- 
minibusgravioribus./.fii /cg<.4^L.Cor  deSicnr.Dcfctti  t  tgitur  ju- 
ramentum  in  lircm  ob  latamqooqoe  cnlpam  poflc  difertecon- 
ftitutum  cft.  /,  2.  C,  h,  u  Ncc  ad  rcm  facit,  quod  id  ftntom  dedolo 

Vtt  1  lefponfum 
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refponfum  eft,  *f  Mc.perindccnim&  de  mcnfore  rcfponfum  cR, 
d.l  i.§.h*c attto. id  ipfum  inrerim  ibidem  adlatamculpara  rcfcrtur, 
cuin  didtiones  eiufmodi  reftrtttiv.T,  etum  ad  cafus  fimiles  perii- 
ncanc,  not.tnl.obasalienum\  C.  de  frad.&tAL  Reb.  *JWin.  Atque 
ha?c  fcntemia  rationem  hibct.fic  Duarcno  jam  antc  probata  eft. 
Duar.ad 1. 1  .mfra.  Corraf.  4*  Mtfc*  c»  a.  Dommus  'Broncbortl.  ctnt* 

Adl.in  aflionibus. 

/.  In  cjuibus  iudiciis  io  fttem  iurftur* 
z*  istn  juretur  m acltone  ex  emfto. 
3«  Ratio  dtfferenttn  inter  tUam  acliunem  &  iudicia 
ters .. 

4*  Lsfn  &  quando  iuretur  in  iudiciisflriclt  iuris. 
y  fniontrariis  bonnfdet  iuatcttsnon  turari. 

ii    YVraturin  lirem.in  f  a&ionibusin  rem.ad  cxhibcndu.fic  i;s  quar 
J.bonaefidcifunr^wAwwcf^f.his  nimirumquibus  m.gisid  rcfti» 
tucnduro  agitur,*f  m LqutrcS~ittuerc.6t.  mfine  verb,  in ommbm  qui- 
btu  arbttratm  judtcu  aitqutd  refittuttur.  fupra  dcHft  P'm.  Vudc  fit 

„  quddinaciionctcxcmpio  in  htem  non  juracur.cum  proprii}  inca 
non  agaturad  reftituendura.g/,6*c.  Ac  tamctfi  Accuriiu*  alicgat 
fentcncum  Hugonis  q*i  id  nullalcgccautum  perhibct,  conftat  ta- 
mcn conttanum ^.v/-4.  Cdctsfct.  tmp,  quar  m  cafu  conturaaciav 
ad  idquodintcreftcmptoris,arbitratu  judicis  reum  damnandum 
praefcribit.Hoc  tamcn  intcrdum  pretium cgteditur,  ut  fi  re  ipla  in- 
tcriic  pluris./-i  orinc.de  Ail.Zmp.  Et  hatc  igitur  lentcntuobttnuir, 
t^lber  tjr  ^ul^ofpoil  gLbtc.Donell.tbtd.num.4.  Dttar.  adhmncttt  nu. 
aa.Kanodiffcrcniuj  *  eft,  quod  facilius  nobis  indulgcatut  affec- 
tum  iftimaje  in  rc  caqusr  propric  noftra  cft,  vclad  jus  noltrum 
pctxinct,Ufli*familiat,if.§.\.SoLM*tr.  In  adtiombusigitur  bone 
ndei,ccrcrjs,ut  coromodati,  dcpofitijocattdiverfumob.inet,/, 

,      $.in bac.Commod.i.i.f.in depoflt.Depaf.Lfi  cui.48 .0.1  .Locatt  Scd  in 

4,  judicijs  ftncli '  juns  contra  cft,pr*tcrquam  fi  per  accidcn*  arbi- 
rcaria  fiant;^./.$ .5,1» hac.Commod.&  arg. huitts  tex.in  princ.  Gr  §.fi*. 
ubt  Don.numti4tDuar,num. ;  .&  1.  Dcnique&  indire&is  tanrum 

f.  t  bonae fidei.non etiam contrarijs  juratur, Lciapudquem.Depof  gl% 
hicCuiac.y. Obf.i.  Actamctfi  Accurfius  iu  conuaria  pignorancia 
diircrfam  nonuullorum  fcntcntiam  allcgar,£/>  /./ pigavrc 

i^eib^ 


Digitized  by  Google 


IN  PAHDICT,  tlB.  Xfl,  Sts 

j.vtrh  tenttur.infradt  ?ig,  Aft.  tamen  nec  aechorctt  cius  opkiio. 
nis,  nccfucum  rauonis  alltgar. 

J.Scdinbis. 

Anetiara  ob  culpam  lacam  mlirero  jurccur  traOavi  fupra,  Lproxl 

f.Final. 

Ad  veram  rei  cftimationcra  quando  juramenrura  defcracur,  infra 
doccmus, inijuttr.  Z.h.  t.. 

Ad  l-vujg0.7<- 

SOlus  dominus  inlitem  jurar,  8c  fiquis  locodomini  fit.ut" 
tutor,curator.  U4.frinc.fmp.hj.  Scd  hoc  in  juramentolitis  dcfi- 
nuivo  non  pcr  omnia  ita  eft,  vidt qus  ms  m  l.  nampoflta.  9-  $  p <n. 
/*jMf/.i.Planc  fi  quis  fpcciale  ad  hoc  manriatum  habcat.benigniiis 
dicimus  ctiam  per  procuratorcm  in  animam  conftituentis  jurari 
pofTc.Qua  moubus  noftris  eiufmodi  )uiamenruropcrinde  ccnfc- 
tur  ac  fi  dominus  iq  lpfc  prarftc  t.  £t  hoc  in  praxi  obtiucr. 

AdKtutor.  s; 

\ . .  luramento  in  litem  non  conftderari  quod revera  intereff. 
tfi  quare.  num.z. 

l*\^iefitmatio  rei  vera, rationem  affeftus  non  admittit. 

ejrnuBfrf.. 

4.  In  foBulattont nummorum  quare  in  litem  non  iuretur. 

ILlud coo&at,t  in  juraroenro  in  liccm  confidcrari.non  quod  reve- 
tamtcreft  noftra,icd  quod  exafie&ione  luaa&or  lutcraire  cxi* 
ftiraavcrit./Wc  /. q m  rtfittuert»  69.  dt%ti  lr%nd.  Ne  f  nimirum 
dominus  lnvitus  prctio  fimplicire  fuaper  contumaciam  alrerius 
privetur.lharitimarione  tamen  rcivera  afFe&ionis  r  ratio  non  ha- 
betu r,  l.prtna  6^Ad  L.Falc  fac.l.ult.dt  Op.Stru.x  /.  1.  §.  &  aliat  vi- 
dtamus.St  Qmd  In  Fraud.  TatrJ.fi  ftrvum.  3  3 .  tAd  L.  Aq.  Plan*  Cc 
in  nummis  quorum  *  rcftitutio  non  fit,  lufiurandum  in  iitcm  non 
extcndirur  ultra  ip(6rum  quamiiacem.  l.nummis.  %.fupra.b.t.  Cum 
quia  xftimario  eorum  cerracft,  cumquia  probabilis  aftcctio  non 
tamincorpus  corum  qua.ro  quantitatcm  cadit.  Dcnique  &  jura- 
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neoiun  in  litem  tc&l  in  omnibus  jodiciji  interponirur.  /.  U  §.fiu. 
fmprk  eod.ubt  DoutU.umm.2i*  nonquidem  impiicircrob  dolum  rci, 
atin  fuperioribus.fed  proprerdere&umprobationumobdamnum 
culpi  alterictsacceptum.Teftibus  enim  ad  hoc  Sc  acuroine  fuo  ju- 
dex  uiecur.  Um.  $.  in alift.C.dt  Stut.  Qu*  <Pt9  Eo  Quod /nttr.Trof. 
gl.nlt.iu /.i  JWpriwi.quarodiu  fciiicct ea  funMciunt^fcd  ijsdcfieieu- 
ribus  necemtas  huius  iaramenri  delarioni  parir  locum.  l.ftannudo. 
o.C.Vndo  Vt.fl.Burt.oAufJSul.AUx.Juf.iM  dj.in uetionibut.  fj.fi». 
'*  fnpru  tod.  Uquc  appcliant  f  juramentura  vericatis  ;  ciim  non  niti 
ampliorifigruficauone^urifiurandi  in  litcm  nuncupcturj  *rg.  I. 
fupru.  kic* 

1.  ultima. 

AHcgttaeft  fupra  vidtudmm.  ood. 

DE  CONDICTIONE 

CAVSA  DAT A  CAVSA  NON  SECVTA. 

T»t.  iy, 

AdU. 

Opponi  folec  huic  textui  I.jam  dubitari.8*.  dc  Ha?r.  Inft.cV  1.  Anii- 
ftiut.6a.pciBC.dc  Acq.Harr.foluiioneravidc  ocrobiflac. 

A41.dc4itiM,;, 

I 

i>  KArgumentum  texm. 

j.  Conitlutur  l.+.C.  St<JMa*t.lt*  Tuer.KAl. 

% .  ConctltAtur  /.  i.Jgi» fme Msnum. Ad  Ltb.Pem. 

z.  f  «/^\Vid  fi  itadedi.  a  J  Si  tibi  h  dcccrn  dedi  ea  lege  ur  intr*  ccr- 
V^tura  tempus  ftichum  raanumittas,  tcmporc  prartento  fcrvo 

tamcn  nccdam  raanusnitio,h*c condiftjo dhw  hic.&l.S  .§  4t  cum 
m    do.di<Pr*f.  f^.Nonmutat  L4.  C.  Si  Manc.  IraFucr.Ahcn.  t  ubi 

mancipium  cx  propofira  fpccic  fit  ipfb  juie  liberum.idenim  irapro- 

cedit^J  dantcra  non  panitcAU.iJ.uIt.C.tod.l.iJcSiru.Export.P*» 
^    xuroque  adrcm  frcit  quod  ahbi  rclatum  eii.ctiamfi  vcndnortvo- 

lunutero  fuam  mutavcrit.inhiloniinus  fcrvo  compctcre  libcrta. 

tcro; /•  1  ,in fne.  Qm  Stnt Manum*  jid Ltb,  Vtru.  quia  id  fpccialc  cft 

quando 
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qtundo  urecquc  contrahcns  deceiTit  fine  harrede.tom  cnira  nulliot 
tntcrcft  iitom  in  fervitntc  manctc.  u»  ikin  tex. 

p .  KArgumtntum  textus* 
z~  QentUutur  1 4.  C.  de  Dole. 
3.  Exflitatur  $• fitalit.  huius  /. 

^/^\Vinitw>-^)Si  rervum  tmanumifcrim.ut  raiWdecem.prout 
V^mtcr  nos  convcncrat,  dares,  ncc  das  tamen,qu«  acciofic 
quaenrur.  Vlpianus  actioncro  cx  hoe  contra&u,id  eft,  praricriptis 
verbu  ktxc.utbic.  At  conftkuium  tcftdcdoloefle,/.*.C).tfVZ)0/#4 
£t  ccflai  crgo  a&io-civilis.  Ui.iuttcl.fi  auteeffirmaveriuf.Labee.ae 
Dolo.RUp<  ndrDus  dupliccrocx  innominatocontractu  aaionctn 
eile  aut  ratione  non  irnpleti  comractus,  quo  fcreid  qnod  inrcrcft 
rclarcirur.aur  ad  caufam  cx  pcpnitcntia  rcvocandam.Si  ptioritcoc- 
ficio  u ti  vclim.actio  pr* fcriptis  verbis  cft,  u»  bie.  fi  vero  prstftkarn 
er  partc  mca  condiccrc  veliro,  quia  roanumiisto  rcvocari  non.po. 
rcft  ncc  factumcondici,  ncceiTarid  in  derectum  condiettonis  ad  ac- 
doncm  de  dolo  vcnicndumcitj/./.f.^^/i/ifMiw.^ffTf^/ir.f^^ 

§.  Fihai, 

QVarritur  t  an  harres  fervum,cui  libcrras  fub  condiriooe  rclicta 
eft.prohibere  poffif  nomroos  adimplendas  condkienis  cauft* 
d6pccuuofolvere,quodmagisc(ty#r  hu»c.tcxt.fioc'itiCi  nonfer- 
to  &  una  pcculiura  uc  relictum;  coenim  cafu prohibcic  non  po£ 
Ccttljpec»lwm,i4.f.  t.  iafra  **  Statulib. . 

Ad  1. 0  pccunui.  5. 

1.  obtauftm  tUtum  exfcenitentU  rtvetari  feteB. 

2.  In\uditiis  imuminatis  centrs. 

3.  Exflitatur  Uute.Cde  P4c?.Iuier  Emf>&ren.&  alU*- 

4.  guitl \uris Jttjiis  nuidttefitgradesfeeerit  imfenfrs.f. 
6.  £nid  \um  defeeuit.ferveitsatienatemt  imratertum 

temfus  msttumittatur. 

OB  cau  fam  damm  tex  pcrnht nti i  revocare  licci,  m  hic.  &  fU 
b.t.Sc  hocincontrajrtibusijsquorunvjure  non  eft  proditum 
fpeciale  nomen.  In  nommausf  cniro  conttariuro  obrinct.yc.rbi 
gTaria,tn  locationc,/.  uuiepemsl$.mfrs  /#«/i.  eraptionc  vcndi- 
nonccV  fimilibus.  Ncc  lmpcditt  Lcuro  te.C.de  Pact.Inter  Emp.cV 
Vcn.qaiaibicroptiovcra  nonfuif,  fedpermutatio  propria.exiguo 
fantom  prctio  addtco.  Sic  in  lci  cropro./.  is  qui  vina  M  Act,Emp; 
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nonexemptione  fcd  ex  darione  arrha?  hsc  condictio  comperir,/. 
contr*£l*stQ,dc  F$d.fnfh.j4zjoln  Smm.  C.  de  Cond.  Ob  C*mf.  Deui- 

,  que&fi  iropenfas  ^iecitcui  datumeft.&poftcaconventum  finc 
fua  culpa  prxllarc  vctetur aut  non  poflit,  non  rcpctet  criam  quidc- 
dix, l.pen.  C.eod.Scd  hoc  ctvilitcr  accipe,  ut  modus'  impeafarum  co- 
fiderctur,  &  condictioni  locus  fiar,  n  forrc  multd  minus  quam  da- 
turoeft.fit  impcn[am,per  bunc  tc.tt.Qniia  'hoc nocanduseft.quod 
ad  condictioncm  impediendam  fumptuum  magnirudo  opcrctur 
nc  res amplius  inregra  intclligatur.  Acrio  igirut  prarfcriptis  vcrbis 
hoccafuinidquodintcrcftcrit./.j.f  .i.</*  Prdfcrip.  fert. 

•  f.  i.J  Pcriade.iiquis  fcrvnm  rradiderir  ca  Jcgc  urt  intra ccrtum 
teropus  manuraJticretur,datorem  autero  Dflcnituerit,  hocquc  accu 
picnri  marurc  deminctatum  fit ,  icrvoabaccipiente  roanumifib, 
propter  pcenitentiam  acciocft,#f  6*««Sed  hoc  nec  eo  quoque  cafii 
in  concracru  noroinaroita  foKtJ.tjnafititm.S.de  Scru.  Export.  Et  cx 
cexcu  prxfenti  cvincirur.utcondictionilocus  fit  ex  pcrnitcntia, 
paniiddcnunctanduroeiTc. 

Adl.  ttlt. 


1.  w Mw^UfncnlUm  tJUHtSl.  nUnl.J, 

a.  ExfUutitthfdsm  &  cfiftciUdtifiJ.y^udePrdfcrif. 

ST  tibipccuraimdcm  f  utraiht  fHchumdes,contr*ctus  innomi- 
natus  cfr.utbtc.  Hoc ita  fi  fimplicitcr t  pecunia  in  hoc  dara  fit,  & 
nonad  moduroemptionisde  pccunia  uri  prctioconvcncrit  prorc- 
cipicndareempta.ruracnim  negotium  tnemprioncmcadir. /./.$. 
i.deT>r*fcrip.ferb.  Emptori  enim  fattsfieri  peceft  fi  res vendita  ci 
tradatur,dareautcm  (dcquo  hicjfcre*  cftdominium  transferre,  $, 
ficitaqnc  lnft.de  «4ff.adquod  emprordtrccr6  non  renc/ur.  /.  f$tu* 
if.§.i.de  Contr*  Emp.  ^Dujtr,  sd  aunc  tit.  Corrtf.  1 .  Mtfcett.  c.  9. 
Quanturo  *  ad  lccundam  huitts  refponfi  parrem  artincr :  definiiur 
eo,  non  illius  qui  pccuniam  dedit,  (ed  eius  qui  accepit  111  fticham 
daTct.peficulofticnumeflc,  roortuoquc  copecunix  rcpetitiooera 
cflc.ar  4/V.Obftareeldcm*  purarurgravi^,  d.l.j.  $.1.  verf.i.  ubi 
relatum  eft  pcriculumftichi  eius  cllcquialiam  tcm  priiis  dedit. 
Refponderur,pcticuloquidcm  ciusqui  dedic  pccuniam  vcl  rero, 
ftichuserir,iraurdebitoreiusaciioneprxfcuptis  vetbisad  dandura 
enmipfum,  velad  idquod  intereftloco  eius  nontencatur,  iraac- 
cipicnda  eft  d.l.j.  ?*  J.pccuaia  autcraci  qui  illara  dederar,  non 

perrr, 
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perir,  quia  cam  condicerc  poteft,  ut  bic  elega*ttr  C*j*ci*u  aj. 
Obfio. 

DE  CONDICT-  INDEBITL 

Tit.  vr. 

i  Adl. /.Prindp. 

. 

I-  Indebiticondiclioquomodoorigtnemhabeat* 
2.  Caufa  ciusqnaftex  mutuo.undc  fromutuum.& 
4.  Indcbitigencra  fluu. 

^TVncvidcndumtdcindcbitofoluto.  Quicnimindcbitum  foU 
iNvJr.quamvisin  hoc  pouusdcf, u(  dcbitum  lolvat  quamcon- 
trahar,  %.uem. InTtM  Obl  ex.Qnaft  Qontr.L  u$.  ts  q*oq*t.dt  Obl  & 
Att»  quj  1  ramen  indcbitum  pra.ttat,  co  ipioquafi  contuhir  &  nc- 
gotiumaliquod  gcrit,/.  i.&l.fimare*.  }f.  htc.ht  fctc  tquau*  cz 
mutuoisquiaccipit  ad  id  quoddatum  cftobligaturj  itantmirum, 
fi  (olvatur  resfungibiiis  quar  mntuum  admittat,  d.l.  is  4*94*0. 
Vndc  idCdjacius  piotratuum  I  nuncupat,  tn  P*r.C>eod  &  Itb.  /. 
Obf  « 4.  Wde  r.  bcci  us  quafi  mu  t  u  u  m,r»  QommMQond.CattpDat. 
Sed  &  eadcmconJi&to  datur  cx  bono  &  cqao.fi quacvis  aliaref 
dara  (n.Lhtic condictioA  C.  infracod.TD^ur.c.  1  /b.t  Indcbiti  t  vcro  gc- 
nera  plara  DD.  flatuur.t,^/.  B*rt.  altjbic.  8c  quidcm  appofitilTjnii 
djvidjrt-ir  uti  dcbitum  ipfum,in  lndebit  um  natutale,  civi)e,prarto« 
rium.Njruralc,utinl  ind:biram.*7.hic.  civilc  utnudopa&ocon* 
ventun),/.  1  j  .ejri  ^o.infra  f«</.ptxtorium  ut  in  1.  fi  non  fortera,  16, 
$.  j.M.h.t. 

1 .  Pcr  ignorantiam filvem  httnc  oclionem  habeu 

2.  Qonctliatur  /■  7  de  fnr.tj'  Ign. 
/.  Exctfiunturdud ffecies JtnguUres  &n*m.^ 

$,!.)YS  hanctactior.cmhabet  quidebitum  ignerans  folvir^non  ■ 

JLetiam  qui  facn$,pcr  bnnctext.  Ignorantlam  qualcro  hic  ac 
cipimus,  Minean  juris.an  potius  utraraquc?  magilqueeft  idde 
fola  ignorantia  facti  sccipicnduro,/.r<jji»Ai.  %.fiq*is.de  l*r-  &  Fac. 
fjrn.l.cttm  q*i$.C.tod*  /.  crror. C.ad  L.  Falc  Ncc  mutat t  quod  dici-  s< 
rous,juris  errurcm  iu  daronis  araittend*  rei  fu*  non noccie, /. y, 

Xxi  dc 
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de  I*r.&  F4c.lgu.quh  hoc  ita  intclligcndura  eft  uc  non  profir,  prcv 
dclfccauccm.licoudi&ioncmproferrcc.  Eoquc  ccfpcflu  aliasrcU- 
cumclt.faeti  quidem  errorcm  prodciTc,/.*<fe  Jur.& Fac.lgn.  juris 
auccmcrrorcm  nonnoccrc,  djfo.tod  tllo  ttt.  quiacniro  dominium 
voluntatcciusqui  folvir,ad  accipicotcm  tcanllaturaelt,  /.  cnmm 
corpue. 36  tnfra.de  Acq.Rcr,DomAz<\\i\i}xt  id  non  amplius  ciusclfc 
qui  lolvic,  uc  tandcm  regula  illa  nihil  cbftct:  quod  &c  fi  non  etiaf- 

*  fcr.condidio ccifiircc.Excipe  Tamcnhinc  i.ipccicm  i.r.iiipiuic, 
Vt  in  Poi£  Lcg.Nom.ubi  h*ccs  cui  cautio  cemilfacrar,  eam  tamen 
pcrcrrorcro  piaiftitit,  iljam  condiccre  potcftjdquc  favorc  ultima 

4.  ▼•luncatis.  2.  Si  mulicr  bcncficio  t  SC.  tuta,  obintcrpofitam  fidc- 
juflioncm  folvic,  foUitum  repetic.  /.9.  C.ad  PclltHtn. Scd  hocque- 
cjuehngulatc  cft,quod  fcminis  fubmdc  juris  ignorantia  petraiuY 
cjc.  l.niuUM  I*r.& Fac.fen. 

Adl.* 

QYidubirac  an  dcbcatur,&  ita  foIvit,utfi  indebkum  poftcaap^ 
pareat^rcperat,  piopius  cft,  ut  condi&ionem  cx  vcto  contrac- 
tu  ubcac. u$ hlc. Accui uus  igitur  rc&c &  ex ccdcro ncgotio a&io 
ncm  pracfcriptis  vcrbis  ftacuic,quod  magts  cft,  per  ljrtbusX.de  Rcr* 
Ferm.VUnh  fiicivcnt iadcbitum,  dubitavciic  tamen,  idcoquc  ca, 
mcntc  dcdctit,ut  poitca  rcpctcret,hoc  tamen  non  exprelicrit,cel1ac 
condi&io.  l.quodcjuu.  jo.  tnfraeod.  propolitum cmm  in  racnicic- 

Ccntum.nUiii  opcuwtJ-7-C'dcCoodttl.oh  fi**fi 

Adl.in  dicnMo. 

INdierndebitor  adeo  debitoceft  ut  omnirio  repcrcre  fdlutnm  a«- 
tc  dicm  nonpoffit,*/  hic.nid  inccrrumcllct  an  dics  quandoque 
ventaraellct^umcnim  ur  111  lolito  dcbno  condirionah.anrc  illam 
exiftentemcondi&io  cft.i.fuk  eondittone,iHfraetd.dics  cnim  incecta  ■ 
proconditione  eft./.i.e^/.  dtu.tnfra.dtCond.  & *Dem.S edcum  in 
fpecie  huius  Icgis  tors  rcpcci  nequcat,  an  mteruluiij  coinmodura 
refundcndum  lit.videarous,  &  cd  quidcm  lafon  iuclinat,^/?^/- 
hert,&  Fulgof.hte*  vcrum  quia  is  qui  foitcropetcrenequit,abufu- 
jisquoquc  exclufuscft.  /. eot, princ.C.de  VfurJ.fanerator,  de  Nau. 
.concrariura  obrinuit,C*#4/.&<r pett  Bal.Angel.  Saltc. 


1.13. 

Rclar&cft  io  ijs,  qu*  pommus  fupra  tdprinc  /,  t, 

Ad 
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Adl.  indcbiti.  15. 

^  i.)/^\Vi  falfus  aniroi  rei  non  fua? pcflcffionem  fc alteri  dcberc 
\lputat  &  fclvit.har.c  condictionem  habcr,  ut  htc.  ncc  ma- 
titl.fi  tnarea.  3i-  verf  fed ctft.eod.quin\bi  ttidcns  remnonfuara, 
vcro  doraino  polTcffionera  tradidit.Ac  ramerfi  codcm  cafu  proptcr 
impcnias  -bona  Mdc  factas,  retentinnem  habuerit,  coquc  6V  rcpcri- 
tioncm  eius  quoiretinere  pctu:r,habcrc  vidctur,  arg.l.ft  is^uiha- 
rcditatem.  +  uinfra  cod.umen  id  in propofito  non  ita  late  acctpturo 
eft.puu quia rantnm cxcepnonem  habuit  fcu  rctentioncmi  non  e- 
tiam  actioncro./.P^/w.M  tnfra.de  DeUExccpMdt  tarocn  qu*  lacd 
tractamus  infra  ad  h. 

Ad  1.  fub  conditionc.  r6. 
Vidc  qu*  pommus  fupra,  in  l.tn  dicm.  1 0»  eod. 

Adl.fip0CDX.i9; 

§.  1  ,f\  Vamvis  crcditor  dcbitum  rccipiat,  \\ ttamen  is  non  debeat 
\Jq\xi  folvir.condictiocompetit.  uthic.l.  in  fummM.6s.$.fim. 
infra  eoa.Hoc  ita  fi  (olvcns ld  nominc  foo  faciat,/.  1  jj#  1  .fupra  cod. 
l.fitjuJpoJfefor.l.  frinc.de HarfPct.  tolvit  nimirum  hoc  calu  vet£ 
indcbitum,^./.65-^.yi».Quod  finominedebitotis  folvar,  condicrio 
ccttzt.Lrepetttio.A+.tnfra w<i.Ratiocft quia in condictionibus  hifce 
regularher  confideiatur  pcrfonaciuspro  quo  (olviiut,  l.fiper.  6. 
C .h.t.S\  igitur  folutum  fu  nomine  alterius  quam  qui  debcbar,  c6- 
diciio  obtinct.wr  jb/V.fedcxtraeum  cafumconrtadicimus,quiaccr- 
tum  eft  ctiara  pro  invito  folvipofle,& dcbitura  extingui.  Vnde 
rectc  Budsusa  Cujacio  notatus  eft  ,quod  ille  falso  antinomiant 
ftatueruinterd.Utepctitio.&  hunc  text.  Q*j*c%%.Obfo. 

Ad  l.planc,2J. 
Vide  quae  ponimus  infra  in  Letm  it.  3 1.  $.jm. t-U 

Adl»fcdctfi422. 

Slpurem  me  nbiautTitio  promififle  ,eum  vel  neutruro  factuni 
(it.vcl  fola  perfona  unius  ftipnlatione  comptchenfa,&  alreri  fol- 
verim:  rcpctitiocft.  ut  hic.  Vndc  convincitur,  quandoque  pcimif- 
fum  efleallegare  lgnorantiam  proprij  facti.quoties  nimiruro  juftuc 
errtor  fubcft  ,per  hum  tt*U  Si  tamcncrror  adco  ftupidus  6« .  ut 

XX2  2  ptfr 
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excufatione  oon  mercatur, contrarium  dicimas:  LundwjHdm.j .in- 

Adl«clcgantcr.2j. 

Vide  pofita  infra in IMmus.ii.eod.  quc  folct  opponi* 

i.J  An  tranfacrio  poft  rem  [udicatara  valeat.quod  huiusloci 
argumencum  eft.pluribus  faptittxctimus  ^Lpojlrtmjudicntdm. 
7.  f*pr*  de  Trdnfdct. 

AdL  finon  fortcm.  26, 

$. TNdcbitu ra«  5 .)  Qui  exceptionc pcrpctua  tutus  folvit,  condic» 
Xtioncm  indebitihabct,*/ i/c.Scd  hocperpetuum  noncft,utfu« 

fini  infracxplicamus,**  l.qutexceptionejn.+o.princtp.eed. 

$.\.)  Rclacuseftinfriinl.  4».cod. 

tf.Filiusfamilias.)  Ad  hunc  $pertinentia  rclata  fuHt  fupra,  inl.fi 

fltusfdmUtddji.deReb.Cred^ 

l„  Si  qui  bominem  aut  decem  debebat foherit  tantum  gutn* 
que,  an  cbligdtio  tncjutnquc  jit  fubUtd. 

2.  Conciliatur  /•  1 7 . de  Sfcceft. 

3 .  Ptroque fmuifluto  quid  j  uris*. 

u  f  ,penuL)QI  qui  t  hominem  aut  dcccm  dcbcbar,  folverit  tanturn 
O  |uiuquc,quxlitum  cft  urrum  parsobli^arionis  peri. 
roarur,anvcr6&  rcliquaquinquc  aur  fttchus  pottuUri  qucunrni- 
hilominus?  &  roagiscttpartem  obligitioms  non  fublnam,  &  id- 
Circoactioncm  adhucaltcrnativc  inftuui  polfc,pfr  hunc  text.  Ac 

*'  qui  in  fpecie  proppfua  quinquc  t-  acccpr6  fcrr,  parrem  obligatio* 
nispcnmit,/  qmhomtnem.  \y.de  jiuccp,  ergo  &  dcfoluiione  ldere 
diccndura,  titJnfl.Quib.t^Cvd.  Tol.  Obl.  lcd  hoc  i  knco  ita  rcla- 
turacft,quia  a&ionon  am,pl»}squam  mftichuni- autquinquc  in- 
ftituiporeft.Aaioigjturctumnumipfo  jurcad  altcrutrum  Jurat, 
tttindd.U: 

QUAMVIS  UTROqni  SlMUL  SOIUTO  ,    X1IH1  RtTlNtNDI  quoo 

3.  tiilbu  arbitrium  dak-eto&.J  Quid  i  ita?quia  conltat  in  dcbiris  - 
alrcrnatis  elcctioncm  alterutrum  folvendi  apud  dcbiiorcm  clle. . 
Quando  igirur  hic qui  crcditor  anrc  fuit  Sc  folutioncm  reccpir,  ip- 
fc  mod6debitoreft,elcdhanem  habctiiiurotolvar,  idquc  cx  llru 
ccntia  Marcelli  ac  Celfi,  tjuam  Vlpianus  hoc  loco  (cquiiur,  lulia» 
nus  conrra.cuius  opinionis  veftigium cft  iofra  /*  l.cum is. 3  uiu pin. 
s^.Atquc  hoccVPapinianoviInmfuic,ac  Uftinianonovi  confti. 
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tutione  probarumiabrogata  fenremiipriore,  fer  l.penuh CeotL 
C*i4£.£.0^.3  ;,cum  juscondictionis  accipicrrcm  ncn  directum 
dcbitorcm  conltituat,  fcd  ex  arquitate  quadatn  lOi  fuum  dcbitoii 
pumo  ac  vcro  conlerver. 

1.  Opetd  fotufd  onceudicdntur-tjrnum.  $. 

2.  Confuctudo  fcrvitiorum  qu*  vdfolli  ftdftdnt  oferis 
comfdrau.  \ 

3.  Solutum fer  errorcm non repeti,nif dttifiens  eolotufU* 
iterftt. 


4  .  i^fn  nummiindebitcfolutipericulo  dccifientisfm. 
g.  An  cddcm  ofern  ccnfcdntur  qudi  duobus  ctufdcm  drth 
epificibus  prdftdntur* 

f.Libcrtus  )  A"\Vasopcras*  libertus  patronofolvir,quiaeas  na-  *• 

v<turadebctf  non  reperit.  Quod  fi  decfdir  cum  pa- 
trono  pccunia,  cV  operas  prxftct,  an  reperar,  v  ideamus,  6c  quidem 
id  dici  potcft  11  talespraeftitcrir  quxcommuniter  arilimationcro  rc 
cipiunt.qualcs  funt  tabiiles,pic>oria?  cV  firoilcsjin officialibusquas 
vcl  aroicusaroicogmis  pixftardiverfumdkiraus,  mtbk.  Idquc  6t 
rnonbus »  huias  fcculi  adfervitia.quar dicunr,  vafalloruni  rcrcriut  a,  • 
appofitc,-  rarionc  fciiicet  bcneficioruro  qoar  a  domims  tcnenr,/4c.. 
gl.tu  (*  1  .verb.rcverenti4.de  i&til.Qjii  Ctntum: 

NemPE  HOC   SOLUM   UEFUNDtaE   OfcBES  ,  QUOD  II  PRETIOHA- 

fc*  his  vcrbiscolleclurotcU  folutumpcrcrrofcm  non  alitcr  s» 
repcti,quam  quatenus  rtcipiens  co  factus  fit  locuplctiot,  Vnde  fo- 
luta  qujcftio  eft ,  annuromit*  indebiti  foluti  pcriculo  aceipicntis  4. 
fint,qu^d  quidcmAccuffiusindubmm  vocavir,quiesiftimat  nu- 
tnis  quoquc  coiifuroptis  hanc  acticniem  elle:  67  hoc  loco  cafum 
ipccialcroforc,eoquodgcnus  peiire  non  poflir,  Lincendium.  £  Si 
Cert.  Pct.qnem  fetjnnnittr  *Bdrt.  *s4ngel%  Cafir.  videfl.  in  L  indcbtti. 
1  j.fnpra  eod.  Ahjs  tamcndiverfuro  placuir,  BaL  tyflber.Fnlg0f.S4* 
Itc.  *Alex.  7*/#idque  probabilius  arguroento  huius  tcitus  cvin- 
cunt,quo  non  fimplicius  de  nummis,  fcd  fundoac  fcrvo  agitur, 
Ego  refpondi  referrc,num  quod  folutum  cft  confumptum  fir,  quo 
cuiu  nonconfidcratur  urrum  locuplcrior  accipicns  fiar,an  rainusj ; 
quod&  alias  interdum  ex  fola  conlumpcione  condktioni  origo 
hat,/.  i+.fvpradeHeb.  Cred.  cV  mdiftincte  igitui  cuifolutiofacta 
hacactioiietcnetur,idc]ue&  Accutftus  fennt  tVqureum  fequun- 
tur.  num  vero  hnedolo  makfcV  culpa  rc*  alicnata  vcl  perdira  fit, 
quo  cafu  vclicsipfacondiccndacft,  velquodcx  cadcmquoquo 
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.  modo fo pereft.s*  bic.rfr trg.dJ-is -i-i  verb.  vcl pojfr/fio.it&qac a& 
*♦    cipicndacft  fenrentiaFnlgofi  &aliorum.Piancquod  'rclatumyj. 
dctur.operasalibcrropatronoptxrtitas  condici  mdcbiras  pofle.  «t 
AiV.id  fpcciale  cft.co  quod  pars  utraque  hoc  nomine  prctiodepccra 
cft.Aliasenimexpcdiiumcft,  operasprarftiras  ur  indcbitas  condici 
non  poflc,fcd  prrfctiptis  verbis  agendum,  Lpen.ififrd.de  Vrdf.Vcrb. 
f.    Dcniquequod  hicdtcitur,tnoncafdemopcrascenfcri,  qua?  aduo- 
bus  eiufdcmartiricijopificibus  prarftanrur.coque  cascondici  noo 
poflc.id  qnidem  ita  cft  in  condicrione  indcbiii,qui  fcre  fpcciero  fo- 
liiram  condicimus.non  verdinobligationibus  quibufcunquc.quia 
.inijs  alizcura  cctcris  fcrd  eardcra  ingcncrc  ccnfemur.iwf. >«/,/. 

Adl.jodcx.2S. 

OVire  ipfa  debet.fcd  malc  abfolutus  (o!vir,nihilo  mjgiscondi- 
cer.prr  h*nc  text.  Vide  qusc  hac  dc  re  ponimus  latius  mfia, in 
i.tjtti  txctptsontm.  4  o,eod. 

Adl.intcrdlim.2p. 

Vidc  qaar  ponimus  infr*  ad  I.qaod  fl  fortc.  1 4.  §.  fin,  dc  Solur.  qa* 
folct  opponi 

Adl.cumis  32. 

QVodhocIocorelatumcft.ex  folurione rerumduaruro  quxal- 
tcrnativcdcbit«funt,percmprauna,alreram  rnanerc  in  folu- 
turo,  vcrumcftcuro  utraque  rcs  flmul  data  cft,  ut  hic>  Ncc  rtfeit 
quod  is  qui  folvit  rcpctcndar  alterius  clcctionem  habuir,  /.  ptn.  C. 
*od.  nam&eamipfamremqu*z  pcrijt,  cligcrcdtbitor  potuir,acta- 
mctfiiddealteraquoquedicipotuit,focordiac  tamenfux  iroputa* 
bit quod 8c utruroquc  foIvcrir,& cum folviflcr,  alterurrum  non  re- 
pctijt.PlancfidivcrfisfpatijsfoIutiofactafTr,  poltcrior  folaindcbu 
racft.itaqucca  tantum  periculofolvcntiscm.prius  feluta  flmilitcr 
ibla pcriculo  cius  qui  utramquc  acccpit,  arg.l  cum du*.frpr*  eod% 

x .  J£*i  exiBimstfc  teneri  ttd  dotandum  ejr  dotem  confert, 
sn toniiclionem  babeat. 

*.  Ccnfutdtm  error  Bdrtoli  contrd  hunc  textum  ef/fclm» 
3.  £>uid \mis  ft  dote  fromifli  fer  enotem  *on  tdmen  ex 
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4.  Kyin  dos  ex  caufa  fie/a/is  da/a  Jl/  quomode  con&etl 
}.  t^incaufido/al/s  inforoecclepafttco  /rafiandu. 

fMulkt.J  /~\Vi  eiiftimat*  fc  obligatumad  dorandum,&  hocer-  u 

v^rorcdotcm  vd  cavcnt  vel  folverir  ,condictionem 
non  haber,  fublaroenim crrorc  remaner  caula  pictatis, qui dotcra 
quoqucaffcctamei?c,cVexhoctcxtu&  pluribus  juris  noftri  locis 
eonftat.Scdquod  nonnulli  *■  perhibcnt,  ld  non  itafore,  fiquis  fccx  *' 
tcftaracmo  vel  qua  iimili  caufa  obligatam  putct,  &  rantum  huic 
ccxtui  locuni  cilc  li  quis  ic  obiigarum  ad  dotandum  officio  pieraris 
credat.per/.  qutfc  dcbcrc,&  l.  jidonaturut.  fupra  dcConditl.Cauf» 
DataSBart.^oftal.htc.  Id  &  hoc  textu  confutatur.ncc  ijs  legibus  e« 
vincitur.cum  urroque  loco  folvcnsproponatur  vel  dcbiror,  vclett 
certa ammi  dcftinatione  douaturus  juflu  mulicris  fuiile.  Eft  pra> 
terca  utrobiquc  ibi  fpccies  qua  matrimonium  proponitur  non 
Cecutum,  ut  neutra  propric  ad  rern  pcrtineat.  vide  qtta  not  infra,  /• 
69. 5-  gcner.  dc  IurcT)ot.  Plane  fi  t  quidcm  error,  non  tamen  pietatis 
caufa Tublir,utcumcurator  ncgotij  gercndi  caufi  majorem  quira 
pro  mododotem  promilit,rcpcrct,quod  ultra  facultaces  puellx  fo* 
lutum  cW.vtdel.cumpoftX  1 M  tsfdm.Tut.  Tantundcm  dicimus  fi 
quidcm  dotis  ptomiilio  facta  fir,  9c  pater  aurcuraror  ignorans  mu- 
licrcmdivcrtifse,folvcrir  .  Viramcn  hoccafu  non  indcbiticondie- 
tio,fcd  dc  dote  actio  cx  ftipulatu  iit.  l.Jtpattr»4 1  .Sot.tSW 4fri»».Dc- 
mque  an  dos  ttadsta  ilt  utarTcccusatque  opimo » pictatis  adfucrir,  4r 
an  minusjid  omnino  in  factoconliftir.  lunge  qux  ponimus  fupra, 
in  l.Ncfcnntut.  dc  Ncg>  (jejl,  Scd  in  dubtopro  dotibus  refoondere 
inclins  cd.pcrvulg.  Cetcrumquia  docmmcaufapia  ccnletur,  ttt 
htc.  quxftio  r  mota  cft,an  cognirio  dc  ca  etiam  sd  judiccm  ccclefi-  u 
afticum  pertincat,  quod  loanm  Andrear,  Ofticnfi  atque  Immolx 
placuit.  tnc.deprudentta.de  Don  Intcr  V irm& Vx.  Angdus  Cofta- 
Itus  contra,i»  l  x.de  lure  Dott  Scd  aut  venit  caufa  dorslisin  iite  ma. 
trimonialiincidenter,&c!ericusdecaquoque  cognofcere  potcrir, 
cocjuccafu  fenteutiaprior  obtinet.ror.ij»  c.  de prudcutia.ex  dc  Dou.  Ct*/*ft*f» 
ImcrVir^dt  f*aut  vet6pcrfcfc,  &  contf  ariura  ©briner.  Arquc  * 
hocmoribusfervsrur< 

1.  Vifenfus  juris  autltorum  in  eltfimt  dcbiti  ilterna/i 
fohendi. 

2*  JUfcffus  4  luflinuno* 
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i/  J.fin.jTN  debiro  gencrali  taur  alternaro ,  elecrio  dcbtroris  eft , 
Xquod  pracftet.  Proindc  (i  gcncrahrcr  obligatusStkhum  (e 
pufc*  promififle  putet,euroque  ita  folverit :  per  condictionem  inde- 
biri  repeter,&  alium  quemvisdando  Iiberabitur,*/  fejVConrra  CcU 
fus,nc  inalrernatoquidem  debito  elcctionem  dar,adeoquidcm  ut 
&condictioncm  pcr  errorem  foluti  negctj.fi  ts  cui  legdtus.  \g.  de 

u    Leg.t.Qwx  CcIMopiniof  cumexeadependearquam  fupracx  VI- 

{>ianorctulimus,  inl,i6.$.pen.b.t.  6c  hxccontraria  luliani  ex  hac 
ege  in princ.  dr  nlijt  locis  ciufdem  autboris  nen  exilantibHstftd  «  Tri- 
bonUno  dUeisttis:  rec ri  &c  hzc  fe  1 » tc nria  a  I  ttftin iano  cor rcc t a  c ft ,  per 
l.pen. C.eod.Excipitat  tamcn  fpecies  l.plane\ii.fupraeod.idquccx 
ratione ibidem adjuncta, CnutcJ.  Obfa$. 

Adl.fi  inarca.  35. 

1«  ^usremdleersus  nenieduftis  smfenfs  trasltdit  nenag. 
ihnemj^tdntum  retentsenem  bdbes*  &  num.\.  ejr 
j.  Jfyustemts  bnverumfi$.  ' 

H  (~\ Vi  rem  t  alterius  non  dcductis  impcnfis  tradidir,  repetiiionera 
^Vnon  habet ,  quia  eas  confervat  (blummodo  per  retcntioncm, 

3.  wAif.Hocitanilircro  traditam  tquiimr>enfasadhibuir,propriani 
rcccritaccipicnus.quiaeocafiiquafi  aliquod  negotium  cum  illo 
conrractum forctj  eaque ratione  refponfum  eft,harredem  qui  in  rc 
hcreditariam  impenlas  adhibuir,  re  tradua,  illas  recte  condicere, 
l.qui  exceptionem.40.  §.\.infru  eodt  Diftingucndi  igitur  in  hac  rca- 
liquot  cafus  funt.  Aur  igirurqui  pcr  errorcm  tradir,  rcm  fuam  in 
accipientem  transferr,  &  condictioncm  indcbiti  habet,  l.quedmde- 
bitum  7.& alibi bj  Idque ua  cft  eriam  in co qnod  deduccre dc  buir, 
ncc fccit  tamen,rf,./.#o.$ .  1. i.fiis  ej«i.4$.bj.Scd  ad  rcm repctcndam 
ccrticondictionem  \\z'oettdJ.7.fuPr)t.bj.  ad  impenfas  it>certi,<4.  /. 
40.5.  l.Aut  quis  rcinon  fur  pollemonem  domino  tradit,&  fctcn- 
tionem  fantum  haber}  rc  ver6ac*tuip(orradira,a£rionem  nonha- 
ber.Mf  6/V.Quo  refpc&u  *  regulare  cft,fi  qtiis  quidero  rcrcnrionem 

'*  habear,cuius  peritionem  non  habcrcr,  id  cum.fi  folvent,  rcpetcre 
non  ooWcl.ex  ejuibus.  f  1  .infru  eod.Et  hoc  vernro  eft  t  de  actione  ci- 
viIi.Bcnignc  ramen  dicimus.qucmadmoduro  pct  exccptioncro  do- 
li  rctentionerohjbemus,/.7^W**./4.ife  Exceps.Doli.itz  acrionc  in 
facrumprxroria  falrero,  iropcnfarum  rcpetitioncm  foxt,  arg.l.ft  & 
me  &Ttt'wm.d*%ebXred.  hrquc  itaCaftrenfis  refpondir  de  facto 
confultus,  P4ftl.Qdfr.bic  Aut  deniquc  ici  non  lua-polKfljoncm 
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«HiseitTaneotraditA  pofkflionemcoiidicit,/.  indtktUj.  $.  l«# 
fn.frpr*  cad. 

Ad),  iscui.34. 

1.  drfumentum  legii . 

Cencilsatur  i.qui  hdredi,  da.f.fed  cum  frffe&dm.  de 
Cend.  &  Demenffr. 

Cvi  tota  rurre  Jiras »  perfidefcommiiTum  reli&aeft,  cVprsrcrea 
fundus.fi decero  hxrcdidediflct :  hsres  verd  fufpeftam  harc- 
diraiemdicar,  cVeamex  rrcbelliano  reftiruar ,caufam  non  dandr 
pccunue  haberjcV  ideoquod  eonomine  quafi  implcndtr  conditionia 
cauia  dcderir,coi>di&iopc  rcpeter.*/6/c.Hoc  idco,c]uia  fundus  fub 
conditionc  hac,fi  decero  hatrcdidederir,  rcli&uscrar  ei,  cui  6c  roia 
turrcdiras  per  fidcicommillum  fuir  rradenda.  Quando  igiruruui* 
vcrfam  harredirarcmex  SC.  Trebellianoab  harcdc,  quicoactus  a- 
dierar,  confccutus  cil,  fundum  ab  codero  fruftri  perer.cV  confc- 
«juemcr  iuftamcaufam  habuir  pecunia?  condiccnd*.  Nam  &  ab« 
fiirde*  implevit  conditioncm  fideicommifTi  quodreipfa  confequi 
ncquir.  Pianc  fi  conditio  non  +  abfurdc  implearur.eriamfi  haercs 
fufpcctam  hatrcditarem  habear,  benignius  efldatum  harredi  uon 
aufcni.  l.qui  baredi*44>§~ftdcumfiffc8am,  de  Ceud.tjr  Douk 

'  Adl,  fratcra  fratrc. 

1.  Ratie  diffcultatis  inhoctextu. 

2 .  Textus  bic  de fela  ehligatiene  naturals  ime&igitm* 

3.  T{aturdlis  ek/igatie  fet/Iium  qudtitnt  fdtti* 
<•  Ratid  t.teffeufi. 

5  Petultum  dtbite  fetulidti  ut  quddam  univerftds  9*etah 
tum  €&.&  ttum  6.&  7*. 

t.  Exfltcantur  aueverficuli  fenuentes.  &  num.  I  c* 
j  1 .  Exfcdiuntf*  altquet  diffitultdtes.  efr  num.  1  j.dt  1  }• 

HJEt  lcx  ron  ram  I  materia  aur  tra&aru  diffieilit  eft,  quam 
commentantium  tc  vaneiare.cV  prolixirarc  cbfcurior  tadta, 
Nos  igitur,utproftiIoatqueinfiituta  brevttate  eam  explicerous, 
ira  agetnus,  ut  mens  eius  quim  maxime  peiipicoa  fiat.  Tirius 1 cV 
Msvitis  frattes  in  eiufderopatrisporeftarecoaflituti,  firguli  pecu» 
liuro  habcnt,TitiusM«vio  vigimi  rouruodat,ex  hoc  ocgotiotan- 
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ttjm  naturalem  obfigationero  contrahi  cxpcdituro  cft.  Cum  id  St 
ratio  jurisdicter,  quzintcrhas  pcrfonas  civilcm  obligarioucm  non 
admirtit,&  textus  adco  ipfc  jndicct.  Scd  morruo  patrc  Titius  fratri 
crcditum  folvic,  quacricuran  rcpcticionem  habcai?&  illudconftac 
pro  ea  pane.qua  ipfe  parri  (uo  haricseft,Tolvcniicondicrioncro  pa- 

^  raram,** btc  i  .refponf.Nkm  cum  obligatio  *  ca  patrK  quar-fita  fic  liz» 
na1J.pUcet.79.de  t^cp  H*r.  I  1  .prmc.  SiA^Ptr.  Q**f  JM*n*m. 
pcr  lucceilioncro eadcm confufa  cct.  l.iltchum^  t -<>.a>  ttw.  de  Soittt. 
&  ita  propattc  harreditarja  eius,  fublara.  Quamobrerr.  illud  ixpe- 
ditum  manet.ptoparre  calolutum  condici  pofse.  Scd  pro  paitt 
quaMarvius  harres  clt,Africanus  rcfpondit,  cum  ltafolutum  con- 
dictutum  cfse,  fi  non  minus  cx  peciilio  Tiii*  adMarviom  pcrve* 

4.  nifsct.  Rationcmquc  taddtt.quod  panicipario  pccuhj  fultulirs» 
vidcatur  obligaritncro  naturalcra.  Id  ver6  quemadroodum  acci. 
picnduna  Gr  videaraus.  Repetit  igitnrTitius  folutum  a  Marvio.fi 
amplius  vcl  tantundcro  cx  peculio  ad  eum  pervcneriiac  folutum 

I.  cft- Quid  ergo  fi  ad  Marvium  roinus  tpeiueneric,  pcculiorenus 
tantuni  tcnebiiur.  Q\>arr.obrcm  r  verd?  quia  pcculium  univerfiras 
quardamcft,  ut  harreditas.  quar  cum  oncrciuotianfic  adfuccclfo- 
rcra^quandoigiturpeculijpartcm  Mxvius  frater  coharresa  fratre 
iuo  naftus  clt,  naduscft  &una  dcbitionus.  Itaque  confula  rur- 
fusinpcrfona  cius  cft  debiti  pars  illa  quoquc  .prcpter  pecuhjex 
hxreditate  participationero,  &  idcirco  frarct  Titius  fbluti  uc  mdc- 
biti  condi&ionem  habcc  ,quarcnus  caracn  peculij  pariicipatione 

7^  debicum  inpcifona  Marvij  confulum  cuMguurfi  tex  pcculioTi- 
*   tij pcrvenerit  ad  euro  nihil.nihilctiam  condicct  (quiancceocafu. 

contufioeftj  fcdquodfolctmro  eft,non  repecetur, quta  dcbirun» 
'  falccronatura  fbit.  Atquc  hrccft  ingenua  fcntcmia  principij  hu- 
)us  iegis,  qucY  manifeKc  convincitur  onus  pcculij  fcqui  pecuhum 
ipfuro.Contcqucntes  verftculi  idcm  arguunt,  &  qqidem  duplici 
rucdio.  Pnm6,ira,ufque  adeotvcrumcftpccufiumonerc  fuo  affi- 
ci,ut  fiprxlegatumTuiodcbirori  pectilrutneiuseflcr  (cmocafu  ci 
parsdimidiajure  harrcditatis,  &  altcra  dimidiajurc  icgati  cuntm- 
git,  l.quidaro.fi.<fc  Ltg .uj  dcdu&io  haius  dcbiti  ( pro"dlmidia 
putaobligaiionis  pauc,  cxquaMacvius  ftojctfljtjabcod*  m  Marvio 
cx  codcmpcculio  prarlcgato ficrct.  Ncc  Titiis*igitur  nmphus  con- 
fequeretur  quam  quod  iuuareHet oncrc  ocdudto.  Atquc  huc  t*fqve 

9    fc  porrigitargumentum  iltud-  FUncfidcdu^tiopercrrorcxnomu^ 
facllcr.ut  totum  fpecuhuroTiriusdcbjtor  accepilicr.daretur  Ma> 
vio  rcpctitio  cius  quod  poruiirccdcduci.idcft  condi&io  indcbiri. 
-Rc  emmipfa  indcbitumcrac,  quia  lcgacum  fuir  pcculium,  qucd 
wclligirur  dcmujadcduC^oco  qucnipaui  vcl  fwm.uaturah  M. 
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Honedcbcbarur.  ijs cnim  dcbitis  minuitur  pcculium  fcre  ipro  i«- 
tc.  /.  ftdfi d*m»fim.  f.  §,pecultum.  de  VccuJ.  l.fervm  quem.  j  o.prm% 
dt  *s4£}.  Emp. 

IDQUE    MAXlM*  COHSEQURNS  ESSET  El   SENTJtNTlAE-  )  HOC  * 

Yerficulocoiitineturaltcrumargiimenturo,  &  qmdem  non  lcvius 
priori.quo  Africanus  docet  univerfiratcro  pcculij  oneiefuogra- 
vatam.  Ita  igiturargumenutui:  Qupd  fi  Titiusextraneo  qoid  de« 
bcat,&  cx  peculio cius  aliquid  ad  rratrcm  Mzvium  pcrvenillet; 
proea  parte  defcndcrcttir  a  Mxvioadverfus  pcculiarcm  Tiiij  ip« 
lius  credirorein.  Quando  igitur  in  prepofitoTitJUS  ipfc  dibueric 
Ma?vio,  Mrvius  nihil  pcteiepotcft.  Namquod  quisad  defcufio- 
ocmaltcnusprxftare  tcnetur,idempra:ftabit  inpcrlbna  fua  mul- 
<ld  magts./.  l.fupra  Quod  Qut^p^  Jur.  /.  cum  in  eo.  44.  de  Tatl.L 
tAttim.  fuprk.Si  Seru.  Vmd.  l.ji  negotia.  $  t .  t^iahd.  L  quottct.  9« 
1.  /.  cnm  baredttat.  j  9.  itifra.  detsfdm.  Tut<  Aiguinentum  eius 
fei  probatur  authoritare  luliani.Sc  duabus  lpecicbus  dcduritur, 
puta,  aut  Tuius  folvcrit  cxtraneo  crcditori  dcbirum  peculiirc, 
aut  folvctit  nondum.  Primoenim  c*iu  repcrer  judjctb  familiccr- 
eitcundar,  undc  &  confcquens  cft  nt  in  altero  cafu  cavere  dcbeat 
TjcioMaeviusde.iodemnirate.Deniqucf  ex  hac  lege  conltar.ct- 
jam  obligationcm  naturalcm  acquiripatri,  cum  &  alias  rcgulaie 
ilt,ut  quamcunqueobligationcmcxrracaufara  pccuhj caftrenfis, 
fliius  acquirit,  cam  patn  quacTar./.  1,  pnnc.  Si  t/fPar.  Quis  Afa- 
num.efr  J.i./wJ?*  Per  Quae^Perf.  Noktsfca^  maxiraccum  pecu- 
liurainfom  non  pattis  icd  filij  Cit.l.  j.f.ftd  uttum.de  ]^€morib. 
Ncc  rcfcit  quod  omneshomines  naturaaequales  dicuntur./.  quod 
attinet.  \\.d«  Reg.  Iur.  id  epira  tantum  ad  ftatum  pcrtinei.  Minuf- 
que  tad  rcm  facic  quod  dicimas,  patrem  filio  fuo  naturahter  tc- 
neri,  §.  quafttum.  infrain  kact.  unde  naturalis  obligario  hhj  non 
videbaturad  ipfura  tranfirc :  quiaobligatio  intcr  patrcmcV  Miurn 
conftans  a  |urc  naturalieft ,  at  acquifirio  obligationis  patn  cora- 
moda,  a  jurc^entium,  quod  utrumque  communi  notninc  iuris 
naiuralis  vcmr.  Itaque  quampriroum  filius  obhgattoncra  natu- 
ralcm  acquitir,  acquirit  etiam  parti.  l*\.frincSi  A  Tar.Quu 
%^/Canum.  Qua  ratione  videhcer  dicirur  tervus  domino  dcbcre, 
quod  cius  ftlio  dcbct,  /.  9.  $,  pecultum.infra+dc  Vecui.  l.ft  pecultum. 
6.  in  princip.  tnfra%  De  Pec  Lef.  %.  cum  autem.  InJi.  Quod  £um  E«. 
VndecV  expcditumeft,  qucmadmodum  accipi  debeat  quod  dici. 
tnus,  idquod  pcr  cosacquiritur  qui  in  noftra  rorcftate  funt ;  id 
nobis  confcflim  acquiri ,  neque  rncwcnto  aliquo  (ubfiflcre  in 
pcrfona  eius  cui  adquiritur ;  /.  pUcet.  79»  De  jidquir.  Haredtu 

Yfj*  nam^uc 
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namque  idquoqoedc  juic  gentium  accipicndumcft.  Dcniquecv 
oppoUrumeic,  quod  fracec  rratriquoque  naturaltter  obligctar.dc 
proinde  nccfolucum  ldeoquidera  coudici;  uc  fubuhori  difcurfu 
nuius  legis  omnino  non  videatuc  ruiflcopus.  Sed  meminiftc  hoc 
cafu  ciusoportcc  quod  pauld  ancc  roonuiraus.obligationera  pccu- 
liarem  magis acquiri  parri,quam  filio.  cum  pcculium  lpfum  tauis 
cttcccnCeziaKd.iti^.fcd  mtritm.de  t^€ uu*r&  Miuotcin  veroobli. 
gationem  per  majorcm  tolli,&  alias  relatum  cft. Ldthaon  So.de  Fi- 
»j.  dtjuJJ.Ccicihm  taitnonparercreditor  fili|  dcbitons  5r  rurfusdebi. 
toc  Ulj  crcdiroris,idem  crcdicor  8c  debitorfui  ipfius  crit?  5<rid  qui- 
dem abfurdum  videcor.Rcfponfum  tamen cft  abfurdum  nou  cfse, 
quodhaud  rarocvcniat,queciufdcracreditocem&dcbitorcm efse. 
Abfurdura  camen  cft,candcm  pcrfouamcandcm  rent  vel  quanrica* 
Cera  eidcmdebece:  fcd  idiraperfilios  accidit,  perquos  ncgotiam 
conrractumcft.  Cumnihil  pcolubeatqucm  cfse  dcbitorem  unius 
6r  altertus  credicorem.  Rurfus  snotum  cft, fucccflionc  utrttifque 
debitum  aniverfum  confundi,  &  nullam  igitur  fubtiliocis  hutus 
contributionts  habcndam  rationernefsc.  Sed  dtfpuutio  h*c  pro» 
ptcr  pecuhum  inftitutaeft,  cuius  utcunquc  (cparatam  rationcm 
canquam  univerfitaiis  alicujus  icparata?  patccckc  voluic,  ncc  antc 
morcctn  rcvocavir. 

Ad  Uquicxccptioncm.**. 

*,  Exceftioneferfetnstutnsan  &qnotenus  filutumrefe- 
fmfnfnh 

guid  )urisfide  eoqui  fciemfetntnm  excefttoue^fro* 
mittit  dtquid  nt  acccfto  Itbcretur* 

4  ►  jfyutd  \uris  in  exceftione  SC%  ^Mdcedoniani. 
j.  TntmeKcoftioneret  jndudtteanfohtum  rcfenu 
#.  J>uid)uris  fideeo  guitususeft  exccf.  \urtfurandi. 
7*  Jtgj*  )m$s  &  exccfttone  VcNciani . 

i#    YJfcincipium  *■  hutus  iegis  relatum  &r  explicaruro  eft  fupra  iul. 

JT  i+.dofyo.Cred.&m  yrutc.l.i.h.  r.  llludcractandumcfr,  qu"d 
%t  hoc  loco  cefertur,  cum  f  qui  ciceptionc pcrpetuatatus  iolvit,  in- 
j,  debicicondiciioncm  haocrc.  <«  hu.  &Lt,6.l%$.b.t.  Scd  hoc  nonf 
procedir  primo,fi  fciat  exccf  tionem  pcrpctuam  ic  habere,  cV  inie» 
cim  fMomifcrkaliqaiddt  acctptoLbcrcvur./^«^i.i4  ^.Sttcun- 
d6  id '  non proccdit  iu exccptionc  qox odio  crcditoris  inttedaclft 
*  ift,at  acciditia cxccf  ciooeSC.  Macedonum,  uicanaiura. 

lis 
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lis  obligario  manfir.  *t  Aictf'  Lfpmttrfmmituu.  $.  *w.  4<iSC. 
t*ft£4ca/.SimiIircr  verd  & » is  qui  exceptionc  rei  judicatxpcrpetua 
tutus  foJvit.non  tcycixi.t.iudcx.it  fmpk.cjr  Llmlimnm.6t.mfmt4d.& 
mrg.l.  natmrmliter.  f»f»k  h.t  quanquamt  incxceptione  jutitiurandi 
diverfum  CnJ.fi  ejuis.  4  3.  infrk  ccd.  Sed  ncquc  hoc  in  exceptione  f  j 
Vclleianj  admittimys.per  Aaws^rx/.rcpctir  cniro  mulicr  cnamficr- 
rorejuris  I  ipfa  loIvifjct.^4«r»w.9.C.«^^SC.V^.Ratiocft  qoM 
cxcepuo  hxcfavore  mulicnsintrodudraeft,*/  fcfs.caifcrc4  joris%- 
norantia  pcr mifsa  eft .  /.  regmla.  dc  lur%  &  ¥*U. Ignm 

f.u 

Percinct  ad  ea  qu*  ponimus  fupra  m  U  fim*rtd.}}tttd. 


Ad  l.quod  papillus.  41, 

AN  &  quatcnuspupillus  fincauthoritate  tatoris  oblteetur.fn- 
fra  cxplicaraus,  m  /.  •khgdri.  9M%*mtb.  Tuu  &  lii.  #v  S»i« 

Ad  l.fi  quis  jurauct^j; 

Vide  quc ponimus  ad I.40.  fupri. h.  t. ubi *  h«c  relata  c^ejrdd 
fnnc.l.i  •csai. . 


Rdata cV  cxplicata  cft  fupta  esf  /.  1 *.  $.1 . ka. 

1.  fiis  qui.45^. 
Rclata  eft  i  n  ijs  quar  poninns  fupra  ad  I,  fi  in  arca.  j  3  «  cod. 

I.indebham47. 
R  clau  cft  fapra  ad  prtnc  J.  1  .h.  r# . 

AdJ.quodquis.50-- 
VidcquarponimusinUi.fupracod. 

Adl.  cxqujbus,  51« 
li  Exflitatur  hic  ttxtur. 
2.  Ctuttlidt  »r  nrg  umentum  tfpc/ttum. 

X  qaibustcaufis  rerentioncro  quidcra  haberaos(non  antcm  a»  *r 
:m,cx  i)s  6  folvatur,condi£io  ccfsar, ut  btc.  Eius  rci  per- 
excrophimrcafupra  tuLfiiudrtd.  j  3.  eod.  Obftat  tarocsi 

Yyy  3  1»ui« 
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1  htric tezroi  qaod dcbitum natuiate  )urc  eompenfttieni?  rctineri 
pote{t,/.6.<k  Comp  enfpciinon  itc.  LjHrifitnttum.fmprk.de  Pacl.  «I« 
lulominus  fi  folvaturcondictio  indebiti  oritnr,  perl.fi  ambo  i  o.§  i. 

Compenf  Refponderaus  hunc  textum  accipjenoum  de  icftito* 
tione  rei  alicnatcui  impcnCr  adhibita*  (unr,  fi»cuudum  *rc2ctum& 
not.d.i.fi  inarea.oppofita  vero  lexin  folurijnecius  proccdit  quod 
ufquoadeo  alrerius  non  cft,ut  &  ipXo  jure  per  coniponQtionera 
debuamcfse  deficrir, 

AdMamus*  51. 

OViob  eaufamdat,  etianjfi  caufa  falfa  fit,  nonrcpetit.  *f  &#V. 
Quodde  caufa  impulfiva  aceipimus,  ut  fi  quis  fe  obltgatu-ra 
ad  anticTora credat  &  ita  lolvat.  Nam  qui  fc  alias  vcl  ex  rranlattio- 
ne  vd  firailicaula  obligarum  putat,  eoque  lntuitu  folvit,comta- 
men  illa  reipfa  non  praecefscrit.quin  repctat,  nulla  dubitatio  eft.  L 
eifgamcr.  i)J»  princ.  frpra  codcm* 

Ad  1.  o*ra  U»dct>itum.  57,  princ. 

CVmtotorpupilli  nomincindcbftum  folvir,  impobes  condie- 
tioncro  habet.jw  Aic.Hoc  itanifitutot  (inita  jam  tutcla,  quod 
plusdebirofolvit,  pupilloirpputaverit,tunc  cnim  ipfe  condiciio» 
nem  habc  t,  /.  nlt .  f.  1 .  infra  epdp 

AdI.fervo.58. 

SErTomanomHsofidcicommifsumirareliftumefr.fiad  liberta- 
tetnextcftamcniopcrvenifsct,poft  acccptum  fidticomroifsum 
ptonunciatus  cftingenuus,indcbiti  legati  rcrctitioeft.*/  fcic.Quid 
ita?quiaconditiodcfecit{  ingenuo  nimirum  Iibcrtascxteftamento 
obtingcre  nonpotcft.Quod  verd  hoc  locoea  occa-fioneabalijs  tra» 
ctatumcft,an  nonconditioimpoiTibilis  vitier  ftipulatiuncn>,id  nos 
alibi  rra&aross.  infra  m  ifi  *JWdvi«.+$  *de  HarJ*$* 

Adljulianus.  60. 
!•  Argumentum  huins  iegis. 
2,  Cenciliantnr  divofa  argumcnta.  &  num. 
4»  Res  judicata  ttuatenus  fro  vtrita \e ft,  &  quatenus vttu 
tatcm  immuttt  vel  minus. 

S*  £>ucm€do  accifiendum  qucddicimus /cntentiam  in  eum 
gnifcndcnte  Itte fcln tt^bfclutt)  im dandtm .tjr  n*m.6. 

j.Ixftu 
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7;  Explicath.§.  ftimlhuius  legis.  £r  num.  %l 
9.  ConfutAturfentcnthVo&ornm^gUJpt  defcnft. 

VErus  debitortqui  dcbiri  cius nominc  accepto  judicio  folvit-  g 
nonrepctifj  idqueitafivc  abfolutusfive  condcronatuspoftca 
cfict ,  m  htc  aUegatur  fupra  tu  ijf  epta  pcnmus  adl.  4».  h.  u  nani  &  fi 
condcmnarctur  pnftandum  eflct,  &  fi  ablolurus  eilet,natura  ta- 
roendcbitorforet.Nccmutatquoddicimusf  folvcnti  mdubiore*  * 
pctitionem  dari,  l.fufficit.*btnotat.fupracodt  id  euim  ita  quandoe* 
venirc  potelt  uta liquo  cafu debkum  omnino  non  firj  quod  in  pro« 
pofito  non  ira  eft.  Minufqne ai**  rom  pcrtinet  quod  alias  rclatum  u 
ett.rem  judicaram  pro  veriratc  habcri./,r& judtcata.dcReg./ur.  hoc 
cniro  itacivilirer,fenrcntia  tamenfubftanriam  reinon  toil/t,  fcd  id 
tantum  quod  cft,  vcl  non  eft.declacar. §9ftd  fi qutratur.  Si 
Seru.  Vtnd.  Vnde  ipfa  qurdero  t  vcritatcm  non  conftituit,  fcd  fim-  ^ 
pliciusdiciturproveritareeilc.  d.l.ret  tudiUta.  ipfamquc  adconon 
lmmutarc,  l.cxceptto.deExcep.  Rei  lud.  l.fi  fuperatus.  $.fin.  de  ftgu* 
Magifqueeft  reum  eocafu  cb  obiervatione  judicij  ablolvendum 
cttc.f.fiw.fuft.deTerp.&Temp.txcepMtrc  ipfa  judici  nonincurobat 
cu  in  poftcrumcodemnare.Plancquod  r  alij  pcrhibentearo  fenten-  ft 
tlam  tantum  abfolororiam  ab  inftanria  cCsc^art.Bai.CailJafibtc* 
pcrtcx.  in  f.fin.lnft  dc  rFerp.& Tem>Excj&  cum  rooderamine  acci- 
piciidttTO  urcadem  tamcn  habeat  vimdefioftiva?%C«/?  ^/V.Quatido 
enim  debirumper  foluiionero  ipfojure  tollicur,  parum  concinnc 
faclurusjudcx  videarnr  quiiementiaro  verbis  detinitivis  concipe- 
rcr,  quippe  quam  conforroem  iibeUoefse  oporter,  is  autero  tern* 
porc  litis  acceprae  fondamentum  habuit.  Proinde  tqu6d  ad  foc-  c{ 
mam  attinet ,  lenteutia  abfolutona  cft ,  quod  ad  effc&uro  dcfi. 
»itiva. 

Vu 

VBi  aurem  t  quis  quod  purc*  Jeber,  ftib  conditionc  Itorandi  7 
nimopromilit  6c  lntcnm  (olvir,  rcpctir,  cuminccrtum  fit  an 
dcbiturus  Ih.per  buucuxtj&  Ifiub  condttione.fiupra  cod.Scd  fi  divtr* 
Cr  pcrfonae  unaquidcm  purc  dcbear,altcra  vcro  novandi  animo 
fubconditione  promirtat,is  qui  pure  deber,  folvcns  non  repetet.** 
kic.fac-t.ptcunta.deHeb  (red.  fct  ld  fimphcius  huius  loci  argumcn- 
tumcftdc  ab  Aocurfiointcllccrum.  Poftremat  jgitur  huiuscapirif 
vcrba  hxc(Scd  hoc dtfftmUe  efi.Jn  sliVuUticne  entm  pura  &  codittonali 
euudl debituru certu eji.)\tx  accipicnda  i'unt,ac  fi dicat  juris au thor, 
fcd  hoc  in  calu  poftenori  non  ira  cft,cura  ad  eondictioni  indebitiia 
ih^ulauonc  piua  &  condiiioruli  paxandam  in  utraque  obligatione 

cundcra 
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.  eundemoporteat  efscdebfrorem.PIane  quod  r  cetcridiverfum  fr*. 
tuunt,&  co  quoque  dfti  foluti  repetitioncm  cCc.Coffal.bicejm  tt$ 
id  ormtot  contr*  *sfcc*rf  *mtcnerc>  id*minusprobandumrft,  licetc- 
nimnovatiodcbitumcivili  raiionc toll.it ,ma  ct  tamen  obligati» 
naturaliscxperfona  priBiij  ur  recte  dicamus.folutumobeafncau- 
(km  non  condici.  Hoc  autcro  d ici  non  potcft,  quan-Jo  intcr  ea Idcm 
perfonas  novaturo  cft  ,quia  eocafu  novatio  inter  eas  efficit ,  ut 
obJigatioeadcm  vidcatur,  mutati  taotum  qualitaie./>fr  h»*c  text. 

Adl.iQ  fumma.65. 

|.i,)p|Vodhlc*ctmr,fi  evidenscalumnia  detcgatur,  noa  ob- 
V^ftame  crantactione  condictioncm  quoquc  hanc  dari,  id 
Baldum  movir,utdtceret  tianfactioncm.cuidolus  caufamdcdir, 
ipfo  jurenullarocftc.Sed  hocquatcnusita  fit.explicamus  faptaf* 
1.& tUftmtr,  f0mo» foi»m,  dt  Dolo.  Illud  conftat,  quod  ad  enrctum 
arrinct,pamm  rcferreatidro  cranfactioncm  pcr  dolum  fublatam 
eticamtiSjCam  cV.fi  ponaacam  fobiatam  non  clsc,  pacti  cxccptiorc- 
plicatione doli  elxh  qoeat.  Dcoiqoc  Sc  cxpcditum  cft,  b  tranfadtio 
falfis  infhomentii  cxrorta  fit,illaro«c  fc  indi  Lpcu.CM  TrmnfmQ. 
|.Eicmiindcbitam.}Quosfraerus  reftituatqui  indcbicum  accc- 
ph  tractamos  mfta  foo  foc»  m  l.vidt*m*tdc  FTmt, 
f.Sifeiv»rop©nah.)Qu)  fcrvumahenuro  indcbitum  accepit,cam- 
«JuemanuroifH.fi  fciens  hocfccerir.tenctur  ad  preiium.fi  ncfciens, 
non  nlrraquamadopmrumemolumcntum,  &  fi  forrc  quamhx- 
rcditatem  pereum  fir adcptus*' hic.  In  quo  Cextu  quod  dc  (cicntia 
dicitor,  Jdde  fcienria  accipiendumeft,  quam baboii  manomltsor 
ceroporemanumiflionis.namfieumtempore  fervi  craditialienum 
cfse  Icnrcrir, dotninium  non  transfertur,  eocjuc  nec  mamimuTio 
valebicFurtiimenim  fitcumquis  fcicns  indcbitumaccipit.  iqno* 
»i*m .  1  /. imfrd.dt  C ondictS»rt  l.f*l f*s.+ $ .  $ .  1 .  dc  Fart.  ad  mannnuC 
fionistamen  fubftantiam  fatiscft,  abinitio  accipicntem  fuifie  in 
bonafidc  ,*t  h'tc% 

f.Final.JAd  hufus  $.intcllectam  videquz  ponimos  fupra,  1W.1  j. 
$.i.tod.ut. 

i.H«ccondiaio,66, 
Relata  cft  fupr*  ad  princip.  1. 1 . 

Adl.ulf. 

$.u)  ReUtttl  cft  t  upra  im  {.$7.  gdprimt. 

i.  Fiual. 
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ST  quis  mioori  pecuniam  crediditj.cV  abeoafiquid  ufuraromro- 
minc  accepit.pofteaquc  minor  contracreditoremrcftitutusfir, 
nullafadta  nfurarum  raentionc,  quarrituran  ufura*  rcpeti  queant? 
refponfum  eft  non  repcri.wf  hic.  Ratiocft,  quia  reftitutionis  bcr.cfi. 
cia,  tanquamcenrra  juris  ordineminrrcKiuda,ftr]<3ius accifimus, 
Ncc  mutatigiturquoddicimns,  fubiati  obligaiione  principali,  & 
cauiam  eiusacceftbtiam  tolhj.novattone.  1  f.  l.emptor.  27.  ae  Non% 
Quia  hoc  in  ijs  cftin  quibus /ubligatio  foluta  eft  lpfo  jute,  quod  in 
propofitonon  itarft. 

DE  CONDICTIONE  SI- 

NE  CAVSA. 
Tit.  VI L 

Adl.2. 

r .  K^ieflimatUne  a  mefraffita  fUd  aclit  mibi  detur,  re  ad 

Jtminum  redeante. 

2'  £>uid  )mis Jit  hac  de  re  in  aclionibm  in  rem^ 

3»  Anisquicxcaufa)udkatifalvitfirc  iffanondcbeatyfi- 

lutum  condicat, 

•» 

SI  quo  cafu  res  cuiusarftimanonen)  prarfliti,  ad  eum  f  rcdierit,  t» 
cuiex  bonar  fidei  contra&u  obligarusarftimarionero  fotvi,  con. 
diclione  fine  caufi,  vel  prtftina  afhone  contrariapretium  repetam , 
«t /W.qnia  nimirurocauiaprxftitipretij  redijrad  noncaufarn.jr/f» 
/.  1 . in  fine.  frpra.  h.  t.  Si  tamcn  ez  coniractu  agarur,  propc4  cu*ut al- 
tcrnauve  proccdendum  fir,ad  pretiuro  inquaro,  vel  rem  ipfam.  /.  m 
cemmodate.  1 7.$./?».  inf.Cammod.  Hoc f  iia  in  acJionibus  in  perfo-  ^ 
nam,quiainrcalibusquia:itimationcm  iolvir,  defideiaie  potcft  uc 
ISbi  acitoadominocedaturj./f  culpa.6^.deT^et  VinL  Sed&  ficefc 
fiu  non  fiat,ramen  is  qui  a-ftimationem  folvit,quafjcaufam  cmeiir, 
ipfc  quoque  vtilcmrei  vindicationem  lnrcnrarcporeft.  d.l  6*.  60- 
latio cnim  seftimaricnis  procmprione  habetur.  /. j  SPro  Smp.  etnp* 
lor  autem  acrionis  iftam  ipiamhodie  exercct  unlircr ,  idquc  fine 
nov a  cc fli one .  Lemptor.  5  .l.pottquam.  7.  cnm  fjmihb.  C .  de  Her.  vel 

Vend.  An  vcrd  Hs  qui  ex  caofa  judicati  iolvitqucd  ncn  dc-  •» 
bebat,  rcpctcrc  poffit.aiia  quseftiocfl;quam  cV  nor.nulli  huclcco 
iractant,  fcd  nos  dc  ca  iufra  agcrous.  in  Uum  ex  caufa.i  1  .de  4v\el 
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Adl«ult.S.fia. 

Q(  dos  datafit  eiquatmattimoniumdc  qao  agituf  fineioccftts 
hjciiminecontrahcre  ncquit,quxfituracft,an  datum  tcpetiquc- 
at?  &  raagiseft  refeu  pcr  condictionera  finccauta.* /rtc,  vclfaltetn 
oct  condictioncm  obcaufara  dati*  /.  t  .Qd<  CondiG.Op  C**f  dntu 
Repctitvetdisquidcditftvcl  mnlicr,  fi ahu«cijpfi  donaturusdede* 
nr./ fiextnttunuo.mprmc,  Isf  inprtnc.fnprk%  deCondtit.  Cnnf.  U<tt* 
Idita  ri  igniiramcs  (ponfalta  cuntraxcrjnt. namquc  aliasqu>  dcox 
ffuro  cauU  datum  cflct,  rcdigcrct  ut  in  filcam./,^  .C  -de  Inccft.Nnp, 
$rW.i  ft.fi.  j. 


MBSR  DECIMVS.TERTIVS. 

DE    C  O  N  D  PC  TIONE 

Tit.  Ii. 

l*  CenoWiofirti  fiii  domino  pjrata  tW 

2.  Tvor  &  iura/or  an  banc  aclionem  habtanU 

3.  Sinondomino  rtjfnbrtptafit  condtffitncm  inttrti  babet, . 

IN  rcrurtita  Ublidomino  conchctiocoropctit,*j  htc.  Idquc  in 
caactiooe  finguiare  cft,cumrcgu<Iariter  propriacondictio  nt* 
msni  rci  fna?  noroine  parata  fn.t,fic  ******  1 $ .  fnit.de  t^G.l.mlt. 
fnprn.de  rfrfr*UcSnkti.noJtra^tib.+tit.S.TQiQt  I  tamcnvcl  cu« 
raior,qui*  prodominis  (unr,hoc  modocondtcunr  recic  .ljnterdnmt 
pcn.ver ftendtcere.de  Fnre.  Dcnique  ficrcduon,  pofscison  aur  a« 
li)  *non  dominu  qui  jus  in  rctn  hubct,ilta  ipfa  fubrepra  fir,  magij 
cft,eum  coodjcrionc m  inccrti  habcre,  l.frtde*.  i  a.J./i».  infrn  eed. 
Lvei*m.ic.%.\*dc  Fnrt.nbi  Bnrtolns.Qv*  ratione  &alibi  rcfpon- 
Jum  eft,  crcdkorem,  quod  condjctionc ob  rcra  fibi  furreptauinac 
tus  cft,dcbMO  impuutc,  bffiporefixjnfrn,de  ?igu+4ct. 

Adi.proiDdc.6v 

CViusope  confilio  furtum  factum  cft,  ctfi  forifrercitir,ncn  ra- 
racn  tcactw  condictiMic  fuxtiva, *j  hk.Si  rci6  fuc  fohe». 

d# 
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do  non  fit.c  tiam  in  cumcondictio  erit,  /•  4.  %.fi ofem.infrn.  dc  VccnL 
Nonntuut  l.fcpc.jj.c. fin.dc  Vc  tb.  Sign,  ubi  cxcis  quorum  ope 
confihofictum  eft,  aiteri  condlci  poflc,  alteti  non  poile  telatum 
eft.id  cnim  ibi  proponitur  cz  fententia  Labconis,quar  camen  ftatim 
cotnmuni  juns  authoiiratc  dicitur  abtolcra*  Quanquaro  matcrix 
eitu  loci  proprie  ca  fir,an  vcrba  h*c  opeconlilio,  altcrurafincakc? 
xo,  incelligi  queanr  ad  furti  dcliccum  committciidum. 

Adl.fi  profure  7.5.611. 

1.  H*resfur  '$s  condiclione  furtiva  tenttur  infiHdum* 

2.  In  rei  vindicathne  idem  * 

3*  Xtemque in  acJiontbus  ex  cotttraclu  ve/gudf\ 
4,  Cu\4cius  confutAtus. 

H>£res  furis  condictUne  t  hac  in  fotidum  cenetur.etiamfi  res  u 
ad  illum  uon  pervcnir.  Racio  cft  odium  fururo,  nt  kic% ty  L  9% 
infruttd.f.fin.fnft.dtOpLZxVtL  Naroqucalias  harcscx  dclicto 
dcfuncri  nonrenerur  inaropliusquam  adeum  pervcnit,  /  nlt.  C. 
%tr.jimtt.Scd  &  in  rci  f  vindicatione  obtincreconftat,  ut  fi  quid  a  «J 
defuncto  fort»}  dolo  vclculpafit  comroitlum,  id  harres prarftet. L 
f  in  rtm.  42  dt  Rei  Vtnd.  Idcmcj  ue  cft  in  *  acciontbus  cx  contTaem  k 
Vc4  quafi  cbntracru.  LtxcontrnaHms.+t.L  c»  dtpofiti.  it.dt  Obl 
jfct.  At  hocquod  de  conihctionefurriuadicimus, mdiws  probant, 
fl.*BartX>D.btc.& d  l.^.infrn Cctet&m  Cnjacius dtfputandi caufl  to 
divcrfum ttenttt,Obidquodatibi  rclatumcft.condtcrionc  ro  hanc 
mortc  rutdris  imctitc.L  fitntor.  9  %.fin  cnmt.ftn.  dt  Tut.&%et+ 
Diffr.fedquiaibinonmododchacactionc,  fcd  cV  dc  acrioncfurti, 
eV  damniinjuristractarur,  id  pro  ma'criafub)cctaclt  1  js  anionnSuf 
folis  accif-i  ooorrcr^quia  certum  eft condictioncm  hanc  inhaeredcm 
diti.ptrd  l  o.jn/.Augetfenrentia,quodL  10.dcTut.cV  Ru.Diftr. 
ex  Paulo  tranllata  eft,cu  cprarccdcns  cx  Papiuiano  lit,ut  probabile 
fiar,non  ita  infinircca  actionumgenera  a  Paulorelara,  ut  rctulit  il, 
la  Papinianus«Obftatquodeademproptratio  elrparris  fucicdcn* 
tis  tn  pcculto  ,  quxeft  harrcdisin  actionibuscxdclicro  Lex  pu» 
uMut.  j8.  dtKt^nl.  /*r.  Paterinrenmdc  pecuho  non  ultra  teie* 
tur  hac  actionc  quam  ad  eum  pcrvcnit J.  ).  %.venult.  dt  Pecnl.  Scd 
rcfpondcrous,regulare  efle,  ut  filiusramriias  iolus  hac  condictio- 
nc  tencatur,  quia  eadcm  nenotcnctur  quim  quifuituro  ftcitaut 
eius  hxrcs,  Lj.  fnprn  cedcut.  itaque  nec  in  ratrem  datur,  ntfi 
fonsfle  ex  farto  quid  spud  illum  ilr .  Plane  quod  rcium 
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amotarum  actio  non  in  folidumcontra  h*redes  parara  eft,/.  mlt.  C. 
Rer.-sfm.  tdminus  mirumelt.quiacValia  bcnignius  ineojudicio 
quamcondiciionefortivaadmriiafunt.  Anton.  Fab.a.Conject.  c.  i. 
$roncho'tt.  Cent  2.  Q^j9-  Probabilia  ptoinde quidcm  argumenra 
Cu;aci|  limt,  fed  ad  tcitum  frangendum  mmiroc  demonftrativa. 
Cniac.7.0bf$7.  Etiecredtcrrouscurn  jutisaatrrorc,  multaiu  jurc 
noftro  contra  rationcm-  difputandi  inrroducta  cflc. 

Adl.inrefurtiva.  8..1 

DF  periculorerum  noftrarumqu*ahmdaIiosfunt  vclfuerumy 
fopraabundctr.idktumclfc,  adl.s.de Reb.  Credm 
Quo.i  vcr6  hiccclatam  eft,  rc  percnpta  nihilominus  durare 
condictionemxltimarionis,  id  rcfpectu  effccrus  intclligi  oportcr, 
Quantum  cnim  ad  formam  agendi  attincr,  certum  eit,  etia  n  re 
pcrcmpta.ipi4mnihilorainuspercndamclfe.7.yi/i»t;j»»f  91.$  fin.de 
Verb.Obl.  cumpcrindc1?abeaturacfircscxftarcr./.i»riiM  8a.  #.  rt 
de  Vcrb  Obl.  Scd  cV  cffectas  intuitu  rlrimatio  ipfa  ranquam  dcbica . 
conftirui  potcft.  /  promifor.x  1  >in princ.infra. de  Conlt.  Vec. 

E\  qnod  hic  firopliciterdicitut;incondict?onefurriva«ftimatio-- 
uernadidrempus  rcferri,quores  unquam  pluriroi  fucrir,  rc- 
pugnarc  yidetur  I.j.§. .quarfirum.  dc  Pnu.  Dcl  ubi dcriniturcon* 
dictionem  furrivam  retro  non  cgredi  judicij  acccpii  rcmpu  s.  Sed 
iubintclltgcndum  cft,  nili  rcs  enarn  diuuus  anrc  fuifTet  contrec- 
tata.  Illud  cniro  ibi  ex  oppofito  acrtonis  Ltgis  Aquilix  relatum 
cft.nimirnm  ut  inea  recroarftimauorefcrruc  ad  annunf  chptum, . 
ita  nonfore in  eondicrionc  furtiva,  qua*  ipfo  fciliccr  jure  non  e- 
gredutur  tempus  judicij  arcepti ,  vcl  nwrs.fi  eaantc  conamitla» 
£iit.  vute  aua  nos  Uttfftme fmpra  in  l.  vtnnm.  de  Reb.  Cred. 

Adl.in  condidionc.p. 
Videqutfponiniiis  fapiladL7.$*fin.  b.t. 

Adl.fivcrnanifeflus*  10,  §*finJ,i/.&  12. 

SlTirci  fibi  fubrerraedominionramifitiinefacrofuOjCondfc- 
ioncm  rerinei;  11  facro  fuo  araifir,condictiocelTat.  Quamob- 
acrenusrcctc  in  ic communidiftingtiitur,  nt  fifurrum  patfus 
provocaverir  ad  judicium  conrrounidividundo,  condictionc  furti- 
va  noa  ajnplius  agerc  poffir,  fi  verd  ipfc  fa provocatus,  illarrr  rctr- 
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neat.  0  hicini.  1 2.  Sedhc>cnoncbtincrtficoi  fcrvos  fuftivns  fub 
conditionc  legatus  ftt,  &.  ejuidem  noroire  htc  jam  contcOata  con- 
dnio exftiierit .  abfolt itor  enim  hoc  cafu  fur, ertamfi  finc f-cro  h** 
redis,  fervus  r«vencrit  ad  hbciratero,/./  fenw.n  4/c.earocmo* 
alienationcm  quodan-.modo  hxrcsfecific  ccnfctur ,  quod  is  can« 
dem  pcnccumdcfunctcrrcferat  pcr(onam.  Tfyvet.+S 

Ad  1.  fi  fervus,  14. 

PRincipium  hutus  l.rclatura  cft  ini;s  quc  ponimns  ad  fegeta  10;. 
&  fcquentcs.  h.  r. 

Inquo&  hocoblervandum,quod  pcrhibcntcondi&ionemccfc 
(arc.quiadcficrir  harredis  lntercfTe  (ervuro  furrivum  recipcrc.Mt 
^w.Nonranieuea  raiio (cmpcrhancadionc.ro  tollir,quia&  cjuan- 
doque  rc  fublata.nihilominuseadcm  daturpro  recipicndaacftima* 
lionc/  inter  omnts  ^6.verf.hocidem.mfrMde  Ftert. 

Quod  si  PENDBNiE.)  Rcs  qurque  tantiarftimandacfr.quanti 
ea  commodc vcndiporcft; l.\.$.Jih*ret. ddSQ.TrcbtUJ.fi quis /txo- 
ru  )i.$  pennlt.de  FurU  idcmquccft  in  rc  legara  fub  conditionc.  w* 
ktc  Nccmutat  l«in  lcgaro.4  j.  Ad  L.  Falc.quiaquod  ibi  Proculus 
teprchenditur  non  in  eo  fit  quod  lcgatum  conditionalc  tanti  (it  «• 
flimandum  quami  vendi  poteft,quaii  fcilicet  plurif  aut  minoris  r- 
Itiroanduro  ht :  (cdin  eo  notatur,  quod  orftimatio  incunda  rcfcrri 
r.ondcbct  ad  tcmpuspra-lci  s,  fed  ot  res  inrerimcautionibuspro. 
videatur,&  rcfcrator ad  id  quo  vendi  poffir, conditionc  exiftcntc.  • 

Adl.parvLi^:- 

AD  tollendamcondidtlonem  furtivam vcl  novationc  vel  obla^ 
tione,  mhil  intcrcft  pratfens  rcs  fnrtiva  fit  an  minus.  nt  hic* 
Idita,  nifi  pcicat  priofquaro  promillor  facultarcro  habcat  reftiru- 
endi:  tunc  enim,quia  rcs  abeft.non  cenfetui  cara  obtoluTe./.^tfi  de* 
€tm.7i.    idem  refponfnm.infra.  de  Solnt. . 

DEi  CO  N  D  ICTION  E 

TRITICARIA.. 

Tit.  in; 

AdRubr;. 

COndicKo  triricaria  undc  difla  fir,  variarem  cft.  Accorfios  eam 
abauthoie  Triticodiaamccufcr,ut&  PaulianaacFabianaafc» 
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tuthoribas  di£hc  fant  fuis.  j/.  hU.nunm  feauomtur  Bnrt.  Dnnr.  & 
Vonett.inprmc.  num.t.hj.  Nam  quod  alij  cam  a  trnicodi&am  pu- 
ttMtC*j*i.Stepk4nMmficmt*s.idminb$  rothi  prcbabile  fir.quianc 
quidem  ulla  mtici  mcucioht  incnurncuuonc  cotum  ob  qu*  tlU 
paraucft.4w*/.i, 

Ml  $. 

X .  De  temftre  nSfimstienis  remijFnJ. 
2A  Cendifttenem  TiiiknrUm  non  effeftritii  )mu,fcd *rbi- 
trdrUm.&mtm.j. 

QVr  hic difleruntur *  de  tcmporc  in  cftimarionetei  condi&io- 
nc  poftulata?,fu  pra  Utius  e  jpofita  funt,  m  Lvmum.  n.dc  Rtb* 
Qred. 

ScdcV  trgumentohuiu«*<cxtui  contUtfqaod  alibi  docemns) 
coodi&ioneroTriticariaro  non  mancrc  fliifli  juris.Qui.icnirn  miL 
la  le  in  hac  a&ionc  minor  judicis  poieftas  cft,  quam  aibirtar  ijsce* 
teris.*;  bh.vacthb dicimus  cam  quoquc  taicmcllc.  Bon*  fidci  cam 
eEc  ncnto  dicct.  permtSDV.iu  %.*cue»um.tnft%dc  AcuS\i\Qi\sczh 
juaisearanoncUerexhocevincirur.qaodin  adiombus  ciusge- 
ncHsjndex  nihil  aropHuspoteft  ,  quam  vd  partHim  convcntioue 
cxpccn*a,vci  certoactoris  jure  reus  prstftare  tenetur.  net%  sml,  qnic 
nutd.99.  de  VerbObl.&  in  fnt  lnft.de  Obl.Ex  Confld  quod  intcrclt 
vcrdcVxftimatioreici  factojudicisfubtilitatedcfnmcnda,  noncft 
cetta,  oriufquam  |udex  Je  ca  iit  arbitratur mf*c.  tot  tit.  C.  dc  Sent. 
Q»u  Vro  Ee  Q*od  Inter.Vrcf.Etg)  quar  actioncs  ccgmtioncm  cius 
adm|rtunt,noin'untftrjcta?.HisaddecjuoJrAr/.  uls.mfr*  eod.  con- 
ftar.eftimat jonem ctiam in  hoc judicio  tam  ad  loci quam  temporis 
ntilitatem  refcrciidaro;  pciindc  nimirum  ut  de  actione  arbitratu 
peculiari  nomine  iic  dicta,rcUtum  cft  infra.m  l.quodfi  Bpbcp.+.mf. 
tit%  1 .  vide  ***  asfftruimus  late.  Isb  6.  Snbtsl.  c,  1.  A  tquc  id  C  ujacio 
quoque  probatum cfojr*c.*.ud  tstfr.in  Lt.de  60  Qued  Lcrto  Le,Qc 
V  uheius  £cquitut./^.*«  lmifp.7bm.c,4,  n*m.  6.  m 

l.ult. 

HeUtaeft  in  L  3.  fupracod.fcpcrtinct  adpofita  in  in  J,  vinura.  de 
Rcb.Crcdt 
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DE  EO  QVOD  CERTO 

L.O.CQ  DARl  OPORTET, 

Tit.  IVi 

x.  Cdttfabmtts  edidi  tjr  dc7ic*is, 
2«  Vttlti  hdCddic  quare  dicdtur. 

mti  q*c*u 

4.  A*remip$*esk)udici)sdd)udiciAhddiefreqmmt*tm. 

rVre  noflro  f  quicliraaliolocoportulabat  quamquoreui  (btre^  i9 
rc  ccne  buur.pkis  loco  petebat*  Neque  igicur  vidcbacur  facultaa 
eafc  ahbi  igenJi.  Scd  quia  id  iniquum  forct.  quod  pct  abfetttam 
rciactt  r  vtl  pcrpctuo  jurc  fuopodet  fruftraii.utilisactiohsc  ivu 
vcntaeft.Vtilis  ideo  tdrcta,  quiaunlitcr  alibi  cxcrccrur,^/.  htc.  cV  ^ 
imroduccacft  ci  «quicate  ob  impcdtram,  pcr  ccflationem  rci,  pro- 
fecurioncm  actionis  dirccta-.Cw/rfc.wi  Lt.tnJra.eod.Traet.1l.Ad  Aju 
Donek\  hie.  uum.  a.  Scd  quartrt  um  eft,  an  qui  foco  t  cooft ifUtO  non  v 
folvit.quocunqucloco.an  verd  tanrum  idoneoconvcniendui  fii? 
ro  agi  fq  ue  e  ft  1  ocu  m  un  tu  m  idoneu  m  pe  rm  ircL  /  'harer.  t  pu.pt* 
pra  dcjudic  gl.hic  communcmdtctt  Uf.fctj.Coft^hle.tttmtjue^Duar^ 
€.4  h.t.  'Dtndl  htc.num. 6.  Barcolus  tamen  hoc  in  dubium  trahir, 
~Bdrt.hre.num.  i.  Moveieum  quod  ahbi  relarum  cft.eura  qoi  loco 
convcnronon  folvi:,  quocunquc  loco  couvcniti  poffc./  eum  qui. 
41  .dc  ludte.  l.fi  duo. i M .  infra.tit.i.  Sed  hoc  non  mutat, camctfi 
enim  id  indirTcrcnter  rclatum  cft,  Gc  tamen accipimus,  fi  locus  ja- 
dtcij  fit  idoncus.  l.gradattm.  1 1  ,§ . i  M  %^iun. &  //««.Rcmiffionct 
tamcn  hodie  minus  frequcntantur.Quod  r  quidcm  lure  Canonico 
cautum cft .  c  Kjtmdnai.  corttrdhentet. de  Foro  fomp.in  C.Ccd i nobis  Cdm** 
lauuscxplicatom.i»/.  i.num.s.6.&  7.doludic.f*prd.  romifutuu 

wmtfitata, 

•  AdU; 

H  1» dtlttne drlhrArU cuius  utiUtAshdlutur*' 
mV  J$*$m$d$  rei  utilitdscctrjfdert  tttr, 
|»  Bte  mtramjuam  *c* frtdejfe^ 
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4.  J^uutenus  uccifiendum  ftt  quod dicimus  utilitatis  rntis- 
ncm  habcndam. 

y      \ur*s  & fuer/*  **  ****** 

#.  tulicis  authorttastn  hot  \udicio. 
7.  Explicatur  %.f  quis  Efhejt.  &  quando  in  civili  amtcri- 
minali  adtonelociad)cctioe  liPcUotmitti  foftt. 

ARbitraria  aftione  cam  a&oris  quam  rci  uttlitas*  contenta 
cit.Ira  nimirumrci.ut  fieiuspluris  interfit  fuoloco  folviffe, 
idque  qud  minus  ficrct  pcr  a&orem effcctum  fit,  condcranatio mi- 
jMixjf  riat.it  hocirtteromnesconftar.Qiiidcrgoa  frcus  fucrit  in 
rnora,an  perindcratiociushabcndaiict(i  lpfiusinrcrfic.?  pntaquod 
res  co  tcmpore  ac  loco  minoris  abipfopotucrir  praeftari,  vidcarous: 
6c  ld  quidera  loanni  ( alitcr quam  Irnerio  ac  Placentino)vi(iiracft. 
qoem  &  noftri  fequnntnr,  gl.& Tiart.  Wefenb.  iu  Cemtn.  huins  t »  • 
nttm.6.  Ratioquc  pe.rfpicuaeft,quia  actor mod6  ctiam  plus  pctcn- 
do  quara  res  tempore  ac  loco  folutionis  fuit,plus  loco  peterer.  arg. 
%.plns pgteretJuU.de %Ail.  Prartcrca  mover.quod  jus  utilitatis  eiu* 
rco  femcl  quariitu  m  eft.**  htc  in  f.uunc  de  officio  /wi.ideoquc  eadcm 
illiexconfequcntiaurcrcndanon  vidctur.4rg.  l.nlufnprn.  dePnU. 
Qyed  igitur  Cujacius  abfurdtira  pcrhibct,hactcnus  morofi  rei 
rationcrn  habcndam,rr«cr.£ .  Ad  Afrt  in  l.  Centnm  Capna.  profccrd 
aviro  doctiflimo  vix  (atisacciirateputoc(Iec6fcnptum.Cumquia 
fpcctaturqqod  rcvera  intcrcft  crcdiroris  fuo  Iocoreccpitfe,  §.fin. 
infia  eod-id  autcm  locum  ac  tcmpus  folutionis  cxcederc  non  debcr, 
tumquiarci  conditioin  odiofisnoncft  nimium  gravanda.  Donell, 
Aif,»*>M.Ncquc  ramen  f  inde  fcquitur,  moram  fuam  reo prode£ 
(ctcoutra  1.171. t  pen.de  3ty  fnr.  quia  nocet  mhtlominus,  curn  c  di- 
ycrfoineodemcafu  multo  amplioris  intercflcacroris  poftlrquam 
rcij  &  rurfusnocetinactione  ipfacontinuanda.  Etab  nac  fcntcn- 
tia.uti  principijs  jur/s  conveniens  in  judici,s  non  cft  difcedcndum," 
Deniquc&  »quoddicirous,utiltrarij  rationcra  habcndam,id  itaac. 
cipiopor tec.fi  rcoculpa  vcl  moraqueaumpurarj.  Nam  fivi  majo- 
rc  bclji  vel tempeftatis  dctcnrusnon  comparuit,  contrarium  erir. 
l.cotuinuus.\  ^7.%. xjnfrn.de  Verb.  Obl-gl '  hictn  princ.  Wefen,  d.nttnt. 
6.  Id  cnimquod  intereft.in  hac  actionc.culpas  vcl  mora?  quafi  rccna 
caj.Mltjnf.eod.  qtaam  non  mereturextra  cuJpamconftiturus.Per* 
inde  diccndum  eft,  u*  actor  t non  roinus  quam  reus  in  mora  fucrir, 
quia  rccepturo  eft,moram  moii  compenfari./. / r.  de  Compenf. jnnc. 
urg  L<).  in fine  de  Vfttr.  Sed  cft  hac  » ln  rc  roagna  fcrapcr  judicisau. 
ihQUMtd.l.continuus,  $,a< 
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$♦  Si  quis  Ephefi. 

QVi  Ephefi  dcccm  aut  Capuas  ♦  hominemdati  ttipulatus  efr. 
non  debct  decra&oalrero  locoexpcriri.ne  auferac  reo  utilica- 
tere  loci.  ut  bicMoc  ita  nifialterutrolocorum  agaiur,  cum  enimde 
itaexperiti  liccbir  fine  locialtcrios  adje&ione,  ut  coutldtex  $.  Scm» 
voU.  i.infrabic.Scd id a*qua ratione  tcmpcrarum c(t,nifi  mtcifit  rct 
locum  adjici.  Cojial  fojlBart. *Bal. isfng.  bic. Quemzdmodum  & 
i<km(tatuuncJnarcu(acioiK  critrtinali,licctalia$inea  lucum  de« 
lidti  exprimere  noo  fit  opus.*^  tjuod  aUegant%  U  UbeUorum.  de  Accuf 
$. Nunc de officio.j Rclauu  cftin ijs  quas ponimus  fupra  in  ptinc. 
huius  1. 

Adl.quodliEphctl.4. 

1 .  ^icerto  Uco  debet  ibidem  ttnvtntusin foUm  firmndm 

2.  Vtilttas  ttmporis  quodbic  kubend*  dicitur,  id  torfg  in+ 
tespretes ,  fed  non  rttft. 

j.  Senttntid«uthorisdttdrt.&num.7. 
4.  fudex  quantum  pcfiit  in  \udici\s  firiclis,  &  tddtm  ft+> 
jjue  txuttltiatetemferssferierbmdrtd.& nu.  5. 
6*  ExfltCdtut  /.  7  6-  de  K  ObU 

QVi  certo  t  locodare  promifit,ibideni  contenflus.in  fohro  fum- 
mam  promiMas  condcmnanduscft,  nifi  quid  ultra  convenc- 
I !t»vel acceueit!  tcmpons  utilitas,*/  bic»Scd  hoc  interprctes  •  tor* 
fir,qtiod  ibidcmcriam  utilitas  tcmpotis  habcnda  dieitur;  ptomde 
Accurfiusharc  verba,  T^ijiquod  ejfet  fiioul*tus%  vel f  temforit  utili» 
tss  imervemt%cQn\wu€iim  accipit. tf.btc.  Haud  cnim  cx  lola  cclla- 
tione  tcmporis  a&ioncm  lllam  arburanam  putanr.g/.  &  Uf.  bic 
Doneli.  tbid.  num.a.  quod  non  ♦  admittimus,  cum  hic  lcparatim  de 
unluate  reroporisrocntiofiat  vcrbis  dcfcrti^Cui  addcl.lt  fultduro, 
1i4.dc  Vcrb.Ob)«ubi&pcrindein  condi&touc  fundi  eius  quod 
inrercft  ratioadmittitur,  ejrini  ulufupra.tit  t.QUccunquc  autetn 
aftioftricT:i  juriSjCuroadxftimationemeiusquodiMicrcft  vcnitur, 
firarbirraria.CercumcnimcftUnftriaijuri»  jndieijs  judiccm  ni- 
hil  atnplius  poffe,  quam  licet  cxpartium  converitionc,  vel  hquido 
certoqueacrotitjurereuspr*ftare  teiiCtur.  not.ini.quicqmd.  99  d* 
Verb  Obl  &  tn fiu  Injije  Obl.lx  Cow/TQuando  igitur  hoc  cafu  eius 
quod  imcieft  rauo  habcndaeft,**  hic.& add.l.ult.ttt  1.  dJ.1i4.de 
Vetb.  ObU  cavctdnccdum  per  judiccm  finiia,iiroper  ioccita  cft. 

A  aaa  UU 


u 


Digitized  by  Google 


S54  BUSIX  I€.  COMMENT. 

tit.  C  d<Setu.  Q**  pro  5«  Qucd  /nttresT-  T>rof.  rcct*  diciraui  ccrrf 
conaictioncmcx  icmpons quoquc  utiJirate  ficii  inccrtaro.  Srricii 
enimjur.snonraancr,  arbirraria  igirtfr  fiaroportet.  Atque  hocer* 
jam  Cu  lacius  piobavir. trdLSM  tstfr.  *d  d.l.  Centmm  C*pu*  tnr 
<od.*b>pU»ev.S*bttLnoflT4sMb.6.c.i.liicl6  h*c  icmenria qu£ 
caulas  con.emionum  onincs  rollir,  tanquam  beni*nior  arnDler 
t>  icr.da  eft.Ncc  routat  I  hi  filiusfanulias.7f.de  Vcrb.6bl.ubi  fauk 
uir  cum  quis fundum  Uipula.us eft,non  vcnirc  fruetus  qui  ftipula- 
Houis  tcmporc  m  co  fbcrut,  quia  cmm  hi  nc  quidc m  ofc? moraro  m 

V?l°rn d'",oncm  vcn'u ^^P^^deamMs.^.fiMc^e. 
lM  yfur.idtx  propna  ftipulationis  naturi  fit;  non  raroenob  hoc 
lariouus  qnodinrcrcft  funduro  anrc  rcccpillc,  confumitur.  p(r 
tex.m  d.L U4.de  ferb.Ok.  Et  quidcm  an in ftricri  jnns  judicm  fru. 
cruuro  rano  hubcrda  lit  alibi  commoJiori  rractamu*  occalionc 
Vkdc.qu*  nos  m  /.4  de  Vfur.  &  Ub.  noflrnm.  de  Off.  lua.  c.7  num.  ^ 
4^4«.-f4.4|.u.ptorof1rocr.im  kriicft  fdocuitfc,  i,,  actioncex 
ftipujationcob  moian,  ciusajuod  mtcrcft  ranoncm  lubcn  *  con- 
oictioiicmccrti  quoquc  ob  n.oram  admittcrc  rarioncn,  uusquod 
inrercft,  camquc  hac  occahonc  arbirra.iam  hcn.  Jtaquc  condictio 
7,  quidcm  ceru.ubi  ilfe  compctHMn.ruuc Odai  elt  etiam  m  pcrempra. 
l.Jifervum.9i.$.fin.deVe,b.Obl.  rcstamcnita  ccnfcruracfi  Mh. 
raanocond.carur,/.,./^,  Con.fnn.cum  res  adcffcctum  eurn~dc 
TcniaM,  ,udci  rcm  rcUitui  jubcns,  deprchcndar  eam  i.ou  exftare  / 
Vnres-iiiMcre.61 \deRctVmdr\n  propoli.o.gituriumciar,  iddocuiG 
habcrT^M  "  ftlDulaUonc  ob  Wl™>w  quod  inxcrcft  uuonc* 

I*  Argumentum  huias§». 
2*  C$nciliatur  $ff$jitum* 

It  ^lntcrduro.jQViaharcfacrioarbitrariacftJudcxexcaufa  rctJ 
xn  r  ,  ^5^/crdum  abfolvcrc  potcrt.dcpccunia  ibi  paulo 
poft  foIvc„da,ubi  Kl  futurum con vencrat.  Vcrb.  SlTfiKS 
pccou  dicarux  actori  oblata  vel  dePolit,,vcl  ffcile %  ve„da  m 
h,c.  Ncc  routat  quod  aliis  diciraus,  futuri  r  reropori  tractaru  ro 
^udice^no"'6^ 

poncndasciTc.quia  idita  eft  ^quandonon  lubert  juftacaufa  rca* 
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Ad  I.  Ccntum  Capuac,  8. 

1 .  KArbtiwU  ferinde  datur  in  fde)ujf(trems  nt  in 
frintifalem. 

2.  £htomodohoc  Accifiendum  Jtt.  ejr  num*$* 

3 .  Fidc\ujjbr  in  utilitatem  ob  moram accidcnte nsn  tenetnr. 

4.  \^imfltath  eitts  rei. 

4'  Conciliatu*  t.mora-SS.  de  Verb  ObL 
7.  Ccnetlidtur  l,qu£ro>$4-  Locati. 
S>  Ritio  defnttionis  in  bdc  L 

ACtio  arbitraria^  pcrindc  in  fidejuflbrem  dauit.accrcMtorera 
ipCum.hic  tnprinc.  Sed  hocita  ne  fide)u(Ibr  anre  convcniatut 
quam  reus  in  1  lccum  conftiturum  venircpoiTit.  ineft  enim  dies 
h*c  obligationibus  hujufraodi  tacite./.i.J.^w/ ua.6.fup.  eod.  Adeo 
utnecconvcnirindcjulterqueatpriufquamcV  ip(c  eodem  petvc- 
nirc  potuillet.  l.fiteftamento.+y.  §./?«.  de  FtdejuJJ. 

Vcif,Necoporrebit)Quoddicimusfidcjuiiorem  f  actione  arbi- 
traria  tencri.id  ita  accipe, ut  ob  hoc  tamen  non  in  arnplius  condem- 
netur  propter  moram  zt\.ttx.hic.&  l.fin.inf  .eod.<\u\ip<sni  rcifide- 
julforiaro  obligationem  regulariter  non  auget  /.6  8.*. i./.jfa,  inf.de 
Ftdejujf.  Idqucufqucitat  eft.utfi  poft  naoram  a  reo  commifsam 
actionis  huius  nominefidejufsoraccipiatur,  non  ultra  fortem  con- 
veniendus  fit.  d.  t  fin  inj.eod.  Proindc  lis  advcrlus  eum  nonatirec 
t  untineftiroaturquanti  intereft  actoris,  Capuae  potius  quam  alibi 
folvi.quam  fi  &  ipfc  fidejufsorfucrit  in  mora./w  tex  verf.  necopor» 
tebtt.hic.facit  Lfi  teslnmento.^.  %.  fin.  inf.  de  Fidquf.^l.  Hart.  DT>. 
hic.  Alias  igiturinpromifsam  fummam  tcnebuui  iolam,  &  mora 
rei  non  noccbir  fidejufsori.itfAic.  & l.fin» iJi/.Quibus  opponi  f  fo- 
let  Lmora-88.de  Verb.Obl.  quamura  rei  fidejufsoii  nocere  finituc 
vcrbis  duerris.Scd  hocin  perpetuandaobiigatioiie,  ut  nimirumfi- 
dejufsorreiinteritu  non  libcretar././J  acolono.  r#.«.  \.  de  Ftdejujf. 
non  utfidcjufsor  ob  hoc  in  aroplius  conveniatur  Opponictum  t 
folet  Lquxr0.  f4.in  princ.locati  •  ubi  propter  moram  rti  fidciufloc 
etiam  in  ufuras  dcfinitur  teneri^Scdibiproponirur  fe  unaobligafse 
ln  omn£  ca  ufam.RcguIariter  enim  contra  e(fe  ex  eodem  tex.  pater, 
£x  quoconlrat  quia  ufuras  in  bons  fidci  judicijs  non  raex  obliga* 
tioneproficiicuntur,  quaofricio  judicis,  idco  regularirer  in  illjsfi- 
dejufsoicm  fimplicius  acceptum  no  tcneri.  Atque  harc  cfl  ingenua 
liorucapiru  cocihatio.Quasquiadiverfisinterpietibusdivctfimodi 
tcniata  cfiV. tutius  cft  inancs  plcrotuque opcras  hactenus  omirrere, 
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quam  futilitcr  ijfdem  lempas  pcrdcre.  Ratio veroqaatconftathi* 
lcgibus  u  ^piiciusin  cauiam.principaleobligationem  contra&am, 
cft  ca.qui*  h»c  dcftipulatiorc  natuta  (uaftncti  juns  agitur,  in  cu- 
jus  obiu»ationcm  rcgulatitcc  nihil  vcnire  quaro  idquod  cxprefc* 
acrum  rifc.conftat.iwM»  Ig^de  fer*.0*/.quod  inoppofita  lcgc  j*. 
qu.^clocattoncbomcfidci  agitur.non  iiaen%etiamfi  vctbotcnus 
,  non  10  omncm  caulanvohligatio  conccpta vidctur.  jD«wZU/V. 

Adl.is  quipcnult.- 

I.  J%ui  eert$  lote  fi\vert.tenttui,ittv'uoBif*Ut*ri  d/ihi: 
plvereruqutu 

j.  £utd f  du fh*     *d) pt» 

3*  UnaltAturU cenunuuu  iJ7,S.  ettm iu, dcVerh.  OhU 

« 

i  Viccrto  Moco  folvctc  obligatuseft  t  invito  ftipulatori  alibi 

VJiulvcrc  ncquit.  tex.bic,  Plancii  duplcx  loci  adjcctiolit,  Jn  al- 

•    tciutrorcus  *•  corvctuii  pexcft,  icd  &  iplc  potcft  alierutro  priufc 
quaro  in  altcio  convcniatutiblvcrc./.a.  §.  SctvoU  [nprkeod.  vide 

,  qu*  nos  tn  d.l.i.§.Ji quti  Epbefif*prkeod*NccJ  mutai  1.  continuus. 
j  37.  %.  cum  ita  vcrb..vcl  quuuubique  poteft  folvere.  de  Vtrb.  OhL 
idcnimiracft,  volintc  crcditorc.lnpropoliro  vcrd  dc  ftiputarorc 
invko agimus.  Elapib enim  rempore  quo  commode  teus  m  locura 
loIutioMis  vcnircpotuiflettcrumahbiconvcuiriporcft.  /.  *W«.  l$¥, 
kfin.de  ludic.. 

Rclata  cft  &e*pofita  fo  U  ccmunitCapu*-.  fup.cod. 

DE   CONSTITVTA  PE- 

CVNIA. 
Tit.  IV. 
Ad  L  i. 

u  ^Athe  ete  CeusTuun  Uurtftuuriu  ejl  &  auurt.  &> 

t- 

3,  \An  tse  f  tfigemiMi  ttiiefi*. 
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CiVi  debirumf  ccmfttrasumcftlure  Prrrariocx  con&ituto  ha- 
ybct  actioncm,  idque  ob  naturalem  a?qtii tatcm.  text.  bic.  Quod 
velmaxime'  hodic  t  itaeft,qoia  edictum  1'raroris  ex  compofitione 
luliahi  piiusj&poft  cotrpiratione  Triboniam  jons  ptfpctuiau- 
thoritatcmhabetjcocjuc  conftirurum  cffectum  fortiri  inftarpacci 
legiciroi.cenfen  utcuvqncpotct\.pert.6.fipra.dr€P*&.  Planiquod 
nonnulli  hinc  r  collignnt.ex  pacto  quovis  geminaro  icttonem  na£ 
ci.  C*ft*l.poFtaltos btc.id  ita  quidcmcft  quandoparrium  contenfa 
fuperpacro  pnon  cooftitutum  initur.  Quotics  vcrd  id  ahas  itafit, 
judicis  arbittio  rclinquimus.  Ncquc  cnim  ex  quovis  pacro remera» 
lio  vel  gerainatoaccioncm  dzmus.videquA  uote  m  l.i.fip,  Ot*PaS. 

v.  ^ninutilisffifu/aticvaleatuteanfiitmum; 

2.  Ctnci/tatur  Liy.  p. fen.  de  Paft* 

3.  Lxtn  &  quatenus  vera  regula ft.quadscimus^quedags 1 
ncn  valet  ut  aga  9  valeitamen  ut  valere  fateff. . 

^.Eum  qui.J/^v  Vi  ftipnlari*  fibi  voluit;  nonconftirui.inutili  fti- 
lationcconftitutt  actioncra  non  pith.tex.bic.  Ncc 
tnutat  M.fi  unus.i7'^«pcn.  iuptade  Pacr.ubiacccptilatioinunlis 
valctinvimpactidcnonpctcndo.  hoc  enlmideo  quiacxccptio  fa- 
ciliuspararur  quamacrio.<£A^»cGcrcrumfitex  hoc  vcl  iilotextu 
argumcntum  gcneralc  colTigarrr.Quodnon  valct  ut  ag+»  valere  ta- 
mcn  ut  valerc  poteft,  officiointcrptetif-  miniis  rccce*  fungar.  Sunt 
quidcm  fpccicscompluresquibus  id  quodago  non  valcc  ut  agere 
decrevt,valec  ramen  uc  valcre  poreft„  ut  iu  d  l. ij.$.pen.  t.cum  emp* 
t9r.de  T^fcin.Vend.l. fiaccepto.de tAccept.  i.Sc*v»U.76.*dSC.Tre~ 
bc/L  l  ex  ea.  $ .  r .  de  Teft*mJ.}.C.  Tbeodsf.de  Tcjlam.  Ex  advcrfo 
fuot  fpccicsalia^Quibus  quandoid  quod  agonon  valet  utago,ne 
<juidcm|urevalec  utquodammodopoirccxcoquod  fiipcrcft  c  ne» 
gotio.vaiere  videacur,**  btc,&t  t.f.fiquu  ita.  de  Verb.Obt.  tverbis 
ctvilibm.& t,tn puptltari  deVuli.&Tupili.SMbft  Li.dejure  CodiciL 
hfidetcomtmjfum. §.  i  .de  Leg.^.t.ex  tejtameuto.C.de  Videtcemm.  &  a-  ■ 
tibt-  Quxomniainfingulis  frccicbus  divcrsc,  pro  diverOtatefpe»- 
cictura  fuut  obfcrvanda,  nec  altcta  altetis  opponenda. 

i.  Sim»Umflm  ind$tem<an^kuM 
quid  \nris. 

*  giMtmetJiflmpamfKtre^ 
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/•  Jguid/t  povdndi  onimo  ulira  quimfacere  poteff  promifc» 
fit.  &  num.  4* 

5.  uinid  conflituipefftt  quoduntttm  civiliterdcbeiur. 

*         maritus  plusin  dotemconftiruat  quimfaccre  nofljr,  in  foli- 
^Juraquidf  m  obligatus  cft,uljra  tamcn  qua.n  faccrc  poteftnon 

»•    eft  condcmnandus.f*x.A/V. in princip-Scd  Ci  t  ycJ  ipfc  vcl  tcrtius  cius 
noroine  plus  folvcrir.re  ipfa,ccflat  rcpctitio./.^ uod ucmme.%-  tfr  /-9.' 

h  fup.de  CondtH.  Indeb.  Quid  crgo  fi  iiovandi  animo  t  uhta  quam  fa- 
ccre  poflit  promifcrit?  Jartolus  Sc  in  novationis  fummam  condem» 
nandum  putat. Btrt.htc.  Coftaliusconrram  /.  9 .fup.  de  Conditl.  In- 
deb.  cuius  fcntcntum,  quia  benignioreft,  in  judicando  fequirour. 
Ratioeftquiaconftitutumac  pattum  ciufmodi  contru  boncs  mo- 
rcs  &  debitam  reverentiara  foret.  /.  «//*,  14.  $ .  fin.  Sol.  %M*trim. 
Qu*autem  ftipulationes  eiufmodi  funr^non  magis  cjuaro  pa&a 
ejufdcmgeneris  icrvanda  luaU.iltpulatto.bi.de  Vtr£0£/.quando 
iraquc  novatio  non  alio  modo  promiftloncm  rcformat,  quara  quia 
prioriscontra&usnovandicaufain  ftipulacionem  cft  transfuia;  re* 
eec"  dicimus  nec  pcr  novationem  hanc  naturalcm  reverentiam  mu« 

4.  r ari.Ncc  refcrr,  quod  pcr  t  novarioncm  obligatio  prior  toljit ur,  nc- 

que  enim c6  magis rollitur  rcvercntia  moruro. 
j,  Vcrf.Si  quis  autem.)  Ex  hoc  tcxtu  conftat  t  id  quod  tantum  ju- 
recivili  debctur,  verbi  gratii.cum  quis  acuoncm  jure  cfticaecra 
habcns,exccprionc  pa&i pcrpctua  cxclufus  cft, ccnftitui  dcbitura 
hoc  non pofle.  tex.&7)7).hic.  Nam  quia  hoc proprcr  tzceptioncm 
perpetuam  habctur  pro  indcbito.  l.ftichum.9  1  ntturalu,  dc  Solut. 
reftcdicimusconftiturum  fupcr  co  iniri  non  polfe.  l.i.verf  utnon 
erubefcdt.C.eod.  Idcmquc  igitur  dccartens  caulis  e1  quibus  jureci* 
vili  exigi  poiTct,  naturali  tamcn  non  debctur,  dicimus .  ut  pcr 
DD.hic. 

Adl.cumqui. 

1«  Inprovincid  conflituens  feRmd  foiuturum  an  ey  quando 
temforeiegd^ionisconvemriqueat.&num^ 
3.  Explicatur  hicttxtus* 

**  $.lu!ianus,i.)TN  provincii  *  conftirucns  fc  Romae  foluturum, 
jlpaulopdft  legatioms  cauia  Roroam  vcnir,qu*fi- 
turo  cft.an  ibidcmdurame  lcgatione  rcctcconveniatui?reiponfum 
eft,revocandidoiriimiuscfic  ut Ltc  tn  2.refpcnf.ldcTvquc  cft,liquis 
wlpcolcgauonucoDuiiucrit  qtiodamcdebebat././^Afw/^i*- 
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nemj  ^e/j^iV.Necmutatthictcxtus  i.refpanfo.qtth  isobtinet,  fi  * 
legatus  Roroae  cxiftens  quod  antc  ^ebcbaiur  ibi  non  conftiruat 
fimplicius,fed  c\ibidera  folverclegationis  tcropore  conftituat.Nos 
•uteminfpecieea  vcrfabamur,quaexiftcnsquidemin  Joco  lega- 
tionis,  conltiruit,  nontanfcn  noroioatim  lbidcm  fetcmpore  Jcga* 
tionis  foluturum.  vidt&qua  obittr annetamus  fupra  InlX.  dtludtc. 
Idcnim  inconftiruto  vcl  conrra&u  lcgari  folura  infpicitur.  l.j.dc 
Ltgat,Na,m  quod  alibi  t  generatim  dehmrur  legature  in  locolega*  §, 
tioniscbcontractum  lbidcm  initufn  rccle  conrcniri,  l.Ji  Itgattonu. 
if.de  [Mdie,id*d  conftirutum  cius  dcbiti  quod  aiibi  conrra&uni 
cft,non  pcrtiner.  d.lj&.  dc  ludtc, 

1.  Jthumodb  mifiendumft  quod  dicimusid  folumconfli- 
tuiquod  debetur. 

2.  ConBttuens fe  fro  a/io  pignus  efaturum  tenetur. 

%*C\  Vodexigimus,)Quoddicimu$t  idfolura  conftitui  quod  de-  x; 

^^bctut.d.l.i.vtrf  ut  nouctubefcat.  C*eod.\n  rcraaccipicndum 
cft,  nimirum  utnon  is/olusqui debcr,  fed& nominccjufdcra  a- 
Iius  conftiruar  re&c- jw  Jbje.Idquc ufquc  adco proccdir,ut  cV  dctco-  4? 
ftirutorcnearur,quiconftituit  fe  pro  alio daturum  pignus  l.quiaM- 
tem  i*.$.i .infra  coeLnxm  & rcs  una proaliaur ex convcntione pat- 
tium  (olvi,itaocconftitui  pcrclb/.  i .  %.  anpotttt.  fup.tod.  Sc  fac/Jius 
igirurxfttmatiot  em  pro  redcbiracx>oftiiuir«cptumeft4/.frf>W(£- 
firi  ii.  inprtnc,deConfi.Pec. 

Adl.fcdetfi.7-.j-1*  &1.8* 

SlmihiautTitioftipuler.Titio  conftitui  fuo  noroine  nequif,  ta- 
metfi emmei  folvi  poflir,  non  ramen  ipfe  acrionem habet.  Si  U 
gitur  pofteaquam  mihi  foli  conftnutum  cft,folvcrisTitio,  mihini- 
fcilominus  tencberis.fr*.  /?iff.Nec  lmpcdil  lf  fi  lta  ftipulatus.  j 9.  dc 
Solur.quiaeaitaacccptaeft,ficonftitutum  fcquarur  ftipularionera 
incontmenti.tumenim  ftipulationi  adiectus,  inconftituto  ccnfc- 
tur  reperitustpetinde  ac  fi  julTcrit  ftipu  latorcV  folvere  eidcm  J./.  j  f, 
de  Sotut.Sc  quod  initiocxprimitur,in  ftne  ccfctur  repetitu,  i.^^.fau 
dc?aQ%  Rcliqua  huius  matcriaufactamus  latiusinfra,  tnLpen,  h.t. 

in  I.haclcm.s. /1. 

QVae  Doctcrcs  hoc  loco  iatius  difputant,  an  conftitutum  inde- 
biti,  quodctiamfcivit  conftitucns  non  debcri,  valcat  in  vim 
donationis,an  minusjid  infra  tracuraus,  tn  Uult.  ced,  tih 

Ad 


j/0  P.  BuSlI  lCt  COMMENT. 

Adl.qui  autcm.  i*. 

/  QEd  Bc  C\  qaif.  i.)  Notandam  eft  Mc,  fi  qais  conflitu.it  aliura 
l}pro  fc  fidc)uflurum,conftitutum  valcrc,r*c  viiiaricnaTi  quaG 
facram  promiferit  alienuro.  J./  mmalimm.  Inf.  dtlnut.  Stip.  quia 
intelligiturconftitatllc.fcfactarum^cararururo,^/ /Bart.Caftr.bic. 
Quamobrcm  fi  per  moramcoitftitaentis  coromiuatur  qud  miuus 
lllcde  quoacrnmeft  fidcjubcret.velaliuro  perindc.idoncum.vel  id 
quod  intcreft,foIvcre  tcnctur,fin.vcrd  moia  ipiias  nulla  fucrit.con» 
uariam  errt.  tcx.bic. 

j.  gucmcdo  (onfliiutum  fiat.  ' 

2.  J%uid fi formk  Bipuiationis  fiat. 

3.  ExflnataBtt$ri\jcntcmia. 

**  (~\  Vibu&unque  idoncis  *  ?erbi«, adeocjue  &  inter  abfcnres  coo- 
V^ftitatum  heripotcft»  m  btK.tjrLamiaam.i6.  ihf.&Ltmmaui.  §. 

*  p«.#»/r*f^.Plaiier1'Vcrbis+Jtipulat»otti$folennibuscon(tuuatur, 
vcrbi  gratti>conftitois?conftitaojdque  ipfum  intcr  prxfentcs  fiar, 
majgisd^ciroaaftipuJaticmem  contracram.  0  D-  btc.argm  /.7  f .  unod 
h  f^dtPm»\t^UMtfi>  tamer»  t  hoccafu  ftipujatoriam  acuonem c um 
civiHdamos,  quia  prorroria  hatcnon  alitcrubtiner»  quam  fi  civile 
judiciuro  ex  ftipulatuccfrct.^*-.f> DD.iu* .decemfttnta.  9.  Infi.de 

a»  osfct.Ex  quibus  t cvcnit,  [acoburo  Butrium  miniis  rccrc  in  conira. 
riumdifputafte.Coius  camentcntcmtaadraitrcndaeft,ii  partcs  hoe 
difcrte*  cgerint.uc  non  cx  ftipulacu.fcd  conftituto  agerccur.  ferdj, 
7j.iuclf<rittli7act* 

Adl.Cduo.  16. 

STduoqqafireiconftitaanr.cunvalrerosgi  111  folidum  poreft,/# 
6iV.hocira1atfi  tert*j  nomi.ieconftiruerinr.bencnciomdivifio» 
nishabeant.iv^*  *»c.i.junc.NoveU.i  1  f.c.6  luit.C.b.f.abiquicd» 
ftiruunt,  fppndcntvcl  ndejubenr  norrinc  alterius,  eodemcenien. 
curjure.  Excipefidivifionis  bxrneficio  rcnunciatumtft;  quia  quif« 
que  bcneficiofibiconcefio  rcnuncjat  recte/  fiqnu  inconfatkendo. 
ubinot.DD.C.de  Pact.Sc  hoc  igirur  in  propofito  qucqrc  moribas 
obtinuir,  An$el%& SicbUrrLnltiC.eod.6c  cgo  refp  cmdidrfftciocon. 
fflltusa  Pranoic  ZuoIlanOjincaoficcrMatfch.coittraHelJ.&aliai 
jzpe» 
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Ad  1  .fcd  ctfialia./7.  &  1  itcm  illa.  1 8. 

HTslcgibus  doccmur  flftorem  non  purgaremoram  recipiendi, 
vcl  vcnicndi  ad  locum  pretextu  dm~icHlratis,quod  in  dcbitorc 
non  ira  clk  conftat.  l.quod  te  mihi.  r.  de  Reb.Cred.  L\  .f.jin  de  lAct. 
gmp.Hart.in  d.l.auod te.^r  TAnorm.in  c*brevi.de  Jurcjur.hn  autcm, 
quandodcbitor&creditor  diverfi  foti  funr,  credicor  fornmrei  le- 
quaturnec  domi  fuae  pcr  lapfora  diei  conftituatorin  raora,  pluri- 
bus  iofra  tra&arntn.  m  ijmrauakVJkri 

Adl.promilTor.2i. 

Allegatur  fuprainijsquar  ponimusadl.  e.  §.quod  cxigirnus»  fub. 
xin.h.t.  &  cxplicaturml.i.dc  Condidt.Fuir. 

^  •  .  • 

Adl.fi  poil.22. 

1.  Hdreditate  evicla  aut  exfideicommifio  rettitutaanex 
conshtuto  adionem  habeat  pojjejior. 

2 .  De  atlione  Tide)uJJorta  tdem  \uris  in  hac  re,  quod  de  con- 

Jlituto  efi. 

3 .  Conciliatur  U fi tihi. 1 7.  %.fen.  de  Pac7. 

4.  Et  quatenm  ea  accipenda  ///. 

SI  hasrcs  cuiconftitutum  teft,  h.-ereditatem  ex  fideicomraiflb  rc- 
ititueritjde  conftitutoa&ioncm  non  habcr, fideicommiflarius 
h.ibct.Idemque  hacrcdirarc  cvicla  dicimus.r<\v/./E7/<r.Penncic  toimi- 
rum  ut  &  hdcjulloria  adlio  per  harredcm  quarfira,  hartcdirate  rranf- 
lata&  unatranfit.  /.  hares.uinpnncip.  dcVtdcjuff.  N^nmutar  M.  fi 
tibi.ir.  f.pen.deTtct.  ubi  poflcllor  ha»reditatis  cidem  pacro  fuo 
ncc  obcllc  ncc  prodclle  pcrhibctur,  hoc cnim ira  in  adione  diredra 
quamdiu  juspcrhacrcdcmvclpoflcHorcm  quarfirum,  fideicommif- 
faiio  nccdum  ccllumeft,  tenctur  puta  harrediad  ejuldcm  ctflio- 
ncm. l.Ji hd.ru* f  <).ad SC, 7V*£r//.Quanquam&  fi  tatum  +  negotiura 
hxres  non  habeat,  bcnignius  dicunuSjncc  prodcfle  rcc  obcflchar- 
rcdi  polTcfsoris  pa&um.d.l.fittbt-S.cuwpojfeJJor.quod  von  itaeiit.fi 
ratiriccr.tumcnimomnc  cmolumentum  rcltiruct. /. poft SL.l.fedJi 
Uge.$,pettttoJ.cvicta.l.[tpofeffori.§.att.ScnatU4.  de  Pct.Har. 

l.Quidam.26*. 
Rdata&cxplicatacft  inijsquseponimus  fupram/.i^.  $  fin.coi. 

Bbbb  Ad 


4» 
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Adl.fi  quis  duobus,  pcquU» 

3.  KSiuwfi\  tnterpretatto  Ludata. 
j.  Qn\aiiy  tmendatio  in  boc  textn  fupervacttd. 
Dtfferentia  ftipulattonis  &  confiituti. 

K  Ql  duobus,  verbi  t  gtaria',  tibi  aot  Tit io  pccunia  conflituu  fit, ' 
^tioquc  qui  foli  conftituto.non  ewara  obligarioni  prim*  fuit  ad« 
jccrus.tbluatur:  dcbitorquidcm  iplojive  roanctobligatus,f<dcx* 
ccptiouc  ruruseft  conrracrcduorem  ptincipalem.«f  hic.  Itaque  re- 

%.  Cic  t  \ ccur ims  hac  vc rba.pwp/  /4  atlione pecuma  confkituta manet  ok- 
ligotus,  iraaccipir,prioriactione  ciusfecuniz  nominc,  qurpoftca 
iiiconftituturadcductaeft.^/.Aic.Cujaciustigirur  hicmcndunieflt 
purat.eV  pro  propria  actionc,lcgir,pripri  acjione.  Emcndatio  tamen 
hxc,quiacx  conjecturacft.pcnitus  fupcrvacuaeft.Elr  igiturhacte- 

4*  nus  t  quoque  manirefta  coniiituti  &  ttipularionis  dirfcicntia*  nam 
ii  Titio  uni  (lipulationi  inlerto  folvatur,  ccrticondictioper  folu? 
tionsm  ipft  fartam, toliirur  ipib  jurc :  quia  etiamfi  cx  confcquentr 
ftipulaton  conlhtutum  fitfoli,  polteavcro  Titio  ftipulatione  com- 
prchcn(ofolvarur,ipfo  jarc  libcratiocoiuingit,  l.Jitta.j^.  drSolut^ 
Ufium.qui.s6.  %.qui  fiki.de  rtrkOH* 

.  -  - 

Adl.ulr..  * 

/.  Siconflitutum exfalfacaufa fit^ndt con^ttnt» afth fiu 
2  St  qnis  indebunm fciens  confittuaj,  an  aonare  videa/nr, 
nuomodo  dtfputatum  inter  DocJores  ft* 
3«  Dtfpntatio  ea  c onctitata. 

Slconftirutum^cxfjlfacaufaper  juftumerrotera  conftiruentw 
promarrer,vcibi  graria,quiafc  Titij  hzrcdcm  putabatcum  non 
cllctrcefsat  incumde  conftituto  actio,/or./.>/r  Bald.  in RukmC.eod\ 
Quidergolif  quis indebitum fcietis  conftiruar,an  donare  vidca* 
tut?  I  ifon  &  Faber  non  purant../04».  Fab.in  f.fi conStuuta.  de  tsfc- 
tton.I*f,tl>ideMjtur».4e.ZaftnMm.ii,  Quorum  fcntentiam  adjuvat 
ouod  (tipulatio murilis  non  valet  iu  vim  conftituti.  /. i .  $.  eumqui. 
fttp.eod.undc  argomento  a  contrario  fenfu  colligas.nec  conftmi*- 
tuminutilcvalerein  vimdonationisautalteriuscomractus.Auget 
opimonem  hanc,  quod  jurc  Digcftorum ez  donatione  non  erat  ao 
uo,notJol.il ,C.W*  Dwuiw*..uudc  ncc  ex  ioutili  con ilituto in  vira 

doiwr- 
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donatfonis.actio  danda  videtur  etiamnum.  Quibas  adde  qnod  ftf- 
pra  refertar,eum  qui  necdum  ufurasdcbct, ti iTortcra  &  ufuras cd- 
itituat,infolani  fortem  teneti.quiaipfaduntaxardcbcbatur,  l.bae* 
un*s.$.fiit.f*prdcod.Vndcco\Ugis  ncc  hoccafucx  conftttutodo- 
nandianimo facro,actioneracfsc,quia necantcdcbebatur.  Alij  ta. 
men,  actioncm  quidcra  conftitmoriamcx  haccaufa  ncgant.ccte- 
*  lumquiajure  Codicisex  pactodonationis,  actioeft./.yl quis  *ncn» 
tum.  C.cod.  &conftitutocouti  donandi  animofacto,  jure  faftcm 
Codicis,actloncroproducipuranr.^/.fi4rf.C4/?r.5^/»'«"»  d.l.hac* 
tcnm.fup.cod.  Movct  eos  quod  dicimus,  cujus  pcr  crrotem  dati  rt- 

pctitto  cft,ciusconfultodaridonarioeft,/.f*i*/.fi.^^7,'r- Sc<i 
hoc  qnidcmira  eftad  lmpcdicndam  rcpctuionem  ejus  quod  tpfo 

actu  folutum  cft:  vcrum  ld  Iibcraltiis  quam  par  cft  ex  conftitutione 

novafquod  jurisgcnus  quara  ftricriflimc  fcropet  accipirous)  ad 

convcntioncmaliam  jurc  civili  lnutilera,  producitur.  Fgo  ignur 

refpondijusex  fac*topenderc,&  Iafonisffentcntiara  rccipicndam,  ' 

quandoparcr  conftituentcra  forrni  ac  vcrbis  conftituti  ufura,& 

eriamfi  dc  fcicntiaindcbm  conftct.inutilc  conftitutum  eflci  vcr.  gr. 

fiitaconftiruam:  Quod  poftulas.etiamfi  menondcbcre  putero-.vtl 

ctiamfi  conftct  mcnondcbcre,  taroen  tibi  conftituo.aut  folvaroj 

Accuffium  vero&  rchquosfcquirour,  quandodc  donarionis  for- 

ma  ac  vctbis  roanifcftc  liqucr,  vcrbi  grat.  quod  poftulas,  etiaroh  id 

«ibinondebco:  tatr.cn  dono  tibiac  folvcre  conftKUO,  vcl ita,  do- 

jiandi  animo,  aut  raera  liberaluate  perfolvam, 

COMMODATI* 

TiT*  VI. 

Adl.i. 

$.fin.)  An  iropuberes  obligctKurcx  contracrufic  qaatefius.iofA 
«racframus.ni  /.  fJt  %/fdm.T*tf 

-    Adl.  3. 

f-\n  hac  actione . )Vide  qu*  ponircas fuprain  1.  vinam.ia.dc Rcb. 
Crcd.ubi  hic/  plcnecxpofituscft. 


P.  BUSII  IC.  COMMENT. 

quae  numerantur  mancipationis  caufivel  in  pompam,  ur  gloHjc 
vctcres,idcft,di&ionisvel  verbigraria,ut  fcilicet  dicatur  pccunia 
imcrvcniirc.QucroadmoduniMi/.i,  *d  SC.  Stllan.  Narofi  finxitfe 
quis  auxiliumferre.vcl  dicis  gratiatolit:  nihil  hoc  coromentum  ci 
prodcrir.Eft  &  aliod  cius  dicrcrf)  exeroplum  apud  Ckcroncm.  firr- 
ri».6.Atquc  huius  onginemquidemfe  Anronius  AuguftinusHifc 
pauorum  omnium  dodtillimusignorare  pcrhibet;  fca  Varto  eam 
nobis  a  dicendo  peifpicuc  dcducit. Ub.  j,de  LmgXat- 

Ad  I.  (lut  cctcros.  5«. 

1.  i^4rtumentum  huius  locl 

2.  guandofolusdolus  ex  contraftibusfrdtietur- 

3.  Don  voxbit  culpam  continet. 

4.  J>uid  \uris  ft  ft  merces  interveniat. 

j.   <%uando  fumma  diligentia  prdfUnddfiU 
4.1»)  udtcio  tuteldaut  negotiorumgeflorum  quid fingalare- 
7.  <%uid  \urisft  de  cafujortuito. 
I.  Im  frecario  quid fnguiare* &  num  20. 
9.  £>utd\wis(it  im  rugoti\s  utriufque  gratiainitis. 
\o,  In  majtdatoqudailigemiaadhibcnda. 

1 1 .  Procurator  Utk  ad  quam  dtltgentiam  teneatur, 

12,  Repetith  fuprr  us  ditlorum pergradus  culpd  di8rihutdt% 
dc  dolum  ejr  tatamculpam  caderctn  omnes  contracJus, 

1  j .  De  culpa  levi» 

14  Expticatur  §.  pen*  hrfl.  htath 

15.  Deeo  qui  columnatramferendam fufcepit  quid fingulare.-. 

16.  Expttcatur  l. 1  j.  §.fin.  &  L\\.  de  Vtgn.  ^tcl. 

17.  De  cauft  Uvtfiima» 
if.  In  commodoto  qutd  \uris. 

19.  Lege  contrddus  qutd  conveniri  quedt.. 

§.XTVum:videndi«T«;)Ti*ac^athocloco iitrisamhor  non folum 
JAI  quam  diiigcntiam  t  comrncdatarins ,  fed  &  quani  plcnque 
contiahentcspr&ftent.  Qin  in  rc  inter  convenrionuro  gcncra  dil- 
tinguimus  ita:  An  nimirum  iUa-damis,an  accipicntis,  an  tcio  utri. 
ufquegratia  Hm  initj^Siioliu&Mtasifftiisgraiia  inea&rur.ut  inde- 
poirto.lohn cMus  ptcftamr. mc &  ^pratorea, lnf.Qmb.<JM od.  Re 

Qohtr. 
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Contr.OblJ.t*  lamcn  t  ut  eatenus  doli  vox  &  colpam  contincat  la-  , 
tam.  l.c^nod  Nerva. $  2.%nf .depof.  l.magna  negltgeuiia.  ele  Cerb,  Steu. 
Plane  li  nacrccs  intcrveniat  t  quia  turo  urnufquc  gratia  contrani-  4 
tur.vcl  quando  ut  dihgcntia  majoritr  cuft«du  adhibcator,  convc- 
nir,cadcm  adhibendaeft,6cculpaigitur  tmoque  hoe  cafu  f  quarn 
Doftojes  levem  nuncupantJprarftanda.fwr.iWc.Si  fohus  accipientis 
gratiacontrahatur,fummamTdiligemiam  &  colpam.quamdicttm  j» 
Doftores  leviihroam  prarftai.jw  luf»^  l.M.inf.eed.  l.contraetus.t^ 
deKjeg.  fur.  Scdaliudf  in  judicio  rutelar  autNeg.  Geft.  Etfi  enitn 
hxcnonintuitu  gerenris,fed eiusfohust  cuius  ncg.  agitur,  gerun- 
tur,raroen  favore  pupillorum  ac  abfentium,eriam  diligentiam  ptae- 
ftanr.  /.//  negotia.  1 1  .fup.de  Neg.  Gtft.t.  1 ,  inprin.  de  Tut.  &rh\ation* 
Dt(ir.l.ii.contr*ctus.de%eg%  Imr.  Plane  fi  ahus  diligentior  gcrentit 
intuitu  non  acceAir.ctiam  adculpam  lcviflimaro  tcnctur,  |.r.  Imft. 
de  Obl.ex  ejuafi  centraet.mbt  not  *Cafu m  tamcn  fortuit um  ne  qtticUm 
commodatanus  prarftar,  quia  quantu  tad  huncattinet.res  quarquc  71 
periculodominieft,/<sfr*»jf.  f. fin.de  Rei  Vtma1l.14-l.1Depof.Hoc 
ita  nifi  dolus  vclculpa  reicafuro  prarccflerirj*/ /*/ni  $.<jHodvero.m 
bac ead  /.aut  ahud  a&um  Gi.uthic.  Quadc  rc  qui  plura  requirit  vi- 
dcat  quscnos  htciul.4.&  La.uodtcmmLf.de  Reb.Cr.  Dcniqj  tamctfi 
quoddiximus  itain  comraodatocft,iamen  linprecario  aiiudobti-  f, 
net/.  1  .inf.de  Treear.  Sibi  enim  impu  wbir  prccariodans.quod  rem 
non  rcpcrieritantc,  quia  revocarcquandocunque  voluit,  potuit» 
not.  in  l.co»tractms.i)*deT{egJm«.Q\&xvctb  utuufqucgratiacon* 
trahuutur,  ut  Mn  pignorc, conduciionc , firaihbus,  ctiaro  culrxt  9t 
prarftationcmfquam  lintrprefcsdiftintfr  ionis  caufalcvcm  vocant.) 
admitrunr.*/  bk.&  d.1- 1 3  .dc  Reg. Iur. Atquc  harc  itadiftin&£  vcre- 
ribus  fcripta  &  ulu  recepta  funt.Scd  in  mandato*  fubiiflimus.quia 
ki  non  femper  utf  iufque  giaria  initur  $.1.  In(k  %JACan<Uu.  Itaquc 
hic  diftinguimus  ex  rcgula  huius  texrus,ut  firoandatum  foJius 
mandanm  gratii  fit,  dolumtantumac  latam  culpam  roandataims 
pr£ltct  ut \ndcpohto.l  fiprocnratoremrg-i.fin+juf.t&£*nd.  Si  man« 
daiari)  folius  gratii  contractum  fit,  perinde  ut  in  coraroodatoha, 
bcatur.hoc  ctt;utomnisetiamcuIpaprxftcrur.w*£w.  &  d.l.tf.  de 
T.eg.  Imr.  Dcniquc  fi  utriufque  gratia  conuahattir, diligentia  talis 
adhibcndaelt.qualem  rebus  quifque  fuis  praritat,hoceltadculpam 
folummodb  lcvem  tenetur,*a  bocuxt.  Procurator  t  tamen  htu.etfi  «»* 
ferc1  mc rcedeconduci  folct,  ctiam  ad  cxacriffiroam  diligcntiam  tc- 
nctur.  i.Aprocuratore.ijs  C,  JMantUtulk  nko  adlevrflimam  quo* 
cjucculpamobiigatus  elKnametfi  leviusdclinqueicvidetur,  taroa 
quia  impcritia  annttroeraturtulpar,y.iW«ii^«in»%  8.  ad  L.  iAq  non 
eit  abiolvcndus  ,Ac  uticm  totampauchvvctbis  tamcn  ahjs  rcpe- 
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tam,videamas  cbirerdediveriadoli  acculpzqualirate.  Ex  qaovis 
igitur  contrictu  velquafi.quo  agirurad  damnum  rcf.uciendnm, 
actio  hoc  nomineeft,  vclobdolurn,  vcl  latam  culparo,  vcl  Gmplu. 
cius  itadicram.vel  Jemuroomillam  diligentilljmam  rcicuftodiam, 
I»,  cuiinterprc«esopponunrculpam  leviU4mam.Dolus&  lata  ♦  culpa 
in  omncs  contractus  cadit,etnmfi  folius  dantis  gratia  (int  initi,  cr- 
goctiam  indepoarum  &  mandarum  folius  mandantis  caofa  ini« 

»j.    fusn.atf  htc,& dJ.23.de  Rcg.lnr. Latae  culpsc  proiima  t  eftculpa  fim- 
plicner  ica  dicla,quam  inrerprcrcs  fere  levem  nuncupant.DD. 
htc.Hzc  prcftarur  in  obligationibus  utriufquc  graria  initis,  ut 
bic  &  ddl.  xx.l.fi  fervtu.  loS.f.  cttm  ejutd.dc  Lcg.  i.Opponitut 
auiemhuic  principiocuftoduquamquifque  rcbus  fuis  adhibcrc 
foser.-qua  fimphcius  omilTaculpa  (ucccdir.Itaquc  adhibcnda  cft 
ha?c  in  adminiftrandis  rebuscorrmumbus.  l.htrcdct- 1  f.  §.  »0»  m** 
tnm.f.Fam  Srcif.L  fittttt,7x»  Pro  Soc.  i.  ficonUame.  i^.S.fi  mari- 
tus.  Sol.  tJMatrtm.  Deinde  &quidemin  contra&u  emptionis.op- 
poniturei  diligcntia  talis  quam  diligens  patcifaroilias  rcbus  fuis 
adhibcre  folct./.^W  fipe.  if.f./i  ret  vendiu.+.deQontr.  Empt. 
Itaque  cuftodia  in  hoc  contraGu  non  fuflicier  quam  fuis  rcbus 
vcnditor  adhibet,fcd  eatenuseam  cornmodatocomparamus ,  ut 
majoreni  quam  fuis  rcbus  diligcntiam,  venditor  adh.beat.  /.  5  1». 
frk.  dcTertc.  ejr  [omm.  Ret  Vend.  Idcmque  dc  iocato  &  cooduclo 
txicimus.l.Jiqitu  domnm.t).^.  Cclftts.pcn.  I.  itcm  tjnaritttr.  1  3.  §.Si 
Gemma.  Locati.  Itaque  quod  t  alibidicitur ,  conductorcmprcftare 
diligcntiameam  quampraftar  diligcntiiTiaius  quifjur.  §.p<t>u!r, 
Infi.  Locatt.  fuperlativum  pro  pofitivo  intclligitr.us.  tft  ramcnid 
incoquitcolumnam  vcl  quam  aham  rcm  tracr.uu  pcriculofaru 
tranfportandam  conduxit,  fpccialc,ut  ad  exactiffimam  diligcn- 
tiam  tcneatur. /.  fimerce$.xf.%.pen.  Locati.  idque  cx  Martim  in- 
tcrprctis  vctctis  fentctma.  Namquiopetaf  fuas  ad  hoclocar,  quafi 
artificiumprofitcatur ,  ad  oronis  iroprudcntia:  culpam  obligatur. 

16.  %l>  ibidcm.  Ncc  '  mutat  I,  fi  cum  vendercr.  1 3 .  §,  fin,  dc  Pign.  Acr, 
ubidcfinitur,inpignore(idaurem  uinufqucgratia  contr.hiccr. 
tum  eft )  perindc  ut  commodato  culpam  prafftari  &  cuftodiarn. 
Quia  id  accipimus  dc  culpa  Icvi.  nam  &  ipfa  cjuoque  vcnit  incom- 
modatum,non  quidemqux  ccrorriiTione  diligciitiflirm,  fcd  dili- 
gcntis  (olum  hominis,patratur.  utcx  lege,ca  igirur.i^.cV  fcq.d  lir. 
de  Pign.  A&.conftat  roanifcft£  .  1'lauc*  quod  artinct  ad  culiaro. 

»7.  quarn  interpretes  Icviflimam  dicunt,  t4amctfi  ea  juris  noftri  au- 
thoribusvix  ltanominarim  nuncupetur ,  tanen  cc« ifliwum  eftj 
diligentiaro  majorcm  in  comittodaro,  &  iiqi»  funt  ncgotiacius 
gcnciis,  aha  cjuiro  m  idiquis,  quibus  utcunquc  diligcntu  patnsfa- 
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mllias  con  adhibetur.requiri.  kic.  cr/.  in  rebus.  i  J.  priucip,  iufrk* 
codent.  J.  infrd.  deObi.  &  esfftion.  luqnc  hinc  nuljum 

damnum  cxciudirur  fpncrer  periculum  cafus  forruna».  ut  hic.de 
«luofupia  cgimus  plend.  ini.  $.  de%eb.  Crcd.  H*c  omnia  tamcn 
iraaceipimus.nifialiuda&umiir.Nam  &  tconira&us  legcvcliU*  t», 
puhtione  conveniri  poteft  ur  alreruter  conrrahenrium  majorem 
diligenriam  prsefter  vel  culipam  Juarquam  natutaeiufdem  pofiu- 
Jat.  Ht  hic.&l.  u$-f  convenitt.  ittfra.  Depof.  Ceteiumne  dolus 
pracftetur  pacifci npn  licct»  l.ftunu*.  §.  iliud.  de  Vutl.  dl.i.f.  iffutL 
Depof.  Ab  hocr  tamcn  oxdiiic  procarium,,  uti  dufaraj  ,  fcnjow  «V 
tcwn-cft. 

f;  Rem  tibi.  Vcrffc 

MemLabeo.)TV  Em  ribicommodavi  Tteampignoridaws.Ceanr 
£\non  repignoras  aur  luisirencns  commodati.  Si 
tamen  non  in  culpa  iuendi  fis ,  vcrbi  gratii,cum  vcl  peeuniara 
folvilti,  vclfolverc  pararus  cs,  creditor  inrenmeara  rcddcre  no- 
lrt,  ad  hoc  tantum  commodati  adtio  eft,  ot  mihi  a&iones  tuas  ad« 
verfus  eum  przftcs.  tcxt.  hic.  Quod  fi  id  pcr  coramodatarium  fte- 
tcnt,  ipfe  ut  pignus  rediraat,  ac  iibcratum  mihi  reftituat ,  tcactut « < 
l.pctenti.  iy,tnf.  dc  ASU 


i-  t^itgumentum  huius  loci  remijfiv}  trafitatum, 
2~  De  ufu  vehiculi  dividuo  vel  individuo. 
j .  tie  vehicHloduobus  commodato,  ■ 
4.  Hodierno jure quidcautum* 

i 

jff.QI d:iobtis.  final  J  Ad  hanc  t  qaarftionem  ( An duoeandem  retn 
i3in  folidumpoflidcreque^ntjpcrtincnria-.vidc  infrapofita. m 
L)A  cx  comrario.  de  %Aca>  <Toff.  &l.  uoftro.  i .  Subtit.  c.  1 1. 

Quodautemt  porrd  hic  deufu  vehiculi  dividuovcl  individoo  1  *• 
diflcntur,  idita  accipc,  ut  ufus  profolo  utendifacto  pofitus  intcl- 
Jigatur.  Vfuseuim  prolervituceperfonali  acccptus  individuus  eft. 
/.  ufusptrs.  i  o.dc  Vfu.dr  H*b. 

Deniquc  f  quoJ  fubjun^itur  vehirulo  duobos  commoda-  £ 
to ,  duos  quouammodo  reos  in  folidum  conftitui ,  ei  opponi  fo. 
lcu  l.rtm.n.  §.  i.tnfta  eodem.  Scd  in  cius  fpecie  res  communi 
pcaculo  coramodata  fuic  exprefid,  Qtundo  igltur  ibi  re  ipfa 

aliud 


P.BuSII  IC.  COMMENT. 


'  aliudactam  fuir,  mcritocVpro  cujufquc  parte  actioncm  infingu- 
loscompctetc  dicimus,  Plane  hodic ,  ctumfi  duobus  *  in  folidum 
commodetur,tamen  abinitiofingulipro partefunt  convemcndi, 
nifi  alij  velabfentes  finrvcl  noniolvcndo.eoenimcafu  quod  arc* 
liquis  luberi  nontam  facile  potcft  ,  a  praefenxibus  qui  iblvcndo 
funt,praBftanduraeft.  N9vtU.99.dt  TguVromit. 

Adl.undct7. 

OVi  rem  aliquam  coraroodavir,  cjufdem  \x(x  nomine  non  fo- 
lumcomraodati,  fcd&  Legis  Aquiliseacuonem  habet,  ita  ut 
Ii  prius  cgrrit  actione  Aquiliac  damni eius  norainc,  poftea  commo- 
dati  nonagar.  Ceterum  fiprius  agatcommodati, ex  lcge  Aquilu 
reus  in  id  tantu  condcmnetur,  quod  minus  ln  commodati  quam  L. 
Aq.  actionem  vcntt.  tlxJtic.  Quodergo  infra  dicirur.fi  altcra  actfi 
flt,alteram  confumi./  *n  rebtu.  1  S.f.five  tutem.mf.eod.U  ita  quidern 
fimplicitcr  proccdir,fiprius  acrum  fit  Aqutlia.atactione  commo- 
dati  prius  inftituta,  confurnitur  quidcm  Aquilia,icd  in  co  tanturn 
quodex  commodatiactione  tuinusquam  Aquihafuir  pcrccprum» 
Non  mutatl.qtufeivum.ja.J.fin.adL.Aq.tw^.S^  vtrinstfinm 
re»4Jw**Probataenimhodic  lcetio  Florcntina  cft,qu*  negatio. 
ncmiftamnon  habct.EtprofcctdirrepfillcilUm  impcriti  glolsato* 
ris  vel  fctibx  culpi,  cjuis  non  vidcat  ?  Nara  cumin  verbis  cjuil 
dcm  textus  pofterioribus  legifset  yerba  harc:  quia  firaplo  acccdit^Sc 
firoplo  fubducto  locum  non  haber,  daufulam  hanc  pnori  pcnitus 
repugnare  putavit.Sed  hxc  accipirou.s,  acfidicamus:  fimplofub- 
ductoinid  tantum  locum  non Jiabet.Qu*  loquendi  ratio  Gr*ca 
€ft,qua  conjunctioncs  rcftrictivx  nonnunquam  omittuntur. 

f.  u 

Ad  hunc  J.vide  quar  ponimus  infra  inl  ddtos.19.ttd, 

Adl.inrebus.il. 

/.  t>)T)  Elatus  eftin  jjs  qux  fcripfimus  ad  I.7.  fupra.  eod#ubi 
JCVvidc. 

5-pcnuIt.)  Qui  fciens  rem  yitiofam  alteri eommodat ,  qoia  in  dolo 
cft,  meritddamnum  per  hoc  accidens  rcfarcit.  id^uiaindo- 
lotft,utConnanus  icnlit  Ub.j .Commcnx.c .3  w*»w.tf.BartoIus  tamcn 
id&ad  culpam  latara  rcfert,  quod  rnagis  cft,cum  in  contractibus 
f  «Ipa  btt  doli  nornine  c»mprefacndatur.  Lquod  ?{erv<L  $  1» 
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Knil. 

I.  m  AflUnc commtdati (emptptfitthni lcium  ejfe . 
1.  Im&tontbui  w  remqntmptb  ttmfcnfttit  ehinett.& 
ttttm-  y. 

•   4.  Cjtmfe/tftticinterdnm  fro  retentione* 

5.  F.xflttatur  l<  nlt.&etd» 

C^Enumf  rdcompcnfjiiuni  in commodati  actionc  locum  efTe,  C 
jperhmuc  tcxt  Idcm  cV  dc  in  rcm  actionibus  1- dicimus,  /.  */f.C.  ** 
dt  Compcnf  Qucd  totics  lra  t  ft,  quocies  in  judicium  vcnit  rdquod 
compcnfationcm  adroiiut,  uc  cum  pro  zftimatione  damni  hqaidi 
a^itur.vciprore  ipfiacfhmano  facccdic.  c:us  enim  compcnfano- 
ncm  admirnmus  ad  concurrcnrem  quantiratem.  utbtt.  Ipfas  f  patA  ^ 
/pecies.fcu  ipfa  corpcra,  ycI  corpora  criam  cum  quantitatc  non 
pcnfari,  magu  eft.  /.  euoddictmtts.j  de  fmpenf.fm  Rem  Dtt.FuQ,  Si 
proimic  ratio  faciat  r  q«d  ninus  ipfo  jurc  pcnfatio  fiat ,  retentio*  ^ 
jsem  interea  conccdimus  doncc  fatisfiar.o/./.j./yi***  forHm.it.f.Q 
ttntum.  dc^onditl.  fndeh>Ccd  hanc  quando  compcnfationcm  dici* 
mus,  I.  frmctus  7-f.ob douMtttmet  SoLiJMMTiwAmftOptli  ilgnifica- 
tionc  utiniur.cum  propne' loquendocantum  retamio  fit.wi ml  trf 
dttorn.i  f  $.1  A  fi  ucfHt.jy.dc  Furt.Hcc  muiat  t  l.uIr.C.eodjjuit  et  f; 
ka  fugittva  eft,  ad  tJtulum  dcpofiti  pcrtincns  :&  ibidcro  pro  vocc 
commodati,  rcctitn  lcgitur  coirrncndati,  id  vcrd  cft  depcfiu.haw 
enim  actio  folacompcnfationcm  nonadmittit,  t.uL.f.de  Compcufr 
uc recri Cujacius  notat. * .  0*/.  }7*  &  alij probtut.  Atquc iUCOQ» 
craria:  cc  (cges  conciliancar  Unc  ullo  n* vot 

Adl  adcos.i£< 

COmmodatarius  cVconductor  dc  daronoab  alijs  dato  regnta- 
ritcr  nonrenctur.  m  hic.  Quoderfi  hocloco  indtffcrente*  I«- 
Iianus  icfc  1  t.pcr imci  tamcn tamum ad  virr majorcin.&r  cafum qui 
prarveniri  autavcrtinon  porcft.nam  fidamnum  talc  accidat  quod 
cuftodia  pt*vcnjn  potuit ,  conductor  rekrcier.  Ifeddt  d*m*o. 41. 
infrk. Locttt. Quantam  veiodiligcntiam  eommodaurrus  adhibcar. 
fupra  ictipfirnus.rn/.  /.  %.nuucvtdendum.  eod.  ut  Non  obftac  veto 
huic  textuil.7.  tj.i.iupiacorf.qniacaproccdit  indamnoa  correo» 
dcbendi  illato,hic  vcio  tc&tus, cun.  tci tius  quivis  danumm  dcdir, 

Adl.  rcmmihi.  21. 

$.  1  ■  )  Refercur  mijs  qux  pomaui  laie  fupra  »*/./.  i.Jidutiuf. 
Commcd,  * 

Cccc  D£ 


r 
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DE  PIGNORATITIA 

ACTIONE. 

r«r.  rir. 

A&Uu 

t.  fipm  fr*frii  quid 

3.  Stnsmttm  dt  psgn*rt*n  ttumdthjmthtu  intt«i**tnr. 

4  Ttgnm  ttiamsffum\us  inrtm  dejgnat* 

{'  W*rtbmH*lUndu&  TrnnffuUm^nidftngnUrt, 

6.  Defnttt*  t$nsr*flus  pigu*rutiti\*  • 

7.  Bxflicmm  S.Jfr.  Jnfi.de  Obl.Re  Ctntr. 
/•  Inftgnort  )udhi4li  quidfnguUre. 

9.  *W*rmuUi8i$)ttfin+Us  *ttsfc&  qmufkx.- 
l*.  gusretlisi  *  r 

il>  ^'str*4ss»f  m9b^ 
*  pT^asrropna^.ftfltfDdpro  obtfgarionralu  in  «aiotcm  fecu. 

tione  diftcrrc,  iu  niroirum,  ut pignus  propric  fir  rci  mobilis  flc  ma- 
«hi  tra*t«  ,ac  quai,  a  pugho  duct  uro. 

^»\UU.#«  */.p/rfr.Manc  qwantumad  ulam  arriner.  mhli  inicr  cai 
dift«rcmtr  cft,  «ndc A  alifci  refpondctur ,  voccm  il  am  u  raroqw 

f*l«c*  m?l.&  9*V*rtmM  dJjTem.i.pr*prttMfte9d.^*<iiiX\u  Z>n  rimol. 
fUsp»,.   citcradmittunr,  q«idiiljnguunt  inicr  favo^iic^  odioJumTrcm 
€~{*4tm»  anrci  rraduailt  anminfcs.  Api  m  rubt.d*  V«m.xM*f\  tntrJ 


SrC!^^»^^11^  dJ.t£iM  P,iu;  laqucetiam- 
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fignat  ipfuta  jusin  rcm  creditoriparatam,craodefTe&u  ipfo  cVjas 
pr&lationis  pr*  dcbitis  ccteris,  Sc  dilfcra&ionis  adco  ipfom  contu 
uct.Cttcrum  illud  cx  mosibustac  ftautusHollandixacTranuTula*  c* 
niac  obtcrvandum,  in  rrgionibas  ijs  pjgnus  rciimmobilis  non  cob-  SSfi?"'1 
ftrtui.pratcrquamfiidcoramjudicc  tcrritorijfit  ohligatum.  Vc  J*^*?4^f  » 
rum  ic  pcr  mctonomiam  h*cvoi  dtcirurdecontra&u.&ipfaobli-  * 
gasionc  quapignoriccatcnetur.CoiKradcum  fautcm  fiuncdefmro 
aorninatum  quo  ros  obligarur  proprer  crcdiri  rcltiruenJi  fidcm. 
Qua  (|uidcm-M  re  fpcdacadinerent-iaapparct  huiusarcliquiscon. 
tM^cibjSfc  .injiis.eoquod  mucuurc  .&  comrnodaruni  gratii  u/us, 
dcpoGium  caafa  cuftodiar,  fulum  vtro  pignus  fccuriratis  gratii 
cunrrahMur.*/ &  l.  +  .l.  H.#«  I*  WrPsg»,  Ncc  ■  mutat  intcrim  t* 
qjod  dicimus,  cfedirorcm  pignorc ic  obhgari.  Intt.dcOvl, 
Qtu  %f  Contr.  idcnim  iit  rclpc&u  obligattonis  directar,  quicrcdi. 

turuonalitcr  tcnctur,  quamfl  rem  acccperit^quod  tamcn  incon-  • 

fiderauonccontractu.vtcmquchvpQthecaria;  a&ionis  concraric, 

jion  ita  c([,  ut  in  dd.  tf.contraetus emm  ipfe  fine  traditionc  qucque 

in  rcm  actionc m  producit.  /.  piiutri*.  17.  inf.  de  Vifiu  l.fignttis,  C 

sid.  Tametfipgny^Nudicialcnonconftituatur.nifi  vcntumfitin  * 

poflcilioncm.  /.«0» tft.tC.*.i .imf.ttd  Pignoratitia  autctn actto tiac 

dicitur  *  proprie*  pcrfonahs ,  qu«  dcbitor  crcditori  &  hic  viciflim  §4 

illircnctur,  Sceftaha  drrccca,  aiia  contraria.  Directaeft  quiobli* 

gatur  crcdttor  ,concraria  qua  dcbitor  tcnctur  ipie.  Sed&t  tn  rem  u» 

acfiopignoratiriacV  hrpoinccariadicirur,quaicilicet  creditor  rera 

pcr fcquuur,  /,  yitnorU  ftrftc/tttt.  &  l  rem  nltenam.  mfrk  eeiem.  fro 

tjttcntiustamtn  <k  hypothccaria,  $.  uemScrvwid.lntt.  dc  tAR% 

/.Finih 

OBfcnrandnm  cft  quod  t  hic  dkttur :  fi  r«  pfgnori  darura  fit, 
quod dcbitor  aftirmavci  ic  rurum  cffc.nihilominus  *s  pignort 
cllck  idcmquc  dicimus  tn  fttpul.tionc  qua  dc  aaro  convcmt,  /. fi td 
4j*§d.  w.dtVtrb*  Obl.  Scd  in  crrptione  tc  vcndtttonc conturtura 
obtincr.quarum  rerum  dtffereniias  plcne  tucuvimus  iufrj,  %*L  f . 
&  /.  1 4-dc  C  0 nt r.       .  *f  1  vi 4* 

A4l.i. 

Rcm  alienara  pignori  dari j  aon  pcfle,  cV  q* 2 re,plu r:b ui  icfrl trK* 
tanras.i/»/»4X.^9 

Ccccj  Ad 
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Adl.  fi  convencrit. 

I.  Sttntcr  dcbitortma  crcdttoremdc  diftrabendo  piytOH 

convtntrit,  ejuid  \uris. 

j.  £>uid  fi  ntc  de  diftrabendo  ntc  dt  non  dtftrabendo  acinm 
fttt&nnm*3. 

4.  Denunci.it  io  exfeqnendi  piintris  quomodo  fiat.  &  nn*  $• 

4.  Jguid  ft  aclumfit  ut  ptgnus  dsfirabatur  flanm. 
7.  J%utd(t  debitum in  dtem Jit.  tjr  nnm-t . 
9.  ^udratio  dislrabtndtjit  Jiaclnmju  nt  diffrahatnr*& 
tnm.io.jidr  1  j. 

1 1 .  CMorihus  buius  fccuti  ejuxrattQ  diflrabendt  Jtt. 

14.  PintUns  notatns. 

15.  <-/4» poR  denunchiionem  biennium  ctjsandum ftyantt- 
nnam  domtntum  impetrttnr. 

I*.  Exp/tcatur  l  ult.C.de  lure  Dcm  Tmp. 
17.  £>uid  \nris  Ji paclnm ftt  nt  dcbttor  pignnt  alienet. 

'Idcdi&rjrhcndopignorc  tconvcncnt.&dittraCtio  ic  ipfa  (ubfc- 
)wuta  fic.vcnditio  valct.cV  cmptor donainium  canir,  m  btc.  ctiamfi ! 
vcndiror  ip(c  dominiumnon  habuit,  /•  uonoSi  novnm.46.de  t/fcat, 
m    T^er.^Dom.ldcm  cft  d  cjuidcoa-t  nonconvencntdc  dilhahcndo,  non 
taraenconvcnctir,  ne  diftiahatur.  Notandum  cnim  hic  clt ,  ldcro 
fbrc  11ve.dc  difhahcndo  pignorc  convcncnt  livc  non  convcnciir, 
modo  ncc  co  veneric  ne  diltrahirur.**  btc.cr  l./in^o^.fin Q*a  Ttjt 
*   Ptgn.Data  AT^O^/.Quamcbrcm  f  utioquc  cocalu.ur  proctd.nur 
ad  dilhaccioncm  ,  tanrum  uni  dcnuncianonc  clt  opus. /.4.  C.de 
t^rrttmM  WWSlP*  F*ciendave.rd  tdcnunciatioelt  tcftai6,*r  j» 4/,*.C.Et 
^dcm  moribusobrinuit,  uc.cainflac 1  fnlcnmscitationis  uat-per 
*»prsi»c*4i.  judicij  mini(Uuro»<Jua:dcnuuciario  motibusTrau(i(ulaoUBpigno* 
ratiodicuur.Quod  tarpen  ua  acccptu  m  cit,  mfi  cxprciic  actunvt  (it 
**     ur  pignus  dlltrahafUt  fUiim,  tum  cuim  dcnuncn  uoncm  lupciflua 
for_-  put.1nt.C0/r4/. btc pofl  Hald. cjuem  ullc^aun  Lprxdta.au  fw.C  dt 
7*    Fideicomm.  Ptxccrqoam  fi  convcncrit »  ui  lolvaiur  in  dicm,  qsta 
rum  ordinariadiltraClionis  folcnpiurc  proccde.idumcit.cuamiia* 
\\\id*€tacnc({ti9l.t.C.decPact.(Vign.  ircmquchoc  cafu  iolvcndx 
*f    pccuuiarfcirLpcCt.irdusdicsclt./.i  ,nfjA  dc>Dt(tr  «pJjj»,  tamctG  & 
vindicatio  pignons  interim  conccHi  Ut,L^ttafitmm,<i.tt.  p  \  t:  de  Pijf. 
*»    Dcnique  u  dcfcrrc  I  adtum  (ic  nc  diftrnh ^tur,  vcimiiio  non  alitcr 
tdmilla  c(t,quam  prrvia  dcnuixiationc  mna  ut  hic.  At  iutCE  fingu- 
iaj dcnuncuuoncj  quaonwo  tempoiJ* latcucutic  opottcaijqua-fi- 
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tumcfl?  m.igifquccO,tcrdeno$dici  rcquiri.pr^/.a  i.'§J.  <if  Cm/, 
Ticfnc. i  68. & fccj.de  /udic  Alij  caracnaliter.tAccurfius  cnim  tii.  ■* 
d«arTf:rcqairir.|/.iic.  nonmilli  vcrd  id'arbitrio  judicisreliuquunt, 
Cnftr.Sutormtsfugtf.  hicAe*  fi  mris  rationero  iutucamHr,  bcmgnius 
eftdccendium  accipi,  Ar  moiibus  thuiusfccuii  clfequendi  pig-  it, 
norisntioex  ftiloac  confuetudinc  judiciorum  depcndct,  quarob  /*  trdmo 
cxrccutionisfrcqucmiam  ufumqUcanTduum,  nufquam  nonccrta 
e<Tc  porelV  Plane  ordine  proccdcndi  jufto  .ntcrmillb.u'  creditor  ♦finc  'JJJJ^, 
env.ilrrahcte  pcrgat.furto  (c  obligat,  pcr bnnctcxt.  &l.ftis  qui* l\'J^t*mm9 
dk  furtipTotfas  utdcbitor  quiipfe pi^nus  vcndit,ob  hoc  funi  rcnc-  rtJ 
tatl  jt  U  ^jnircmMJn yiinc.tol.tttM Fin*Verum,ut ad  tcm,tx  ijs  *. 
qu*  ailKruimus  conftar.padrum  quo  agtt  ur  t  nc  pignus  vendatur,  »* 
non  per  omuia  vimfuam  rerincle,  nc  lcil.cct  efrVctus  huius  con» 
Cra^Jsabiniti6-dirc^6toltarurtnrMictiamutiicproi(usc('c1tdque 
cxt^  'aa;quitatc;nc  mhil  quicqttam codem  vulcatur  ttTidturo  ,i- 


penitus  tollaiur,  Twr/.  i» /.  a.p«r. 
CW<  *#/c.  V*»d.  id  ut  nufquam-  rclatum  cft.ita  per  hunc  tcxtutn 
infractum.  DO.tW.  lllud  quarl.tum cft, an  t  non  poft  denunciaiio- 
ncrn  btcnnium  cc..an  opoitcat  piiutquam  pigous  diftrahatur.quod 
plcriquc  putaut.^/  &  (D  D.bic  qui  id  introdu&um  pcthibent^rr  /. 
ult.Qdt  /urt  Dom.Imp.  Scd  hoc  Uoncllus  imptobat,  nec  moribus 
adco  r?cep.um  clt.  Et  verd  quid  iocptius  quam  hoc,  fi  ctcditorem 
intcgtura  bienniuropoft  de  nurtciationem  oportcat  ceflare,  an  non 
cnim ca  rcs  moroium dcbitorcm  magno  bono fit afiecmrai»  Ncqufl 
vcr6  hoc  docct  d.l.ulc.C  dc  lurc  Dom,lmp.quia  1  ca  modoproce* 
cedir.juaudocreditot  pignusdiftraherc  nequir,  idcoque  ipfe  do. 
tninium  rci  obligat»  ambit.ut  cx  ptindpio  c  ius  legis  conft  at  pi  lam; 
Ci  qunmmiruro  roanifcftum  fic,  quod  lmpetator  cadcm  conftitu- 
tiotfcfrrnram  doroinij  impcrrandi  motattve.ic.Namcuwamiqui* 
tus quoquc  lexcommiiioiia  in  pignoiibus fucrit  intei\l.cta<adeo* 
dtieetiamnumodioe)ufdcmintcidictafintpactailh  firoilia,/.i.C. 
dcPact.Ptj^n  ubtnot.gl.OV.verlr.  iegvvatkiontm.t.ult.C.eod-qotoy* 
dclicct  ifti  prohibuioni  frpius'fiausft-fa:ncrarotibus  facret  i»  te- 
busobltguis,  i^quc  fcrc  intervcntu  tcrt.j.luttinianus  conftirait.fi 
Crcditur  noninventocmptpredominium  rei  pbligar*  impetrire  rt-  • 
Ui  vciit,bienmnm  porTdcnunciaiioncm  ce^ihdunvenV,  ut  rnruiiu 
dci.icepsct.aro  rcs  vcnUm  cxponttur,jqtrr  frcrop torcro  non  inve- 
Otti ,  a  Ptincipe  iropettetor,  ut tem  fmijtfrc  domtmj  habcat  crcds- 
tor  'TJoui  ft+veri*tltzan*t*  Di^  (tPtSi 
UmmMt  8r9*c*vrfi f  ofMhmnm^^^i^^JuPrtm£' 
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rjm.Cem.t.  ^^./aXeterurohacquoqueuite  hodie  flarifqtte 
iu  locis  variararo  moribu s  eft»  &  idcitco  mod us  ac  forma  eius  dtti* 
„,  gcndaeft  fccundumftiluincuiufqueuibunalis.  Quid  f*vcroeffi- 
turar  pcr  pacrara  ouo  convcnitut  ,ne  dcbitor  pignus  alienct,  infs* 
tiaccamusfualoco.  iul.Jicrtdittr.7.i. frt.de  D#r.Pi£«, 

Adl.quamvis.  6. 

PAIara  eft.creditorera  cogi  non  poflc  ad  vendendum  pignus,  mfi 
camcnres  multd  majoris  pretij  fu.ru m  enimcogi  p©{fct,qud 
fcilicct  cx  rcliouo  cctcris  ctiam  creditortbus  fatisfut,  ut  tamen  ln- 
tcrtro  hoc oorainc  crediton primo  facifiiecur. uthit«&  L  *A Divt 
Vi:i.firm.deSem.&f^  M.Qgod  vcroamplius  Nci*|.w<tW.) 
dKicur.furoraam&ufuraspccunixeiusqua:  fupcrcft  preftandaj, 
suu°  folamraodoiUara  in  dcpolito  habuerit.rationcm  habet.com  8c 
fi  minoris  veadidcrir,agcrc  in  rcliquum  quear.  /.  i  .fcde  VigH.  Hoc 
tamen  in pienoxe  judiculi id  cft  juua  judicis capto.uon  ita cft,  quta 
crcditorem  eodem  contentum  effe  oportct,  etucnfi  rainorts  prctij 
fn.d,  MDivo.f  fifii**r*.  DeniauccV  acceptione pigooris debi- 
tum  non  ultta  prcuumoiuscxccndt,  fed  pet  hoc  rcltquo  renuracia- 
g-fatmb  lumcenfetiez  Confuecudiuc  Vcneca,fupraciranuimus.**/,rt*^ 

** l#r'  *%J*  W-C^a.bi  J**> 

AdUfincccffariai.«. 

f.Si  unus.)  Vide  qu*  pooimus  fupra,»»/.  emmtmi  dividmtdt. 

CflMRf.  Dt*. 

$. FmaL Pcninct ad ca <juss io/ra  ponimus  *dl.il.fjt  infwrttmt 


AdUSrcm  • 

#.Ptopri*.)  Oe  ditTercutia  piguoris  fc  hy pothoc»  vidc  cu*  poni- 
muiiapra.tnrubii.t. 

Adl.  Solmuin.  1  f. 
f,  Litis  ccnteftdtitne  firnms  mnfilvitur, 
2*  Dubitsndi  rstit. 
$.  Kmtdecidende. 

4.  gusd\urisfitfirteduntMX4t9tu  etum ufirisfiktis$vcl 
vke  verfa  ft  uiterius  ($lmtt4f*8s  fii. 

4 .  tn  dmbit  fifnns  &  in  ufurss  ttstum  cenfetur. 
*.  £gtd ftncmimstim  &  in  nfirss  dstumfi* 
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Lltiiconreftatione  pigout  folutura  t  non  cenferur,idq  uc  rta  five 
cum  ipfo dcbitore  Its  conteftata  fit,  fivc  fidcjuffore, «/  ftfc,  /. 
frtyt.  ij.S.ttitm.dcPtgn.  /. 4*4mvii.t.C.eed. Dubium  raovcbat 
f* qudd  litij  contdtatione  qufcdam  novatio  contrahitur.  Ldtlcgtre.  a. 
li.f.i.^^V4i.noyafiorc  vtropignui  tollitur,  viktciMf.t.  Scd 
quia  litiicontcftationc  noo  dctcrior,  at  mcliot  pterumque  debito- 
tis fit c*iCttlj>t*filctJ^de%egJm.  rcct*  adrohlum  eft,quod  dt* 
cimus,  novadODc  pignotts  nexum  folvi,  idad  folaro  novationeoi 
pTOptterti  pcrtincrc,^/.  &  DD.      non  etiani  ad  iroproprtam  qu* 
qooiatnroodo  litit  t  contcftatione  fit,quippc  pcr  quam.non,  ut  pei  %, 
noVaHonem,  tollitur  ob!igatk>  prior ,fcd  confcrvatur  magts,ut 
quandopenculurapraeicnptionis  irominc^ 
f.Stin  iorteroduntaxatvcluforasobftricrom  eftpignos,co folu. 
to,pi0prcrqoodobJigatum  cftjocom  habet  pigrioratiriajQuod 
ka  *  accipc  ut  pignoratitia  quidcm  locum  habcat ipfo  j&irc,  rc r en-  4« 
tiotamcnintcnm  altcriusqooqoe  oominc,  pcr  cxccptioncm  doli 
Ut.  /. *«. C«  €tutm  ObQbirtg.  Wc.  P^at  DemqoceV '•  in  dubio pig-  f; 
not  in  ufuras  quoqoedatorecciiferar)/./frtr#/»fM#.  8.  $.  /»./*/. 
eed,  lcd  fi  ufuratprtores.dcquibus  teroporc  contraetos  convcmr, 
«x p&ft  facto  convcmtone  aha  ffnt  aucte,  nec  nomiaatim  convcnit 
dc  pignorc  pro  co  quoquc  habendoquod  cft  adjcctut»,  magts  eft 
necin  auctionerocaropignui  obligatum.  U  4>C.  dc  Vfwr. Quo*  fi 
t  aominattm  pignuscV  in  ufutas  daturo  iit,  ccflabir  pignowtitS  $} 
cju^mdracVufaratfelusxnoncrum  ' 


/rfolututtt. 

Q,yodintetcetcra  hie  rcfcrrur,  invccta  ereditoris  fccundi,ftOc 
'eftciusquiipfe  rtirfusabin^uilino  conduxit,  domino  quo. 
^ue  tacitc  obfig*taefsc,rccre*  aCceptum  cft  dc  creditore  pradij  or. 
bani.Contrarium  cniro  eft  iti  cortduCtore  pta?dij  roftici,  vidc  qn* 
ppnimuiinfra#»/.^4r  $%t.£**fti7 

Ad  1.  fi  cura  Vcndcrtt;/j.  $,fin4c  ad  I.14; 

^fYVaten&sctedicorad  cuftodiam  reireneatur,eV  ob  qtiamcul- 
fuptfexpofinim  cft  fui*.  ad  l.ptti  ctrteJCemmtd. 

Ad4.ficonvctlCti^/$., 

Principioih  hujui  Ie|gh>  pcrtinet  adcxplicata  io*  I.  com  coliveniti 
«fcPifd, 

f .  fiiv 


574  P.  Busxi  IC  csmmenu 

S.fin.&adl.ip. 

SEfvns  latfilias  MbetMttjpcfolii  admi*i[trarioncm  iubens,  iHZ 
ce*  oblieat  rem  pecalurem.*f  hic.& Lfeq.  hoc  ita  fi  id  pro  dc  bito 
pcculian  hac*  quia  proalio  obligarc  i\[im  noo  potfcnc.  /»t .  $•  i  .£>«* 

Adi.dcganter.24J 

J.QT  vendiderit»i.)Hoc§.igicurde  reftiroido  fup?rfluopietit4f 
^ukurum^qqc^  crcdicorcxdiftracuone  pignons  vltradehiti 
quaoueaccr»  c«git«Qu.a  dc  re  vidc  quat pomami  ini ra  m  Lft»  b.t. 

Aan  nofl jcft  mirum.ict. 
1»  fignnsfiUttnventhne  cpmft'ttnunr&  nmmdi  nep. 
2.  J>niddiverf*m  InreCsnenict rejr  meribm  fu 

%.  TJXpedttum+ eft  pignos vcl  folapartiam  convenrione  conftiroj/ 
JQ/  i.fmms.  kttnktferipfi.vetom  pjeuua  jocUciafenon  alitcr cor*. 
fticoitor  qoam  vcnucur  tn  remp Mticoctm  m  bic.  .Hoc  $&A  fietj 
pouit  «un  mtnspf^WCCACcoditoc  adfitfahas  enitn  ftrc  dccrctom 
mdicu  p»  apprencoftone  rei  cft,idqut  ex  Panormiunifcnccntie 
recte  cV  benigie4  admit  ti  pottft,  e^TiuV. ««  e.  c*m  alt4*tbmM±tmu& 
imt Csmm.  9jrImL  Atque  hoc ipffuni  Uire  £*nonico dilette' caucum  t  eft.fi  po- 
mmilmtut  centutoocdojo  cei  jotcgmm  mnum  11  cui  immiffio  dccreca  ,er% 
mkse  r*.  fobmovcacor.  ejmtmj*.  de  peh&Centim.  Deniqoe  tllud  cadcm 
ratione  moribus  Tranfifulauu^ucancibus  hifcc  cumoltibot  bcU 
Uciiobtinoic.aK  is  cui  pcstorium  pignus  rei  immobilis  affigna* 
fjumciTct,  fiidajodice  poft.olarcr,  etiam  non  appfehenlumpigouc 
coAlequerccur.ldqoe  invaluic  eo  tempojc  quo  judicet  plcriqoc  ab 
^       agso  profugi  ic  in  municipijs  contlnebanr.  PIaix>  quod  attincl-ad 
€tm\K,tmi»  ftatutum  Saxonix  J4oIlsndia;,TraiififnUni*,quo pignus  immobi* 
TrmfimU.  jmro nonconftiruiturnifi coram  judice  lpci.ccrtum  tft  folacon- 
vcnrionecoram  judicto  fadraeffic.iccm  hypotbeca;  caofam  CtTc,  uc 
nimtrum  apprcncnfione  tcali  nonficopui.  Dcmcjuc  quiae*  jure 
fioft ro  pignus  in  nominibus  confiftere potcdj.fi cenvencrtt.  1 8  prin. 
fmprkeod.  obcinuic  nulla  quo^uc  apprehcnHone cx  decccto  jodicis 
td  hoc  opus  fore,(ed  fufhccrc  (blamprecoris  affignaitoncm,  -TiYnjt 
nulla  in  hispoiicflioconftet.  Atque  id  hoc  Ioco  Coftaiius  exAc* 
cutfioac  Baldeannotac.cVmagiscft. 

Adl.fipccuniam.jt. 
TX  Iftj culttshuiosLgis  nolla  eft.pnercrqutm  quoo>j|vererifent 
JL/QbIcutiorvifa,quinon  vidcncur  fatts  imcllexiflc  quideflcc 
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t  n  cic  h  re   fn  im  q  u  od  f  etolU  codices  oonoulli  tmiphmim  feg  u  nr, 
abfutda fcriprio  eft,  tc  cx  Fiorcntmo Codicc  iam  pr  i  de  m  «  mcnd». 
u.%Alc.i.D$fpt4»c.  c.|«)hoc etl  rautuafciobJifat*  pro peciinit ic- 
ccpu  ufuspcrmiffio.Scd  harc  lureOnonico  ctiira  iotprobaia  cft,  t**£d*m, 
q uippe  q  u  o  cav  c  tu  r  f ructu s  rci  obligaCte  lorti  impu ttndos,  c .  i .  dt  ***"^f*fm 
Vfur.An  verd  hocquoqucin  terrisPrmdpurafcculariusa  tcnMO*  '**r''"f 
d  u  m  fi  t ,  infra  cracctraus.  «|  /.  1 t  $ ,  i  ^#  P£». 

Ad  J.Titius.  J4. 

ANcV  quatenosptctum  legit  coramiiToruc  in  pigrtoribujtcU 
mutum fir,pluribus infra cxplicamus,  ut l.ffuudtu*  i*. 
dc  Vtf*er* 

Ad  1.  cum  &  fortis*  j  5- 
Principium  huius  lcgis  pertincradea  cjtue  ponimus  i*  t,  fi  aVfnaV 

U  Trttditie  pigncris  treditori  feffejfitnem  ctnftrto 
*•  Qenciitatur  lfcicndum.i.crcdtttr.J%ui  Sdtifd.Qsg. 
1«  Pefidere&  feffcJTtenemhtbere  u\  dtffcrdntintcrdum. 
4.  Jfgftmektj  qntrc  trediter  dicdWftm  ebligdtdmfef 
[tdtre&num.s. 

lus  feffepenis  dfudcrtditerem  nenejfc, 
7«  fn  tntichrcji  nutd  [tnfuUre* 
/.  Ite  pignere  nuid  ftnguUre* 

• 

f .FioiL J*"pR.aditio  pigno ris  f  crcd itori  poffeffionem coa  fc  r  t,dev  fi 

X  minium  interim  confc  r  va  t  crcdi tor i, nt  hic-  &  I.ffif* 
nmJmf.ttdJ»  gum nttijftmi.  |.  r,  C.dt  Vrtfcrif.  \  • .  A*.  Nc c  mutat  t\  ^ 
icienduro.  |.crcdiror.fnpra.  QuiSatifd.Cog.  ubi  creditor  pignus 
pofljderc  non  cenfctur :  aliud  crurn  cft  pcjTidcre.aliud  poflcrfionem 
habcre,  ur  ibidcm  apparrr.tf-  I.per  ftrvum.priwc.de  vfcq.Rtr.Vtrm, 
Subtilius  icilicct  h*c  diftinguimus.t  uc  poflidcat  qui  affectu  do-  || 
mini)  rcm  habcr;  pofseflioncm  vcrd  habeat ctiam is  qui  imentione 
alia  qu am  dominij,  puta  v c I  ufusftuccus  vel  pignoris, illam  te  ncrj 
Cctcrura  Ac  intcrdum  t  diftiuctionc  hae  oroifsa, crcdiror  jpfc  pig-  4i 
nus  poffiderc  6icitutJ0ftrvintminttiS.dt9Jucdf.Li»f.ftrvum*jj9 
dU  Acq.Viff.  refpecru  nirairum  detentionis  fcu  petscffionis  natu- 
caiis  quar  racti  cft.cum  pofseflio  ipfa  plorimom  in  racto  conftct,  /.  t 
f.furufue.). iufut.de  Actj.Vof.  QuointuirutcVMarcianuspcrhi-  f| 
act,crcditorem  qui  debitori  pignus  Jocavit ,  p«r  colonum  poffidcit 
f idcri .  Iftt pi£«#rar.  j^.de  Ac^.Vcff.  <±uz  fciticct poflicma  icjfae 
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noram  imptoprietatts  dcnotat.  Namquanmm  adpoflcflibnist  fn«^ 
ejufdemdne  lcgitimum  cfrcctum  atnncr,  ccrtuta  cfr,  id  credirori' 
necad  uiucapionem,  necad  acqutrenduro  pcr  (ervum,  prodcrteV 
dj.17.de  Acq.Rer.Dom.d.l  i6>de yfitvafr.  TaraetG  &  anttchielisr» 
inheccontrahatur,  utcreditor  ctiam  frucrunm  pcrcipiar  urilita-» 
rcm,idquc  invicem  ufuraram<t4/.y?  s>  7*1.1  r.4r Pigjllud  quequc 
t  iu  pignore  fpcciale  t  ert,  qu6ddomthuspotT~i7ieficra  eiusprecaiid 
rogare  Sc  conducctc  porcfr,  idque  ob  |us  quoU  credhor  habcr  in 
tcm^HtJjic^l.fipignHs.infraeod.&tLl.jy^de  Acq.Rer.Tyam.l patr 
%.crednor,  QmSatTfd.Cog.Cum  tamendcpolirum.cmpriOjautcoa- 
ducttorei lu*  fubuftcrenon  uoS\x\tJ.ueqMepignHs.4j.  dcHcg.  lur\ 
l.qmrcm.  tj.Depof.  ,    ,  ' 

A^KCaUisScjus.s^ 

l .  $u&te*ui  pdfemU [ua  in  uftu  ulmu  quis  fthi  frd)uiictK . 
i,Jj>»iscms  fubfcrifmuc. 

Ql  quisf  intertitactuiqui  ro  ipfa  in  prarjudicium  fui  pntfentis 
**  i3iendit,  hbjitademum  pra?judicar,fucrus  isiinc  conicnfu  fuo 
fuWifterc  nonpollet,  unde  fihuscmaiicipatus  qut  a  patreirtduc* 
tus  ut  rcmfuarapro  dcbito  tpfius  obligaiet,  td  dttndc  fccir,  rcra^. 
pignoriconilituircumcfFccru  l.fidejujfor.  20.      deX^ign.  Cumeo 
cafu  fcicnri  dtlfirauiario  noceat,  »e  trcditon  fiaudi  fitv/.a.£.Si  Alt 
T&Ptgn.Det  facJ.  f4tpc.6i.de TRffud  Quodliactus  illcctiat»  tinc 
confcnfu  e|us  dccuius^i*)udicioagitur,pcrhci  po(Tcr,ut  in  fpecie 
hajus  legi^quatcftaracntura  etiamab  ah)s  relhbus  fubfcnbi^e. 
perfici  potutilct,teitis  ftbi  nou  pwriudicat.  Vndc  qui  intcifuir  tcfta- 
2    mcnto.quoresa  fcpignoridata,  per  credirorem  Jonaroconfeiru» 
a *  ahcri,fibi  non  nocqt.*/  **£ .Neqoe  igjtur  '  ex  fubfcnptione  foia  auc 
prxfentia,onus  probittonisin  iublbubentem  rransfertui,  Hthhpcr 
2?4rt.nifi  manueliiim  fit  eum  hocomittcndi  juns  fui  caula  fcctfse, 
l*Titt*.}4.§.LuciA.dc  L<r^.iiquiaid&  pcr  crrgtcm-facruracf  c  po- 
tuir.ut  rci  vcritas,roericd  pcr  hoc  non  immutetur,/,ilWrjf.  J.vrr*- 
Us1io/.iPw/.NonmmatLfervuscommunis.3  8  $.t.dc  Oon.ln- 
t+    tct  Vtr.  «c  Va.quiaicirc  ibi  tdcra  cft  quod  confcumc.Phni  ft-qui» 
intctfuerit  ajienationi  rci  fuat ab  aho fa&»,  &  pretiu m  dein'  recc- 
pcrit.cenfetjurabinitiaquoquc  ptxfentu  fuicoofonfifse./.f*i^jn». 
ii.de  EviQ.  Quod,  fj  nonconfcnGlsct  reccpttonc  pcouui*t&  ran- 
.  tura  interfuifscr,  non  ita  forct,  dJ.*,4.%.L*ci*  Pcrindc  acftadfutl- 
fct  quidcm  nqn  ramcn  lc& is.au t  intelicctis  tcnorc  ac  vcrbis  inftro» 

**mtpi.uihQffl 
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INPANPICT-  U»«  liy,  ^ 

Ad  rcm  alierum.41. 

I  •  i4n  &  quatenus  fignoris  obligatio  de  rt  aliena  fat. 
2.  Resaliena  fignori  dataj/ foftea  debiteris/at,  an  fignus 
convalefcat.ejr  num.s* 

4.  Jgnid  \uris ftt  fitgo  eijuccejferim,  qui  rcm  meam  inviie 
meobligavit. 

5.  Ksintinomia  inter  Paulum  &  tModeBinum  feluta.  & 
num>  6. 

CQnftat  rem  alienam  +  pignor i  dari  noa pofTe,  /.1, C.Si  Res  *Al* 
P/g*.  Det.  Valcc  tamcncontra&usad  a&ionemperCbn,tiem, 
tam  dircctam./.j? rtm.y.^.pcnult.fup-tod.  quam contrariam,  /.  tutor* 
i6.§.i.fuprk.  IjJ.  nonautcmad  adtioncmin  xam.Mt  hic.  &d.l.  ». 
C.Sitsfl.RaTign.^Det.  Vndcquaifitum  tcft.fircs  ahena,dc  qu*  ■ 
convcncrarpignoridanda,poftca  dcbiroris  fiar,  an  cxpoft  fact» 
r.ctrotrahatur,"quafi  abmitio  quoquc obligata cllct^  quod non  vi- 
dctur,  quia  oponuit  rcm obhgaudam  tcmpore  conrractus  fuiiTc  im 
bonisdcbitoris,/.^  tjuttnondum.  1  j  .§.1  .de Tignorib  Placuir  ramen 
Ce  poftea  hypcihecauam  utilcm  fore,*r  hic%&  l.  j.C.Si  dl.Kcs.Pi^, 
Det.  Srd  hoc,fi  ignoravcrit  *  crcditor  alicnam  eiTe,  quod  fi  icivetir,  % 
nc  quidem  ad  pcrfonalem  a&ionem  contractus  valct.  /.  tUfor.xt'  $. 
x.inpne.  b.t.  Et  rrcritd  igitur  Papinianus  refpondit,  in  fpeciem  iei 
alrcnar  collata  eonventionc.dimcilius  utilcm  actionem  pignorari^ 
tiam  dari,/.  i.princjnfra  de  Pi^n.ubi  recteinterprctes  vocem  diftci- 
liasexplicantoranirtonon,^.e^2>7}'*^.  Non  ist  dicindum, 
Non  idem quodin  fpecie  iupcriori t  paulus  ftatuk  :  Sicgo  ei  fuir>  4 
ccflenm  qui  rcm  meam  invito  me  obligavir,  negat  enim  hoc  cafu 
crcditori  hypothecanam  cxprefsc,*/ W.quod  non idem conrraxe- 
ritqui  jarapignoris  fir  don  iruis.  Contrarium  Modefhnus  ftatuir, 
inl.fiTitio.dtVion.  Et  hunc  riodum  f  ut  folvant.multi  refponfum 
Modeftini  non  de  hypothccaria  utili.fcd  pignoratitia  perlonaliac-  v 
cipiunr,  *Donel.in  tr*Zl>de  Pigu.c+9. Connnn.l.4.  Comm.c. j .  nstscuf 
Jtus  ntbil  certi  defimt.  parum  profecto  appofitc,  ncque  enim  uilo 
modo  dubirari  potoft,  quin  harrcs  per  omnia  idem  juris  (uftineat 
quod  iuftinuitdcfunctBS,/.^*! **/«/.  176.  de%eg.  /«r.Quia  igitur 
dcfonctus  criam  cx  ipfo  contractu  dc  rc  alicna  iniro,conttaiiaao 
lione  tenebatur.  d>  l.tntor.  16.  f.i.fupra  eod.  confequens eft,  &  eo- 
dcm  modo  tcncri  haercdem.  Teneri  lnquam  non  utili  acrionc  pcr- 
ionali.fcd  ipfojure.actioneex  obligatione  tei  aliena:  redundaiire, 
&  dircctar  actionidircct6c©ntraria.Proindcquod  M^dcftinusdo 
utili  actionc  refcir,  id  non  dcactionc  perfonaliaccipi  cportetfquia 

Dd4di         '  h*c 


57t  RlttSII  lC  CWHlMt  .» 

hxc  .  «i  iem  dictum ,  tpfo  jorc  creditori  parata  cftj  fed  dc  ac- 
tionc  in  rcm  utiu .  Ex  «tuibus  t  rcmener .  capua  pcop^it a  pcni. 
taspuenare.maiifqae  dicenduro  ex  Cujacij  fcnrentia.Tribonia- 
aurn  rahoc  textu  omififsc.i(u«  vcroumiiitcr  nonomiftrat  Pauius. 
nimirunnPoftc»  quoquc  cx  «quitate  ptacuifse,ut  darerur  crcdircn 
io  h«,redcm  utilis  actio,  ad  hypothecariac  (cUjcqc  exemplum.  l.cmn 
rat  C  SiAl.T&P&Det.ut  eaderadifcrtis  vetbii  adjecitModcfti- 
nu  s  i  n  lege  oppoGta,  d.l.fi  TkmGmu*  1 9. 0t£  16 ;.  m  fr»**av  mu- 

Ad  l.creditor-pcnult. 

NOtandunj  hiccft,fupctniiom  prctrjcora  ufutis,  quod  ex  ph*. 
nore  difttacro  redactumeft  ulrca  dcbiti  quanttratcm :  per crc. 
dicorcm  qui  pigpus  vendidit.cxigi  •poetere;  nec  tcncriidcirco  de« 
bicorem  delegacionis  mcdiorecipctc  c  mpttre  m .  m  hicScd  hoc  cen> 
«enciomem  admifir,  fi  debitoc  exfpe&arc  vcnc  doncc  crcditor  tb> 
erapterc  pccaniamcxigtr.  quod  fi  tacere  nolit,  tcnerar e»  crcdttot 
actioaesfuaseederc,  Ut  ipie  dcbicor  cxigac  idera  •  idque  pcriculo 

w  tb 


LIBER  DEClMVS-QVARTVS. 

DB   E  X  ERCITORIA, 

ACTIONE» 
T»t.  I. 

HAceenus  quidera  ectura  efc,  aoemadtnodam  ij  qaibat 
crcdicam  eftex  negoti)s  fuis  convcniancuc  Gerancur  cs» 
racn etiam ncgotia  fz pius  pc r  a  1  ios . I dcj uc  c x pc r ic ntia de- 
inontttattammariqaamttrra?bcri*  Dc  manrmm  igitur  ncgotije 
prodita  cft  a&io  cxc  rcitori  a,  quam  Pzxwt  fcrc  vcctoram  gratiapro- 
pofuir.T4W.s.5tae.ri>.eUjf  t4«r,^$.t>tf.coqadd  haud  raro  pro- 
oicrnavigaadi  ncceflitatcrocum  maeiftris  naviumcontrthatur,ab 
ignaris condirioniseoran*m.  Ideoauearquuni  ccnfak.eum qui 
«agiftrum  naviprnpofait,teoerr,quafi  riusiWemqui  cum  rgnot» 
for  S  nauta  con  t  rah  ic,  pofilE  mura  fcc^ucrctni.  krjfwit  .b.t.l.ji  infti- 
e^ifcS#C#^?Vfc  . 


'  1 
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IN  FANDICT.  Lll.  XIV.  Jft 

Adl.x. 

I*  Estertktres  q*i  ditsmur. 
n.  UHagiffer  mtis. 

i*  S*em*dm9dumfr*f9fitf9  rei  mmtttd  frebttwfl 
4.  fernutpdftfttientsnneir  fudtenus ftrvmud*. 
y  £M  imis  faffkres  mstjfiri  divift  tfjttt)t  nmji\ 
tnit  Jtttt. 

4.  rtrumfr9t»r*M*n  dmsnus  ttnvenkndus  resnifivh 
7.  Exerciteriunfti*  in fAtrevelieminum  infelsduddtur. 
I .  J^usd  \uris  e*  derejttin  dBimbns  etterss . 

^Magiftrum,  )T?Xerckores  dkuncur  t  ad  quos  navis  iuft*  un*  tS 

Jjroercatur*  emolumcmum  fpecranc,  Belgice 
Ufbfxnjttxt.  in  S.cxcrctttru.inf.in  itMcl. Qvi  pleruroque  Jurc  focie- 
taris  plures  numero,  unius  vcl  plurium  navium  in  daflcs  diftribu* 
taruroexercinurainftituunt.Cujufmodi  funchodie  inMoIiandi* 
mc  Zclandia  focicrarcs  Indic  OricacaIis,itemcj  ue  Occidcncalis.cV  a» 
ISse  plures  in  Africam.Italian^Greciam.DaBiam^Succiam  dcftina« 
rr.  Magifter  vcro  t  dicitar  cui  totius  aavis  cura  ab  excrcicore  uno  aj 
▼el  pluribus  commendacaeft.pet  anconomafiam  quandamconw 
nuai  huius  fccult  confuctudinefin  Bcljica,&  utbibus  Balricis  fci- 
licet)rccepca«$edcum  plurimumad  remfaciar»  quemadmodum 
probctur  t  pnrpofitio  roagiftri,  refpoofum  cft, eam  non  folum  vow  ^ 
funtatc  domini  exprcfla  probari,  fcd  ctiam  fcicntia  ac  paiicncia 
cjufdem.  utkic^&Lult.Qutd  C  um  Ee» 

VerfQjjid  tarocn.J  Expcdirum  eft,  forroara  przpofitionis *  dili*  £ 
genterapratpofitoobfervandaraeue././s^ 
mJ.7ddim.fufrd>dtJ*rb-  iJgitur.mf.e4dL  hoc  tamen  tranfilimut 
B  quo  modo  ea  capciofa  fierec  •  Quamobrcm  fiagulat  irain  hae  so 
admiflum  eft,uc  raagiftcr  aliqacmcontra  voluritatem  Bc  pnejcrip» 
tumdorainifubftituerc  pomcldque  neceflitatis  gratia  adraifium 
cft,eo  quod  Begotiantes  curo  magiftroobresfinguias  fingulismo- 
snentis  fiogulare  dcfiberandiconfiuum  capere  non  pofsinc.  utkic* 
myfufrdinfrinc.tddJ.  SittmenpluresdivifisofficijstcoBftifucicC  rt 
fcor,pro  officio  tantara  cujufque  ex  hoc  ediito  oWigabitur  cxecci- 
rot.$.yj/> /^r«,»»/r4.e4^/.Quodcum  moderaraine  acceptum  eft,  ur 
non  procedac  fi  alter  inhabiHs  fiL  LunUdm  dtcedtnt,  MXen\ 
f.Esx  autem  nobis  ilectio.  )  Vrrum  procuracos  f  an  dominus  #1 
convenlcndus  fit.itcra  num  ofucioftnh^psocssratortencarur,  pln> 
etbus  tnpta^xf Kcanii,  fa  ff  ft $9m*mSj*f  /» *t>}fmd$  9mm* 
Ubiv*4ct 

©dd  d  t  jOkct 


P.  BuSII  IC.  COMMENT. 


|  Xktt  auts  rii.)Exercitoria  f  acrio  io  parrem  vcl  dominu  m  in  Co\U 
duro  datur.avW.Scdincctetis,  fi  filius  aut  fcrvus  ocgoiicntur  pa- 
treautdooiinoignorante,  hi  de  peculio  tcnem\iT.tot.tit,de*Pec*L 
fipacccaut  doraino  lcwntc,  actiotributoria  cft,  infoIidumvcr6.fi 
etiam  volente,hoc  cft  jubcote  aut  coofcoticnte  ipfo.  m  bicmverf 
fedfifciente  patrcinprivatisnegotijsfola  fcien.cia.Alias  in  fojiducn 
non  figac-  mt hic.fjr Lfifilimf*m%liditde  Tmtel.  Qigatenus  tamcn  hoc 
f  intutelis  itafir,ibidemdoccmus,  Scdf»  quod  munus  publicum 
filius  agnoicar,  excuffisbonis  filij ,  advcrfus  patrcm  aut  hsrcdcs 
*jus  in  iolidum  actio  cft.  I. 1  .C  .de  DecmrMk  i  #. 

Ad$.fiplurcs.&l.fcq. 

N  cVqaatenuspluresfocij  cxcrcitores  teneantur  infelidom 
velminus.pluribusinfracxplicaraus^/.^.^  Soc.i 


A 


Adl.ult. 

ST  magiftcr  aut  inftitor  fingulare  mandatum  habeaor  ad  pecuoias 
mutu6accipiendas,nonopuseftptobaci  illasin  rcmpatris  ciTe 
▼erfas,  /. i.f .  nec  nutem.fitvrk eoi.  fcd  conrrarium  cft  fl  tantum  ha- 
Beanrconfenfum  tacirum,  nifi  tamcn  probaret  ciediror,  quod  fuc- 
ritijs  raagiftro  aut  inftitorc  in  rcra  domiDiopus.*;  ^/V.Scdhoc  io 
pccunia civitati  aut ccciefie  mutu6 data  nou  procedi  t,ibi  enim  nc- 
cel7an6  probanduro  cft.cam  in  rcm  civitatiscflc  vcrfam.  Vidc  quar 
nos fupra  lacd.iw  Lcivitae.  de  3t>& Cred.  Idemquc  eft  com  de  in  rcm 
verfo  agirur,  quiacVibiadu  ipfo  in  rcra  verfare  cftoporcuic.  /.  3. 
yfificMcccpit.  de  In  Rcm  FerfoMde  taraen  quas  nos  m  cadejo  L  \. 
/.ult. 

DE     LEGE  RHODIA 

D  E    I  A  C  T  V. 

TlT.  ll, 

Adl.i.&2. 

QVi  laboraote  oave,  ut  ipfam  &  rocrccs  proprias  fcrvarcr,  al/c- 
nas  mcrccs  in  marc  projcccrir.rcuccor  magiftco  navis,  ifque 
furlus  tenetur  domino  mcrciu  ra  araifsaruro.quia  dctnoicntu  rocr- 
cium  qu*  ita  cjiciuntur  communicandum  pro  ponionibus  cft.  m* 
aW.Non  raucat  l.qui  fctvandarum,  14. inprinc.dc  Prarfcrip.  Verb. 
«bireUtum  cttcurncjui  projccit  noUa  actionc  tcnariiid  coimita 
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IN   PANDECT/ITB.  XlY.  sf* 

cff  Q&nuIIa  actibtre  reneacurquod  alicnas  roerces  projecir,  propric 
cnirn  rcnctur  ob  fuas  mcrccs  pcr  jacrum  aliarurn  fcrvaras. 
§.  Si  convenejir.JSi  quid  rumpaturin  navc,  vcctorcsnon  refarci- 
unr.nifi  tarocncommunts  pericuIiavcrtcndicaufafiat.wAie,/*.^. 
nevis .  6.  infrs  eod.  Qucmadroodum  ncc  faher  renctit  fi  fort*  mall 
leum  fregerit  inopercalrcrius.f*r£«»f  ttx.  Quatenus  vcrb  fociuj 
focio,mand4torprocuratori  dcdamnoa  latronibus  autalio  caiu 
lllato  tcncatur,infra  expUcaraus,/»  Lcumduebus.jx.  ^quidsmu 

Adl.deprccatfc* 

IMm*ator  mundi  i>ominusj  imr*crafciliCct,no» juie 
pacrimoni/  fett  dominJj< 

Adi.  ultj.tr 

i 

DAmnumarque  irnpedimenrum  fatalc  cxcufatapccnai  m  hlc% 
&  t,  fi homo MortHus.  deVerb.  Obl.  Quod  &  ita  in  judicij*  eft.  /• 
etpud  Cetfum^.  f  in  arbitrum.  dt  Sxcept.  Doli.  &  tbi  Vsrt  l.fed  #(l 
1*u-.f.qH*fit*m.  SnjuisCdut.  Non  ramencximhAliquero  abobJu 
garionc  principalU.  contmuus.de  Verb.  ObU  Num  verda  moraex- 
cufcr,alia  tractaiiocir.  Jcquaagimusinfraiw/.jipPM.  eUVfter. 


DE  INSTfTORIA  AO 

T  I  O  NE. 

Aai.i.cv*; 

Sfis  auimihi  adioncm  cedere  renerur,folvendo  non  fir.in  prtaJ 
^ipalem  qui  cu m  infticore  conrraxit,  actio  datur.  Quando  vcr*  • 
fincccujone  domino  iaeosqui  cum  inftitore  tttl  procoratorc  ne- 
gOtiari  lunt,  a&iodctur,  fupra  trat2arous#  in  l.pcrprocurntorem,  71J. 
de  Precur. 


.  Ad  I.5 .  f.  fcd  &  cum  fuifo. 

Xhoetextu  conftar  procurarorera  &  inftitoi^,  ,„„r„ 
JL.rcrre,  liccr  alias  regularc  iic,  eos  ferc*  pari  jurc  ccnfcri.  /.  pen,  C  • 
ed*  Inil.         Sed  hoc  indelictj*  non  ita  eft,  pone  inftitorcm  fu- 
gMfc  Sc  rca  Xibi  cicdicas  abftuhfle  ,  ia  domraum  z€tio  crit,  qudd  1 

fidcHi/ 


E 


jfj  P.  BttSIl  IC.  CCMMENTi 

ftdeffl  citti  fcqui  (e  velle  ktc  racione  figaiftcavcrit  ofnnrfeaf.  Sed 
hocde  procuracorefimplici  non  iueft  ,  ac  quideai  Coftalius  ex 
Koc  loco  annocat;6cvcrttroeft,  (i  procucitoc  rc$  aliaa  abrrnlcck 
«juam  qaarum  ncgotlumipfi  etac  mandacum.  nam  Gquid  in  man- 
cUciadeliqucrit.cadera  quoqueincc  iUuminftactnftitoris  centen- 
4am  magis  dicimus.  per  text.  in  LfifrtcmnttrJ.  de  Cendict.  Indcb. 
Deniquc  necabfurdiez  hoeloco cvincitur dominucn ei  coocrae- 
CU  aut/afto  difeipularum  non  obligari,  quod  racfs*  cempcraruan 
tft.mfi  inftar  inftitocis  negocivi  confuevcrir.  nrg.  L  Qned  Cnm 
$e  Qni  1**41.  P*t. 

«.Non  taracn.)  Notavimuf  fuprain concracttbas  execdtocum  ob- 
fcrvandam  conftitucionis  formam^i.  i.  verfqnidtnmen.de  Exere. 
t^ci.ldcmhic&dcinfticorerelacam  eft.  Quacenus  v«cd  ex  con* 
1  raccu  magiftratnam  municipaliam  dvitaj  ceneacur,  vel  quatcnuf 
ccclcfiaex  contra&n  prxlati,  platibuj  fapra  ccaccamus.  ndLchi- 
Vu.de7Leb.Cred.Qpx\n%  addi  qocurtc  qaa?  ponimus  infra,  im  l.ficnm 
VfHtC9.i6.eed.tst. 

% .  Si  oi  quem»  tk  j*.fcq.)  Ccrtum  eft  curo  qoi  rei  vendcnd*  manda- 
curo  habcr,  fidera  pretij  habere  poflc,  nifi  hoc  fpcculitcrprohtbi- 
turo  ficj«  hic  &  l.i^de  Bxeef.t^i  Vend>&  Trsd.  Sed  qood  Bac. 
tolaf  annotat  pcocacarorcm  cum  mandaxo  ipeciali  fidero  prctij  ha- 
bae  non  poffc,  id  nufquara  telarum  eft,  mukoejue  minus  ex  1. 1 .  do 
OsT. Procur,C»f.cvincirar .  nd qnnm  Bnrt.  hoc  nttmt. cumei  nihil  a- 
liudcaveacur,  quam  procuratorem  Cefaris  alicnarc  non  poflc  fins 
CftfarisconGmfu.Procuratoremquidemfifci  d«  preriofidemnosi 
babere  manireftum  cft.  exl.ftcxrgter.injme.de  Intt Fifi  verum  hoc 
f&ihtladremfacic,  Scd  ncquccrcditorqui  pignuc  exfequicurfidcm 
«mptotij  fcquipotcft  ita,utdebitorob  refiduum  pretij  teneatur 


fVt6txicA.fennU.dt  fign.  Act. jprauerquam  fcilicct  cx  gravi  cV  mo- 
venri  cauia,  qao  ipfo tamen cafu res  periculo  vcadicorif  erit, /.  tlt* 
I4mer4.fi  vtndMeriu&ikiiLeUTige.Act. 

Ad  1.  fcd  fi  pupilliw./l* 
fca^opiiaroj  Ad  hanc  $#vid«  qac  ponimui  iafrain  l,irter.at** 

Ad  Mubebatqais.ij* 

i .  q»i  ex  utu  tsmfi  ficcuto,  entiem  rtm  tM  *IU 
fpfluldrtf0teft.& num.  + 
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NEmo  f  qul  uno  jadlcio  fuccubuit  etndem  rem  vcl  qutnritt-  **"] 
rcnr»  prohibuascft  poftuhre  ex  alit  caufa,  Ls4nrclws.it>  $•/?». 
ie  Lib.  Lt^l,fm^ttr.  1 1 .  t-ft  ^uis.&  $.  tatidtm.  de  Exctpt.  %et  jttd. 
Quod  ignur  pralenti  Ifgc  ftatui  1 i  videtur,  tantum  acttontm  uti.  * 
lcmdiri.id  juxra  Ipecicm  propofitam  accipi  oportct  ,qua  fcilicct 
nouex  alia  caufa,(cd  cx  eadcra  omnino  agttur,accidcntaliqu;.Iita* 
tevidcliccr  Je  in  rcm  verfo  tantumin  iftftitoriaro  rotiratt.  fct  n&& 
Coftalius  hoc  loco  Bartoluro  notat,  quod  is  reOitutioncm  contrt  i» 
fententiam  priorcm  rcquinr.  namquc  idfinc  Icge  (ciipfit,  &  een 
tr.irium cx  cocviijciwr ,  quod  ahas  rclponfum cft,omr.ia  |udicit 
tblolutorii  dici.  Namquc  edquoque  id  dictet<um  pcrtinerc  pu- 
tem.ut  fubinrelligatur,4«*r  cemdemnatorUJti  nimirum  *  cfhtitur,  - 
ut  fiquisex  unac.iufaaboblcrvationc  |udici|  ab(olvatur,non  prp- 
tinuscxccptionem  rci  judicst*  altcri  obftare,  Atquc  ea  rattone  tn  Ctmfiittmm 
tnuliislocis  Bclgicz  onitar  hodie  plcrarque  (ententi*  abfolureric  Bt'lts** 
fcruniur  iJ cft  ut  reosunuvmab inftaiiuaabAdvtiui'  Quodfupci 
plutibus  profecuti  fumus. 

J^dJ.ficum  villko.^. 

T^Onomnlsqut  alicui  retprarpofirus  ctt  moxpro  itiftfrore  een- 
XN  fendus.fed  is  rantum  qmccito  n* goiiocorvrtttouis  eft.  Vnde 
villiciconttactu dominusnon <>b)igatur,quod  is  ramum  turandis 
frucribus  prxpofirus  fn.  Si  lamcncttara  frocnbus  diftrahcndis  fit 
ordinatus,  3i  quacftuicx  i;sparando,  protnftitore  eft.iri  bic»  Vndc 
co»fcqucns  c(t  neecx  coAcractu  priotis  teroobialit ,  aut  cnftodis 
ecclefitro  obligaii,  fcdiolumi»xconiractu  procuitiotis  td  hoctb 
ccclcfiaconftituti.nifiputailli^ucqueprocuratoinmtrunefcfun- 
gantur,vrlatiqi:idrx  coufcquei  ti  iiifupctioncmmoncrts  fui  coru 
irahant. /  %.%  fedttr  fiptc»»  .  n>  fnpiated.  Ivmocm.t* c.  cmmamtbmf 
dam.de  Ftdtjuff.  Anautcm<Vqi.arcnus  hiscaftbus  opQs  lit  pt»  btri 
pecuniam  in  rcm domini vel ecclcfix  verfam ehV, ex  co  mci ic ndu rn  - 
cft  quod  fupit  ponimutMdL ult.  dt  txerc  %Acu        .  $t*/i. dejm 

Adl.nlt. 

AN  proe  nratortm  inftttor  fiHtoqiicquecffreirjtrrearor  arn- 
bigoe  ab*  intcfpretibut  aterptiirocft,i\os  vcioid  filidccx- 
phcamus  fupia,  ml.  fm*r*ta>  67  JdeTrocur.  ubihacqucoucallc- 
jatacft. 

Eccc  D£ 


Q 
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DE  TRIBVTORIA  AO 

T  IO  N  E. 
Ti\.  IV. 

Adl. 

Vod  hic  dicituredictum  dcTributoria  a&ioncad  omnesne- 
gotiationes  porrigiidira  intelligendumcftdemcrcibuspccu- 
lliuouf,  norictiamdcali|S.cum  ncc  totum  quidero  pcculium  irr 
tributum  vcniat,  ncc  domini  roerxeriaro,  tametfi  (crvusca  ncgo- 
tictur,  fcd  mcry  foraqua  i»cgotiatur  pcculiaris#§.er/rriirf>».t/*T/.  rur* 
fm.  Intt  Quod  (fum  fc  o.  t  fed  fi  pupittm.  1 1 .  f  .pen.de  Inft.  t^ct.  t\ r- 
qucco  rclpcctu  intra  refponiomcft  ,  non on.ncm  negotiaiionetn 
cum  fcrvo  factaixj induccw  <nowoiiam  acuoncra.i  ; .  f.  rnmit. 
$ffjt&  eodent* 

Ad  t-j.  $.  fifcrvus. 

DOlus  tutoris  aut  curarorls  quatcnus  noccat  pnpillis.ponimat 
# 

Adl.  procuratoris;  $. 

m 

fiVhnlJ  \  Nrescmptapccuniamcafir  mea.an  mir.us,plaribns 
yjLmfra  rractamus /»/.ra^«<  54  .de  JurerDot.  &  non 
eiTe meam  obtinuit,idque intcl.igcndurn  eft  pro  lanonc  dccidendr 
inhoc  f.clk  ^quo  rciatum  clt  mciccm  udhjs  ctcditoris  pecuniar- 
compasatam,intr.butum  venirc. 

f>.Mcrcis,;Hic^.rclatus&cxplicatasc(t  in  htm  f.i,fupia.h,t. 

Ad  r.  quodinhsercdc.o. 

j5.Eligerc.)/^\  Vcmadmoduiw  exceptioncs  curotilentar,  rracrsv 
V^mus  infra  iu  L  nemo.  de  Exctp.  Actiones  vcr6  an  & 
quomodo  cumulcfitnr,  infra  peraginius,  mLfi  is  qui.tg.de  0$/t 
&  Acu  flc  iupra  in  Lfi  ac  V%.  de  f$td,  &  L  nec  uUam,  tc  Htr.Tot. 

1 

QJVOD 
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QVOD   CViM    EO  QVI 

1N    AL..  POT.    EST  NEGOTIVM 
gcftum  cflc  dicctur. 

Tit.  y. 
Adl.2. 

Ftlius.familias  quidero  cx  comra&ujfuo  tcnctur.  /.  tem  e*  awZ 
trtttibutAlMlud.  foluta  tamcn .patna  potcftatc  civili  ratioue 
quoquc  hbcrams ca obligatione  videbacur,  ut  dc  fcivo  mannmif- 
fo  coiifUr./.***»  fcrvumje  N r«g.  (jeft.fuprk.  Scd  ,mrc  Pra.ono  cf- 
fc&uraeftutuuiia&ione  teneancur  pcriude  ac  fi  capitis  diminu- 
tio  non  iiitervcnillet»  tit.  ele  Cap.i&Ctnut*  Idque  edi&o  pr*(cnti 
incalibus  eodcrocontcnlis.ica  tempcraruro  eft,  ur  camumconve- 
aiantur  in  quancum  facccc poitunt.  uthtc  &l,  x~C,eod* 

'      AdLj.  ' 

■        ■  •    I  * 

QjVxritur  an  fn  fupputationc  cius  quanturo  filiuiex  hocedidto . 
'fr.cerc  potefr,  ratio  a-ris  aliem  habcarur?  quod  ita  expeditura 
eit,  ut  privilcgiattorum  &  eorum  qui  pofteaquam  filius  fui  juru 
fa&u  s  eft.com  nxerum, confidcrario  fir,  non  ctiam  ceterorum.** 
hic.  Qucd  igitur  alibi  dicitur  non  eiTe  dcduccndum  a*s  alienum, 
contra  quam  de  donatore  obtinuit.  /.  exbveeUtum.  49-  de  Kjt  lud, 
iditarcfpoufumeuyquia  rcusconventus  non  ipfc  led  ctcdircrcf 
dexlucunr,&  quia  donatoris  Ubcralior  condnio  cft ,  quod  omne 
oronino  ssalienum  ipliusgratiadeducirur.cum  inpra-fenti  tan- 
tum  aliquorumcreditorum  rario  habearur*  pnvilc^iarioruro  fcili- 
ccl&  qui  poft  comraxeranMit  incetcris  meliorcoiidniooccupan- 
tisfit,  ncc  xrisalicm  refpcdus  habearur  /.  imereos*\9.  §.  i.  de  Re 
lud.  occopjlle  autem  priorvidctur  nonqui  priu*  litcm  comefta- 
inr.fcd  qui  prior  ad  fcntcntiara  pervemr.  text.  tnl.fjvero.  10.  inf  d$ 
?*f*/.Conrrarium  indoiiatorceit,  ne  inops  fiac  eot  fuahbcralitatc, 
l.S9.de7tf/meL 

Adl.fedficxpartc.4.S./;&^  , ■  \ 

n  *  ■  , 

!   i .  F/Hmfe pdtremfdtniHdfmemiius  an  uflitudtur.tf  n. 3 . 
2.  ^Ah  mendutumme  litemteptdm  /ujtu  rcvouti  & 
/tftm, 

Eccc  *  Filiut 


P.  Busri  tc.  COMMENl\ 


.  Y^fliaS  f  quife  pat  rcm-faroilias  mentitusefr,  priviltgio  htrhne* 
X  didinon  gauder^  quemadmodum  bc  aliascx  dcIidJoin  folidum 
damnatur.  m  hic.  &  1.6 .mf,eod.& l  qm  cum  fc>  i  t.de%e lud.  /.  ejmd 
tmm.fupradt  Dolo.Lt:C.tSfd<JH*ced.l.fid*iirct.  deVtdetuff.  Nc- 
que  cmm  invocat  Ugem  qui  ln  ipfaro  Cummitttt.  /.  tmxiltum . m 

t  fnt.de  tJMivor.  Planc  quodalii  annotantt  ncndacium  anrc  Jiteni 
cont  eftata m  rcvocari  pofle ,  tx  L  elcftio.  1 6%j.  ticcjme htrcdi»  de Nox. 
i/ict,8ccA  rationc  pornam  eiu*.  cvitari.Ca/fV.W.cum  modcramine 
accipicndum  elr.nilidamnurocx  mcndaciojam  reipfarcdundant, 

*  ut  hic&in  pIcri(queJegibus)amaIlcgaris.  Deceptuseninrt  inpro- 
pof»tocred»toceft,quod  cumcocontraxcrir  cum  quo  nonncgoria- 
tuseUcr.ficum  filium-faroilias  tcrvillet.ccque  rocrird  non  rcftnui- 

♦*   rur.  Sed  cfuandotqui*  norall  «cttonecoovcntus,  ncgat  fc  letvuoi 
inpoceftarc  haberekconfeflionc  roendacij  anrc  lirero  courcftaram 
fa&  af\ibcr  eft;  $c  f»  minor  fic,  rriam  poft  li tcm  conrc Aatam.  tuai e»  - 
snsnpcc  incndaciumadtort  Jjihildum  accidit  dctrimcnn. 
•  # 

S.Soliautem. 

ti  1t*tptim*t$*iemn*ti$*Ui*  q***tumfuere  fttefl9d* " 
$ra*ftdt  i*  fde)*ffortm. 
*.  lJ*  i*  frcc*rdtorem> 
yA*d4vtrj*shdrtJtmi*filiafafnigt*d4 
4.  Ttmftrdti*fi*tt*tU*lm*m. . 

Bi 
EncficiamconUcronationist  inqoantttm  quis  facere  poreft.ad 
lucredarn  non  crafifit,atf kit.  nccadndciuHbrem euara, Letfimf. 
**    dt.Rt  fud.ln  procurator  e  t  coauranum  obtinet ,  quia  is  iplc  loco 
domitu vc niii  Lfi  tmm precmwdttre; t mi\  tdcoq ue  n u Ua  iu  redeteriof 
ipfiuscoodkiocftapcaccerquamtn  fatif<iando,/  ftd&td.§»dtft*dt- 
».   rc.cLLPrtcur.  Vndcxjua6lrfnt»»cftf  Anlatafcnteiiriain  dcfondtum 
qu  i  untumin  id  qood  face  cc  poterar  condcmna  nd  ii  s  c  r  a  t,  ad  v  e  r  fus 
hartedcra  in-folieuimdirigcpdacxfccurioilrr  Sc  hoc  Baldns  admfut, 
BdJMm  LL  C  tacL&ptf  cumCtflaL  kic. Movcutur  argu mento  cx  ■ 
rioc  tcxru  dcfuropro,quo  fcilicct  relatum  eft,benenc>um  id  rantum 
4.    pararum  per fonx fbre*  Scd  ea  t  opiuio cum  rc mpciamento  accipi- 
endaeft,ut  fcilicctiraobtincar,fi  fcnrcntia  in  fohdurolara  fir.Con* 
ftat  n.com  quoquc  qui  ejufmodi  privilegto  gaudtt,  rc<2c  m  ioJidii 
condcrnnari,qaocafu  bcMeficium  hoceiiamin  cxfecutionc  para- 
ciun«ft^^a^iiMrs^i#|  ^f«.4/#Kr  /af^i  Qgod'-!!  ctianr  indcfunc- 
tnm  condcmnatio  fa£a  iir,  in  quamum  faccrc  pt  flir,  cua:  I  snedi- 

rau  t 
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tati  quoqoc  id  jos  per  fenremlam  cjutffitum  tf  t,  diverfum  d  icmius  # 
co  cjuod  adori  ulterioracxfequemi  cbftcr  caceptio  judkati. 

DE  SC  MAGEDONIANO. 

Adl.  c; 

i;  SC.tMdccdtniduumodiofan$rdt$fmm  introdn^umejl» 

2.  ^in  minor  beneficiobuiusSC*  rtnuntidrtfofu* 
j.  Zdftus  csnfntAtui. 

4.  Jguid fi renumidtum  cum  \unmento  fh* 

5.  Ptccdtum  ccmmitti  db  co  qui  dd  boc  SQ.frOvoxdt  tm ffr 
tmnidi»fufumfuumfitvtrfs. 

0.  SC.bcncfcium  per  txceftiouem  faratum  efi. 
7.  Vtrbd  bdt ,  dclionem  ncn  ddbotquds  virts 
/.  Jgiundo  uonfroctddut.  . 

ILIadconftat,  t  SCMacedianumodio  rceneratorum  introduc-  u 
tam ttic**t  bUjdr  l.f*i  exceptuutm.49.de  Ctndtct.  l*deb.Qupd  ic 
argurocnto  cft  pctfilium  cxccptioni  t  cias  rerranciare  uonpode,  •» 
«cc  magii  quamrminOrtenunciatct  bencficto  rcftirutionis.  Arquo 
hoc  Do&orrouffpUcuifte  Coftatius  author  cft,  iut.tamen.i  1.  iujrk, 
eod.Vxci  vcrfc  Vdalricus  Zafius  in  contrariura  t*  difputet, /&  a.  t> 
Hf/p.  Si*g.  c  i8.rptior  ramen  fententia  obtinuit,  niii  renonciec  po- 
flcaquapaierfamihas  eflct  faclus.  dl.4 0.  Parumquc ad  rcm  facit  L 
l .  j .  u  fquc  adeo.de  Injur.  quia  ibi  et  quidero  perraictitur  renunciare 
adtidm  injuriarum,  fed  hdc  apropofiro  jure  tenatufconfulfi  Jonge 
diyerfomeftjeoquodremilTioactionis  injuriarum  ipfo  jure  favo- 
rabihs  fit ,  cumactioni  ei  ic  ahasprxfcribatur  fpatio  ■niot  anoi; 
cxceptiovcro  SC.  pcrpctua  fir.  d.  I.  qui  exccpttonetot.  40.  Denique  - 
cVrcctef  8artoluscumargumento  huiustei,  tumex  rationeluris 
CanoMciadmitrir^routuurocura  filio-famibas  initum  firmati  ju« 
ramcnto,  t*  l.Sei*s&  t^gjerim.Ad  L.FmU,  Quod  eatenas  accipi 
©portet.otcoinpellatur  adverfusexc€ptionem,cenfuiaecclefiafti- 
ca-inejufmodi  cafibuVconiueta,  videnuAnos  Uu  ddl.x.de  Iurtfur. 
non-ttem  utciviliaur  cationica  rationc  bcneficiura  cxceptionistoU 
latorifTfr  jurc»aut alias  ex  eonegoiium  confirmctur  ad  actkmem, 
o^u*  cxceptioncmf  S C .  pe  riraat  j  u  r  e  directo  Sed am pliu s  Innoccn* 
ttttfctaddufiliurofara  ' 
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confnmpfir,  peccatem  committcrc  fi  fc  defendat  benefdo  Mace- 
donuni.  Innoc.  in  c.  ejniaplert<jne.de  /mm.  Ecc/.qucd  magh  eft.  De- 

$.    nique  &  expedirumeft,  tquoddicitur  fotneratoii  ln  hiium-fami. 
has  adlionem  dariid  nonipfo  jurc,  fcdpcretccprioncm  fieri 
6i*,cum cxceptioncm  pariat  pcrpcruara.  m  tnfrn.ml.fed  etji.  o.j, 
fn.eed.efr  dJ.qMicxccptionem.de (ondtcl./ndek  icd  ralcm  qua:  iropc- 
diar  Ims  mgrellum.**  hic.  idque  ofticio  Piactoris  conunetur ,  ad 
quem  fctlicct  pertinet  acttones  &  exccpriones  dare.  vtde  ejna  ttos  i» 

fm  1. 1.  dc  [urtfdict.  Plandquod  Bartelus  annotat,  t-  ejufmodi  vctba 
Acutnemuon  d.ind*mtcb  mcivihbas  pertiucreut  non  nili  paratam 
«xccptioncm  indiccnt,  'Bnrt.hic  tfLu4mpoSie44M4m.de/mejm.  id 
quidcm  itacft  hoc  locof&inl.  nam  poHcaquam, dc  Luicjiir.  nhi 
idem  Hart-nnm^.tcd  hoz  perpetuum  n  >n  ert.  Srpius  cnim  ubi  ac- 
tionegatur~ibi  juris  ratiodeficir,  &  ubi  ipfo  jurcagcndi  facultaf 
impeditur,  vcl  prt  piijtfimc  prartor  aciiorem  non  dare  ccnfitur. 
Cum  prxroriu  n>  jus  viva  vox  jutis civilis  Qt.l  nam  & tpfmn.de  /**f. 

*.   e*rJme.Rcctc\ct6  idcm  Farrolus  I  cx  lacobode  Arena,  ira  acno* 
.   ucmncgandam  annoiar, nifi exccptio  ahiorcm  indigincraadnw* 
Ut.tex.tf  B4rt.ind.Un4mpesleneiM4m.4t  JmejurMic  <jax  nosjnfia 
inl.i-J.i.Ad  Vclleian. 

4.  FtliusfimiHasconfnl.  SC.gaudtt. 

2.  K_sin  hoc\ttre  Codtcismutatumft. 

3.  Confretudo  tn  hds  re  fememim  giejjk  frebas. 

**  «f,Fina!.)TJ-X  hoc  t  rcxru  palaro  rft  jure  noftro  fihum-familiascd'* 
Jljulem  non  ptivari  beneficio  Macedoniani,  idcm  veri 
dedignirat^epifcopaliflc  alijs  diccndum.  Ratio  vcrbeft  quia  juie 
civili  accclTiodt^nirarumeiufmndi  nonhbciata  patiia  poteftatc. 

•  "  not.inL}.detsfdop.Scd  cum  fhodie  Conful.Prsfcs.cV  quicunquc 

acuriaEonerclibcri(quifintiIliv.l.fiii.C.deDccur.lib.io.;quara 
priraum  ?d  dig -uratcni  cjufmodi  perveniunt,  ipfo  jure  paina  po* 
tcftarefolvuntur,^t/riSf.^2.tf.  /.qtixfitumcftan  iftj  ipfiquoquc 
bencficioSC.f.uantutquod  Accuriius  non  piitar,^/.  hic.  Cofta- 
lins  contra,  nc  privilegiur*  ipfis  damno/um  lit.  Rcs  m  coconfiftit, 
anfilij-familus  mancar.tin  irinus.&c  quidem  quta  tales  non  ma! 
ncnt,  per  d.  /S/oveU  Zi.c.t.  recriusdicirou<  glotfamrencndarB  Cu 
fcfcA  justfcnrcntiam  une  omnt  controvcrfia  in  hac  rcjnoribus  fcqui- 

mur,A       umcn,inforctciPrivalonom,nccum  pcnculocicu 
fmtZin   °*ul  rciPub1^  aut  ^ckCiz  ncgutia  gravifliroa  hbcr  gcrir, 
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AdL  3. 

I.  ftsW/re*  cmnes  fro  fatrc-famtlias  bsbituslSC. 

rnvatury&  quatenus.nttm,  2. 
I*  Anut  filius boc  SC. frtvetur,  requiratur m fe decennium 
frofatre  gcflerit. 

4»  Filius  mercatoran  boc  benefcic  gaudcdt. 
5.  Filius  an  annuos  reditas  emere  fcfiit. 

QVi  pablicc* &c¥ apudomnes  pro  patre.familias  haberur^Mar-  *' 
cedoniano  ncn  juvatur,  ttt  htc.ejrLt.  C.  cod.  Fundataquidcm 
excepuo  eft  ipfo  juie,  fed  bcnignc  admiflura  cft,  utexceptio  +  eli-  ■* 
datur  replicatione  ,  utnimirum  doccar  communitcr  ita exiftima- 
tum  eflc,  d>  L  1.  Licct  cnim  ignoratvtia  facilc  pratfumi  folet,  /.  t/e- 
rius.de  Trob.  ntfi  aliundc  (cientia  conilcr :  (i  tamcn  qnifpiarrf  tn  ig- 
norantia  conrrarationero  juris  fundet  intentioncm  fuani, contra- 
tiumobtincr.xf  h'c.  Anver6  ncceflarlumtfjturfiliusdcccm  annos  j, 
fcpropatre-f.tmiItasgeflcrir,priufquam  cxccpnonis  hujus  benefi- 
cioprivetur,videamus.  Etidquidem  Barrolo  placuit,  in  t.LabeoM 
Seput.ftoL  fcd  hoc  ut  nufquam  rclatunyta  rcotibus  &  ab  alijs  ira- 
piobaturo  cft>CoflaLhic. 

$*  ujki  coquod  1  hic  dicirufi  filium-familias  quivecrigaliacon-  4* 
duxir  non  gauderc  bencficio  Senatufcotifulti.*;  /j/c.cum  nlmirum 
is  facile'  ab  oranibuspatctfamiliaseflccredatur:  argumentunf  i5al- 
dopiarbuir,  fihum  r.egotiatore-m  SC.  ecdem  non  (uvari,  Bs/dJnL 
^jiCdCidontAm.C  eod.  Idque&Confuctudinc  t  harum  rcgionura' 
Bclgicx  obnnctj  maJtimc*  11  filius  res  fuas  lcorfiro  agar,quod  mori- 
bus  hujus  fcculi  is  fcrc  folu tus  ccnfeatur  patria  poicftaic.  vtde 
fir*f*p. tn Li.de His Qut  S*>  Vel  jiLJut.Suut.  * 
$.  Is  autcm.jQuarii^orcft  tan  venditio  rcdituum  fiho-familias  «, 
pcmiifla  lir,dubium  mover  quod  ca  noncadat  inpropriam  mmul  Ct*f*et*Je 
conventionem:  magistarocncittnccaoccafione  ftausScnatufcon-****»*»** 
fulro  fiat,  vcnditioncm  cjufraodi  exccptione  fubmovcii.  m  hicih 
vtrf.  anod  ita  dtmum  etit  dicendtem.  Qua  dc  re  q  ui  plura  xequirit  vi- 
dni  tractaturo  uoftrum  dc  Annuis  Rcd i t ibu tjib.  1.  c,j.«**»,8.jam' 
oliro  cdnum, 

Adl  itcm  fifilmsfamilias.7. 

1.  Senatufconfuttum  boc  cejfat ,  ftpetunia  txfeniatnr  in 
can/am  nHeffxriam. 


I 

- 
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*  ^uidJtexSfetfeeuttU  decefta  ht  fectli*,  a»  &di$nijit 

3.  Bafdsfrntentidinbac  re  antmo  /§  temperjnJa. 

4.  <%md  \uris  fi  faterfimilus  abqnid  non  tamcn  omnc 
fiivertt. 

f./^VoD  DlClXU*  I"  IO,  OJ£I   ITODIOHOM  CAQfA 
V/AISINI  MUTBHM  A  C  C  I  PJ  R  J>T,  C  ■  tf        I  SC  1  T  4 
lOCuM  HAIJT,   SIPHOBABILBMMODUMIN  MUTUA 

N o h  ixcessiT  )  *' bit&t.t&Cccedtntani-C.ttd-  Idera eft.fi m 
t.   qoaro  taJum  caufim  neccfjatiam  pccunia  fumatur.verbi  gratia, 
ur  crcdrtorem  dimitrar,Gbivc  alimenca  paret-  %.prtinde.fmpra  eadt, 
B.    &  i  -i  •iaj/.Qu,o4  fi  non  indigeat T  ca,  nec  in  rem  pirris  eeii  vcrtcrir, 
fcJciftcnr  eiiamnum  in  pcculio,e*ceptloni  locum  damus./.  /"«ri 
*'ff        ftnatmfctmfmltnm.  imfttd.  Scd  quod  Coflalius  ex  B 1IJ0 
-   *  rcrcri.4/^t^4cr«0«iW.miiinvfamilias  qui  perumara  mo- 
wam  acccpit  nqllaadporna  caufa,  exceptionem  $C.  MaceJoniani 
haberf.ctiarDficampofleainribros  cxpendcrcr,p*r  d.$.  bte.  Sr.M 
tcmpcrationcra  rccipit,  or  fciliccr  procedar  /rademum,  fi  probabi» 
Jern  mocjom  neccflitaris  crcditor  cxccfQr.  Afias  enim  contrariant 
erit  ;eum  credendi  ratioiu  propofito  non  cx  verborum  apicrbus, 
fcd  mojoacufu  inqicm  Dccaniadeftinatur,«rtirainJa  fit.  m  bii 
4.   $Mtt  araplius,]  Si  pater.ramilias  *factus, vd  rpie  paier  etiam  CoU 
▼tfe ccpcnt.raium  hibuilTc  negotium  ccnfctur.eV per  con^cjuens 
cxeetttocctTat. m •M.ldque& in  reliquo non Jumfoluroobrmer, 
01  Aecurfius  author eft.  fjt.ktc.ari  T^tvelt  dt  Har  ejr  Fak.$.no»a». 
ferw.Camrarihibitioneraex  partciuterponcns.quodfupereft  qoo» 
que  ratum  hibere cenfeator.adeocjue  ratum habctc opurtcat  iuti- 
\\iiX\.*ri.l.imm  t}turcYCtVT.d*  jidm.J  mt. 

AdUfiliustamtlias.^ 

ESl  iohic  legc  cxemplum  qao  tacns  confentire  mandaro  cen- 
fctui,oiG  contracium  tcttarus  fit.  Vndc  cV  alias  quoties  qu  is  ac- 
tttiaJkuiMtfiflt,  vergenriin  przjudicium  fui,  c^nfulrum  efl  ot 
in conrrariura  protcttetur,  ptr bmmc  text.  An  verd  iTi  J  non  faciar, 
confcutirc  cenfcatur  vclininus,  pluribus  fupra  cxphcamus.*^/, 
(Sarns,  dt  fttn.  Acu 

9  * 
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XIBER   DEC  IMV  S-QVINTVS. 

DE  PECVLIO 

TlT.  J. 

4  m 

,  mf 

Adl.z. 

OVi  fcrvi alicniufumfru^um habct,  cx  ijs  caufisconvem- 
tur  fohs ,  exquibusei  pcr  fcivum  acquiritur,  cx  rcliquis 
igirur  caufis  agcndum  cft  in  dorotnum  proptutatis.  ut 
btc.  iscc  mutat  l.hinc  quswitur.  tp.f.  i.  infra  cod.  quia  ibi  quidcm 
«  omnibus  caufis  fru&uarium  rcneri  rclarumei},  fcd  id  cxplicatec 
in  ijc  quac  domino  quxruntur,domino  prijis.«xcu!lo,  itttlridanttx* 

Adl.^.§.idcmfi:ubir. 

Vidc  qu*  ponimus  latiusinfra^/.i  ije  tsfjrpci.  ubi  fcttk/rcl* 

9 .  Scrvus.  Rcfcrrur  infra  in  I.  /  •  w/.  «i. 

-Adl.  Dcpofiti.  5-J.fi  filiusfatnilias.  . 

QI  filius  familias  dctulcrit  jufiurandum,& juratumGr,  depectt- 
Oliodandacft  acUo.quafi.contca^umiir,  cum  ia  fcrvo  ntdivcr- 
fura.«r  /Wt.Intelligimuscnimjd  dcdclauone  judiciali,cum  m  |udi. 
cioqiiaficornrahaturjdquc  dc  fctvodici  nequir,qudd  non  hahcac 
kgitimam  perfonam  ftandi  in  judicio,  ideoquc  id  ipfiim  fubfincre 
cum  co  non  porelt, /.  multo magts.z^.  De  lureiur.l. \^.fiftrvu*.f*p* 
W.Nam  quod  attmet  ad  jutiurandura  cxua  iudirium  pra-fian- 
dum,  inrcr  hlium  cVfrrvum  difTerentia  non  cft\/.  qutH*m.  21- de 
J uretur. Planc  quod  dicimus  fci  vum  dcUtione  juramcrii  conditio- 
jicmdoHuni  facerc  polTc  dcreriorem.urdominus  cx  hocdc  \ eeulio 
convcniarur,id  itaacccptum  cft,  fi  Iibcram  peculithabcatadmini* 
ilrationem^aliasenim  divcriumdicimus.^r^.  L  14. 

Adl^uamTubcronis  7. 

*   j.  TiominanecmobiUancc  immabiliaiffe. 

2.  Legato  ufufrttclkbonotMmaetncmina  ccntineantur* 
>  QmdymUdeJtdUtu  at*4mintbnj*ifru. 


I 
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4.  TiommiftterdumAdmMUprtwMjnterfomtdk* 

mobilid.num.}.fjrfr 

7.  Rcditus  annui  immebiks  funt, 

J.   §.TNpcculioJEx  hpc  textu  pleruraque  colIigitur,propna>  ratio- 
JLnc  nominanecin  mobihhus,  necimmobihbus  ctlc.  Vndc  tlla- 
1,  tum  f  cft,  lcgato ufufru&u  mobilium  Sc  imniobilium,  ufumfruc- 
tum  nominum  non  contineri>  Bart.in  Lult.§  fin.dc  Vfufr-Leg.ffri*, 
/.1.5»  tAdverfTranfatt. Hoc  ira.nifi  conftci  tcftatorcm  dc  tota 
rcrum  fubftantiafcniifle.  Siqutdcmvoluntas.potipr  cft  fubtilttare 
vcrboru  m  aut  fcriptu  ix.  Lharedcs  mei.    cum  ita  fucrit fcrtptum.  ad 
i.   S£  Tr^.Qucmadmodum  cV,  fi  conftimtio  *  aut  ftatutuvn  agcns  dc 
mobilibuscV  immobilibus,  omnc  patrimooium  comprchcndcrc 
huclligatur,dc  omntbus accipiendum  cft.  Coslal.hicpoHgL  quam 
sllegat  tn  tAnth.de  7*{on  lAlicn.  Aut  'Pcrmut.  f.vult  emm,  idque  co 
4«    fcnlu  tutfinoraina&a&ioncsad  mobiha  dirc&a:  finr,  pro  mobU 
Kbus  habcanrur/in  ad  immobilia,in  immobilibus  Gnugl.d.  lo.fcq. 
tAbb.  in  cnulli.de  Xjtb.  EccLNtn  AL  Bart.  in  Lfi ad refolvcndmm.  ubi 
5;    notattC.dc  Trad.&  AL%cb%t&Ctn.  Et  hacc  quidcm  t  diftin&io  pro- 
babilis  cft ,  qudd  adjun&i  fcr£  eadem  ratio  habcatur^qua?  fic  fubjc 
ftijfcddifputarieY  fubtiliori  difcurfu  juris  civilts  pollet,  quod  no» 
minaetiaradcbitotuni  mobilium,ipfacYimmobiha  videriqueanr, 
perl.f1chorfes.79  dc  Leo  s.videqu*  nos latelib.i.de  Ann.%ecLci.pcr 
Ccnfitettuu  tot.Sed  cadem  diftinctio  Monbashuias  fcculi  inpraxi  obrinuie. 
09mfirm<*  Quoticsigtturratiopoftulat,tutaltcrutrojurc,mobiliuminquam 
hoc  Jw»  (e+  aut  immobilium  ccnfcantur,  fuperiori  diftinftionc  utimur.  Ccrc- 
^"^"•^tumReditust"  Anuuos,  ut  juracetera,tnter  immobilia  habcrilur 
mM»em^    fC  Canonicocautum.  Clcm.cxivi.S-cumque annm  %1ditu4.dc  Vcrb. 
7.    Sigrt. cV Conftitutionibus  jamolim  ptobituvn cd.Linbcmui.C*cU 
S«crof.£cclef&inLhaccdic~btli.  C.dc  Sec.  Nup. 

$.pcnult. 

QVoddominustVrvodcbct.qiiia  fott^quidin  rationesdoroini 
impcndit,vcl  dominus  dcbitum  pcculiarc  exegir,  idqtie  finc 
ani  nout  ida  peculio  fcpararer,in  pcculto  computatur,**  £ic.id« 
qucitacft  in  adlionc  de  pcculio  favorc  crcditorum,  qui  ccrrantdc 
daramo  vitando.Scd  fervo cui  pecu hu m  Jcgat um cft,  id  non concc- 
dcretur,quia  illcccrraret  dexaptando  \acxo.Lfj pecKlmm.  6.  §.peH. 
dc  ?et*LLtg.%.ftfcculmm*verf.  pen.  [nsl,  de  Leg. 

Ad  1.  fcd  fi  damnum.  9« 
*,  Siyc  autcn  J  Vidc  qua:  pouimus  infra  in  l^ncgdttumMQcmpef. 

Ad 
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Adl.fi  vero-  /o. 
Vide  qu*  ponimw  fupra4^/.}t  dcSC.  JWaced*  ubi  hxc  quoquc 
allegacacih 

Adl.  finoxali.iu 

$  .pcnul.JjQErvo  alienato,  ac"cio  dc  pcculio  6V  in  venditorcm  inrra 
i3*nnum,&  innovumdominumdatur,ita  ut  crcditor 
ele&ionem  agendi  habcac  contra  altcrutrum  corum.  m  htc,  &  Lejr 
nnciUmrum.  17»$./ fervus.l.ficredttor^ 7.§.penult.wfet>d*Vu<i<:  quae- 
fitumcft  ancrcdiror  adhonem  fuam  dividcrc  poifit,  &  urruroque 
pro  partibuscoavenire,quod  tnag\seft.perd.l,&avcilUrum.$,iitMd. 
etd.  Ncc  mutar  I  quotics.47.^.ficrcditor.cod.ubj  rclatum  cft.rcin- 
tcgra.non  eflc  permitrendum  adtori  dividcrc  a&honem:  id  cniro  ita, 
quando  actio  jamconrra  unum  eft  inftituta, idquc  indicat  vox  ac 
toxi,qua)urisauihcribidcm  ufuseft.  Eadcm  enim  di(tinctionc& 
in  alijs  pcrfonis  fimilibus  utiraur,ur  fidcjutfbribus,  l.hbcrum.iG.  U 
reaf,i>C.dcFtdejH£. 

Adl.hinc  quxritux  10. 

$ .  1  •)  Rclatus eft  in  ijs  quse  ponimus  ad  1.  %•  fupra. cod.  que  tolcc 
opponi,  folutioncm  vcrd  vidc  ibidcm. 

Ad  J.  id  vcflimcntum.  25» 

VEftimetnaquar  fcrvusadominoacccpitutijsperpetuoaratu.r, 
in  peculiocoruputantur.*/  A/V.Nec  mutat  l.peculium.40.  inf„ 
eod. ubi  relatum  cft.veftcs-pccu liu m oon  cfle :  id cnim  vcrura  eft,  fi 
dominus  fervo  peculium  non  conftitucrir  ,cum  veftcs  peculium 
quidem  augere,oon  tamenpcrfe  conftirucrc  poflinr.  Vnde  argu- 
merum  ducipoteft,  fr.itresoidinumeosquibuspeculiare  nihilna- 
bereperroilTumeft,  pra.rex:u  vcftium  fingulariuropeeultj  caufam 
conftitucrc  nou  potte.quod  necpcr fevcllcspcculium  nnt,c\  alias 
quod  habenrdircetdad  ecclcfiam  pcrtincre,  fmepeculian  caufa  nic$r*m 
un^Wi^itut.fuc.cjtlt.deTeflam.  fmtbs 

* 

Ad  l.quaefitum.  30» 

§  .fin.J/^vVod  hicdicirur  de  dolo  oppofitioncm  temporaneam 
\Jeflc ,  idad  rcplicarioncm  rcfcrtur  quar  inftar  acrionu 
tcmporeprtrcIuditur,*r6ic pertext &gk Wamde cxccptione  con- 
crarium  dicimus,cum  ca  pcrpccuafir.fcr l.fMre.^.fnMBxce^oU» 
&lSip*ctum.C.d*ZxceP. 

Ffff2  A4 
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Adl.ficrcditor.37. 

$  1.  Relatos  in  ifs  eft  qua?  poniroas  fupti,  *»  /,  ami  dUtend.de  Procm. 
S.PcnuIt.J  Refertunn  ijsquarponirousad  l.Ji  noxall.i  i.j.pcnult. . 
cod.  tit. 

f.  Fiiults.J  Si  ufumfru&um  fcrvi  alieni  habeim ,  quatri  porcft ,  fl 
cura  co  (ervo  courraxcrim  ex.re  mca  vcl  operis  tcrvi,an  mihl  in  do« 
roinum  propnerarisattto  detur?quod  magis  e(r,deducto  ictliccc 
co  quodiervus  peculij  norainc  apud  me  hiber,** /w.Qu.imobrera 
vcro  lieducto  Hbrc«i?  quia  &  doroinas  ip(e,quotiesdc  pcculiocon- 
venirar,debitum  fuum  anricipar.  l.depofm.f.fervo.  infrn.eod.  Sed 
ob.laiut.fcd&fiquid.j  M-ldem  luluuus.de  Viufr.  &  l.liberho. 
iwo.i  18.inprinc.de  Verb;OW.quibusrcrerturfcrvumcx  hiscau- 
fucumfructuarioconcrahencemiiihilagcre,  quod  frucruanusin 
hisipfeprodominofic.  Caeterum  hrcrcs  diltincuone  exphcanda 
eft,  ut  quidem  nihil  agatcantrahendoex  ijs  rebusimperfunaliter, 
aatfifibi  liipuletur  nominatim  :ccterum  (1  norainatim  (tipuletur 
domino  pro,jrie'atis,commoda  cjufdcm  contrahu  rccrc,Cum  cV  a- 
Jiasexpldnbus  dominis-ei  foliacquirat,cui  communis  fcrvus  fti-  . 
pulatuscft  norainatim./.  t.nV  Stip.  Serm.\.fn.[nf.eod0 

Adl.pcculium.40- 

Vide  quasponiraus  fupraadl.veftimcntunwo.h.c.  quae  folccop»- 
poni,vidc  folutioncra.  ibidcra,  . 

Adl.  co  temporc.  50. , 

STnihilinpecuhofir,  dcpecuhoaccurtis  mittiin  bonapatris  vel  " 
Jomini  non  potcfti  quu  nonpotelt  vtderi  paicr  veldominus 
f  laudationiscauia  lamarctcumabfolvcndoseircc,(i  judicium  acci- 
percr.  m  hic  in  ^nif.HocnihiUft  fi  nihil  fic  in  pcculio,nec  cllc  qucat 
c6quo<i  hllusatu  icrvus  raomiusvcl  manumillusfir.  namfi  eve- 
nthrpoilit.uc  tcmpore  fenicutiac  jliquidmpeculio  l»t,  bona  pattis 
vef  domtni  poftidentur  rcctcY  /.  Fmlcmim.  7.  quis  ntttone.  Sx 
ggjfKCmf  /nVof.Eat. 

$.t.)  Siacrcditorcfilij  tui  hxrcs  inftttatusns,  in  ratione  Falcidias 
incunda,ut  aln«,ita  hic  quoque,pcctilium  fpecratur  quodclt tcm- 
porc  morris.itf  bic.fncJ.peu.prtnc.tnfjtaikQs^d  h  tamcn  poft  mor- 
tesu tcftatonj  ante  adium  haucdirarcm  pccuJium  minuatur,  no- 
ccbtt  hoc  hxredi,curoeocafu  inipiciarur  rcropus  adira?  harrcdita- 
tis»  L  c*m  to.$i.l» ficreditm.  S^-deLFnlc  ut  &  li  auctum  fit  |accr>te 
harr«ditatc,augmcntuin  icuotialutur  adteropusroonis.<U.c*m 
$. 1 • 
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j.Final.Cni acquirar  fcrvoa  alfenjs^oj^fidef  ofleffus,  vidc  infra, 
*» i.*ca*tnrm%.  i  #.  de%Acq,  Rcr.Dcm. 

,       I.pen.princ;  > 
Allcgator  infrarit.  i.adl.  ulr.  • 

QVANDO   DE  PECVLIOl 

ACTIO*  ANNALIS  EST, 

TVxr  II ; 
Adi.i; 

$.Icera  h*res.)/^V  Vod  hic  dicitur  rurrcdcm  convenkndumefse  * 

vVlicct  pcculiorotradiderit,id  in  fpeck  fidcicom- 
roifljaccipirous.cMcmfncafu«tcnetorharrcsyqoia  non  cogcbatoc 
pcculium  tradcie,nifi  puus  ci  legararioscaveretdc  defenfione  (bi 
contta  pcculiares  crcditores.Quod  imadidcrit  finecautione.fibi- 
trctipfi  hoc  imputarcdcbct.  Sediiquis  fervo  libcrtaumcV  pecu- 
liuoi directd  jure  rcliquit, manoimHos  convenitur,  quia  fine  fa&o 
hacredis  peculioto  roanuroiilj  faclumcft, /.  i.i.pcr  comrartttm- <tV 
*Dote  Pri/«  Dcnique  &aliasquando  h*'res  jufsus  cft  accepta  certa 
fumma  peculiumdarc,pcncscum  pecnliurononvidcturcfsc./.  <rt  * 
cum  harcs-  j  f .  de  Pcc*L  . 

Ad  I/uir. . 


SiTpra  tractatom  eiT,  mortnofili©  vel  fervo  quantow  in  pecolio  1 
u,rempusmonisinfpici.<ui/ eotempore.  \0  %.\ ,  [*fr*.tk*  i.per 
ittumtext.dr  l  pen.p*tnc.eod.  tlio  ///.Quatenus  vcr6  ld  ibi  accipicrv» 
dbro fic,po(uimus  add.f.t.  lllud  aureex  hoc  tcxrti  palameft,  inc- 
dictodepeculijactionrannali.qoandoicihceccaprumcll  agipoft 
snortemfili)  vcl  (ervi :  indiffcrentcr  fpcctari  augmentutnccdcctc* 
mentum  peculij  poft  mortein  comingens*.  • 

DE  IN  REM  VERSO? 

Tit.  ia,  . 

Adl.i.Scdfificacccpif. 

TMcOiiinc/.lallcgarttmfapiSi  in  Ufcde  EiepcAa,  - 

ffff  3  » 
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.    Adl.  &  idco./, 

ftt.)fiVm  filius  aot  fervus  domino  aar  patri  in  ren?vcrfam  do« 
V^nanr.oihilominus  hacacuonetcnentur.*//?/f.Hocita  ni- 
/idonandi  caufa  obhgatibhcm  priftinamdomini  auipatris  per  no- 
vationcm  fufcipiant.quiatumde  in  rem  vcrfo  actiocciTat,  l.io.j. 
idtnt  trafttt.  infrit.eodi 

.  • 

AdJ.fipro  patre./o. 


§ .IdemtractatJRelatus  inxjs  cft  qua?  poniraus  ad  I.  &  idec*  7.  fX 
fupra.  h,  t. 

f  .QuareJ  Rcfertur in  ijs  qux  ponimus  ad  1,  prox.  infra.  qaae  folet 
opponi. 

j.Vcrfum.^Siinrempatris  vel  domini  qaidem  verfura  fir,  Ccd  vet- 
fumcilcdelicrit,actiodeinrcm  verfoceflat.*/A/c.  Scd  hot^taac- 
cipiraus,ut  actio  dencgctur,  fi  quod  afcrvoin  rem  dorarai,  vcl  filio 
in  rempatris  vcrfum  iit.id  redcat  adomino  aut  patrc  ad  filiumaut 
lervunijquia  ipfisdcbitumpcculiarc  hoc  Gt  folutum.  Nara  fi  rcs 
cafu  pcreat  vel  roinuatur,  mhiiominusde  in  rem  vctfoactioeft.  /. 
3.$.  unde  retie.  S.fedtjr ftfcrvnmj.fi*  f*pr*.  &i.fery/*s  m  rem.  17. 

prm.cU.ut, 

« 

Adl.Quod  fcrvus* 


QVod  fervujvcl  filius  folverir  creditori  fuo,  Iicer  inrernpatris 
aut  domini  verfum  fit,  quod  hi  actione  de  peculio  libcrati  finr, 
non  tamcninrcm  vcrfuminrclligitur.*/  /7*c.Hoc  Jta  fi  fuoid  nomi- 
nc  fltiusaut  fervusfeccrinr.nam  (i  nominc  patiismutuum  accepe* 
rintexfolvendi  debiti  peculiaris  mcntc,aut  fi  fiJius  judicium,de 
pecuiio  fufccpcrit,tanquam  defcnforpatris,  patremde  in  rem  vcx- 
10 icncri  raagis  eft.  /.  1 .  fup.  §.quarc potejk.hic, 

1.  Scrvus-17. 
AHegatur  fuprJt  ia  J.  1  9.  $.  vejfum.  h.«, 

Adl.  ufr. 

EX  hoc rexra  palam c(r,etiam  intcrdum  noraine  c  jus  quod  con- 
fervandi  pccuhj  caufa  erogaturaeit,producctc  unlcmdc  in  icm 
vctfoactionem  ut  btc.  in  rcra  enim  vcrfum  accipimus^quod  ad  u- 
riljtatcmdorainivcl  uatriscxpcnfumcft,  c<  imerdum  ctiamquod 

*   *  impcnfam 
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impenfum eflrper  obliquum. m  in  /.  10.  frinc.  & /.7.  §.J.fupra.  eod% 
Vndc  qucmadmodumdeinremvcrfoactione  rcpcticur  quodina- 
limenta  famili*  puernae  expenfum  eft,  rem  autem  verfumm 
Inft.  Quod  CumHis%  ita  eautiliter  repctitur  quod  in  confcrvan- 
dara  familunx  dotis,  aroarito  uxoiicrcditum  autpermuTum  eft, 
nt  hk. 

Q  V  O  D    I  V  S  S  V. 

■ 

Tit.  IV. 

m 

Adi,i» 

f .  QFd  5.  \\  fervi.)Qtii  dbminus  fervi  chirographo  fubfcripfit,  te« 
i3neiur  qu^d  jntiti*  ut  Aic.quod  tcmpcrationem  admifir,  fi  fub- 
fcripfcrit,  ut  dom  nus .  nam  u  quis  fubfcripfcrit  ut  tcftis,  inftru- 
mento  interahos  co^fccro,nonrenetur./.  Gaius.^%de  Vign.tAct* 
nifi  &  una  fidcjufsent,/.  ^?C-  de Fidejujf, Hoc  ita fi  itipulatioac- 
ccfscrit,cum  fidcju/somon  nifivcrborum  obligatione  rcnearur. 
ImutHA.x^  C.S;  Cfr/.T^Idemeft,fidominus,igiiorans  fibieum 
fervura  cfse,  (ubfcripfcrir,  tametfi  de  pcculio  hoc  caiu  reneatnr,/, 
Tititts.de  Rifc.yend.V^nhd  nou  fidcjufserir,  etiamfi  velut  tutor 
aut  curator  fubfcripfcrir,  noatcnetur,/.)! uonfubfcripfis~h'Ki$.C.dt 
Adm.Tut. 

QUI  D  £RGOSITlDElUSSERlT  PRO  SlRVO?AIT  MA  R- 
CELLUS,  NON  TENERl  OV  O  D  1USSU:  O^VASl  E  X  T  R  A. 

hedi  enim  intbrv  i  nit.J  Non  tenetur  igitur  cx  jufsu, 
cjuia  jufsus  cjusnullus  fuit.  Quod  vcrd  fubjungitur.2^^  boe 
dvit  tdeo.cjuod teneatur ex caufa fidejujftonis  JubiMeUigc  vel  non  tc- 
ncatur,  quiaceriumeft  quotics  dominus  ut  cxtrancus  inrcrvcnir, 
eum  ex  fidcjuflaonc  tencn./Jj  domina.in fine,  inf.  tit.  1  ltpen.$.taher^ 
ud.fHp.de  lnfi.%Act.  Nam  &  fi  quis  evictionis  caufapro  cxtranco  fi- 
dejuilifsctinreprxjudicij  fui,  vindicando  rcm,exceptione  repelli- 
poflcr,quod  ipfe  cvicti  re  proevictione  tcnfictur./.  exceptiene.C» 
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LIBER  DECIMVS-SEXTVS. 

AD  SC.  VELLEIANVM- 

Tit.  I. 

•  •  * 

Adl.fi; 

il*  1nteuefiomnlierMmqusmeie^CyelleUnofrohihildfd> 
2*  Intercedeie  quidfit  &  quam  lati fateat  hec  loco  &n.s* 
4.  UMulierfro  aliorecle  feivit» 
y  Tnma  ffecies  quaVdlcianum ceffatfanser  IshertJttis. 
€•  Secundadotis. 

7.  Tertio  fretio  accefte* 

8.  JPuautum  id  frestum  fuifie  ofertedt. 

9.  £u*no  exctftso  Cdufd  doli. 

jo.  J%Kiut49jpfosJ  hiennium  fecnndo  cautumftu 
11«  Ss  d&at  froalio. 

H.  Vefendere  mulier  qudtemss  fdtrmfefit. 
II.  Exceftioj.exl  /.$  yinfeod* 
14.  Oftava  exdeftie,  fontertedat  in  rem  fuam. 
MS*  Jgjsdtenus  dclefdtio  dehiti  fcr  SC>  telfdtur. 

16.  Jguidf.excefiioni  huic  renunciatumft. 

17.  Cenfuetncts/sebuiusfesuUdn  mstiscr  mcrtdtrix  hec  hene* 
ficio  gduJtdt. 

X,  C  Vellelaiiotpleniflim*  prohibirtimelVne  mnlicrci  proa- 

^^tojfiintercedant,  nc  nmurum  facilnate  fua  fubeant  peticulum 
tci  hvailntis.  tex  >  bic.  Int crcedcrc  elr  ajicnam  obligationern 
*.    tinfcreciperc,quodfitfide|ubcndo  vcl  cnnfrituendo  pro  alio./. 
x.%.\.inf  A  r.mandando  etiam  ut  alrcrius  nomuic  pecunia  numc- 
ictur,a4itfidejobeatur./.6.<^7.m/./!»»r.itcmoblfgaiioHC  rci  fur/. 
quamvis  t. infrd.codJ.fi mulicr.    .  C .eod.am  libi  obligatr  pro  alijs 
facta,  /  1 7*$.i.i»fra  eod.  idcmcjuc  dicimus  fi  oblig*tionem  ahcrius 
dcleg  uione  aliivc  novarioncin  fc  fufcipiat.  aut  alium  judicio  dc- 
fendat.  ltt.$.fiu.  l.qutmvUJ&.Q,  (i convenerit  t .  enf.h.tj.i.lj^.  /.16. 
C».ead.cKUm  cx  quafi  contractu,  ut  fi  haicditatem  adiret.  ifimulier 
iniure.ix.inf  «^.Quanquam  Ci  id  fuo  nomine  faciar,non  facilc  au« 
diacur,  nitidccepia  utfcande  creduoiuiv.  I.fi mu/ier*  >i.  frmc&L 

1uidAm, 
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amdam.19.inf.eod.  Deniquc&  t  fcnatufconfultoloeus  cft,  fi  alte-  j. 
uus  nomine  roulicr  mutuum  accipiaf.aut  promittat  quod  alius  ac- 
ceprorus  vel  promiflurus  fu:!ret.  uttn  d.l.%.%. ficum.  14. infracod. 
Quamvts  t*  proalio  folverc  p (  flit,  idquc  co,  cjuod  rcnacior  hic  fe-  * 
xus,non  tam  facilcdonerquam  promittar./.4.«i/./riV./.i.  &  l.a.  C. 
f<y^.  Sunr  tamcn  cafus  t-quibus  fenatufsconfultom  ccilar,  vcrbi 
gratia.i.fi  fpondcatpro  pecuniain  Iibcrratispietium  confcrcnda. 
l.pen.  C.eod.  1.  Si  ipondcat  pro  dotct  rerri»  danda,  vcl  pro  tertia 
cam  folvere  prominat,/.K/r.£!rc^.nam  in  promiJTtone  dotis  qu*  fic 
filiar.picratis  refpcdtus  bcncficium  fcnatufcotifulti  tollit.  /.  Il.jp 
eod. Ccllat  fciiatufconlultum  r  fi  prctium  pro  tnterceflione  accc-  y 
pcrir.  /.  antiqnx.  Ceod.  Quanruru  autcm  id  fuiflc  tdcbeat,  quacfi-  ■ 
tumcft,dchnirequidcm  hoc  Cynus  coaarur.  Cin.  &  Salicct,  intit. 
Ccod.Ccd  totum  hoc  tutius  arbitno  judicts  relinquitur.  Duar.htc. 
M.  Suhar.inrttb.  C .  eod.  4.  Ccflat,  fi  dccipicndi 1  caufa  intciccdat. 
l.fidecipicndt^  0  tnf.eod.hoc  cnim  cafu  fenatufconfultiexceptio  rc- 
phcationc  do!i  clidciidacfl./.^.f.jTw.  inf.eod.     Sipoit  bienniuina 
pnmainrerccfljone,  tcaveat  fccund6.  l(imulter.ix.C.<od%b.  Sia- 
gat  pro  patte,  I  pravia  ramen  hoc  cafu  caufa*  co§nitionc./.y?w;«*e.  "** 
4x.ftep.de  Precur.vidc  Subtil.nosl.lib.') .cj>.  Dcfcndcrc  cnini  patrcm 
finc  mandato  non poterir. /.  i.f.fin.tnf  eoeL  ^.Cellatir.Upccic  I. 
quamvis-  /  $.  i.inf.cci  uttkilattus.  S.Si  interccflcrit  ♦  inrcm  fua,  13; 
nequecnim  hoccafu  intcrccdcrc  viderur.  l.fcd  fi  tnm.$.  I.aU^hah- 
do.i  i.tnf.eod.t.f,§,i.QfuS*a  CegJ.fi advcrfartus.  C.eod.  9  Si  ma- 
lier  dcbitnx  tdelegerur  creditori crediroris,quia  tum  vix  cil  ut  in-  14« 
ferccderc  videatur.  /.  2.  C.todJ.dcbitrix.tnpriuc.tnf ' eod  qucd  pcr- 
inde  in rem  fuam  promiliilc  cenfenda  fit,  Quamvis  li  u Itro promit- 
tarcreditoncreditoris,  fivc  idnovandianimofiat,  fivc  non  fiat,  m- 
tcrccdcreputatur.&cxccptione  uiitut.d.l.debttrtx.f.t.wf.eod.  1«. 
A n  vcro  t  /cnarufconfultum  ccflct  lic i  renurciatum  lir,difputatum  %%. 
eft,fcd  hocnosinfrarracramus  fuo  loco  t» l.ult.i.pcn.eod.  An  vcr6  CmfimJnm 
*■  muiicr  mcrcarrix  hodic  hujus  fenatufconfulti  btncficio  gau-  ^***» 
dear,qua?ri  poreft&  quidcm  Baldus  hoc  vix  putar,  in  l.fi a  muttcre%  • 
C»de  Infi.isfB*  Cujus  (cntentia  &  in  foro  rocrcarorum  monbus 
•btinuit,&  rationcm habct.  Idqueargumenroejus  probatur,quod 
filiusfamiliasqui  vedtigalia  pubhca  conduxic,Macedoniano  non 
gaudcr.  l^.fupraM  JHaced.Coilal.ibid. 

Adl.2. 

I.  BxfliamtHf  vtrba  jenitufttrfuhi,  7{e  €0  mm.ah  his 
fttiti$>&c. 
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2.  Exceptiene  Senatufcenfu/ti  curefusft9cum  fenatus  ac- 
tic-nesddndasprahsbcat.&num.j. 

4-  <Mu(ter  qttando  tuta  fttipf*\\ure,qu4nd$  per  cxceptie* 
ncm  Scnatufcenfultt. 

5.  fnterce/ienesyr$uuriMfac7^irHt4funt  ipfi  \urei 

&  Cpnfuaude  centrarta. 

j»  f.i  \ /ErbahTc:Neeonojninejibh1gpctf(io,f  ncvc  in  eas  a&io 
V  dctut:  itainrelligimus,  ut  petitionis  quidcro  vctbovmdi- 
cado  a&tonis  autero condi&io  vcnut.  Ac  exceptione  quamobren 
»•  opuseft.cum  f  fenatufconfulcumionuar,  pentiones  adv crlu»  idb* 
licres  nondecernendas.*f  htc.& l.ult. f..fi  multer.tnf  eod.  Haec  itaac- 
cifimus,ut  fi  conftet  propalam  jus  dictnri,  ncgonum  de  quoagi- 
tunn  interccHionemcadcrc,  a&iopoftuJanti  dcnegctui.  Sin  vcrd 
hoc  minus  raanifeftum  lit, adtioncm  quidcm  der,  1,  d  ca  cum  cxcc- 
prione.niG  pateat  mulicrcm  inxcrccttitic. ar£.l.ftmt<Uer.i ).  inf.  cod, 
***  jMoc.l  t amcn.  i  i  fuf.  ad SC.  <JM acedtu,  Atquc  hoc  t  fenfu  Dartolns 
pcrhibct.adioncm  dari/i  rcsalnorcm  lndagincm  requitat,t/i<k  n- 
jlratnLi.Hum.Z.fuftraadSC.  WCaccd,  ut  (cilicctcV  exccptio  dctut  I 
qa*  quandoquc  tamcn  cVrcpIicationcdoliqueatehdi.  l.6.inf.  eod. 
Bart.tn  Lnam fol~tetcjuam.de  lurejur.Qub  fpetiaquod  conftirutum 
^  cfh  mulicrcs nili  inftrumenro  t publico  tribus  reftibus  fubTcripto 
fefe  obiigarint,ip(b)urc  abadtionc  rutasetfe,  utmmitum  confedto 
talt  inftrumento  iu  cafimjs  quibus  Velleiano  locuscft,  tutx  fint 
pcrviam  exccptionis.  /  anttefua.H .  &tbt  A\o  ac  Bulg.alJeg.  aoL  C 
j,    cod. Qucmarimodum  t  &  inrcrcclHones  pio  maritis  factar,  iriius 
«•    (uht ipfo  jure  T^oveS. 1 34.C  /.Scd  hoc pluriumi locoru m  moribas 
€t"r"ft^  nonktVituTiVart.tntraftyepref  q  i.n*  7.  AUx.tnl.fapc.  dtluAic. 
m»um$a\  nnm  %  (  ^  tJ        l%obf$o.num  h  Sc  rationem  habet  proptcr  bo- 
norumiutcr  conjugcscommunioncmpcnc  ubiquc  reccpram.  Dc- 
nique  quod  Horomannus  hoc  loco  pro  mutut  iationcs,  Iegit  mmua- 
tiones,  Hotom.  1 .  Obf  \4-& iu  Comm.  hicAd  reliqoi  rectiits  inopro- 
bmt,CujacJ7act.4.ad  Afr.inL\y.&L\9. infra h.t.ubi  hanc  lecrio- 
ncmrctinet.  Cumhoccafu  mulicr  novam  ©bligarionem  •Iteriai 
nominefufcipiat.utinl  t.-9.\4.&v>L<juidam<ic>.tnfeod. . 
$.Omnisoronino^Qaa;ad  hunc^pcitmcntIatius  cxplicata  ftfhc 
in  princip.Li.  fnpra  cod. 

t*- 

Kcto*c|  MiWjmuJitr,  ii^AuM- 


Digitized  by  Googl(jr 


IN  PANBICT.  MB.  XVI,   _  4Q\  , 

1.  6.  &7. 

Relaue  fum.in  noftrisad  l.j.  h.t.  nun\i« 

.1  .  .  , 

Ad  1.  quatnvis.  S# 
Principiuro  huiutl.relarum  eft  fuprain/.  u 
$.t.JSi  mulicr  tutoribus.fi lij  neprardiadiftraherent.indemnitatem 
promiferir/cnarufconfulcum  cctfar.erfi  enim  quodammcdo  inrcr- 
celfiflcvidcuur,  tamcnquiaproeodcm  apud  cundcm  intcrcedere 
porcft  ncmoJ.gravtus.de  FideiuJJ.  novam  tnagirobligauonem  ccn- 
feruTCOorra*ule,JW  hic.fmilif<juc[pccic*  eft  inl.tmi9r.19.inf  cod.  1.  6* 
C,c§dt  Ntc  mutatd.U.$.i.&  fin.C.  quia  in  uttiufque  rlUus  para. 
graphi  fpccic  imcrceflioeft  manifcfta;  priori  quidem  inrerccdcndo 
apudturoremprofiiio,  utiiMeactionis  concratue  fecurus  fit.poftr. 
riori  fuiciptendo  periculum  «ctionis  dircct*  apud  pupilium  pro 
Xutorc.MdcS/tktt!  .noJlrM.ltb.j.c.C* 

AdJ.fi  mulicr,ii.c3d./*. 

ITa  dcmum  mulieri  Senatufconfulcft^.faccurrirur  ,fi  creditor 
camintcrcederc  lciat.  nam  fi  &  bocc.ifu  mulicr  tuta  forer,  nen  o 
cum  ilia  contrahercr ,  ut htc &  l  +.fupraeod.  l*tutor.  1 9./  .  cum  habc- 
im.f.inf*aeod.  quod  &  ira  fcrc  cft  in  reflitutione  minorum.  /.14.$« 
i .dc Minorib.  ignocantia  igitur  creditorismulieti  bcncficium  acfi- 
roit.nW.tf.fed  an  hocita  fimpliciusf  t,an  ver6  &  rcquirimus  roulierfi 
quodamroodo  hoc  cafu  fraudis  fuific  confciaro?<Facihus  quidcm 
ce'iTabit  exccpriofi  fraudis  confcia  Cniutbtc& Lftqy  icd  interim  xx* 
nien  ficontcia  non  fit,  fcnarutconfulturo  ob  folam  creditoris  igno- 
ra-srriam cc(iibitJt6J.viruxori.i7.biC'  Ob ignorantiam  enim exce- 
ptionem  fcnatufconfulti  ceiTare  ccrtum  cft,  /.  1  ,Q.cod.  l.tutor,  1  m.§m  ■ 
cum  habera .  f  Anf  h.t.  hocautemnon  alirer  obnncre  quamfifratis 
fcminat concurrar.rclarum cft  nulquam.  £t verd  ratio  quac  hoc ca- 
f»  fcnarufconfulti  cxccptionem  tollit  cft  indiftincta:  nrmirum  fi 
co  cafu  quo  crcditoream  inicrcederc  ignorat,  fenatufconfuito 
locus  fit>contrahcndi  libcrtatem  roulicribus  pcniru  s  adcmptam  irf. 
htcju  Au.  Er  hocCujacius  probar,fr4rt.4.^if  Afr.  tn  exphcatione.lt 
1 7.tnf  Planc  quoddicimus,  ignorantem  crcditorcm  ab  cxceptiono 
hac  non  fubmoveri,  id  tempcrarioncm  recipit,ut  ira  pTocedat.fi  c4 
multerccontrahar  sbiniiio.naro  fi  alicna  obligarionem  in  fc  tranfc 
rcrat.crcditorcautior  erit,  /.  17*  inf  l.S.f.i .  l.+.qrin.fupra  kr.Quo 
iffocamen  cafu,  fi  uicrquccontrahensprobabili  ignorantia  labo* 
t ct,cxceptio  dcnuo  admittit  ur,  /.  1 . 0  eod^ 

1.17. 

i,iJReUtuieiliiiijsqu«ponunujadI.i.nuro.i,fup.coa\ 
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Ad  1,  tutor./9. 

Piincipium  hajui  I.rclataro  eft  fupra  mLi4A.e0d.mH  vide. 
f.  j.JR.chtus  cft  m  1. 11.  fupia  cod. 

I.  DcbitflX.24. 
Rclaia  cft  fu  pra  ml.i.mbi  vido* 

Adl.fidccipicndl.30. 
Vide  quse  ponirous  ad  Li  1 .  6c  iji.  liipia  cod.  Allcgatut  quoque  ih  L 
».  num  ?.h.t, 

Adl.ult.. 
|.Si  mulicr.jJRcUtafeft  fupr3t«i/.i.f.ii 

I*  xJMultcr  on  benefitio  SC.  rennncidre fefik* 

2.  ^utfquebeneficio  fibi  comeffo  renunnat  rcft}. 

3.  Anremumtidri  SCzextrd  )ttdiiium  fofitt. 

4.  Wefenbeehins  netatns. 

y  Ft  tenunctattoni lecns ftt muUerembenefictj bnitts  frsvm> • 
nitam  effe  opor/ee.. 

6  ^mtd  \mris  fi \uramentumrenuncidtioni  dcceddt* . 
7#  Imrts  Canonni  rotio  in  hdc  re. . 

8.  Infirnmentumintercefitontsrenuncidtionem  comfreheto- 
dere  ofortet. 

9.  ^Anfolo  \mrdPtento  ekdtur.vuiumemiff*  prdmonitio* 
nis&nnm.io 

»•  i.Qt  roulier.  pennlt.  Cavcrc  dcbebit  exceptione  fe  non  afurum.)  I 
hoc  tcxcu  pcihibcntit mulieremexccptioni  SC.  rcoti  re- 
nunciatc.quod  tmgiscb.NovtU.y+c.r.&Novek'.  1  i$.e.  r.  Confir- 
roat  fenrcnrum  quodcxccpiio  ha:c  nontaro  odracrcditorumqui 
favore  rou  lierum  cft  introdudta,  l.ttui  fxceptiomrm.vo.de  Condic-  ln~ 
*'    ^.Inquogcncicillud  obfervarous,r  qucmquc  rcminciare  potie 
beneficio  fibi  conceUo.  A  tquc  hoc  omncs  adrorrtunrfi  renimciatio  • 
fiat  in  )adKio,B*rt bic .per  tMndcm  trxt^ Sed  crubirararo  cft, 
3*  anidcm  firin I rcnonciarionc  qua?  fiar  extra  juditium.*  Cifldlio 
kU.Com$dmo.6.comment.c.uit.nunH$.Wtfcubi  inxomm.bums titjium. 
mlt.  Movcntur,  quod  roulicr  cadero  facilitatc-  rcnunciarc  fcnaruf- 
ronfulco  pofljt,qua  intcrccdere,quando  igitur  1  b  lcviratcm  pro- 
fcibitaeauitcKcflio,&  fciitiiici«tior)cro  ptohibturo  cenfcntuni. 

Cctciu». 

J 


» 


IN  PA  WDECT»  LIB.  XVX  /OJ 

Ceterom  et fatio  licet fpeciem  juris  habcatjficU  tamen eft. Neque 
igicurtollitdefinitioncm  hujus  tcxtus*  nam  roulier  pro  alio  judi. 
cium  fufcipicndo.dirc^oiincrvcnfrVquu  vcr^  pritrrquamintcrvc- 
ncnt.c tiam  anteqoam ad  Hidkem  eatur dc  cxceptionc  nou  utcnda 
potcft  cavcrc,*f  htc.  nvrito  renunciationem  &  alias  admittimus, 
mtinT(ovtU o+.c.i.&Novell.  1 if.  r.f.in quibusquod  Wcfenbc- 
chius  perhibct  thoc  fpccialc'  cfle  M  texiibus  non  convcnit.nam  t£-  4« 
etfi  fpcculc inillisfir,  mulicrcm  tutclcmunus  fubire,fi  Vcllciano 
renunciare  velir:  ramen  ex  conon  fequirur,renunciatiorteroijsca«  - 
fibus  admitu  (olis.Qoinimo  ccmtrarium  paret  cunrcs  hocccxtu, . 
turrrrx  coquod  muJic-ribusdccipicntibus  SC*non  prodcft./.i  1  ,dr 
tx.fnprs  tod.  piodefsctaurcm,  ll  iflis  lenunciarc  cidcm  licctet,  & 
illulionc  hac  non  obftantc.nihilominus  beneficio  eius  frui.  E  rubci- 
camus  igrtoT  contra  Icgem  line  lege  loqui.  Tutiulquc  eft  hac  in  re 
confuctodmcm  oprimam  lcgis  interpretem  fcqui:  ea  vero  fine  di(» 
criminc  rcnuncutioncm  admirtir,  ut  Baldus  authoreft :  Domtnns 
^Broweborfi aUegant  Hald  cent.i.controv.c.+c.Cjctofr.hfc.  ita nimitum 
1 0  bcneficij  huius  pracmoncat ur ;  &  conicqucnter  ei  renuncicr,  f,' 
uilbtrt. &  Fnlgof  hic:%4l*Xi  in  l.fcitndnm.  nnm.  i$;di  ferb.  Obl. 
Quod  iplum  &  lHfhumcnro  infcrtum  efse  opoitct,  nimiruro  mu- 
liercm  prr  monttanr/cu.ur  DD/arunr,eertioiararo  fuifse.arquc  iu 
renunciarsc  Neque  entm  fatiseft  fimplicirer  inftrumcnto  infcn, 
beneficio  Velleiani  -efse  rcnunciatura,  quia  id  rcre' fir ex  comrouni 
confu etuditie  iioratioro  rn  cu  m  interim  n?  nlier  non  intelligac  quid 
agatur.Oporterigirur  illam  bcneficij  hujus  c¥  fpeciatirh  cfte  prx- 
monitam.cV  ipfuro  hbc  inftrumcntocfse  Infcrtum.yWr.  GatUsb. 
a. Ohf  i7*nmi$i & ftq.  nbtaUtgat  Ucct*mtcenfil.l fi . nnm.7.  inctp% 
vifo punllo.&altcsplura.  Si  vcro  rcnunciationi  f  jurarocnruro  ac-  * 
ce  fscrm.fi  ne  cxceptione  SCiuraroenturo  valcbir.puta  fi  intc  rccflro 
fccunduoi  jorjs  formanvfacta  Cit;  txrtqmfito  l.anttqna.C*od,  idque 
itaadmifsOrat  IrircCanonicoeftcx  g  neraii  rcgula,  c-  cumconttn-  £ 
*atdtJnrtjnr:DD.m  Anth.fdcramtntapertllumtex:  C.dt  Rcfc.Vcn.  **'  Camn^ 
Et  prore&d  11  illiiis  capituli  fentcntiam  abfoluii  confideremus, m  1 
advettenduro  hic  nonctit,  nummulier  enorrairerfit  larfa.an  mi- 
tiuj.ied  id raniuin;an medio  juramcnro  fit  renunriaturo.Hoc fi  t ex 
inft»uroentoconftct,eam  bcncfici)  huiusccrnoraiam;namfide  eo  • 
fion  liqucat,  roagis  cft  cb  cnornrenr  hcfionem &'concuriemem  - 
praemonitionis'»mi(Honcrr,  nihilominuFmulierem  bcneficiohcc 
iuvaudaroJdcjoeccYquia  )uramcnruroiftcrcafnkrvartim,  vmcu- 
tdm  iniquirarrsforcr,crudd  evcnirepotsct  urmuhet  a#a  non  in-' 
celhgcns  codcmconftringatur,  cum  imcnnrcrjuTisignorautia  re- 

idcircofcivifscUUmhocip. 


Digitized  by  Google 


I 


i§4  BU5M.  IC  COMMENTi 

fitra,probirecogatur  laor, l.vtrtw.  1 i M  *Prob.  Infuper  ex  u 
larfionc  prrfurouurdolus,  quoJ  nimirom  crcditor  rccipiens  ma» 
lictcm  interccdcntcm,ab  initioconditionem  dcbitoris  fcivifie  crc- 
c\t.t\\t.nrg.l.omnet.$.Lncim.Qtu  In  Fr,Crtd»\g\tut  rcdtius  dicirous 
ex  fa&opendere  utcum  juramcnto  bcneficium  Vcllcuni  tollatur 
Ctmfinfndo  anminus\Cumenimexconfuerudinc  ac  fltlo  notanorum  renun- 
9$fdri*r*m  ciationcs  fa&aseflc,plerumque  inferatur  inftrumcntis.certioratio- 
mtmmff*  ncm  pneceUiuc  oporruit,  Sc  abfuifle  parircr  fraudcm  crcdiroris, 
t**         Ccterum quod  Do&orcs  * autumant ,  folo  jutamento  clui  vitium 
9*    certiorationis,vclob  folamenormcm  Ixfionem,  fi  edo&a  benefioj 
Velleiani  fit.juramentumrcfcindi,  tAndr.  CjntL  ttr qnos  tpfr  nlltgtt 
lih.it  0bf*i7M*m.\o.&  ftqq%  td  nccrarioni  convcnit.nec  vllotcx- 
rucviocitur.  Econtrarioverdcaotum  eft,  non  facilc*  oblevcdam» 
num  vcnicndum  contra  juramentum*  d  c.cnmconttn^nt.  ncc  ob  fo. 
lambrfionem  juramenrum  titk  interpofiruni  rcfcindt.  d.+Aut.  S*u 
ernmtntn.  C.  Sividu.  Vtnd,  fedconcurrente  utroquede  quo  agi- 
j».   mus *  cafu,  re&tus  dicimos  juramcnrum  non  fervari  ob  intervc- 
nientcm  novam caofam  doli,  l.i  .Qnt  Satifd.C*g%  Hfud  lurc  Saxo* 
trt*  caucum  eft.rcnunciationes  haicc  hcrioportctc  in  judicio.  Lnnt. 
C  Snx. lib.  i.  %Art.  1 j.  Plane1  quotics  inrercefljo  ipfo  jure  nulla eft, 

conftatncc  renunciationcmvalercncc  jurarocntum.^rr  l.non  du» 
binm.  C.de  LL.Sicbur.  nd  rubu  C.eed.  nnm.  14.fa.B4rt.in  l.  nhm 
tod, 

DE  COMPENSATIO- 

N  I  B  V  S. 

TlT.  II. 

Adl.  i. 
I*  Comfenfdtio  auid. 

a-  Olim  tomfenjationi  untum  in  sclionibus  ferfenMm 
ktmfuit. 

$.  Sfeciernminterfecomfenfutionem  nonej/e» 

4.  De  Compcufntune  in  eclionibus  tn  rem  quid  hodie  ft 

\»rh.&r.um.^. 

6.  Vtrnm  tomfenfiuionijttlecns  kbtquentittsexu»*  far» 

H debetur,  ex dlteravcio  quaesistnsgibctur  qunje  baiei  utfinr 

ffecicidrnum%7. 

fi  vin  in  (tn.medato  cen \n ftio fu 
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Digitized  by  Google 


G 


»N  PANDECT.  L  TB»  XVI.  ##/ 

tOrapenfatio  eft  tdcbiti  &  credici  intcifccontributio! 'tex.bic. 
iEx  quo  conftat  huicolim  tanrumin  adionibus  pcrfonalibus  * 
locum  fuulc.  Siquidcm  fa&ionum  rcaltura  intuimcreditorcs  Oc  * 
deitfrorcs  non  dicimur.  Magilquc  cft  ncc  in  ftri&i juris jodkijs  iV 
lamfuitfc  admiflara,  ptauerquam  qqod  ex  Divi  Marci  conftir urio- 
nc.eadem&pcrdoliexccptionemoppofitamrcccpcacfr,  f.in  bontt 
fidei»  lnli.de  sittien.  Quod  ufu  paularimlatius  acceptum, ttt  exL 
pefltA.  n. infrteod-  conftat,&  luftiniani  lege  difcttcadactioncs  in 
rcro  cranfluum,  /.  ttlt.  C.  eod,  Ncquc  tamen  *  co  magis  fpccicrum  u 
vclcorporuminrcr  fecoropenfatio  ettj.ficenventrit.it.de  ^Pig». 
jiQ.l.auoddieitmrdc  rmpenf.InKem7Ut.Vact.  Ratio  eftboia  com. 
penfatioviccra  foluuonisobiincr,/.  ^tnf.Qm  Fot.  In  Fx$n.H*b% 
quia  vcrdaliud  pro  alio  folvi  creditori  lnvuu  non  poteft  prartcr- 
quam  in  rcbus  fungibilibus./.i.f  i.de  T^eb.Cred.conleQuemet  8c 
iiiemde  corapenfatione  diccndum,  Quibus  addc  quodin  fpcciem 
probabilis  arTcccio  cadic,vZ)Z>.  tnd.Li%.$.fin.f*pra{bmmod.Quid 
crgo  de  tcompcnfatione  actionibus  in  rem  opponcnda  dicemus.' 
Iwcrpreces  ferc  ita  ftatuuoc,  actioni  in  rera  compenfationcra  tum 
dcmuraopponi,quando  rcs  ipfa  pcrarftimationem  inquafiprctiufn 
cft  refoluta,  Gl.Bald  aluindJ.nlt.  C.eod.  ucaccidit  in  cafibus,  l  qdi 
reftitucrc.68.dc  Rci Vind.Sed  &  ampliusf fi  forte4  corpori  datura  fit  ^ 
damnum,eius  quoquc  imroinuiionis  ipfojure  habenda  ratiocrir, 
Quemadmodura  Sc  retentionem  cadem  legc  pcrmiiram  iplo  jurc 
Gujacius  fciifit:Quod  magis  clt.  C*jac.  i).Obf.  n.  Id  tament  * 
commode  accipiendum  eft.doncc  nimirum  fatishac.llfiid  difyut*. 
tumcit.ancorapcnlationi  fit  locus  t  ubiquantitasquidcmex  una  f« 
parrc  debccur,ex  alteravcrd  quantitasquat  fc  habct  inftar  fpecici? 
Qu  od  Bartolo  Sc  ali|S  vifum  cft, Bart.  ositex.  Cttn.  Jacobin.  Soc.  Iaf. 
f>  alij  ad  l.cum  f*ndm.$.ferv*m  tnum  imprudens.  StCert  Ttf.idque  ' 
co,  qudd,  canictii  nummi  ab  altera  partc  debeancur  inftar  fpccici, 
recamenipfa  nomroi  fincrinquos  jure  cauturacft  afTccrum  non 
cadcrc.  Lmtmmjt  In  ^tf.^Accoriios &c  ali| contra.qu ia  fpcciei 
ccrcorom  nummoturo  jurc  noftroioftarcorporisfir.prr  l.ftdCt  cer* 
tos.de  L»i.\.Aceur.viret.  Roman.7)et. in  ei$.  fervnmtuum. Idqdc 
folidcexcodcmquoquc-'ccxtucvincitur,  ubi  rclatum  eft,peculia- 
rcs  numraos  vindicati  pollc,  licct  vindicans  dcbcat  ipfe  quantita- 
WPgOBtfi nirairura  pecuhares  certara  fpeciem  conftituant. £ t  hoc 
qmdem  magis  eft.  Necobftarqood  dicimus  in  noramos  noncade- 
ic  arrcctioncm :  id  cnim  intclligcndumcft,  niiTdcbeantur  corporii 
inftar.  namqoe  ica  Sc  affccros  in  eoi caderc  poCsei,perd.  l.fed  fn  In 
caufa  t  vcrd  commodaci  coropcuiationcm  cflc  fopta docemus,f*<i  U 
Lihf.fin.Cemmod* .. 


60*  P.  Busil  IC.COMMENT. 

^AdU.&l.vcrumeft,*. 

I.  J%*ut fh  comfenpttiouem  ipfo\nreper'K 

z.  i^4n  &  qunnao  \udex  compenfruouem  frntertre  queat. 

j.  Effettus  \nris  in  ksc  re. 

4.  Lsdn  ptomifto  inrdtn  compcnfationcm  aJmittdt. 

x .  Orapenfatio  6t  ♦  ipfo jute,**  bit  in  L^.Lf4mbo.Lpoilqu4m.iuf. 
V  ;tii.  Azo  ramen  fa&um  hominis  tcquirit,  in  fum,  C.  eod.  non 
incptc.  Quia compcnfatio  aftioni  judicio  inftituta? ,  opponitur.  /. 
compenfmtunujnh.  de  Cui  acccdit  quod  in  potcftarc  panium 
eft,  uti  vclint  coropenfatione  vel  minus./.a.luc.  Non  tamcn  co  mi- 
nus  compcnfatio  fit  ipfo  jurc.nim  Sc  qui  folvit,  obligationem  ipfo 
jurc  tollit.fi  tamen  folutionem  allcgarc  nolir,pote(T.Scd  neque  hoc 
cafu  minus  fublatum  ctit  debitum  ipfo  jurc.  Facillus  iraque  coro- 
penfationisbcncficium  poteftomitti,  ip.foqueintctim  jurcprocc- 

S  derc.  Nec  obftat  +  qnod  judcx  compcnfuionis  rationcm  quando- 
quc  poteft  practcrire,/.7«$.  1  Jnfrm  hic.l.  1  t.\*fn.fupr4 Commod.hoQ 
cnim  ita  accipimus  fi  debitum  non  u  fquequaque  (it  Jiquidam,  quo 
cafiijudici  incnmbit  difcernere  an  facilc  hquidum  rcddatur ,  ut 
tumquidcra  compenfationit  computumadmirtat,  fin  iddifficilius 
parear/olutio  per  dcbitumliquidum  non  tardctur,/>//.C.ctt*\Ve- 
rum  quia  compcnfationc  probata  ,ab  jnitio  minus  dcbitum  intclli- 
gjtutJ.cum^lter-ii.Lii.infrkeod.  rcdte  refponfumeft.abeo  ctiam 
teropore  quo  utrimquedebitum  eft,compenfarionis  jurc  minos  dc« 

t,  bitura  intcI|igi./.4.C.r»i.cuiusrci  crTcctus  eft,  t  ut  ufuravcl  pccu- 
nix  compcnfatc  pccaa,uti  nondebiti  ipfo  jurc  arempore  dcbiti  re- 

4,  ciproci.non dcbcatur td.l.  1  t.bic.l.$.C.eod. Quid tcrgo.fi  jurato pro- 
mittatui?  plerique  dubitanr,$**r*j»  cm.op.lit.C.nnm.11  i.C  nuni* 
in  c.  C.de  furejmr,  Moyct  eos  quod  omne  juramentum quod  fer- 
varifinc  falutisancrnxdilpcndjopotcft,  fervandum  fir  ftrictc.  <s\c. 

de  Iurejur.  Bcnignius  taraen  eftcompeniationi  darelocum.cum 
quiaeainveram  lolutionemcedit,/.*  qmipot.inpifr  h*b.  turo  quia 
debitum  ipfo  j urc  rolltr,*/  hic  &  mfrm m l.  r  1./. ult.  C.  eod.  A  tque  id 
Bartolus yo\mtt3mrt.inl.mmplius,i $  num.tjremr4t.h4h.  Covnrr.m 
C.quumvis.p.i^.+.numJ.di  7>4ct.in  6.U  obtinuir,  quia  bcnigniut 
cft  folurionem  ab  initio  noo  ficri, quara facrara  rcvocari.  l.s.bic. 
AddeY4ch.ca.liba. 

Adl.ctiam.  6*. 

DEbitumctiam  W  quod  fAam  naturidcbctur.admittit  coro- 
penfationcm,r«c.  hic.  Id  itanifi  dcbitura  fit  talc  qticjd  exccp- 
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tionc  perpetua  petimi  Doflit./.f  •4c#»^«r.i4.i»/.M</.cujosTeicxefrW 
plum eft,m /. z.C.wt'.  Ncc niutat quod  dicimus,  creditorcs  non  cf- 
fe.qaibus  fola  dcbeturnatura,  l. ereditores.io.de  Verb.Stgnif.  hoce- 
nim  iraproptcr  a&ioniseflicacis  dcfc&um.  Habet  tamen  imeriru 
naruralis  obligario  fuas  vires,  nempc  :  utcoropenfationem  adruic* 
tat.novationcm.uem  &  fidejuifioncm  rccipiar,  &  nonnullos  ahos, 
tcx.&DD. tn /.  tjie  NovaU. i(>.$.fidcmjJor.  de  Ftdemf 

Ad  1,  in  compcnfationcm.  8. 

.» 

I.  Etiam  debiti  in  tudicium  deducli  compenfatio  eft.  • 
2  Sguando  dcbttum  littgiofim  tatejitut  in  compenfatio* 
nem  deducasur. 

3 .  dm  drverj*  qualitaus  debita  inttrfe  compcnfari  queant. 
+.  Bamli  dtjputatto  foiutA. 

IN  compcnfationem  i*etiaro  id  vcnir  quo  nominc  tis  cutn  aftore 
cont  eftata  cft,nc  nimirura  qui  diligcnrcm  fux  rci  gcrit  curam.pc- 
jons  coadiiionis  fir,  tex  hicadde  l.non foiet.  S*.  &  l  feq  de %eg.tur% 
Hoe  ira  fi  res  tahs  fit  qua:  facili  morocnro  liquida  rcddatur.fx/.  mlt. 
C  Quando  autem  id  fit  in  fa&o  confift  ir.t-eoquc  arbitrium  hu* 
jus.judici  tchnquim us.Hald.in  l.ult. fc.cod.  Scd  quxfitum  cft.anc- 
tiara  diveif*  qualitatis  quantitatum  +  compeniatio  fit,  vcrbi  gra- 
tia,  cum  unusdcbcat  ccntum  aurces.altcrcdivcrfo  ccntumdalc- 
ros?Er  obtinuir.quuin  his  non  tam pccunia*  quam  valoris  haberur 
rano,/. i.de  Comr.Emp.zdcoque  pccuni*  numcrat*  fpecics  divcrfae 
ctiam  intcr  fc  functioncm  rccipiunt./.^w  extriufecuo.  6}  /.  •«  d* 
Verb,Ob\.  ctiam  hoc  cafu  ccmpcnfationem  admitti.  P<  reft  cnim  in 
Jiocgencre  aliudpro  alio  folvi,/.i.$.  J. fnp.de RebX.red.ctgo  &  co- 
fcnUxi.arg.l.4  qui  Pot.Jn  \>ign.Hdb.Phnc  taroctH  t  Bartolus  hac  de 
rc  d  u bt i a rc  v idc t u  r ,  in  I. credttortm.  o o.nnm.\  M  Solut  per  iUum  tcxt. 
(ubi  dcfinitur.crcdirorcra  non  cogendum  alios  nummos  quam  uu- 
meravit,recipcrc,fidaronumexcarc  fenfurus  fit )  rcflius  tan  cn 
dicimusetiarn  inijscompenfarioncm  adroitti.Qyod  curo  tollcndo 
dcbito  fit  bcnignius.in  judicardo  fequirour:  Ita  nimirum,  u»  fi una 
qnanriras  aherifortiprctiofiorfit,  judcx  in  compenfarioniscom- 
putu.id  quounacft  alrcra  vihor, uurocro  rurfum  vel  rocnfura  au- 
gevi  curet.  Atqueita  d.l.  09  .nonpbftabit,  quandoquidcm  neutra 
parsex  coropenfatione  fcnfura  fitdamnum. 

>  »    •    ••  'i* 

Hhhh  Ad 
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AdJ.fi  ambo.io. 

Qtandumer  hoc  textu  ncgligewiac ooius  com  airtr*  co*> 
,  cnfationero  cfs.e.i«  bic.  Qucmadroodum  & alibi  rclatum  clt,. 
iButuiquoquedolicompenfatijoncm  eCscJ.Jidm)4^.tU  DeU.l.  t^. 
f<fi&ft*p*l*s»r.p$pr*  4ttf  TfrQmtm  Fsci.QucMi*w.t.  dcmumu 
j?,}.fr$.  dtContr.  Er*p 

f.i.)Con»ptntatiopro  folutione  eOiJ^^.folvtp.di^t AfclVifaquor 
jjcompenlarepoiens  lolvat.toiuiiflionero  indctxri  habct.iort.Atf* 
Quac  vc ro  ob  hanc  rem-in  qtucftioncm  vcnrant,  pofuirous  fupra  *i 

§\  L&4. 

f.  Quetiet»-  a. )  Nota  hic  cV  nuTefictonnir  compenfationcm  cflc» 
ewortes  nmurum agisur  i  ecunuricinc <>ki .C.7t>.  jimetuc  fem  & 
mit.ex.de  Admh.  Aujuc  hoc  igiturdc  rouruainjuru  vcl  maximcub* 
tmc t.  /.901  t*m%  1 4.  fs6*4t  Bob.  Ltbert.tr».  l^de  J*tt.  &  Imre.  (j*tL 
2*  06/^110.  Airvcrdfum  nominc&ohm  ctiminaluct  atfiun  ut» 
Cmfatu**  qu£utumett  ( Coiiluciudoenim  ,  fururo  fuipeudcndornm  rom« 
mmtmm  munis.oronibus  opia.cft  )  pubiuro  roovet  qudd  hic  rcfertur.it» 
fUrticoropcniaiioncmcifc fi  pecunianc  agqt ur,  undc  &  cx  drvxilo 
coliigiturcriminaliter  agi  potoiilc.Scd  magtf  cft  verba  Jegi*  hscv. 
•   quoucsdc  ca  pecunuiicagitur  opponcnda  cflc illis  quar  hoc  loco» 
dcactioneex  roalcficioingencrc  ponurirur, ui JciliceiattionieK* 
■nalchcio  ioiics  obftu  corojienfano.quoties  pecunuiiecadcm  agi. 
iur,adioncmque  futti  idco  .in.lfccu.c0c  poutam,  quucatanium. 
pceunuiii  agitur. 

Adl;cnmalfcr.//# 

EX  hoereiro  plrmiliro^  conftarcompcnlarionem  fieri  ipfo-jure, 
iremque  io  vim  n.etae  iolutioms  cedere.  vtdttp-qtts  ttttmvtfup. 
ini-i,(^M«<i.Nim  quia  pcream  accetloiiuro  uiuiarum  a  tcn  po- 
rcrout.deb.rcrrfeiollnur-.cvcnn  &dcbitum  ipfum  iubiarum.  mt i 
kk.  Vndc  dubiraturoeftan  emphyicuta  doroini  crcduox,  f»  cano- 
nero  non  folvat  ob  intcrv cntum  «ompcnlationis, uihiloromus ca- 
datcmphvtcufi.*Sed  non  caderc  magis  eft.OJ?*/  btc.  tUt^m.liMi.. 
& 'pMtitrm.  qnia  nimirumdebiruro  eatcnus  ipfoiuic  lutcliiguur 
fubraturo.  mt  bU.  &  L  ^frfr*  eed.Adde  quc  poiuimus  laic  JuptJu 
add.L* 

1.  ldco.  17; 


» 1 
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Ad  ],  obncgotium,  20 

CYcatoc  condem«atus  ob  ncgoriuro  eopiaruro  expeditionis 
temporc  roaadarum,  nen  coropcnfat:  quomam  hxc  pcr  privi- 
legiumrepetunrur:  mtbicrj  l.  %  .C .  eeJL  l.amfertMr^  6.$.Mt  debitot  tbmt. 
dc  Imre  Ftfc  Planc  eura  quicum  xdihs  cifet,  ar&iorcra  annonam 
prxbuit,compenfarc  manifcftum  cft,  l.ideo.  \7.fmfrke0d.idt\uttb 
quia  non  eft  pecunix  annonarix  debitor.Diftinguetidum  nimitnm 
cftintcrxdilem&curatoremrei  fruracntarixvel  annonarix.Cn- 
tator  accipit  pecuniaro^ublicam  ad  annonam  comparandara,  a» 
cover&reda&ara  annonam  cdilis  fufcipu.  Proinde  earator  tan» 
quam  dcbiror  pccunix  frumcnrarix.non  compenfat:xdili  vxtobc* 
nc  ficmm  co  mpcofationi  s  paratum  cft.LmjdC-i.Obf.i  j . 


J>  E  P  O  S  1  T  I    V  E  L 

•CONTB.A. 
Tit.  II L 

Ad  1.  *% 

0«/^\VflP  depofjtis.J  AccetToria  dcpofiti,  verbi  gratii,  frenomvel 
V^capiftrum ,  ipfadcpofita  non  dicnntur»  ttxt.hu.  Perdira  ta« 
mcu  vcl  Ixfa  doJoslatavc  depofitarij  culpa,quindepofiti  a&ionc  re» 
iarctendum  damnum  tit,  non  cft  dubitandum.  mgA.fi mt  cerio.  f.  §* 
■Mfgme.o,fmf.(»mmotLgl.B4ld.  bic.Scd  atia&de  politum  non  intclligs* 
mtu,  niii  iu  quod  utraquepars  cipref^  cositcnfit  j  nec  fola  adeo 
dcpofitatij  patientia  cenrra&um  hunc  inin magis cft.  Ufiego.  o.$. 
fitt.  de Imre'Dot*Quod  tamen  non  ara cft  inaclione  cx  cdiUo Naa- 
tXj  Caup,  Stab.Kecepta  rcftituanr./.i .  $.fin*  frf.ibotux. 
f.Si  convcniat.  &  f.  fcq.JCulpara  quam  dcpehtatius  vtlalij  pta> 
flcnt,  cipofui  fupra,*»/.;.! .nnnc videndmm.Commod, 
$.Si  vcltimcnra.S.)  Balncator  vcftimentorum  nomine  non  locad 
i*cd  dcpofin  actione  tcnctur,  hoc  ita  nifi  cV  nominanro  cuftodiat 
caufa  mercedcmacccperit.tr*  fc/*.P!anc  fulioac  farcinator.tara- 
ctfi  cuftodix  noroine  sncrcedero  nonaccipmnt,  tamen  quia  pro 
artc  policndi  merccdero  accipiunt,  coitodix  nomiue  cx  locato  M» 
ncutut,  LnmMfmpJT^m.  C«tf>.Srvs*. 

Hfehfc  x  $.Idcm 
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J.ldera  Potnponlus.  14J  Vcrf.  Quidenimfi  furere  ceperir  J  Sid«- 
bitor  dcccirerit.ut  fucceilor  eiusnon  cxftcr.fidejuflorem  rencri  ccr- 
tum  cft,ut  &  in  cafibus  alijs  hic  relaris.  vtdetext.  hic.  Exftar  cnim 
rin  t|s  jus  harrediratis vel  pcrfonavPlanc*  fi  utraquccideficiar,  verbi 
gcaria,  debitore  vcl  rurrcdcejus  abhoftibu?  capto,fidc)u(forime. 
rim  non  tcnctur,  i.pofrquttm.  r .  m  Leg.  Seu  Fideicomm.  Nom.  C*u. 
f . An  in  pupilluro.if  ^v^uarficum eft.an  pupillus depotiti  tencatur: 
magilque  eft,cuna  lrarencri^i  veldolumadmifciir.vcl  locuplciior 
fir  factus.idquccx  tefcripto  Divi  Pi),text.htc.  &l.  ^.Comrnod.  At- 
que  id  palam  argutr,  quod  Icgcs  ear  qua:  ftatuunt  pupiilum  obli- 
gari  naturalitcr,  l.t.f.t  de1^oyM.l.fieius.64^d  SC.Trebell.ftpuptU 
Im.  117.de  Verb  Obl.tk  aluc  quxadverfdftaruunt  eundemira  non 
obligajit/.^jwlf  *f  f#«M  1  Je  Condttt.Jndeb.l.  pnptllw.fp.de  Obl.tjr 
t/4ft.iuconctlunda;funr,  ut  li  pubcrrati  proximus,  eoque&doli 
capax  fir^urenaiurahobligetur.jttfc/V.Si  vcro  puberrati  proximus 
non  ht.contra  dicamus./.^i.^CoB^icr./w^.Hocomnc  ramcnde 
jurcnarural»(quod  DD.primjevurodicunr)nonctiamde  jutegcn- 
tium,  quod  fecundarium  nuncupanr,accipimus.Iuxta  ea  qua*  latc 
dnTcruimus  ahbi,twb  t>ubtiLnojtrM.l.b.c.7%2<.  rurfus  ahbi,  tnl.  $M 
lAuth.Tut. 

§.  Siresdcpofita.  r6#jDepofito  reddiro  dereriore.ctiamnuni  acfi 
leddirum  non  fit.dcpofiti  actio  cft,*/  hic.  Quod  &  in  re  coromodata 
ira  cft.  /.  }.§  i.  Commod. &  actiomt  us  bonac  fidei  rcliquis.  ln  ftticti 
juris  juJicijseontra-  /. &eleg*nter97:$.non  folnm.de i) oloA.de eo.ii» 
§  fepim.Ad  Exhtb.Ccd  ih  his  poft  rcm  traditamvel  judicium  rei  no* 
mi»ic  6niruni,dedoloactiofupereft.</  /.7.$  non  folum.  d.l.x  x.J./k- 
fms.  Moddcius  mcmiucrimus,  ui.fi L.  AquiiJa:  vcl  quat  fimilisac- 
trolir,ea  pnus  exerccarur.  l.nonfolum.  1 3./.  1 4.  efrl.if.dcHei  Vtndm. 
PJane  fr  rci  tradn je.cn jus  nominc  mihi  ftricii-juris  actio  erar,)uri  ad- 
hucalrquid  defir,  ipfa  nihildminus  rcs  petendaeft,/.rf<4m.  27.  de 
Salmt.  Portc  fcrvum  mihiftatulibeTum  rraditum,  fundurave  ahc- 
nurrt aur  alteri obfigatn  nr^  itc m^ ue  fi co  nominc  cau tum-non  cflct: 
qtrod)ipfa  adhuc  tes  poftolari  qucac,  ceTtiiHmumeft.  l.tjui  fervus. 
7 i.$.qut homtntm.de  Sotut.l- 1 4  r  .5. 1  %de  Verb  Obl.vidc  qux  nos  hac. 
dere  lariasagtmus.hb.j.Subril.c.  14. 

$.Si  rcrodcpofiiam.i  r  j  Aflegitur  hic  §.  fupra  in  l.ftn  uutem.  ij%  dc 

fcSilervos.  30; 

I.  Scrvusmuiumtffus  avMtnus  ex  delifto  vel  tmrutl*  in 
[ervime  f*8o,te»vcwivels£crc  f*fti,  &  nwn.s 
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2 .  are  Conditiicne furtivdionveniri  qtuat  &  rtt  vin. 
Hutlone* 

3 .  De  ailitne  in  fatlum  qutd  hae  in  re  \uris fit. . 

4.  Defervo  Prineifis- 

SErvus  f  manumiflusnomine  dcpofiti  in  fervirute  contra&i,  ac-  ** 
tioncm  non  haber,  nccahcnationc  dominonovo  cxco  ncgotio 
a&io  quaetitut,  fcd  manetdoroini  eius  cuiprimd  fuit  quatfita,  *t 
htc.  Scdncquein  fervum  maaurmflum  adio  darur  ex  contracrtt 
tempore  fervitutis  lniro,  quanquam  ex  dclicto 6c  poft  raanumiflio- 
ncm  dctur,cu  m  noxa  fcquatur  caput.  Mthtc.jnnc  /.i.  §.  ncmodclic* 
tis.dt  Ctp.tJWin  Phnc  U  etiamnum  rem  reneat,nonquidem  con. 
tracrus  vi,  fcd  *  condictioncfurtivaproptcr  prxfcntem  contrccta-  *• 
tionem,vel  vindicarionc  ipfaconveniri  potcft,  l.fiApMcii  i 
eod.fl.Hlt.hic  P actM4.cent.^.l.nant.c. 77 .  Eft  tamen  t  cx  tali  negorio 
etiam  ln  factum  actio  praetona  in  libcrtinum,  pcrinde  ac  doli  actio 
toret  in  omncm  evcmum.  l.promiffa.  3.  C,  i/in  Seru.  Tro  Smo  Fac. 
vtdc SHbttl.Ub.j.t.t.  Denique&  ipium  fcrvum  tprincipisconveniri  4* 
potuifle  conftat,/.«/r  .C,ww Cauf.Ttfc.  Quod  verd altas  t dicitur, ia  y, 
tervumactioncmdc  inccndio,ruina,naufragiodari,/.t.<k/»c.£*t 
Tfdufr*  ircmque  actioncm  fepuichrt  violati./.i.j.^/rrvw/.  deSep* 
VtoLtA c6  dicitur.non  quod fervus  fit  rcus principalis,  fed  quod  iit 
dominu m  fetv i  w>mine  actio  dctur •  Quia  cum  fcrvo  ipCo  j udiciurjt  1 
«od  cft,  /. j. 7{e  Qmf  £ttm  Qui  lujut  foc  Vt  €x. 

$.Siprzd6«39* 

PRaedo  propter  rem  fibi  abiaram  depofiti  actioncm  habet,  u ti  Sc 
actioncmcomraodati.cV  interdictumunde  vi.«r£fc.  <$* l.ftnon a) 
judtce.64  de  ItidicJ.ui.fi a  me  deViejr  deVislrmi  Necad  rem  facit 

?|Uod  dicimus,nemincro  ex  fuaimptobitate  Jucrum  fenrirc  Quia 
ur  cxdepofitoagendoiucrumfentirc  noninrelligitur,  fed  tantum 
actiones eas  competunt  ipfi,  ut  furti actione  vcl  quaatia  conventus 
rcftitucndi  habeat  facukatcm.Quc  itaquc  actiodominoparata  cft 
ipfi.verbi  gratia,actio  furti,eadem  malae  fideipoflellori  nondatur: 
quae  verd  prxdonidatur,dormnopasatanon  euY,ut  depofiri  actioex 
contracru  poflciTotis,icemquc  intcrdicrum  unde  vi.  Nequeenim 
doroinus  cocafu comtaxitfncc  vj  dejccit.^A  Aic.Ceteiuro  malac fi- 
dei  poisefsorr  rcr  vindicario  parara  non  cftj  quippc  quae  domino  > 
XAmvxnrdmux.utl.inremMKfiVind., 

f.  Siapudduor.)Si  apudduos  res  fitdepofita,  contrantrnmvis  in  - 
ioiidumactiocft,5c ita dcroum  unus hberatur.nou  fi aherconven- 

Hh'hh-3.  ius> 
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cns  foiverit;  nit&irum  ut  fitoram  folverit ,  ctiam  in  rotum  ei  qni 
non  folvit  libcratio  contingu.fi  pro  patte  folverir.eatenus  tantum. 
text.bic.&ljtlt.C%de  VidejmJJ.  Ncc  mutatI.x.o^dux>f>.  reis.quia  ibi 
petitionis  vocem  cum  effcctu  iccipirntu,  ita  ut  fubintclligatur  fo- 
lutio  te  ipfa  fubfecuta.  Qtjod  in  codem  tcxtu,  admncta  acccptiU- 
ttonis  alccrnatio  convincic  manifcfti. 

Adl,5.$.fr«5c;*.  &  adl.fi. 

j .  Z>/  f fesfutttrc  bii  *g4t*r. 
2*  ^t+ss.CJe Prcb.Sef.Pec.  & msm.f. 
4.  Ccmmisms  femernU  defenfc.  ejrmsm.  $\ 
4h  Au  GermdM/d  &  Canors.  mbdc  re. 

u  Y TQc  locofdc  dcpofiro  rci  iequeftrara;  conventionali  aflicx  ip. 
JTlfo  textu  palam  eftj&  tnrer  omnes  cx  eodem  cenftat  nulluni  o- 
diumin  jute  noftro  fequcftrarionis  convcntionalis  eflc.  Scd  plciik 

••  que  4>omntfeusconuafium  vifumcftde  (cqucftrauone rci lingio- 
f*.  hoc  eft  ca  qoar  ofticio  judicis  dcccrni  folet.  DO.  tml.jtm.  C.di 
*  Probtb.Seq.Tcc.Scdhot  Robcrtus  imptobat,t  qui  co  tcxtu  tatuom 
«gt  contcndit  dc  prohrbita  fequcftrationcpccttniat  vel  quanciratisi 
Magifiue  efl  ibi  feri  agidcquocuncjuc  judicio.quo  ccnum  peti» 
tur,  quod  tkulorum  connectio  tndicat.  Cujuc  tbid.imP*rst-  Scd  ta- 

4#   usen  non  inepte  Doctorcs,  i>  nui  ex  ratione  tcxtus  eius,  cV  quara- 
cunquc  fequefttationcm  odiolam  cffecontcndunt.Quiaabfurdum 

J.    fit  quemquam  cogipoflcflionedccedcre  t  priufquarn  fit  vktOSj,  14 

*.  ^uipP^  Pro  tstjonc  c ft  in  esdem  lege.  lllud  conftat t  ad  fcqueftra* 
tjoqem  judicialem  uondereniri  prarrerquam  ex  caufa  neceffitatis, 
Ut  fi  periculum  fit  ne  partcsuttimqueporentesad  aima  dcvcniant, 
fsc.Lsuuifstmum.de  Vfufr.uki  dixt.  Idque  ita  Conftitutione  <2er- 
mania*  provifuru  cft.  Ord.  Csm.  %Amno  1 5*4.  AvgtftsVimd.  ereffs. 
Quod  jcreubicmc  moubus  obtinet»  utpote  fic  Conftitutionibus 
Pontificijs  provifum.c.j.  1.  or  tJeSeq*  PoJJ.  &  Profr.Scd  ncque 
Conftitutione  dcprohibita  fequcftratione  utirour.fi  rcos  dc  fuga 
fuipecras  (wJ.fi fiaefufor.  j.fa.  Qui  Sstifd.Cogn,  itcmque  in  fpccic, 
1, 1 mpcratorcs.  (.fin.de  Appcll.  tc  i.  ficum  dotcm.  $ .  (i  vcro.  SoL 
Marnm.  cV  1./.  f.fi  fratcr.dcColl.Bon.  &  1,  poftquaro.$.  Iropcr,  O* 
Si  Lcg.  Nom.Cau. 

l*PxX>pil4#6, 
lUIartcftiiii&isj  /,  /te  \7.c0djsiu 

Ad 
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Adl.fihomiflcm.  79 

T%  Frivitigntndtftfth. 

z.  ^fiitdtftfti  tjnatt  pMltgut*. 

3;  C$nctltAtur  I24  %  .«>  btnis  dt  Mtb.  ^tutb.  W  ftff. 

4.  fTt+iltgisrij dtftfti  *8it*t  frdfcrdutur. 

ft.QttOtics.jQl  bona  miroularij  diftrahantur,  depofitarioru»  f* rd 

tjquasn  reliquorum  crediroran»  conditie  potior  cft. 
AdCout  cV  puvilcgiati|t  crcdttowbui  pratferar»tor.ft#t*  bic,\ r>dc 
oepofiti  tadtionero  Dcctorcs  privilcgiaram  nuncupant.SDD.&fft  ** 
quddicriicet  dcponens  creditonbusichauisoronibus  pra*fcraruC 
ab&lutc.Opponifotct  l.fi  venrri.  s*$.in  Dcnis.dt  Reb.Aurh-Iucfc 
Poflid.Scd  rcxtunrt  qucm  rractamus  ira  accipirous,  fi  isqui  dcpo- 
fucrat,rci  vindkationem  inflituat;oppofittsro  vcrd  ita.fi  depofui  a 
gat,  ut  ibidcro  perfpicue  dittinguirur.  Anaurcro(qtrod  Accorfiut 
pxoponit  nondcfinit  ramcnjuxor  *  ratione  dotis,crcditorexpcnfiU 
rum  functis,  vel  is  denique  qui  in  rcfectionero  crcdidir,dcpofirario 
fmt  prac ic rendi  -t  idtpte  ttc  L  iuttrdutn  ff<  &  l:uh»C.Qui  Pot.l»  *Ptgni 
H&b&  \ftnfuf*d*  %d$£?&  S*mf.  Fnn.  idnot  ita  dcTimroui, m-gis 
effc  ccs  uoromo  tero  vindicanti  non  ptcrcrri,;>tr W.A14  J.  inbontt. 
dtReb^jlutb.fud.TtJf  Quidcniminiquiusrotct,acrcm  mihimcl 
auferriob  dtbiturodepofirarij.cuiearo  folorrmodocoflodicndam 
dedi?fe*.  &'D2\bic.  Scdccnfuliumadvccatiactt  urmicmacuoii 
ncm  inAhuant,p  #y  tcjc.iudJ.t4.Uu4*tnu 

•  * 

Adl.fiquis.ij. 

p.i.J*p*\  Epofirarius  etiaro  condictionc  obligarur.non  quidem  ip- 
J^/farci  reccptione.fedita  l\  iemdolo  conrrccter,/;*/.  htc* 
Iraquc  rectd  Accutfius  hoc  dc  condkiione  furriva.vel  hne  caufa 
accepit.j/  btc.  NamcV  depofitatium  tci  deppfita:  contrccrauonc 
funum  cemroiucfe  certurocft.  j»r.  vnl& ; 

Adl.fipluitS.1^  ' 

c.j  )/7\V©din  fine  haiut  textusdicirur,  in  rci  periculoccnrjde*  • 
vJranduroefktanrescVperiiura  fuiilct.iiicflituia  non  c& 
fc%,idi^iaUuu4cxplicavi,i»/.#.^^.Cr*^ 

Adi.quiinrcm.r5. 
r«  J^ri  rtm fiam  dtftfum  *cttfit,4ti  ibttgttur^ltuidii  * 
mwm$dnt$rtijMdi' 
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2-  ^uidde  eredttere* 

3.  Dtlec&rct  qui  fetit  tjuod mex  refituturus  e/?. 

4.  guottnus  exceftio  dominij tocumhabeut. 

s.  <stn  quid  ffemlc  fit  mroduMum*  L  25.  C.  LocsjL& 
num>.  o". 

7.  <2%:d  \urisftcondutlorcum  deminefmuUptnt. 
8*  Tertius  alias  ajuutenus  \udicium  imfcdtat.  eynunv  9* 
10  £uid\uris  Jttinrei  vindicottone. 


*    fi  dcbuor  * pignus  conducat  acreditorc,/. 3  f  .$./1*.  d*  Lfi figuus. $7. 
s.    fMpr&dtT>tiu.AQ,\\tistn\m  tdicirous.dulopeterceuro  qui  pau- 
10  poft  rcftuu tarus  eft,  c,  doio.dt  !R*£.  /*r. iu 6- Vnde  cV condactio- 
ncm  rei  fua* ab  initiononfubfi&ere  dicimus,  /.9«»  rcm+zt.&t.  2$. 
*  C.Loc.fdc. U  \ t-infra  bj  Sed  nec exccptio  valcret^f  qudd  agcns  ne 
cflct dominus,/.^ dlttmtm. Sol.^MatrtmJ  i.fjt frddo.fnfrk todm nifi 
una  opponaturcooducterem  ipfurndoroinura  cfle.iw  6ic.  e>  «/9/ 
Ltejk.fufr*  «If£.:Scd  quefltumeft  an  fpecialc  quid  contra  +  frn- 
tcmiamcaruroJcgtara  fir  introducturo  in  conducto,  idqucconfti. 
tutioae.  U  fiuuis  ctnductionit.^S'  C.LocatL&c  hoc  qmdcm  multis 
placuit,Oi?**/./>«ft  ^art.miMMtmodare.  1  $.fufrkComm.  Saltc.  & 
**   jiccmftn  dJ.i  $  .C.Loeatt.  Ccrctum  hoc  cum T  raoderaminc  accep- 
tum  eft,  ut  fcihcct  ita dcronrn  bbtmcat,fi  conductor  non  doccat  in 
contincntidcdominioreJpctitr.^er/»M»c  ttxt  Namfi  id  in  conti. 
nentiproberur.recti  rcpclluur  Jocatorcxccntioncdoli./^er  ^.c.^o- 
7.    lo.  &  ibiCanoniftd.  Quod  ficommodator^tlocator.&ckmtinust 
fimul aganc.pnefertut dorainus, Lbona  fida.ji.}  iucurrit.tnfrk  todm 
%*  ubividtauanos /jfe.Nam  t  &  ahasintcrdum  rertius  ad  judicium  ao 
cedens  impcdit  reftiturionern  vcl  fcntcntiar  cxlccutioncm.  fac,  L 
0,    Titi*.&  ibi  Bart.SoL+&€atr./\l<\\ic  hccmtcrduro  t  ctiamincxtra- 
judiciaUbus  admittitur.eumputa  is  cujus  intcrcft.pcr  publicam 
perfonam  teftaf  d  dcnunciat  dcbitori  nc  folvat  auc  rcm  reftitnar.  /. 
*h    uit.de  \LCommif Jufik.  Scd  in  rci  vindicanonc  obtinuit  t  ot  cxcc- 
ptiodominij  ante  ornnia  locnro  hnbear.cum  inca  mhil  aliudqux- 
ratur  prcrerquam  an  acror  fit dominus,  /  utt.C.  dt  Ret  Vind.  'Bart. 
&  Alex.  poft  ol.iu d.l.fi alttnam.  SoL  ^tatrtm.  Qucmadnaodum  o^ 
ji#  in  condiotionc  T  mtitui  recte  dominii  qucfho  icfertur.per  ttxt.  ejr 
uot»  iu  /.  nttm&ffur,  de  %tb.Crtd.  Qupd  ipfurn  tamcn  &  rcirpe- 
i.  randum 
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randum  eftf  fidominiomt  tn  prompru  doceatur,  aliasenim  benig-  j» 
nius  cntcontra  bonr  fideipolTclloreniagcnrcm  cxceprioncm  ad- 
mirrere, conrta  roal*  ftdci  non  iittti.ljtaejHefullo.  f.i.de Furt.  Sed 
violcntus  •  fpoliaror  hoc  modo  non  audirur.pfr/./fy***  tmptienis.U  13» 
fedhac.deTraf30.Ann.  Cnotatotu.  ini.Stde  Vi.fup.  de  tudtc.  Cum 
i$  fcrc  per  violentiam  jure  propnetatis  cadar.ftr  text.  & DD.inU 
exjtat.  Quod  MetXauf  &  l.fi  quis  tn  tantam.fc  Vndc  V#. 

Adl.Jicct.J7. 

1.  Deponerean  &  quando  plttres  opcrteat, 

2 .  Secjueftrationts  vox  moribusejr  lure  GtnM.a fefuefft* 
Jcducla. 

j,  Sequeflraiio  quid. 

4.  ^uiddiferatfe^jueBratiovoluntaria  a\udicia!i. 
>.  guaacliones  ex  depofito  fequeftrariofmt. 
6.  ^n&quandofequeftratio  foj/eftoncm  transferat. 

DEponere  tana  1  unus  quim  plures  qucunt,  tcd  apud  fequcftrfi  ** 
non  nifi  plurcs  deponcre  pofiunr.m  princ.  hic*  Quod  dtpofi- 
tum  lurcCudicisJtemquc  lure  *Canonico&  ftilofori,  fequcftra-   **  . 
tioncm  dicimus.  Proinde  fcqueftracio  re&c  definirur, dcpofitum  *  ^£2o 
reicontravcrfar/naro.ft  quodcertandicaufa"  deponiturcontrover-  Tf^L  *d* 
ftimdici  potcft)  a  plunbosin  folidum  fadtum./  proprte.cfupraeod.  ^ffla, 
l.fe^ueiler.i  1  o.de Verb.Stgn.Quid  autcm  1dirTcrar  fctjucltratio vo-  , 
luntaria  a  |udiciali,  traaati  potcft.  Et  redtc  diftinguirous ,  utrum  4. 
depofitioei  fponfoapudcum  fiat,  quijudex  vidtotiara  rmtibuse- 
ligitur.quocafu  fequefter  tajftione  praelciiptis  vcrbis  tenctur.qua* 
Cicx  uegoiionovo,/.il\0./i7i  de  Prafcrip.  Verb.  an  veid  quis rci  litt- 
giofarapartibus  clcctus,aut  judicc  (equcfter  fit  conftirurus,  quo 
cafu  depofiti  actio eft,  /  eiapuij.  1  A.fiiu  tsffia.$.cum fecfueilre.fup. 
h.tt  cV  aliquocafu  ctiam  prse/ctiptts  vcrbis ./.  ji  auis  ajprmavertt.  9. 

%M  DotoMeganterCujac.in  VaratSi.de  Probtl.Seq.  Pec.Rcl  r/or- 
rddepofirar  ut  proptietas,tta&  t  poHcflioapud  deponcntem  manef,  «, 
nifi  forte  ifta  ipfa  quoque  apnd  Jcqueflrum  depofita  llt.  Eo  enim 
cafu  agicenfctur.ur  pofscfliointerimcompcrat  ncutri.r^  hic.  Cc- 
terumfires  tantum  cuftodiar  caufa  dcponarur,  contta  dicimus,  8c 
vicrori  earn  polTeflionem  prodcfse  ad  ufucapioncm. /.  tntcrtjfc.  39. 
de  eAcq.  Pof.ubividenoftra. 

J.Siapud.  2i# 
Kelaueft  in  nofttu  faiua^Ai.J.Jo.  A# 

Iiii  Ad 
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J 


i..  ^/W  i wtt ikr«frf  depeftwry  fefdrdtim 
miferim  ditum. 

2.  Hnredes  in\nditijs  perfindlibm  regtldriter tmum  iSk 
gdntm prp  pmiontbus  hdreditdtis.  &num.}. 

4.  BeinrewdcJtonea/iudeft. 

3 .  1*  perfinaltbm  refpedn  reipdrdtis  idem  efi  qmd  in  )tt* 
diejfs  inrem. 

6.  ^idi*d€tmt\msbyp*thH»yftK^ 
tnemiis  &mtm  S.deg. 

7.  UMoribus  hodiernis  qnid  his  ftmiie  vel  dtftmi/e  fiti* 
djtmtis  reditibus*  &  mtm.  i  o* 

1 1 .  Jguid  \nris  de  hdtedikm ftt ,  0ione  contrd  defimclnm 
tim  ani}  insJttuti. 

mmmwmw  mwwwww  www^w  m  mwm  m  mm %, 

ST  plure*h*redes  t  depofitarij  fepisatim  io  pecania  dcpofir*  rfo- 
him  comraitranr,  quilibeteorum  rencrur  proparre;  ubi  vcrd  kt 
communitcr  fa&um  cft,finguli  quoque  in  fblidntn  obligati  crunr» 
pcrinde ac G  apud  ipfosdepoiitur»  cllct,  maximcfipecunia  ira  ith 
tcrvcrfa  fit  ur  pro  parrc  reftitui  non  po(Iirt  quod  fir  fi  cadcra  in  fpc- 
ciem  fir  mutara.Si  ramenres  nonrcftiruarur.condemnatiorantura 


pro  partcfir.a*  hic.  Naro&  rcgulantcr*  in  judkijs  petfonahbus 
harrcdcsrantumobliganturproportionibuahacjcditatijs, /.i.  C-  Si 
Crrf.*P*f.Cum  f  nomina  ipib  jurc  duodccim  tabuhrum  (intdivi* 
fa.Quamobrcm  nec  unuspro  alrero  renetur  quipdft  minus  ido- 
neus cft.  f*c. Lltg4tornm.de  Lrg.  j.Scd  in  rci  vindicatione  *  a&io in 
lYsredcmquemquedarurpro  modo  poffcftionisab  unoquoquede- 
tcmxj.pfojfejjor.j  r.  dc  HcjVind-  Quod  6*  iraeft  f  in  perfonahbiM 
refpc&u  rci  paratis,/.  htres.  Cimmod.k  fi  duw.  Defof.  Scd 

quodCoftahus  poft  Bartoluro  in  ftri&i  juris  judicijs  divcrlumptt- 
tat.  Ctttal.  iui.l.$s.Bart.indJ,  %  .f.  hmres.  ld  nofquasn  rclatum  cft.- 
Etcontrariumdc ccrticondi&ioneconftar,/.t.C*  Si^fr/.^Prf.Noc 
ad  rcmfacitnfj  libihomo.  §.  fi.fundus.  de  Lcg.  i,i|uiaibi  hxrcs 
tantum  pro  partc  renerur^quod  rclique  parrcs  fiint  legaix  tan- 
quamexiftenres  alrerius  nonharredis.  Deifique  adcundornt  mo* 
dum<i6rioperfonalis  hypothccariam  contincns-  advcrfos  pofleflo- 
rcm pignorisin folidum cxerceri poteft./. i.&i. C. de  Htr. mA&J. 
itCtSifu.  Ex  Tlur.Cred.  idijuc  ita  ctlam  monbus  obnnet  in 
AnOftJl  t  Rcditibus  cjuicx  fc  aliqua  pwflansu*.  In  ijs  cntm  notim*. 
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mura  cit ,  prarjudicio  creditoris  rcdiruarij  divifionem  nullara  ab 
hsrcdibusfieripofle.  Curo  hodie  rediruum  jus  cx  Conftirutione 
Pij  Quinti  iu  terris  ecclefisr,  ircmque  Moribus  Galhse,  Gcrmanix, 
&  Bclgicac  fpccicm  propricraris  rcferat,&  Funduni  etiam  ardtius  li- 
get quam  hypofheca.Sed  bc  id  rarionem  cx  jure  nofho  habcr,  *rg. 
tti.C.SincCenf.  &  %eli^.  Fund.  Comp.  HonTTojfc.  Atque  lllud Cft 
quod  Mudatuslurifconiultus  Bclgica:  perhibcr,  hoJicrno  ufu  hy- 
porhecariam  in  rcdiruum  jure  quandam  principalcro  a&ioneru 
cenlcr  i.  tJWnd  •  in  Tt/tb.  tu.de  Vign.  tfr  'Hyp.  num.  x .  atlegans  Bocr* 
'Dccif  19  f .  uum.  1 7.  propric  vcrd  acccfloriana  cfle,  ut  quando  obli- 
garur  res  prodebiro  femel  vd  aliquor  penfionfbus  folvendo,  quod 
inrcriro  non  rcnafcatur  quorannis.  *jv€ud.  d.  /».!gitur'ha!res  t  hy-  +* 
perhecar  pofleflorad  divilioncmdcbiri  provocare  non  poxctt>perdm 
U.C.SrVn.exrPinr.'B4rt.Ml.creditoru.dcViJtr.Pign^ 
$1.  dc  %Vind.  Quanquam  cxrra  dubium  Gr,  eum  pro  porrionibus 
ahoruro  pro  debiro  foluro,  vcffaroiltr  crcifcunda;  vel  negoriorum 
.gedorumadHoncm  habere.M  r.  f.optreau,  Fam.Ercif  nvividcno- 
/jFro.Nifi  videhcet  divifio  bononim  jam  fir  radta  tcV  hxrcdi  potfcf- 
fori  rcs  tasud  -mmoriprcrio  fir  afljgnata ,  quanri  onus  impofitum 
eft,  Quod  ipfum  qurque  hodierms  rooribus  Tcceptum  tett  in  bo- 
oiisannuis  rcditibus  gravaris,quippe  quar  in  divilionibus  pferum. 
que  irarepuranrur,  ut  seftiroario  hat  tanrum  pro  pretioquod  fu- 
^crcft  forns  one*c-dedu£o.  Scd  in  hvporhccaru  rcf  lcgatse  obrinet 
u<  rantum  pro  parrfbus  contia  harrcdcs  exercearur  Jjs.pro  quibus 
iinguli  pcrfenati  aohone  tencntur,  /.  1.  f.fin.  C,  Comm.de  Leg. 
Deni<jue&  firei  alicujus  nomine  iudicium>cum  dcfunftofucrit 
-cepturo ,  id  ip(um  contlmili  modo  ad  pofTcfibrem  cx  hatredibus 
tranfit  modd  pro  parte.  /•  1.$./».  dc  Put.  Stip~  Sed  &  fi  facto 
cohrredum  vcl  teftatoris  poflcffio  adeum  dcveniflet,  fingulipro 
partc  tcncntnt.f4C.vfttih  ji b**u.CMLutg.Brt.UdJ»\.  f.fin. 

Ad  l.Lucius,2^ 

1.  Vifsftum  ty  ccmmendatum  idtm  funt. 

j.  \*4n  defcjitnm  ccnfeficnatum  frtvdefjfsdefcfiigcmm 

dc4t. 

1 

DEpofieum  8c  commendatumidem  (unt,qu©d  (i  pecuniV  ira  ft 
d aia  fir,ur  tanr u ndcm  rcdda tur,propnus dicimus  ne  comroc*- 
-darurn  fcd  mutuum  conrra&(j.*r  htc.lUad  quaefitu  eft,An  depofitu 
♦  quod  Doctorcs  confcffionatum  nucupanr.id  eft  qucd  conft  flionc  m 

liii  2  ilcpo- 


4lt  P.  BUSII  IC.  COMMENT. 

depofitarii  extra  jndiciali  foli probatur,  paratarn  cxfccutionem  ha- 
bcat,  bc  piivilcgijs  dcpofin gaudear,**  i.fank.  &  m!tjs  U  C.  eocU 
Quod  Baldus  non  purar .  Itb.i.Qonf.^U.Soctn.  Scn.Conf.  143  Itb.i. 
'Becr.Dcctf xot.HH*»  t  quod  non  vidcatiirdepouturu  vctnro.ligcs 
verd  llias  de  depofito  ptopno  aganr,  AccedicqtiCHl  confcfitocxtra 
Judicium  faCla  paraiam cxfccurionem  oon  habct.  l,certunr.$.f;  q*u  1 
mbmbfente  dcConfeff.  Divcrlum  alijs  vi(utnctt,  tsfn^ct  tsirct  tn  $. 
f**tere*.lnfi,Qutt.  ^Cod.Kje  Cortt  Obt.&mlusquosrcfcrt  &  ftquU 
tur  RoL  m  rmicX.  on f 1 1 7.  /'*•  1 .  C  mlircnf.  hb.  1 .  C onfti.  1 70.  Qt*«  bus 
argumcmum  hic  textus pia  buir;  quocavctur  idtm  iu  eodcpofuo 
fcrvari  quantumad  ufurasattinct,  quod  in  depcfitc  vero.  Acccdu 
quod  confciTio  probat  cotitra  coi«fitenrcni ,  l.pecunt*.£.  deSolut.  E- 
go  refpondi  rcm  in  fa^oconftare.cV  ptiorcm  (cntcnrhm  i.bnnere, 
11  dcpofiranusdoccat  propalamde  crrorc  fuar  confcflfibniskrum  e- 
ntmpro  confeiTononhabctur,^/.i.^C»*frj7.idcnim  zquitas 
poftu'at  quar  &  indcpouto,  licct  maxime  privilegiato,  loturo  ha- 
bct./»$i.M>/.  k.t  quod  fi  id  nccdoceaturftjtim;  tei.tenuaptflerior 
ob:ineuNecadrcmfaciteocafu*quodconrcfTioextraiudiciaiispi- 
ratam  cxfccutioncm  non  habet.quia  cxiecutio  h oc  loco  non  pro- 
prcr  foiara  confcujoncm,  fcd  cV  adjundtura  dcpoliti  piivile^iura 
obtinct. 

Adl.dcdic.25.  . 


H 


Mc  l.pcrtinet  ad  ea  quat  pofuimus  fu pra,  in  l.  fidc juttor.  ;  x.  §. 
riadc  Ncg^GcILqux  folct  opponi.ioluuoiicrakvidcibidcm. 

Adl.PubDa  jtf.fin... 


E 


'Xhoc  tcxfuconftat  confcifionenr  conrradhisa  fciibentc  expo- 
/uanDiproharc  contra  eundcro,  Sed  an  fcnpiorquod  rcciproce 
dcbcri  fibrfaretur cpiltolaeadem  •,  pcr  lilarrr  quoquc  dcbnum  pro- 
ttm(utfui'f  bct,id  inai  birrio  judicis  eiici  ntbtc.  Ex  quocvei.it,  qut  d  hodic  te- 
^"^•'^•-ccptum  &  auihOiitatc  interpTcromadmilfuro  eit,  lib»os  rrcrcato- 
mnc^lrim  ruraconrra  fctibcntes  probarc  plcnt  j  non  peiinde  tan>en  pcrfedi 
TeleptZm,    Prooarc  °,°°d  'jfdero  ipli  domini  librorum  lnterdiinr.fed  ira roodo, 
ujrwd«scrcndi^judice<)uriiiurinditribuantcat>lam,quodpiobatio. 
nrmicroiplenam  vocant*  Quod  iracxplicanr,  (i  id  judcx  cx  quali- 
rare  adtons,  fotma  quotidiana;  annorationis  tam creditorurn  quarn 
dc;biK>Furo^«c|uumdcprchcrKia(.Rcliquaad  marcriam  impcrfedrss 
probatioDUi  peruncncia  tra&amus  infta,  ml.  ctsmm-  tU  T?iob<tx>  mbi 
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*  AdJ.bonafidcs,  jx. 

| Jncurrit.)T?Tiam  adverfut  depotfrarium  domino  rci  v indicttit» 
Hdarur.  l.officittm,  9.f*pr* dcRtt  Vmd.  Adeo  ui  fi  do- 
minus  cV  tcrtiusqui  dcj  ofuir,  uniui  aganr,  illc  vindicarn  ne,hic 
dcpohti  a6tionc,doroinus  pracfcrendus  (\<  nthic  Hocna nifi depo* 
nenn  rcs  pignoiis  llt./.i  .S.ptn.ffT^Mut.Cnnp.StakNec  routtt  No- 
vdla  S8.ci.quia  ibi  folumrooao dcfirirur.deporcmi  tcm  finc  uiV 
la  tertij  dcnunciatione,  tcftitucndam.  Agitenim  ts  textua  dccccdi» 
torc  ciui  quidcpofuic,  nc  nimirucn  UIjus  denur.ciatio  derofuini 
remotetur.PJu  ra  ad  hanc  rem pcrcincntit  pofuimus  fupia,  mL  f*i 

Ad  1.  quod  Nerva.  3  %% 

OVod  didruralias  in  depofitum  folumdolumcadcre.icretkra 
ad  latam  culpam  pcrnnet.  ut  hic*  An  vere-  &  quando  alias  latt 
culpa rquiparcxur doU>,id pluribus  fupra explicamus  A<Ll.4.%.fn% 
de  In  Lit.  fttr;  Ad  quam  vei6  culpam  quifque  cx  quoquc  negotio 
unctiur>pcrindc  fupra  uactamu  j  fufiffimc*  ml.fi  m  certo*  Commod. 

HBEX  XVII, 

M  A  N  D  A  T  I     V  E  L 

CONTE.A. 

tit,  r  / 

Ad  Rubricam. 

Andatum  efle  contracium  &  quidcm  talcm  qoi  confcnfa  ' 

, pcincitur.ccriuro  cft; ut.lnfi  dt  ObLoxconfonfar^XJ%mfra\ 
ubrroatidaluradtcitur  obliguio  idcniro  itaper  tranlnominatio* 
ncm.cffcctt  puta  procauta;  lcu  obligationii  procontracto.  Quan- 
do  igitur  id  alij  olhcium  nuncupaur.g/.  Bdrt.  Baldibtc.  iropioprrt 
quidem  fcribunt,  non  ineptciarncn  rcfpcctu  eo,quod  coDtraccW  • 
hic  perfc  non  tdmirut  mcrcedcin,  tcx.  In  L  i*  infrk  eooi  • 

• 

Adl.3.45^ 

I.  KjManddti  fnes dili^enter '  euftcdiendi. 

2t  x^f»**M  mdnddtArj  commjdomanddti fines  trdnfiM  ' 

Itti  $  '  $.Bt 
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3.  Et  m  q*4  dtfti  fit  em  nomint  qucd  uttlitcr  gtjlum 

4»  Hancjftitncm  btn* fidci  cjf* 

g4  \^4n  habcns  numdttnm  ad  vtndtndum  aut  Utspdum, 
ftttmmrtcll  rcctfUt* 

B(  %  yT  Andatifincs  tdiligcntcr  cuftodicndifunt,  ncc  itatran  filien- 
JVLdi.  ot-intcrfit  mandatarij  magis  fervaros  cos  fuiiTc  quam  o. 

K    mitfos.  uam  (i  •commodo  mandantiscost  tranfihat  mandatnrius, 

*.  ob  -hoc  mandati  -convcniri  non  potcft.  /.  j. S.fin.  infScd  an  in  tid 
quod  mandataiius  ultra  mandatum  utilitcrgeflit,  (alrero  ucg.ge- 
ftorurn  agat.alibi  fcripfimus,  vtde  tjna pofmmtu  f*prit  in  /.  *.  i .  $.  q*i 

+•  slicnM-  ditks  /•*'»$*  libertos.  de  2V^£.  Gefr-  Denique  ex  t*  hoc  tcstvi 
wobabilccll,  cnam  bancactioncm  bonxfideicfsc.id^uc  alibi  di- 
icrtc  cxprcGum cft,  $  .AUiomtm.InIi.de  Att. Quod crgo  Riminal- 
dusdifputat.eandcm  ftricti  jurisccnfcri  pofse.jrg.J.  (. htc.Ttjm. 
F9L4.tonf.467'  «ww.Jtu.idedtcndit,  quod  mandatam  iranfiliri 
nonpoiTit  prarjudicio  mandantis.  *t  hic.  Illu'd  tracratum  eft,  An 

f.  mandatum  t  habcnsad  vcndcndumaut  locandum  ctiam  prctium 
eorumcontractuum  recipcre  pollit.  Ethoc  Romanus  non  putar, 
L*u\  Sing.i  3  .& confil.  *6i.  pcr  tcxr.  in  \.  1.  §,  igitur  prepohtio.  dc 
Exerc.  Act.  Qucroadmodum  nec  ad  agendum  couftitutus  pccu- 
liara  cxigeic  poicb.l.fedf4*mumJ.&l.  hoc  jure  ettimur.  de  Soiut. 
Contrarium  tamcn  magis  vidctur,  quod  &  ahbircfponfum  fir.co'- 
ftiturum  adcontrahcnduro,  voluntatc  domini  quoquc  pccumam 
Accipcrc  cV  cxpendere  cenferi.  /.  quod  Servue.  de  Solut.  Atquc  hoc 
Bartolo  Sc  ahjs  pUcuit.  TSsml.  i*l.filu.  deSolut.Dec.  Confil.  *  |o. 
num.  /.  Stracc*  de  %JA€crc4t.  tit.  4e  tJMtnd,  n*m.  3 .  Scd  res  facilis 
cxphcatu  cft,  aur  enim  coromifliodatacft  ad  vcndcndum  aut  lo- 
candumxcftricrjve,  pcrvdcera  fciltccr  tanrum,  lolum.aut  firoilcm, 
&rccipcre  procurator  pccuniam  non  potcft.coquc  cafu  fcntcnria 
priroa  obnnet.  *t  i*  d.l.  1  .$.  i^iturPr^pofitio.  voce  untnm,  non  tdexi- 
^afSmjy.autverdmandatumeft  iimplictus,  &  alrcrafcntcntia  ob- 
tinct. per  urg.  eim  prcmtfsum,  lta  vidcmusdivcrfas  de  divcrfis  fpc- 
jcicbus  icntcntias  cfsc,quas  alij  falsd  contrarias  ponunt, 

Ad  1«  6.  Princip. 

REmuneratio  prstftiri  offic  ij  nomine  facta  roandati  actior.era 
non  tollit.         Quariddetiam  idnon  raro  merccdis  quam 
houoiarij  caufa  fcifitur,  nccab  iniuo  eius  ncminef  tan  ctfi  ide- 

uam 
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mm  paetom  forer)  locatiactionemconccdimus.drg;/.  i.  SiMenf. 
Walf.  t&Cod.  *Dix.  fed actioncm potius  exfraordinanaro,/. i.in fine* 
€.  eod.  Lt.de  Bxtraord.  Cogn.  Mandatmmen actio erk  fi  pactum 
adpolitum  fit  io/eontinenti.£/.£/V.p*r  l.jurifgenttnm.r.t.nfqueadev; 
de  Pact.  Sed-  ita  fi ccrtum  quid  convcncrit.  nam  ftlarium  ince*- 
mm  pollicitationis  non  petitur.  /.  faUrium^iy.C.eod.Sc  ne  quidem 
cxtra  ordinem  poftulari  poteft././tf.  §.t>cnult.infracod.  Ncc  mutat 
L-ai.  de Prarfcrip. Verb<  quia  ibtnou  de  incerta  poljicitatione,  fed' 
oonttactu  innominatoagitur.  Cetcrum  fi  propria  mercas  inrervc* 
ncrit,dubiiim  noncft  quin  acrio  locati  fit  /,i .f.fm.fup/aeod.Hoc 
ira  nitidequota-Iitis  convcncrir,quia  tale  pactum  jurc  rcproba* 
tum  eft,  l.i.infraMluem*  i /,  CJe  *Precur. 

n  iMandans  remturfem  quuepcJuidata  effpiffe  ut fati* 
norofustenetur.ejrnum.z. 

3.  guid\umjt qu^vmntrMemundar\$yfed  itaneman- 
datarius  tedemeommktereh 

4*  $uid  \ursstpwh9fure)Mffiss  vulntrer%  tum  vu/nerari 
rnterim  inbshitum  efet; 

j.  Jguid  \uris, /t  quis  fervo  maudarit  ne  ad  fe  revert* 
iurf  quinfrsus  a/tquid  fatinoris  dt  eo  audsret,  ifqut  temmiferil 
tedem. 

m 

%  .ReitorpisJIV  Eiturpis  t  manditora  nullum  eb.f>ic&$.fin.in- 
S\.fra  ead.l.ic  nc  qoldem  ob  accelEonem  juramcn- 
ci  obligatorium  elr.  e.  non  eft  obltgatorinm.de  Reg.  lur.  m  6.  Si  igjtuc 
rnandarumcjufmodi  fuerinmpietiim,  eadcm  pcelia  t  niandanscV 
mandatarins  afficiunrur.c./i».  de  Homicidr.in  B.communem  dicit 
Soaret  in  Lit.  %^C.  num.  47.fut.CUr.  in  fraU.  §t  ult.  q.  )t.  ver* 
fc.item  quaro.Qnid  crgofiqms  vulncrarc  mandarit,  +  fcd  ira  ne 
roandatariuscccidat,  &occidcrit  infupcr  ?  magiscft ,  mandanrem 
Legc  Cornclia  non  tcneri,  ficut  non  teneretur  ip.fequi  vulncrare 
ranturo  voiens,  occidifter./.  i.  5.  Dtvus;ed  Leg;  C01nel.de  Sicar» 
Rauoeftquia  inea  lege  laraculpa prodolo non repuratur./.x»  bac 
Itge.  7.  eod.Sc  non  tam  cxitus  quam  volunras.lpectatur.  /.  D*~ 
vus.  14.  eod.tit,  Plane  fi  verberarc  lufius  tvumercr ,  etiamfi  vul- 
ncrarenominatim fiiinhtbitus,  tamen  mandantem etiam  devul- 
nerc  reneii  magrs  cft.  Qutanimirnmcolpa  roandanrifpratcefsir, 
cV  alioquin  id  in  Legcm  Corneliam  de  ficarijs  non  cadir.  d.c.  fm. 
de  Homicid.  in  6 ,  Dcniquc  fi  quis  convincatur  fervo  f  roan- 
4afse,ncad  fc  rcvcrtatur,  quin  jwius  factura  aliquod  infignc 

contr*< 
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contra  cam  qui  illias  pofte*  tmnibus  c.rfus  cft  perpetrarir,  man. 
dantcm  in  pcenam  L.Cornclir  cadere  patatam  eft.  Ciar.d.  $.  nit.q. 
gq.vtrpc.ittmqmaro.Scd  hocxquoduriuscft,ego  id  inprxfumptio- 
nemad  torturam  fufhcienrem  cedere  dixen.u,  qua  inquiraturan 
cardiscommirtendxcaufa  hocipfum  raanduit,  an  ver5  fimphcius 
verbc tandi  caufa.Qaod  quia  bcniguius clr,  eligendum  eft. per  l.  kc- 
tit^nmt.  dt  Legtb. 

$.  PJanc. 

MAndati  act  io  tantum  ijs  parata  c.t  quoru  m  inrercft  raandatu  m 
rccuus  elle  cipcdttura././i procnratortm.%.%.  mandati.6 -  infrk 
ttd  l,compArandt.\6.  C.eod.  Quod  crgohic  reiaturaeft,  etiamfi  non 
interfuit,actioncmcfle:noniutcrfatllcacciptmus  tcmpore  manda- 
ti,  intcrcfle  tamen  temporc  actionis  inflitut*.  ^l.btc. 

Ad  I.idcmquc*io. 
Ptincip.^fJ  Ecte  hic  relatum  eft,  procuratorem  nihil  amplius 
JtVprxftare  quam  bonam  tidcm  v  quippe  ut  inactionc 
feonx  fidci  tah,qua  vcl  tmxime  rcs  ndftras  altcn  curandascomrait- 
tfmus.Cererom  boc  cu Ipx  prxftarionem  non  cxciudir*  /.  a procura- 
lort.w .C.*Jft€and.  tamctfi  cnim  alias  dolus  &  bona  fidcs  fibi  mu% 
tuo  opponanrur,  not.ml.  i .  dt*Doln.  undc  videri  qacat  pcr  prxfta- 
tionem  folius  £>onx  fidei  culpx preftarionem  cxcludi, tamcti id  in 
acrione  manditi  retiquifqucactiombus  bonx  fidei  itaaccipitur,  ut 
tencatur  reusin  hoc  qaod  cum  cx  bono  &  xquo  juxta  naturam 
conrractus  ex  quo  jllxoriuntur,  prxftarc  opjftet.  l.2.i.Jin.  dt  OH. 
&tsf&ion-  Quando  igttur  ma»*d:irarius&  culpara  prafl.u.  d  /.13. 
C.eod.  rect£dicimuscum& addiligenuam  teneri. vide  iatms  an* 
fmpra pofmmns  in ijftmt  certo.  r . § . nmnc  vidcndum.ff.  Commod. 
f.  Slprocurator,  }« )  Qiod  hicdtcitur  imndatanum  qut  pccunias 
measin  fuosufis convcrtir  adufuras  intcgtone  confuctas  teneti. 
ci  oppomfolct  I.qui  finc. ?J. infra.de  Ncg.  Gcft.  fcd  illa  proccditm 
negotiorumgeftore,  hicff.io  mendatario.  rationem  difftrcntia  vtdt 
indi.^%. 

$.Gcnerali'tef,j  Adhunc$.pcrtinentiaplcnc  tractara  funt  infrai» 
i.fifidejuJfor.z9.$.i.  &  §.q**dam.eod. 

§.  finalis.J  Fidejuflor  cuicreditor  actionemdosundicaufa  rcmifir, 
contra  reum  princlpalcm  ita  mandatiagcre  poteft,fc  ci crcdiror rc- 
muncrandicaufa  remifcrir.  Idemquc  eitfi  id  proquo  fideiutferat, 
ci  Icm  vel  mortis  caufi  velin  legatum  relictum  (it.  m  hie .  alias  con- 
tradicimu^./  fivcro  men.xx.inpriuc.inf.  eod.  Planc  fi  exttaneusdo- 
naturusfidejullori  proeodem  foIvcrit,fidcjufloriparataeft  raandati 
8fcitfia4iftinct*.*U.ii.§,i  » inf.tod* 

Ad 
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AdLficl.ii. 

SI  cfeditori  cuiex  caufa  fidcjufsoria  dartinarus  eram,h*rcs  exifta, 
nihilominus  mihi  mandati  actio  cft.  tcxt.  bic.  Dubium  movcc 
confufiojurismei&  creditoris fuccc(siojicparara.  Cetcrumquia 
obrem  judicatam  caufa  fidcjufsnria  quodammodo  ipfafacta  eil 
principalis,  refponfum  cft  integraro  naueye  mandatt  actioncm. 
Contrarium  cnim  dicimusfi  condcronatio^fitfacla./.  htret.  21. 
qntd  fi  fiipHUtortvcrf.quod  fidtm.diFidtjnJf.qH4 fcilkct  opponi. 

Ad  1,  ii  vcro  non  remunerandj.  g*\ 

PRincipium  huiuslegis  rclatuscVexplicatuscfl  fuprai*/, 
lo.^.fin.  cod. 

J.Finahs.)  Hicf.pcrtinctadpoficain I.26.  inptincip.inf.cod. 

Ad  $ .  final.  & 
Adl.idcm. 

OVod  hic  dicitur,  hcrcdero  mandaforia  in  precuracorem  qul 
jJbft  mortem  id  quodei  ex  roaodato  incumbebat ,  non  fccir, 
attiooero  mandati  habere.id  tanturo  proccdic  tn  cafibus  anobut 
infrarclatis, in/jW.i^.i* prtneip <H.  i.eod.  ubm<k,*opponi- 
tur/  ct  (tquu.n.t.ficHideRelig.&SHmpt.  Fnn.  qua*  adtioncm  dc 
dolo tnbuir.ha-c  autcm  non daiur  nifi  in  fubfidium a&ionum  rcli* 

3uarumoronium,cc(Tarctergohoccafu  madatiadio  obhocquod 
oli  a&io  fucccdit. 7. 1 .2.  3 .  &  fcq,  dt  Dtlt.  Rcfpondenius  id  accip! 
non  dcdohac2ionepropria,fcda6tioneroandati,qu*ipfa  utrelt- 
quae  a&ionesqua:  bonavfidci,  naturafui  doliactioocm  contiucr» 
vtdt  qut  dixi  Ute fnfrk  in  /.7. % .ntn folnm.dt  Dolo. 

Adl.quipatitur.i8. 

AO  hanc  l.pertincn tia  expofiu  funt  latius  infra  m  L  quifide. ;  j . 
infrmttds 

Adl.  fimandaycro.22. 


1.  DeferUtnsqnidretinedt  det/sqndbnmsdutdUertns  )+> 

tisfwst.&nnm.j.ne^&s. 

4.  InreC^nenueqnidbnicreifmi/efttdntnm^ 

6.  Bo*4  dep$rwi  f    tenfjidtUnem  d»  fj$  tcddttt.  & 

Kkkk  M! 


6%4  ■  P.  BUSIIIC  C  O M M E Wt* 

i*   /.  Iscuju«.;rNepoEtatD$tfctii)ct  qoidcm  caquac  funt  jnrisgenti. 

JLyun ,  fcd  qus  juris  ciuilis  (unt amutir.  /.  fitnt  tjni.- 
dtm.ij.f.i.dc  Potu.  Meritd.  igitur  dubitatura  cil  an  actioncs  nabe- 
ar,  quippe  quae  &  ipfx  fimt  jurij  civihs.  I  a.§.  ex  hu  lcgtbm.fmp.  de 

k    Otig.lmr.  Rclponfum tamen *  eftcum  mandati utilitcr  ageic,  non 
directc. m bie.  Quod  &  ita de  ceteris  a&iombus  diccndnm  cft.  /.  c, 

,#   0.i.<fe7»9.D4W0.idita  ur  ta&iones  fuas  cedercqucat/icurdc  ex- 
communicaro  IureCanonicorcfcriptumeft}qui  noa  agit  quidem 

^  t  ipfc.c.i«f^«w«i.^cy*Wic.aaioncs  tamcn  fuascedcrc  potcft,&  ti 
gctccdionanuk  rcdc^/.yfog*/.!»  d.$.iJe  ImreTmtten.  Leftml.bic. 
Scd  &  ego  ipfum  depurtatumt  pcr  procuratorcm  utrtitcr  agcrc  di« 
xcnm .^r       r^.Improbata  igitur  Baxtoli  opinio.cft ,  qui  aftio- 

fc  ncs  exhoc  locoquodammodo  jurifgentiumclTc  ccnfuic»  Verura 
quod  t  hic&conicquentcr  relatum  eft,  bona  ppft  conhlcationcra 
Qucfita  non  fcqui  fifcum,ci  repugnare  vifaeft.  l.r.  C.dc  Bou.  Pro. 
icrip.  Scdcaraitaintclligi.mus,  utfifcus  fuccedardcmum  111  bona 
dcportau  poft  mortcrajw  ibtdcmuxtm imdtemt  nunifette  convemt  l, 
emm tmue.j  f.fn* de  'Btn.Dnmn.nmcm+S - Cmjmc.  reffttmm Itb.z.Ob. x /# , 
Ceterarooc  hocira  jure  novellarum  tcorrectumeit,utu  alccndcn- 
fes  veldetccndentcs  ufqucad  tertium  gradum  fuper  fint  hzfcdcs^ 
ijdcm filco prcferantur.  Tfyvcll.i  i^.c.fin*  Dedamnato  verd  in  roc- 
ralluro  aliud  dicimus,  nempedclaracipoft  conHemnarionemboua 
ad n fcurafaen  vcuuc.  dJ.funt qntdmm,  1 7. deTan. 

rsitibi.r. 

• 

Sltibl  peconiamdem  ureandemTitio  nuoierei.taque  eamcon* 
fumas^prcteradtioncmmandaii  &  furri  agiporeft.  m  bic,  Hoc 
itautcondictio  intcriro  furtivacciict,quoniara  &ea  rci  pcifecotio- 
ncmcontiner.Nam  fi  6V  forticV  condictiouc  futiiva  agatur,acua 
mand ati  celtat.  /.  t.Cde  Tmrt, 

J.Sicurator,  ,  . 

REra  tibi  cnm  tertio  coromunem  altcri  mandafti,  non  in  gefto- 
rem,(ed  in  re qui  mandalu.negotiorum geftoruro  actiocit.r/^ 
btc.Hoc ita,  nifi  fic geftar  una  abfcntis  rcfpcctu  adrainiararit.  16.$.  . 
fiqnie  itm%  verfnmm  etfi.fmprm.de  7^g.GcSl.mbi  vidc%  l.fit 

A<1  T.  intcr  cau&s*  26* 
\\  iMtnMtum  fihstvr  morte^ 

■I 
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j.  Ctnfietnd$neGerm4md^uid4dmi/um/thfr$<nr4t$r$ 
4d  lites. 

7,  1ur£C4n$n*>autdohtincAi $n  fr$curAt$re  ecclefd* 

Ptincipiam^TL  £  Andatam  folvitur  rnortct  mandatoris.Scdhoc  £ 

iVAnort cft  pcrpetoum.  ut  hic.  Primocnim  ll  igno- 
raosdorainumtraoituum  procurator  implevcrit  mandaturo,  uti-  *! 
lis  mandati  cft  *£kio.t<xt.hic.  eonvcnit,  l.cnmpaur.  77.  §.  ^ftf <etw. 
<fe  L*g.x.& »£*2?*rrvSecund6  fi  rcs non aroplius  ' intcgra cflc  dcfie-  f; 
rit.mandatum ctiam poft mortemdurar./.j5<k/«*ffi«.  j  t.  fufrk.de 
froour-  mbi  etUmvide nusndoret  integrn  effe  defierit*  Vndc  eftquod 
procur hio  ad  lircs  poft  acccpxum  judicium  non  cxfpiut  morte 
mandantis.Sed  moribus  t  Germanisdenunciatio  hcredibus  fitdc  4. 
proceflu  continuandoj  proceffu  intcrim  non  interrupto  auc  (ubla-  Comfmtmm 
to.Tcrti6cclIat  rcgula,  fi  res  quxpiam  poftmorteradominf  pcta-  Geemsms, 
gcnda  fit  naandata,vcl  cftectus  rrandati  poft  dicm  mortis  fir  dilatut  * 
t.ft  vero.  1 1  .f.ftn.& l.f fifJ.fi  prtcedente.$  8 .  in  frin.f.  h.  tj.fi & tt  <jui. 
14.^  cni.de  Wit  &  Sumf.Fun.  videetinm  text. &qut  nes  m  ttlum. 
tn  l.nlt.  de  Selnt.  Quarto  ipec; nlc  *  cfVquod  mftftotis  mandai u m  e-  %\ 
«iam poft mortem  domini durat,  doncc  mmiruro  rnandaruro  fucrit 
4»hancde  ic\vcztum.LfcdftpuptIlt.ii.&l.i7*$.i*  de lnfit.%AB» 
idcnim  ad  cum  modum  cft  receptum  proprer  utilitatem  coromcr- 
ctorum,  DT>.tbtd.  Dcnique  &  indonatione  dotis  roots  doiutociff 
»audatum  uoniMtcrruwpit.L14.fi  rcsdc  Fun.  Dor.Proindc  oui  t  H 
•pera  ciusuti  nolit.rcrooverc  eundcm  oportct.namquc  id  cV  ufque 
adeoita  eft,  ut  fi  pupillus  hxccs*x(titcch  prxpofuori.fcroovcndut 
a  tntorrouifit,  (i  *d  cis  vidctur.  dJ.  n.prtnc.  Suffccitumen  palam 
prarfcrib)  in  locomercium,ne.cumeo  contrahatur.  Scd  prarponc  nt 
noccafu  fincdubiotcncruxinnitori,(i  fort^ciusintcrlii  uon  reroo» 
vcri,&  fulUrcmotionis  cauladcfit.d.l.  %  t  .j.i.Ccterum  illud  hic 
IurcCanonico  ^divcrfumcftjquod  mortc  Rcctoiis  bcclcfiz  man-  . 
d  1 1  um  cxfpirat  fcrnpcr.  Clem.  ult.de  ProcMr*  vidt  nofirn  tnd\L\  j.4t 
Trocnr.nnm.6t 

$.  Mandatu. 
ftk  f  reiatus  cft  infra  m  Ut  9. $.  nuddtm.  eod tn\ 

f.Nonomnia. 

QVarenusprocurarori  daronurofatale  a  domino  refarciaruria- 
fra  pcragimus  Jn l.cum duohus,  ji.i.quitUm.  Pro  Soc. 

c.fcdcumfcrvus. 

/^Vm  mandaflem  tibi  ut  roihi  fervum  eroercs.croifli,  h  tibi  fuf- 
V^tum  fccit:  mandati  actionc  tencor  inhoc ,  ut  vcl  dacrnum 

Kkfck  a  iciaiciara, 
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tefarciam,  vcl  fervom  nox*  dcdaro.  nifi  vidclicet  ipfcmct  to  ffi  in 
culpa.  Quo  calu  tjuia  fortcci  rem  majoris  momenti  commiferis, 
irctit6  ipfi  tibnmpurabis.Scd  (i  egoeum  ubi  cmendum  mandanm 
qucmnoviilcm,  ncque  te  utcavcres  rnonueriro,  obfurtum  fubfc- 
cutumquanti  iutetclt  tuafurtum  non  commiflum,  praKlabo  m- 
diftincre./rx  hic.  idquc  in  poftcnoricafu  tam  ftricrc,  ^ai»  quotiet 
ccrtum  fervumemcremado.ne  mmirumoUiciumcuiquam  kfuum 
firdamnofum*  ffiftrvmAuSjmtd vcre.de  Furt.  Scd&  hoc  ipfum 
aliter  obtinet,  u  culpa  mandaiatij  funuro pracccdat,  d.  /.  6 1 .  $.  b*$ . 
04.7.  de  Furt. 

Adl.Papiniam1s.2S. 

j ;  ^rgumtmum  lefts.  tjr  num.  j  •  ■ 
2  Solvtmr  eppifithm. 

4  4W  remcdiijit^  dd  debtterem  tutandumtf,  mdttddtw 
frie*felverit,& nttm.$^ 

6.  Ctfite  a&wumAnex  intervslle  feri  quut.  . 

7.  Jgmnre  dtverfum  imuttre. 
/,  ^nttettns. . 

MAndaror  pro  tdebitore  coi  nomcrari  jaiTerat,  fo!  vendo,  eun- . 
dem  non  hberat  ipfo jure,quia  proprcr  maudarum  fuum  foU 
vir,ideoque  hoccafu  acreditore  maodatori  acuonesadvcrius  de- 
at  bnorcm  cedendar  (unr,**6/V.  Nec  adxcm  1  facir  quod  dicinius  pro  > 
alio  folvirccre,&  folDtionccroirnodidcbitori  cuam  invitoJibcra- 
rioncm contingere.  per  vWg.  id  enim  lta acciptmuc ,  quando  debi- 
toris  nomtne  lolviru  r nommarim.Namquc  ahas  qnod  quis  fuo  no» 
mine  folvit,nondebttons,  ld  dcbitorcm  non  liberat.7,  p  qmd.  j  1. 
V  fttprk  de  7>ctit.  Htredth  Quia  iguur  f  hbc  cafu  duplcx  obiigario  1 
elt,purac(tm  ntandarore  roandatrcumdcbitote  motot,  fuo manda. 
roruominc  (olverecenfctur.  ideoque  ipfoquidem  jurcdcbitorcm 
non  liberat.atr  bic.  Scd  ramen  cum  ratione  tdoli  exccptionem  io  • 
credieoremagenrcmcoCcdimus.cumdolofaciac  quipetir  id  quod  : 
pauld  poir  refliruturus cft.e.dolo.de  Re^.lurAn  6:giJrie. Vcrumfi  in-  • 
diftiucte  mandaror  t  obligarioncm  foivar,  cV  hoccafueam  una  pro  > 
perfonarei  folutam  magts  c^.ari-t.i.f.penJe  EjeercnJ&.DcmxjQc 
i   cVexhocttextuannoutumeft,actiones  roandatoii,  fidejn0ori,& 
fimilibus,criaro  recte*  ex  intcrvallo  txdi.OtR4et.p0fi  Buld.bic.&*rfr 
i./ire*.i» fine.de Lt£.i .  ConrrauMtti'1 eft  in turonbus,  namqu eij  cx 
ituwaius  ccffioacmobiuicndo  nihil  agum.  Cum  folvcndo  pro 

pnpiilw^ 
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pupillis  obltgationem  ipfam  fuftuleiinr,  nam  quia  pro  dorolnis 
lunttobIigationem,  nifi  ant^vel  in  lolutionc  ipla  fibiillam  curenr, 
rsandari  perimunt.Qiiidergo.Ant  ruttfri  hocdenimentoccdcr}  Sc  g, 
id  quidem  pcrquam  durumcrit;Bcnigniusvci6cftcoiidicfioncin 
indcbiti  dari,quodper  focordiara  cara  furoroam  cxiationibus  ac 
relrquooraifcrit.. 

Adl.fifidcjaflbr.29. 

Prin.cV^/.TTfc  tcatusparumdifficultatis  Iiatet.llludqu*firutrr 
JL  lcft»au  fi  ndciuiTor  ignoras  obligatiotiem  efscinn* 
rilem,folvat,ob  hocconrrareum  habearaciionemroandatrtdiftin- 
guimus  utrum  ignotamiain  jurcconiter,  an  verd  in  facto.  Pofte- 
riori  enim  cafu  actionem  habct,  priori  non  itero.  tex.htc.  Nec  ad 
remfacitquod  dicimus.  juris  ignorantiam  ccrtami  de  damno  vi- 
tando  non  obcfsc.  /.7  &  t.dtfmr.  & Fuctt  lgnt  quu  ignorartia  ju- 
lisnec  hoc  quidcracafu  nocct,coqu6d  pcrcondictionem  indcbiti 
hdcjufsor  k  ljtumrcpctcrcpotcft.  Cctctumquia  contra  debiio. 
icmagcndofcrduterquedclucrocaptandocertat,  rr.critd poujdc» 
tis  rocliorcondictioeftjr'./ fuvtvubdUtrm.x  i$JU  'Rfg.lur.Lfftrvum. . 
9*  Afa»**r*  dt  Vtrb.  Obl9\ 

#.Qu«dam.4; 

1.'  Sju&im i  ftfide\ujf$r ^itfmmfmmmm  jtivertt;- 

&'n»m.i0. 

y  gutd \ttris  Ji\ tomiffi exeeptiene  difcufunih 

4.  g*id\urisji felutum  ft  pmuruteri fuifi. 

J.  Jst*td\urit9fiemifiujtt  exeeptte  feremfierU. 

6.  ^uidjiexceftioishs f.t  qnet  qutdem Jiaeiujfiri predef- 
fetfnoa*uremve9*- 

7.  £uid  turis  fi  exreptio  profii  ntrtque.* 

5.  *>utdfi  fdeiuffer folverit  ume  dtbtti  diem.' 
s?.~FtdetuJferi  impututnr  ft  prindfuit  nondennnciarit.  cS»v 

qn&tenus.  ■ 

T^ldcju U or  fi  omifsa  crccprionc  f  procuratoria  fivc  (cicns  fivc  ig*  t*  •  ■ 
J/noians  camrompctcre,  folvcrit,nihilominus  agit  iranda»i.  ttx. 
hit.  id na,Ji  fortc  bmiferit  t excermonenr  talcra; qua  de  qoalitare  ^ 
procuratorisagrrcror,vcrbi  grana;quodprocoratorfit  mrics.  *./'»• 
Jnil.  de  Except  iftocnimcafu  hacte  nus  nonufquequaqutde  apici* 
bii  s  j  u  ris  cu  randd  m  c  ft .  tex:  &  ~gL  bicPacius  tem.^.f:$  1  v  Euonie  - 
^ttcoict igitur  r  idera-dicimus  dc cxcepncmcdifcuffiunis.j U tu  l.fi  Ku 

KklUz  j  »  muucipium* 
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fori  przicriprionc;  ur ti fidcjuilor  linc  ulla  indaginc aur  cxcepti  ne> 
cwtmodi  oppofita  folvar.rccre"  nihilominus  rcpccar  gl.btc.Htrt.ni  lm 
atq  iti  untmr*  ,|  .*«*  «m  tA fente.de  Ne^Gefi.  Vcr«raquotiefcunquct 
piocuratotia  ciceptionc  omitli  falso  precuratori  rc  ipfa  foluturo 
crir.cathbtt  mandati  actio,  /.  mtcr.  x  6.  S.mtneUt:  j  fup  <#W.Denique 
ad  excepcioncs T  pcrcmpcoriasquod  attiuet,i(cnerale  eft,  fidejullo- 
rem  qui  (ciens  omiflaexceptione  qua  fc  rueri  poiTet.foWir.maaJati 
aetione  dcftitui.  Ltdem^Me.  t  ej.^enerdltter.fup^d,  Nifiiorrafse  cx» 
ceptioinpcxfonafidcjufsoris  fitpacura  honcfta,ut  fireus  jusini- 
quumimpctrarit, &in  cafibusfirailious.  d.4.£c*erdliter,& iki  Ac- 
curf.  mc  BdrfL  ut  (i  rcus  dcbitum  fti  b  ufuns  accepifsct  fortc  pacto 
nudo,&  denunciatus  quo  fidcjufsorcra  defenaeret.pudore  ductua 
eminfU.noo  opuscft  enim  ur  fidcjufsor  exceprionc  utarur  quam 
uti  veretur jcus ^[cJ.+i.Qutntus.  inf.eed.  Planc"  fi  cxccpuo  t  lalif 
lir  qu«  fidcjufsori  quidcm  prodcfsct, non  autcm  eco,  mhilotuinuf 
ob  ibjutione m  mjndati et it  actio /  pcnult.tjr  l.mlt.%.  fi  mulime.  3 .  nd 
VeUeinn.  Quod  fi  utrique  .profit  tcxceptio ,  diftinguimus  ut  lupra 
iuprinctp.&  $.  t .fuprdjed,  nimirum.ut,  fi  lcicns  hocipfuro,  folvar, 
tencaturomnirriodo,fi  ignarus ,  diftinguamus  intee  ignorantianv 
u    facci&  juris,qu6iila  nimirum  mandati  actionero  admirrat,  hmc 
nonitcm.  utinhdccddeml.  $*ft  cum dehiton» Ccccrum  fi  t  fidcjufloc 
antc.dicm  folutionis  foNcrir.mandati  a&ioocm  non  haocbit,priuf» 
quam  ccrtc w  AlctJ.fi mantUvere.  1 1.  m prineip.fi/prM  eed.  A 1 B  JcjuC 
h   fori  lHud  imputatur.fi fortalTc  rco  denunciare  t  oucat,  ut  judicium 
ipfc  fufcipiat.  nom  fi  ob  hoc  reus  folvat  quod  folvcrc  ntn  oporrc- 
bat.doli  cxccptione  mandatiagens  repcllcturk  quia  fi  LeusfcilfcC 
judicium  inftirui,6dc|ullorcm  exccptionc  fua  IibcrafTct.§^i  cmm  de» 
kitor,  i#/fVpr4«a^./.Vndecamcncon(equcnscft,fii6crare  fenop, 
potuiUct jcxccptioncm  ccflarc.  Idcmquc  cft  fi  quidcm  tco  dcnun-  . 
iiatumfir,fedexiftimationisfuKcau(a  emanfent,  folventeronimi» 
rum  ftdcjuflotcro  aaioncmtjicimus  habijurumAA,  Q*jntus.dtp 
infcttd.  ^ 

f.inemnifeu*. 

Ad  matcriaro  huius  $.pcrrinentia  tracramus  Infskimlsumexcdufd, 
ii.De  AfpeU. 

A41.flKomincm.io» 

PRocurator  mandatumdomini  ncc revocare poteft, nec  impcdi- 
rc,  prctetquam  ex  jufta  caufa.  ttt bte.  intex-  &per  'Bdld.Cui  fi» 
nile  cx  iurc  Canonico  allatum,  quod Icgatus  Papcnequeat  imrc- 

oiiq 
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dire  Pap*  mandafum,/**.*.!.  de  Of.  teg.  fortc4  cYperhancIcgem 
ttronerationcm  recipu.QuodCoftaliusperhiber,  &  nwgis cft,C»' 
fikt.Bic.  Scdquod  idcm  author  cx  eo  Manlium  incrffat,  quffiftutri 
inrererott  puguantemcontra  mandatapatris  imperatoris,  idobpe- 
riculum  rci  hi  pciiclitandoexcrcitu  Gturo,foftaise  roinusiimilc  vi- 
dearur. 

Ad  l.qui  ncgotia.  $4; 

AN  & quarenugcaufamandatt  in  crcditum  verti  queat,  plurU 
bus  fuptaexplicamus/a  l.fngutarU.  de%cb.Cred.  ubi  hacc  cr. 
p.Ucacur» 

Adl.fifundum-55. 
r«  K^irgumcntum  legis. 

2.  Ltdntjai  tprarki  eUpt  nulk  preth  difojcd  untuni 
ejtuntu  qui  *bji*  eivuate  uccipiut,  miuim*  fubjifterey*fu.&  /. 

SI tibi mandarim  f  fundnm  cmerc  qucm ipfc cum  alijs  coromu- 
nem  habes,quod  fccerrs:partcm  tuam  non  tanti  habcboquanti 
minimam  coroparafti  a  ceteris/ed  quanti  vir  bonus  arbitraturus 
iir.  ut  bic.  Vnde  qurfiturr  eft,4  an  qui  operarios elegrt  nullo  pretio 
4i£o,(edcaIcge  ut  cantum  haberet,quamum  reliqui  roerccnarij  e- 
)usdtei,an  ijtminimo  (atisficriqueat,quod  Guido  Papaputaviti 
^Decif.lj 1» Scd  Coftoltb  placuit,  rantum danduro  quanjum  vir  bo- 
sus afbit uttiras  li  t.quod  magis  cft,*rg.&*i«/  ttxt.C  um  &  aiias  ptc* 
tium  rci  cujufque  cenfeatur  quod  acftimarctur comroonitcr«/<  frt- 
tia.ML.  FaicJHc^uc  mutat  t  quod  dc  Icgarariocui  tantum  rcik- 
tnm  eft  quantum  uni  cx  hxredibus,  cauturo  cft,dcberi  tamum 
quantum  roinirous  hsredura  accepir.  Id  cnim  ita eft  in  iegaticau* 
fa,ubi  hzres  elcorioncm habet,  /.  tjui eeuculrmami  de  Leg. i.Curo  Al 
aliasindubio  quod  minimum  eUgzmus.l.fi  itaafcriptum»  deLeg.  1, 
Scd  hocin  propofitodicinon  pwc  ft.  pn  buuc  text.tAitimz  cum  in> 
qu*ftwnc  juUjc  mercedis  vciiemur*- 

Adl.Ludus.3r. 

npRrattatnr  fioc  loco  fcrc  qtu  pro  alio  rcm  fuam  vcl  perfonam  • 
X  ob!igavit,an  liberationisgratiaame  iolutionema  (e  faoram 
attioncm  mandati  habeat*  Qupdfere'  ln-factoconfiftit  &  arbitrio 
judicis  connnetur.Nam 6V  fi  ndcjufsor condCmnatus  fir,aur  acrum • 
dr  ut  ad  certum  tepus  mOdb  in  obligationc  efset,aut  diu  fueiit  obli- 
gams ,  agit  rcctc1.  Quantusn  vcrd  tcroporis  ad  hoc  rcquiraturfr«cti 
Accurlius  arbitiio  judicts'rcliquit.^/.i/V.Pcrindcdicimus,  fi  obru* 
Je lit  Sc  confignarit .ut  iufrk  eed.  l.qui mmtuam.  fifdejujfor.  mfrfreed, 
A  uc  fcutbon*  fua  iacepcrk  diOi^tMMtudchtumule  Oudttt*  Indtb. . 

Ao> 


P«BUSII  IC.  CQMMENL 
Adl.QuintUS.4f. 

Ylde  qoc  ponimus  fupraad  Lz^  J.qu*aara.h,t.  vbi  haec  bisic- 
latacft,puta,num.j.& 

Adl.fcrvumTitij.40, 

QVi  raandatu  raco  rem  fuam  quam  .exiftimat  efte  meam,  *ea- 
du  ac  tradit.ufque  eo  illam  ccofctur  aTieoaovor  viodicationc 
rxnicus  fruftretu  ttfc  tantiun  in  me  agat  contratia  mandati.  ttx.bic* 
Nec  motat  l.fi  procu  r  arot  j  1  .dc  Acq.  Rcr.  Doro.  quia  ea  tlc  eft  ac- 
cepra,fi  procurator  erraveritjncorpotc,  cum  nimirura  rcm  raeam 
tradcre  vellct.erroreductus  pro  mcaquaro  ipO  tradendam  manda* 
ram.tradidit  fuaro.Quanda  yero  qui$  alias  prxfentia  fui  renuncia- 
rc  juri  fuoccnfcatur,  pluribus  fupraexplicamus.  in  L  quirem.if. 
pepf&Ltjmm. 

jMl.fidejuuorem.52j 

■ 

jj  LsfrgMJtt  eutu  m  Itgii* 

2.  Ctncilktur  U 3 7.  ie  Lej.  ?; 

j.  Lex  hdt  quemtdo  ftt  temfenuds. 

%*  T^ldeiufsor quit  fine adjectione  bonitatis  nomjne  tritici  ve!  con^ 
JTfimihs  rei  pro  aJteeo  fpopondit ,  viliojmum  dando  libcrarur, 
,  qoamobcem  fi  pto  reodedcnt  roelius,  idco<ijue  6c ipfe  a  rco  melias 
qoalc  dcdir,  rcpctar,  exceptione  doli  mtli  fubmovcri  poreft,  ut  & 
ipfo  raiairaoncconrenrus.*/  bic.fncitl.  cumis,  aa.f./i*.  deQondict. 
Indtb.Qr  l.ft  venditer,\t.%.  fin.  ae  *s£dil.  Edict.  Nec  mu tat  I.  lcgaro 
tgeneralttcr.  j7.de  Lcg.i.uoi  iervo  legato  nec  optimnm  nec  pe/fi- 
mum dandum,  refpontum  eft,  quia id fpeciale cft  in ultima  volun- 
tate.cui  obligationis  generj  comroune  eft,cIcctionc  m  eise  lcgatarij, 
nifi  teftaror  aliuddixerir.  lftgenerdlittrJnp.de  Ltg.  cum  e  diverfo 
in  obhgationibus  ex  contracr  u  fit  clectio  debitotisj.flernm^ne.  1  §. 
yftn.de  Inre  Det.Cntncius  &  nes  in l  ft  nnnsA  7.f.fed ft  fiipnUtnt.  ff. 

h  eie  P4c#.  Sed  lx  cgo  t  lcgem  hanc  in  contracribus  ira  tcmpcrandam 
ccnfco,n^  miirtmum  quod  dicimus joterirn  9c  vitio  aliquo  conop- 
|um  intcihgamus.aut  o^uod  fcr£  fit  inutile, 

Ad  J.  quifidc.jj. 
/9  Afgumeutum  /egh* 
&dtift&btttp  uufmtdp  uQMif&fetftffttAudAio,  e&  ptuue»  j^. 
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3.  QincilUntur  l.  6  f.  item ejadritur.rjr  l.p.de Neg%Cefi> 
y  Ctmcitidtmr l>6'i.fe£fttgo*4e?{t£.Ge{t. 
6.  CtmilUtur  lobligmrpde K^iuth*  Pr*&, 

OVi  rv.ad.jt6  fidcjuffir  1  prcpr«fcnre  & non  recuranre,urrofque 
ubligatos  habet  jure  mandatj./fjr.  hic.  niuiiium  &aum  qui  uc 
hdcjubcret  roandavir, U altcruro  qui  quidero  non  nwnaavir,  pr*. 
fcns  tamcn&  non  diftcnticns,iaiihabirione  fuamandailcccnicrur. 
Ratihabitiocnim  «qaiparaturf  mandato,&  ipfamadco  mandati 
actionem  producit.i*jrt^rrfM«*»  l.fempcr.auinen prohtbet.  Go.tjrt, 
hocjurc.isi.^^inmalcficto.de^q^tHr.  Ncc  mutat  quod  alibi  relatu 
tcft,ex  ranficarioncncgotitmciabaliogcfti.ncgotiorumgeftorura 
ftct  ione  m  e  1$eJ.6 .  § .  uemqu4.ritur.etr  l-  Pomponius.g  -frpmde  2V*£.  Gtfl. 
hocenimitarecleex  communi  Dodorum  fenrentia  eftaccepturn, 
fi  ncgotia  abfcntis  gcfta  finr.nullo  prarcedcnte  vcl  comitantc  affcn- 
iu.  certum  cnimclt  cV  ratihabitioncm  negoti|cius  qui  przfenscft 
ipfxmproducerc  mandatiaclionem.*r/we. &l.  ampAtuur.  18.  fmprk 
ro^.Quod  igituralias  tirdcfinitedicimus,  ratihabttiooerojrquipd- 
rari  mandato,id  verum  eft  quo  ad  aftecVim  agcnrti,  non-autero  quo 
ad  ipfaa&ionum  nomina.  Din.in  c.rstshahittonem.  deKfttlm.iu6. 
Junge  qud  nos  in  d.lfPompontm.g.dc  2V>g.  (jcfi. Non  rou tar  t  euam  1. 
fi  pupilli.f.fed  11  ego.dc  Ncg.  Gcft.  ubi  dcfinitur  ratihabirione  nc- 
gotij  pcculians.contcmplationc  filij  vcl.fcrvi  gefti,a  domino  vcl  pa. 
trequorumreipfanegotiucft,fubfccura,  nihilagi:  hoccntm  ideo, 
quU  patcr  ve)  dominus cx  co  coutractu  non obligant u t  in  folidum, 
fed  tantum  pecuiiotenus.ut  ex  relcclionc  rextui  prcrcedentiscon* 
ftaj  pcrfpicu*.  D*D.  ibid.  Minus  vcrd  ad  rcm  facir  quod  dicimus.r*  4 
ratihabitionexotucotitdeijsquarpcrpupi)lumgeftafun(,mandato 
non  comparari,/.e£/ig*ri.<iV  ^*r£.T*/.ilcmquc  quod  mandarepa- 
tcr  filio  poffit  ut  adcat  hatrcditatero,  ratam  habere  aditionemnon 
iicm.l.fiqnU.  ar .%.)uffum.  detAcy  H*r.  tj  cnim  actus  talcsfunr, 
utftuthoruasprzccdensrcqutraturipfujure- 

Adl.qaimutuam.56. 

>5.pcnuIt.)TjXincertapolliciiatione  acrto  non  cft,  m  bic.  Hoc  ita 
lVi  mandans  fimplicitcr  polltcitus  fit  fc  gratumfbrc/. 
piUrium.  17.  C.  eod.  Ceterum  fi  fend  proofticioaut  opcra  rcsficri 
ir.andara  fit,  vc)  poftea  quod  juftum  forer  mcrccdis  loco  reddatur, 
cx  hacconvemionc,wiinnominata  .pra-fcriptisvcrbisactioeft. 
l.ft  tibi.n.wf.de  Prdfyetb.princip.InJt.h.t.lungchisqux  ponimus 
late  fupta  in  lA.princtp.  eod. 

$.Finalis.  Quiin  negotium  fibi  W  tcrrio  mandatum  furoptui  boni 

X-  III  fide 


6ia  P.  Busn.  K.  COMMENT. 

fidc  impcndit,  ctfi  fincm  tci  imponcrc  non  potutr,  eo*  taroen  man- 
ditt  judiciorepcr4f.i*;tf  jfri&Qu/Kletiam  tumproccditquandopro- 
curitoreft  vi&us, /,4.  C eod,  Queroadmodum  c4  conrri,  (1  pcr  crro» 
rem  (uus  quid  non  debitum akcrius  nomineconfccutus  lir.hoc 
qtioque  rcftltutre  icnetutj.cjmi  proptio,4G  .§rpert.de  Prw/iovQuod  Ci 
ld  non  accepcrit nomine  alrerius,  ied tanquam  quivis  alius.non  ita 
dicimus  argj.fi vno.6i9^itemq*icamioi  %4*%W*tr.&l.  dcbitor.  §. 

tAd SC.TrcbJ?Uni  fi  iacui  hiigarc roandatum  non  cft,egit  nihi. 
ainus  8c  fuccubuir,  furoptus  litis  non  repetic»  quanquam  fi  tti- 
ujnphcr,  tcpcut.Lj.$.f*Ut*mc*sfi  jHd%Solvi#. 

Adl.  fiprxccdcntc.  st. 
f  XucUsTitiusJObftat  huic|.l.  i^.fupradc  Paa.ubifoM. 

Adl.fimandato.59. 

Ad  principium  vidcqu*  ponirousinfri.  iml.  c*mmArit*t*$.mmlicT+. 
iHf.dcTsa.D9t. 

fr.i.;  Vidc  in  l.i.de  Diftract.  Pignr 

$»Paulusrefpondit.  1.)  Ad  hunc^ertincntutvide  quc  f  onuuufc 
iuftli*l.i,dc7)*ol>.  Rtis* 

Adl.crcditor.fo* 

9  finalcm.)  Httic  $.  ppponi  folci  1. 4 i.  $.fin.  fop/de  Rei  Vindic.  ub* t 
folvL 

P  R  O    S  O  G  I  O» 

Tix.  II. 

Adl.Y, 

SOcictas  vel  in  pcrpetuum  contrahipoccft.td  eft  dam  contrahcrr- 
tcs  vivunr.  nthtc.  Quamobrcm  hoc  ira?  quia  iocictas  Fcse  ielvtV. 
tur  mortc,ha?refquc  iu  focictaterononJucrcdu./.«c/ft«<  6v.§.wr#r. 
tc.tnf.cod.  nam  quiacontiacta  (bcictatc  elcctacft  pciiona.cuius  ir> 
duftrue  ac fidei  res  noftras.communicamus,  de co  in pcrionis  haeic* 
dum  nonpecindc  fumus  ceru.f-  folvitttr.  JnSf.  cod.wdc  quae  ppni. 
mus  hacdcrc  latiusinfra.,«W.4<iV<>.  59.  *«<f".Dcnique  hoc  adco  ita  • 
cft,  ut  ne  quidem  medio  pacti  hacicdcs  noftios  fgcictaii  illigaic 
«jucamus,  l^.)j.i*f<t9(L 


• 
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f."i«QOcietareomnium  bonorum  contracti, cuncrc  contrahcn- 
tjcium  ret  conrinuo  fiunt  communes.  ut  bic.  Quod  ramcn  ex 
i}s  tcroperandum  cftqua?  ponimus  fufitis  infra,  in  l.j.  $.  i.j>#/. 

Adlu 

Frincip.)X^VYamobremquxin  nominibusfunr,  in  fuoftatu  ma- 
V^neant&non  penndeur  bona  cercra  comrouniccn* 
tur,atram rationcm  AccurfiusafTignar^/.W.aliim  /Ucutus,$.7\«- 
rW.KJ.vcrior  hxce(r,qu6d  nomina  pcrfonistoharrent,nec  caj.mfi 
perdclegationem  autccflloncm  tran(cendunt;ac  neccdanrur  qui- 
dem,praricrqnaroadactioncs  utilcs.Lpcri.&  tot.  ttt.^.  de  Har.vel 
+yfct.  frend.cixxt\  econrranores  noftra;  fint  proprue,  tk  alicncntur 
proaibinionoftro.ConfirctudinetamcnTranfifiilaniar  lntercon-  oXevfs 
jugcs,matriraor.i|  ingrcflu  taronomina,quam  bonacommunican-  r:*,(*et»do 
tur  ipfit  jure..Quemadmodum  ejufdcm  provincis»  monbusquo  TrimfimU, 
qu»  fublatus  titulus  Codiciscft,  Nc  Vx,  ProMar.  Sed  hocitaccro- 
pcrandum  rcipondi,  nifi  fuluto  nutrirroniopaciter    uteiquc  fol- 
vendo  fit  5c  pactis  dotahbu*  ahtcr  cfiet  provifum.  Naro  fi  aheruttu 
tamumciTet,Toluto  quoque  matrimonio,maritum  criampro  vxore 
cV  vice  vcrii  convcniri  vidcmus.  Optandum  ramen eflct  li  ea con- 
fuctudo  ita  mitigarctur,  utiamuroaddcbitapcitincrct,conflantc 
raatriraonio  contracta, 

J.  Societasomnium  bonorum  qu*  admittatin  communion?. 
Jt.  Communio  bonoruminttr  contuges  moribus  recefta* 

3 .  St-tutam  Co/onienjc  coufimilejn  camerafrebatum* 

4.  Societate^eneraliter  controda  qutd  \uris. 

j .  TiomthA  qu*  veniantin  commumoncm  fotittatiu 
>oT.  Confultum  ineuntibus fcctetatcm  quidfa. 

5.  Vm  fpecialiteromnium  *  bonornm  focietas  *nitur,h*re-  t% 

V^&rarcs,lcgara,donat40nes,  &  quocunque  modo  fcciode- 
lata  vclqua.fita,  veniunr  in  comrounionem.*/  hic&t.  (1  focutattm. 
y^.tujra  eod.  Atque  e|uTmcdicft  communio  omnauw  bonoium  +  *• 
ex  confucrudinc  Brlgicx  plcrarque  adroiila  intcr  mariiumcV  uxo- 
rem,  idqueerum  fme  convcntione  eade  rc  fpcculi.  <JM*d*us  «d 
rubr.b.t.idem  de  CofuetndineGalh.T  tcftaturCoitalius,#*/.L«f'*x. 
58.  Sol.xJMatrim.  idemque  ftaruto  ReipubhcarColonimfis  obti- 
ner,quodt&  inCameraprobatur/ic.  Gad.ltb.x.Olf.%4  uum.14.  . 
Scd  ut  ad  fus  commune.Quod  frgeneratim  focictas  ineatur,'  roa. 
git  ctt,illa  folum  in  comunibus  cflc,qua-  lucro  ei  quarflu  ati  t  opens 

Lllla  uuiufc 


6}+  P.  BUSII  IC.  COMMENT. 

utriufque  redundant./.w*r*.7./#.w/.r#4.Quando  igitui  hctedius 
inqu*ftu  non eft, nec  operisctiam  autncgotiationc  paramr.info- 
cietatcm  quoque  fimphc  iiis  contractam  non  venit./.  aduio.  $.  i,<fc 
e//cf.#V*r.Qucmadmodumnec  t  nomtna,nili  provanentiacxipfa 
ncgotiationc.  Lfmtdt.  t  x.mf.e§m\  Rcctius  tamen  ibcij  cV  prudcn- 
tius  fcgcrint.fi  quz  quifque  corum  contnbuit.quod  lucrum,quod 
daronum  quifquc  fcnfurus  lir.quisdenique  ncgorijcxuus  futurus, 
fingulari  lnftrumcntocoraprchcndanr.Quodhodic  feic  reccpiuni 
cft  in  focieratibus  negotiationum  roajorum,  Adde  his  qusponi» 
musinfra  md.l-  7.  b.t. 

1.  toffa  hdreditas  tjud  fu 

2.  tenulutur  1. 1 20.de rcrb.Sign. 

3.  t^iUutus  mcutus. 

4.  Jguando  \ufU  aut  Ugitinu  bnreditat  ituftmteftati  frf 

j*  Senfus  butusleti. 

%•  r\  E  lilo  qosritun Jluftam  t  hxreditarem  hic  Paulus  inrerpre- 
tatur,ab  inteftato  legitimam.Contra  tamcn  alibi  Vlpunus 
trefpondirTe  vidctur,dumair,non  lmpropne  quoque  lcgc  obvenire 
hxrediratemqu*  deferatur  ex  teftamcnro././egeakwMrr.  1  io.dt 
Verb  Si^.Scdnullaprorfusinhis  rcfponiistcontiarietascft.namfi 

propiicutem  etymologur  eonlidcrcs.  Vtpiani  refponfura  Jocutn 
habcr,quod&  tcftarocnraria  fuccclCo  lcgc  xi  1  .Tab^conhrmctur, 
fiverd  uium  loquendi,  Pauh  rcfponfum  obtiner,  &  lcgitima  lcu 
jufta  hrercditas  dicitur  qux  fola  lege  fine  facto  hominis  dcfcrtui  ab 
iureftato.  Atque  hoc  plenfque  vHum  clr.rametfi  nonuolli  lucc  ver- 
bis  pauld  div-erfioribus  expliccnt.Ncc  admittimus  f  A  lciati  icntcn» 
tiaro,  qui  puiar  acMnkde )ufta  h^reditatcad  folam  fucceiTionem 
inrcftati  pcnincrc,  lcgitimam  vcrd  accipi  dc  uiraquc  :  probabilius 
cnini  dicimus,  utramque  &  lcgrriraara  &  juftam  fucccffioneni  a*> 
inte(ratoccnfcri,*r  bic.  niii  quiactusdcaltera  fit imtus.Quod  li  ad 
uriamquc  trefpcxilse  conrraJivma*  conlter,  utramquc  ijs  nomint- 
bus  delignan  mmus  abfuidum  cft.  (n  propofito  igitur  tcxtu  de  fola 
legirima  t  fuccxflidneacraai  rnteHtgimus,quod<ic  iuftaconrrahc- 
tcsegerinr  nominafim*,&  idcirco  airerarr* luttlliganror  cxclufihc. 
mtg  Ucmmtrator  ^t/z^/cjdque  i.ae»^gi>ihcarioie  f:eque«tie»rc,ip' 
filque^iirisauihorihus-famt!tai^«rO,<r{r  CM  Sm  &  Leg.HarMtm- 
cjue  D.fc  C.<*e  TcfUk  Lcg.Tur  frl.tMmd.76:  dctsftq.  HarJ.fi  **u 
tukmmhdt Hdr.mft.FHjhrT.Pt&mltts.  ItbM^mceJfjtb  Inttfl  c.16. 
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f.final.  i 

On«  fidei  conrractum  cuidoluscauiaro  ded  ir,  ipfojurrnnt- 
iumcfse,iupratractamus>/.7.^»««/*/ittf#^©*/». 

Adl.4.  J.fin. 

QVod  hicdicixur,rocicutcrofiniricgeflatc,id  ita  accepmra  clr, 
lt  vci  bonafoci)  publicata finr, vclcorundcra ceflio fitfacca. 
IMtttnO.  6/.J.  pMc*itonr.iuf,ctd.f.7.&  tJnSt.jjj- 

•  •  »  *  ■  *  '  . 

AdL/J.donationis*    . ,  ',.  , 

1 .  Dtnationiscaufa  ftcietas  iniri  *tnftteflt  &a*srt.*.zl 

2.  ^tn  ficietas  donatioms  cauja  ctntracJava/eatmvtm 
donattonis.. 

SOcietas  donationis  h  caufa  contrahi  non  potcft»  ut  hic.  Prorfus 
ut  emptio  non  valct  fine  preiio./.  cumipvcudfritnt*  i*f.  tit.i.i.g 
don*tit*uc**f*.Lcmpti.  C.  de  Qontr.i mpt. idquc  eo  *  quu  Ibcicus 
xqualiratemtcquixu.v>Wrif/./i^.W.4/^* fuerint.if  wf.h.u  Scd 
<jua:Jiium  eft,ant  nor*  fbcietas  cjufroudi  vakat  felrem  jure  dona<» 
rionisiquod  Accurfio $\icuit.etbicfeq*H*t*rSali&.  &  ^Hlgtfnr^ 
d. l.emptt.verf.fcd &  (i  dtruttionu. Alij  coattiJactktAret.  &  %silbe* 
ricni  bic,  Movcr  co$  quod  confticutum  aut  trinfa&io  inutilisnon 
▼alct  vipatfi,/.i.$.r*w.  deCtnStJPecJ.l.infine+C.deRep.  Har.  Ego 
jefpondi  rcm  in  fifto  confiftcrc,  ut  fi,  conftct  de  donandi  animo, 
Accurfij  lentenrta obuneat,finrojnui;diverfumdicamus,  idquc.cx 
fentcmiaaliurun^rfrg.  rr.v. <»</./.  *. C.de%ep.  Her.  Atquehoc  ira 
conlideratojure  novo.  Stquidero  jurc  Digeftorumconftat  noiiaqi 
donationcro  fine  traditione  (ubftitilfe,  Lqntfqms.Cde^Don.  quarrs* 
obrcro  nccconvcntio  focietatisdonandi  caufa  fine  ttaditionc  va-  • 


Adlcoiu  7. 
1 1  Soctetas  fimplicittr  ctiri  pttefl. 
2.  ^*id\urtsJitfocietateJ;mplicmt  contracJa,  &  n*m.  j. 

4.  i«r«  Jitdefocietate-taeita. 

5 .  j*r/>  ftfi paclts  dotaltbus  inter  con)uges  aclumftt ' 
delucro  consJsniematrrmontoohvententrpartictpdndo* 

J%utd  )*rit  fii  *ltert*s  con)ugvfbndt><tliendt*,  &  pecunia 
afpbcatatn  comfaratituem  fundi  altetins. 

UU*  Coiri 
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f 

t«  Oiri  frcietas  &  fimplicite»  4  poteft,  fine  puta  eiprcfla  corafrm- 
V_>ntonc  omnium  booorum.  Et  hoc  caiu  de  ijs  tantum  Gxietas 

^  contracta  iutcljigttur,  quar  quotidtano  *  quarftu  croptionis,  vcndi* 
tionis,locatioms,  conducrionis  parantur.*r/nc. 

f  Eft  itaque  h*c  conventiotarcriorquim  focietat  omnium  bo- 
norum,  fpecialitercontracca,  de  quanos  fupra.m  d.  /.  t.  $.  i.  Quid 

H  crgo  diccmu.s de  focietate  tacito raagts  » confcnfu  conrinuara.pone 
fratrcstncomrounionc  bonorumconfiftentcs,focietatero  exea  ta- 
citam  feciiTc?  Sc  nugfs  eft  id  tantum  in focierate cllc,  o,  tiod ab  inuio 
contmunc,  communi  quoqueoperacominuarunr,  dr  lcgata  igirur 
ac  hrrcditatescocafu  noncommunic.tbunt  ir^  nilicx  circum.Un- 
tijs,&  actionibus  utriufquc cotligatur  alia uttiufque  mens,  ut  fi  u- 
ttireque  &  iUacommunicarinc.ik  fihas  excommuoi  fubl  mtn  do- 
tarint,ac  fimilia,  Nam  (k  quafdam  convenriones  contat  tacite  inj. 
ti.  l.+.prtnc.&in pnt.de Tuct.t&Cud.bic.  Ulud  qucfiturn  eft ,  pacns 

;i  doralibus  confcctisut  a  morte  *con)ugis  altcrius,  bona  utnufyue 
dcfcranmr  urriufque  h<eredi/lucro  interim  ftantc  tnatrimonto  ob- 
venJente,  uirinique  communicando,an  etiamcommunicenrur  har- 
4  Teditatcs  fk  lcgita.  Quod  non  vidctur,  cumomnium  bonorum  fo- 
cieras  contracra  non  Gt.per  bnnc  text.  &  d.  /.  /.  Nifi  tamen  de  alia 
coniuetndineconftcr,  Cctcrura  d  altcrius  fundus  *  venditns,  9c 
pccunia  rurfusin  comparariencm  aliotumprardiorum  fit  applica- 
ra,  quid  dicemus?&  qoidcm  ex  hoc  restu  v  ldetur,  rem  ut  cmptione 
qua?fitamcommuntcandam  erTc.  Dtvcrfun*  tamen  obrinuit,  cura 
cV  altas  rcs  dotali  pecunia  compararx  quau  dotalcs  fint«t*.  f  cum  d— 
tem  2  x.t.fin.  Sot  <JW*trim.  Se  furrogatum  regulariter  fapiat  naru- 
ram  principii.cui  ipfum  furrogatomdt,/./Jr*»».$.  ejui iujuriurum, 
Si  Quis  Cuut  Jud.StfiJ.fi filU  $>Tttia.de  CeneLEt  Dcmonf.l.pdter. 
de%Adm.  i*rg.  Non  ut/et  ipfa  ilt  lHiuscuius  pecuma  illaeit  com* 
parata  ( cum  ccrtumltt  rem  mea pecuniaemprarn  non  llatim  efle 
meam  Lfi.C.dc  fy«  ftnd.)  fed  ut  fitcios  tantundcm  e*  comrounio- 
ne,  vcl  ipfa  rcsctiam,  improprii  quadim  loqucndi  ratione./**./, 
m  uudji.de/nrtDrt.  fyu^Je^etrnc.  j/.3  i.f.un.  jmmp.i  f, 

Ifcdncc  x».  U,4 
/llcga  t  u  r  fupra  mk% .  # .1.  hJU 

Ad  ).nconv«nerit.i4.&l.i;.&  16. 

f.  U8umdt*9ndivtitndArttemn>umnontfftit  tp§mh- 
tritJafirittatt  aieaiur. 

*  Suidmisftjt  ficktiti  rcvumttur  inumjcpivh 
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j;  guidjicenveneritne  intracertum  temfus  ficietate  ak* 
tdtur» 

4*       f& renunciandd ficictatis  caufi. 

TJActumdcnontdividcndarccommuninoncfficit^quoroinusi 
L  focictatc  cxcaufarupcrTcnitnnicccdatur.  Qucwadrcodurooc 
cdiverfo,  fi  focictari  interopcftive  rcnuncietur,  fpro  focioacticeft  *k 
in  id  quod  intctcft  altcrura  non  rcccdcre. Rijrfus  fi  convenerir  nc 
intraccrtum  rcrr.pusa  focietateabcatur,  rcnunciatio^euam  anre  »• 
tempus  Iocum,habcrc  poreft. ttt btc.  Quarvct6  juftse  renunciandi 
caufisfintvidcamui.  Igitutcasvcifocius  ncbis  fuppediiat  cuirc- 
nunciarous,ut  (i  non  fcrvcr  pacta conriact  us  ut  htc  m fivt  /.vcl  ne« 
tnsdamni  majorrs  ut  fi  non  expediat  nobiscumeodiuiros  incora- 
rounione  cile.Ideroquc eft  fi  aliundc  fnobis  folvcndar  focicratis  ac-  V 
cidatcaufa,  ut  fi  commcrcio.cujus  focictatem  inierarous,  aniplius 
non  liccat  uti. l.utu tnf.  bic.  Quemadmcdum  1  cV  fi  alter  fociorora 
diu  domo  fitabfoturus./.r*.  tuf.bJ.fac.l.i.U  l*i*tmfrtMtMs.dt Le~ 
l*tt*n* 

l.idcmque«i6. 
Pcrtincr  ad  ca  que  ponimus  in  I.  precedente,nurn.  ulrv 

AdkiMeraSiS? 

SOcietateafervocontracta,  nonfufficict  ad  focictatcra  folven* 
dam,  fi  fcrvus  a  domino  |ubearur,abire  focietate,  fcd  ipfi  focio 
rcnunciandum  \  dorainoclr.  ux.btt Jgitur  vel  fcrvus  rcnnnciare 
dcber.ut  Accurfiui  Aic.vcl  dominus,modo  rcnuncict  focio,F#/go/i 
btc.  Ipfum  ramcn atgumcntum  huios  legis non  aliudeft,quam do- 
minuro  (blo  juflu  ilcferendx  focictatis,  folverc  iliam  non  p9»*«»  • 
sJMud*»*  pB  Odtfred.  bk^ 

Ad  l.qui  admif  titur.  ig\ .. 

i.  Secfmei  ficim,  fecius  ntem  nen  efi* 
**.J%mfifa fmguUrh  ad  bunt  Ucum.< 

SOcij  mei  focios ,  fociur  •  roeo*  non  eft.  ttxt. btc.  Vndc  qnafi-  «i« 
tum  eft ;  ftantc  ftatuto ut  imer  conjuges  lucri  ac  daroni  fo* 
cietast  fit,  ncc  dcfunctb  conjugum  nno  communio  finiatur, 
nifi  invcntario  confe&o  Sc  harrcdibus  tradfto  >  cum  cx  facio 
accidiftcc ,  uc  muUcc  dcfcrticto  nwito^  .  inycauno  rrtrita 
-  tra4it%  j 
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t  raditio  nupfiffet  vtro  iccundojiberos  primi  nutrimonij  ad  divifio-' 
ncm  ac  folutiortem  focictatis  provocarc,  uti  libcri  dodrantcm  ha- 
birurifintmafsarprioris-eoquodauct*  illiusfacultates  videantur 
foctctarc  matrimonij  (ectwdi?  Scd  Coftaliusdccreto  Curia?  Pari- 
iicnfis  jucbcatarorefert.cancum  (craifscm  habituros.  Coft^l.bic.  id- 
quecommode  argumento  hujus  tcxtus  cvincitur.quia  Ubcris  cuin 
inarito  fccundonullafocietasfir.Ncc  rcfcrr  quod  Confuetudo  ea 
plcruraqueitacenlecuracfi  fpcciatimomnium  bonorum  inita  fo. 
eierascHeciquia  nihilominus  vcrum  roanctquod  hoc texcurcla* 
turo  cft,  focij  Bicifocium,non  cfcc  focium  mcumwk. 

Ad  I.dcillo.  23.$«/. 

DEcompenfationcdaronicura  lucro  per  focium  quxfito,  vidc 
qa  Jt  roi r4tradamut,i»  ^oi. 

Acil.plane.24. 

1.  &id  jurvjdu*  tfurtfvefic^ 

frt  farte. 

2.  g*id fi  fine  fdtthm  defigndtitut. 

s.  ^^fimuusJecitrumvtJuntdte  cuminllitore  c$ntr*- 

ftum  (it* 
cep,JUfi» 

S>  gutiftm*li&*Xtuic+di}sin'w^ 

9.  ^dfidtvtrfUtmstmresjecu  exerteant. 

STduoplur^ivcroct}  turni*»m«giftrum  five  libcrum  fivcfcrvum 
commuTiinegorioprrfticuancrurcrque  cencturpro  pairc.pura, 
fi  vcl  ipfi  cxcrccant,  nt  ini. 4. de Exerc.+48.  vel  pro  parribu*  roan- 
denc,wi*/V.Namauctalias  fi  pturcsper  rcrtiuro  vcl  unuro  cx  fuo 
nuracro.communicnnfenftiveljullu  exerccam,  inftiror  quidcra 
in  fohdum  tenerur.fcd  ipfi  qtioque  focij  hoccafu  finguli  obhgan. 
turinfoliduro./.i.§>.ct/.i.ite^mr.^  Quodlivolunratcu- 
niuscxomnibustcuroinftirorect>ntraciumfit,  is  ulquecoinfoli- 
dumobligatur.ucfi  cororouniomnium  volunrate  afsenfcnt.om- 
nesxjuoque  in  folidum  teneamur.  d.l.  4*^fedpfervmstKx<\Mc  hoc, 
n«inplure*adverfariosdiftningaturquicum  uno  contraxit.  d.l.i. 

iltiutHimuro  tavncn eft,  ut  qui  lolus  fulvir,  focictatis  judicio  lepc. 
earafnu»ulwpropornonrou3eorundcro.^.3.  Scd  jHt.d  obkrvan. 
durn  r  ch\  fi  agatur  actionc  iu  kcmra  0* cdicto  N*ut*,Caup.Stab. 
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mtReccp.Reflituant,  unumquemque  exercitoram  fcu  focioram 
lantum  rcocri  pro  partc-quia  icilicet  harc  in  duplumeft  cx  quafi 
dcUcto.l.uit.f.ptn.l^aup. taup.Stib.Quod  fi  rcui  publicc  injundta  ' 
adminiftratio  curo  afijs  fit.  ifquc  pro  divilb  admintltravir  par- 
rem.rantum  pro  partc  tenerur./.c«i»  nlicui.  De  Ntg.Geft.  Plan* 
ramctli  &  ipfipcr  fc  exerccanr,  fi  ramen  fingulicomraune  «ncgo.  $t 
riumin  JivcrfisJocisagant.eos  (aliterquamd.l.^.provifumjtingu 
los  in  (bhdum  teneri  fiarrolus  autumat, in  L  esndtm*dt  Duob.  7f>*/to 
Cofral.inl.i.$*fntDc  Extr.sf8.&  magis  c(k  ,ptr  <U  4  5  ftdfifcrvus, 
eod.  ifto  tit.  Oenique ur  Ibcij  cxcrcirores  fcre  m  folidum  teuentur, 
itaadminiftratorcsquoqucipfi,  nificis  pro  divifb  raandaruiQ  &itL 
fitrediter.j.duekusAy.r»  Soe, 

Ad  1.  Non  obeam.2  5,  et  1.2tJ. 

DAmnum  focij  culpa  accidcns  non  compcnfatur  cum  lucroe* 
lufdemdiligcmia  parato.irr hic &lx%.u\ .fuptktod.Ncc  mti- 
tat  l.Mucius**0.inf#cod.quacautumeft,daronutu  nonintclhgi.pi- 
(j|ucropriusdcduclo;quiacaprocedit  in  damn«'fine  culpa  U>ci^ 
cafu  contingens.  Minulque  ad  rem  facit  I. fi  neguria.  i  r.  dc  Ncg. 
Geft.  quiaca  obriner  m  actione  ncg<  uorum  gcttorum,  qu*  foliua 
abtcntisgratiaeontrahitur.  InJjinimirum  geftordamnum  dedifte 
non  vidcrur,6  culpa  ipfius  ahund£  cum  lucro  penfari  quear.Qyod 
in  propofiro  nonira  eft,  curo  ab  imrioquoquc  fingula  focictatif 
uegotiaxoiurahantur  urnu  Iquc  caufa. 

Ad  l.fi  non  fuerint.  29. 

1.  Tatlum  de  inere  vei  damno  farttcifande  Jodeioii  le- 
gem  det. 

2 .  Sccietas  ettam  fc  ccntrahi feiejf,  utunm  alteroferat  fdr» 
tem  lucri  vel  damni  maiortm, 

3 .  *4n  quidfmgulare  in  bac  re  ture  Ceneu.fi  frovsfum, 
4*  An  valtdt Joctetds  inaqualtbus  fartibuscomractajineu. 

ter  flusoferdvclfecunidconferae. 

* 

Princip.J /^Onftat  f  conventionem  dc  lucro  parricipando.focie-  u 

V^/tnti  legemdare.  Quod  fi  dc  his nihil  exprcfium  fii,*- 
qtutlcjpincsccnlcntur,  /7/c<^priwc./»/?.wW.  Et  qujdem  focicta- 
temetiam  ficconrrahi  potle  conftat,  urunus  locii  vcldamm  parte 
f-altcro  fcrar  majorem  aot  minorem.  Quod  iiaaccepium  cll ,  fi  is  ** 
quiamplius  parricipar,  rurfus  plus  pecurte  veJ  010*  comulctit 
quam  altcr.av  bic, Dcniquc&  IureCanonicoacinuJluni  j  cihibcnr, 

Mmmrn  ut 
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ut  quisprot  ufu  pecaniar  mercatoricollarar,  lucri  aliquim  partem 
fcrat  not  tnc  pervefiras*  de^Don.tnter  Vtr  &  Var.Et  hoc  quoquc  ac- 
cipicndum  ell,  uc  tfc  una  iuftincat  pcriculumdamni./ic.  c.juremus. 
de  Spenfal  Abbtnd.c.  perveftras.gl.tn  c.ylertqut.\^0q.  j.verb.  uege- 
tsaltontbus^Mudaus.hU.tium.i}  .\  i-  &  feqq.Xi.dc  quari>tumeJt,Aa 
*  valcat  locictas  inarquahbus1  patnbus  contracta,  fir.cutcr  re  ipfa. 
altcto  plus  operar  vcl  pccuniz  contulcrit?  Azo  nonputar,  cdqudd 
focictasjus  fraretnitatis  contincns ,  nallara  prorfus  admittit  inac. 
quahutcm  l.verum.o 5. Tr*Soc.&  pa&aidcircoejufmodi  velut  lco- 
lunalnonpaiiatur.^.^if.Mf'/4i./.IoanncsconualquodrcguiarcHt^ 
padtacuiufquccontnttus  (cjtvandaeilc.iw  kkQ  argji\^  ficenvc- 
ntt.Depof.  Quaxum  dillenfus  ita tempcrandusctl.rit  (i.ma)us  lucru 
Vcldamnumatrcruiri  pactum,  manifeftamcontineatiniquttatera, 
iocictas  iiullafic.hn  vcro  id  minufculum  fir.cV  quidcmuc  vir  bo« 
nus  difticiliusdifcernar,  contractus  fubiiltat.frr  inftgnemtcxt.mL 
qutdcnm.  Zo.tnfraeod.  Et  proretid,quia  baiis  tocictacis  mipfa  ar- 
quiratc pofita  cft^.fin.inf.ead.  Ld.l.verum.  mf.  eoek,  rectius dicimus 
iniquam  conventioncui,nc  quidcm  jurepadh  acceitorij  admmcn- 
cfatn#^rr/#ar.ct|/.Aic.fedcamtpro  ftatira  lurc  nullamfoie./>cr/. nom 
dubtum.s.C.deLegtb 

1.  t^nfinetasitacontrahifoftitutnuIUmfurtem  damni 
oltcrfcntiat,  /ucrum  tnterim  cemmunc  fit. 

X  £>utd \uris fi fccunta  ab  unot  oferis  *h  sltero  coUatis  iu 
ut  oferarum  froventus  cowmunisfit,  tdque fine  fado  de  ffrticu 
faneta  aut  rectfienda  forte.tf num.  i . 
4.  iMuddUd  notatus. 
j.  $.ltacoirL)  pRzcedens  rcfponfum  dubiam*movet,  Ao  non ira • 
L  falrcm  focicrascontiahiqucar,ur  alterfbcioru  nul- 
lampaitem  fcnciat  damni,  kicrutn  inrcrim  comroune  fit,  vcrbi  gra- 
tia,  fi  unustantum  pccuniam  fuppcdirer,  opcram  intcriraalrcr  ma* 
jorem.an  non  pacifci  liceat  ur pecuoiailli  qui  eam  conruiir,  percac* 
foli;  lucrum  vero  cV  alter  participct?  quod  iptum  cVcadcm  arqutra- 
tis regula Catfius  dcfinitj  ira  niroirumvalere.fi  opera  darono  non 
fit  minor.atr  /btf.Demquc quia  focicr.itis  parccs  indiftin$as  tam  lu- 
cro  quamdamno  forc  communes  conltar.jw  hunc  tex.in  prin.qux* 
*•  fituroelrt  pecuniiabuno,operiaabafterocc4IatistiUut  operarun* 
proventus  communis  fit  (  namquc  ita  loctctatem  contrahi  portc 
conltat*/.  i.C.e»d,)Cinc  padfeo  irwerim  adjcctode  iccjpicnda  vcl  par^ 
ricipandaforte  (nara  fi  pactuinca  de  re  factum  cftct,  fervarctur.^rV 
peslJoau%md.L\.(\)  An nonis quipecuniamcontulit,  illamfiinra 
lociciatciccip  iat>foJt)^quod  »*gis  cft .  Ratio  cft,  quia  focicusini- 

tuav 


1 


« 

Digitized  by  Google 


1N  PANDECT.  ilB.  XVI^ 


tur  aoacaufa  iftius*rjecui>ue,fcd  negotij  pecunia  tractandi.Proinde 
utinftrumcnta.quibus  operaruro  icollator  ufus  eft,finita  focictatc  ^ 
foltts  rctirrct.ira  &  pecumaquiadhtbuit,earo  retinet  folus.Tametfi 
igitut  Accurfius  id  indubiumtrahif,£/.jiMgj>4,  ind  t.i.C.feq.  Bart, 
*<7  .tarocn  ipfcmct  tcftatur.itautnosdcfinivirrus.Plorcnnjc  Oc  ahbi 
Confucrudine  fcrvari.  Et  rectc  tgitur  fenrcntta  cjufdcm  conttaria 
rcprobata  c[\,pcr,Bald.Cin.CaJlr  Jaccb.de  Arcnun  d.l.i.C.  Qu  id  c- 
nim  iniauius  forct,  quaxn  magiftros  navis,  proptcr  opcras  fuas  pra 
tettiavel  quarta  lucti  partc  cxerciiorum  focios,ex  negotto,  quod 
quartdoquc  aiiquot  ccnrenisfloreaotum  nullibusconftat,  naviga- 
tione  finiti,  fcrtcra  pccunia?  maximam  participarecum  focijs.qui 
foli  maxiroam  pccumsf  fortcm  contribucrunt.  Qucmadmodum  i« 
taque  is  qui  ncgoiio  communi  folus  navcm  adhibutt,  finira  focie- 
tatceandcm  reunet  folus,  petindccV  qui  fartcm  comulcrunr, ean- 
-demfinirafoctctatc fctinentfo1i;ni altud actum  in.DD.qnt  f*pram 
VndecVvicevcifi  fequttar, quod  pecunix  cafu  pcTdir* ilamnum 
folius  quoquc  fi tclus.cuius  llla  fuir.nccptarflansopcrai  hcciiomi- 
uequicquam  refundar.Atquc  hoc  ciiam  Accurlius  ptobat,^/  *y*r. 
jinfSZafliSBal.ad d.ht.C.Pro  Soc&te  bcneconfideiata.cx  fcntcn- 
tia  praeroilta  icquitur  Martm.T^avar.in  Manual.(fonfcffar.c.\7 .  de 
Vpn.in  Socict^  t  lumirum  promifcue.opcris  perditis.pecuniar  col- 
lator  carum  norninc  rcfundit  nihil.Bai  a  faflr.tnd  i.i.ScbneUL  m 
§.dc  Ma.nnm.i  .&  6Jnfl*eod.Licei  cnirn  Mudarodivetfuro  t  vidca-  4t 
tut^Mud.bic.num.  17. &t  S.poB  Saiicet.qnem fcntentia fua  anthortm 
alle^t.  opinio  tamen  cius  confutatur  ranonc  rnamftita.quod  ni- 
miuim  non  pecutua;  (ocietascontraera  lit,  fcd  ncgotij  tantum,  pe- 
cnnii  tractancu ,  eoque,  queroadmoduro opcf ar  pcrcaot  ont,  ira pe- 
cuniar  altett.Non  niutat  l.cum  duobus.t  a.$.quidam  fagatiam.inf* 
eod.quia  ibiipfcquoque  ad  croendum  roetces  profcctns,pccuniam 
contulcrar.t/JjtV Facbtn  hb.i.Contron.c.$4.& 9S .Ncc  eft  quod  quis 
dicat  id  huic textut  adverfum  tite.qui  nitriruro  arqualcspartes  lu- 
cnacdamni  requirit : quia&eas  ipfi  in  ptop»  fitonon  icjicirous, 
quod  unus operas alter pecuniam perdat,quj*  vidclic  et  cujufquc in 
(ocictatc  iniia  paites  proindivifberanr,Quinimo&  Mudari  tenccn- 
tctiam  adtnittimus,fiopcrar  ab  unoparteaeftimara;  ftnt,  cVab  altera 
pccuniat  collatar.cum  partes  hoc  lpfbrr.igisdiftincne  fmt,itapu'a 
gt  fbrs collaia  una intclligat ur  pro  partibus  qu anratis  uttimque cd- 
n  unis  Et  harc  omnia  ut  ratione  haberjta  diftinctc  in  ptaximonbus  r 
Belgice  fcrvantor.ubirM-eotiationcshodicorrniuro  fr^qucrifliroar  B 
iunr.Confuctudine  veid  lcgisinteipretcmopuroacilc  ccitum  cft. 

Adf,  final. 
Vidc  qoar  ponimus  fopra  in  l,  f.f,  donationis.ht. 
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Adl.Utfit.JI. 

VT  fit  pro  (bcio  a&io,focietatem  eflc  contradtam  opot tuit,cam 
fola  coromuniononfufficiar.lgitur  &fi  aduobus  res  Groul 
cmpra  fir.hoc  lolo  focietas  contra&a  non ccnfctur  <w  hsc.  Ncc  mo. 
tat  I  1 .  t ..  eod.  quia  ea  accipicnda  eft, fi  tta&atu  ante  habtto.dc  rc 
comrouni  noroine  compatanda.ut  aaum.*r m  l.f  rox.mf.  ldquc  cx 
alijs  quoque  judicijs  conftc  t, 

l.Ncmo.3/.  1-J6.&37* 

PF  rtincnt  ad  ea  qua?  ponimns  latiiis  infra.ubi  plene1  tradtamus.an : 
Jk  quarcnus  fucicta»  in  hsrcdcm  traolcat  vcl  minus.  1«  /.  dde§. 

Adl.  profocio.  1%.. 

1.  %^rgume*tum  Itftt, 

2.  i^dsks  \udutA  **tmmubtrd»sfcrgtMrl. 
j.  C*nilUtmlA.$tntttMmt*dcV[uu. 

i*  x-v  Vando  »ro  focio  *  agitur;  ad  judicem  pcrrtner,  cau  tionibui  dV 
V^fnruro  lucro  vcl  damno  pro(piccic,»rf  bic.  Quod  Sc  afijsa&io* 

*»  nibus  »communeeft'./.  «Mrrwww. ia*  QuiSAttfd.Cei.l.qmdQm 
dtem-%6  mfrmc.  de HA'.Pet.l.egt.  ii.S&ermS/md.  Vidc  quxponi- 
m us  i upra  md  L m  omntbm.  #1 « £  ludtc:  Opponi  folct  l.i .  $,  nec  ta- 

*  rnen.de  Vfur.ubircJaturo  teft.adonHcfumjudicisfuturircrapOTt 
rraOatuni  non  pcrtinere:  fcdhocitainijseft  qua»non|urea&ionis 
in  poftctum  pt nduntur,  fcd  ofticio  judicts,  ut  de  ufutis  ex  mora  in 
bona?  hdci  judicirs  pnrftandis  obtinuit.  /  49 -S-  i.de  *sf8.£mp,Nos 
vctd  hoc  loco  dc  i)$  aginius  qu*prsftanda  vcniunt  jurc  adtionis. 
iplius>ut  nimirum  per  judiccmcurcrur,  ijs  profpicicautionibos. 

Adl.fiqnis.4/.ctl.42;. 

1.  Si*mtApMi*^8ri*n9*H 
\nrit. 

2.  S£uiA  )*ris  fitdt  faen*  ex  Aelitfa 

3 .  J%ttid\uris  fit fiftcio  res  eblau Jtt.  &twm.  4. 

5  •  £»*A \uru t*nu  **  f**'jf/f fi****  AAm*4tut  e&. 
&**m.*i. 

7.  \jt*  fub)ef?4j?if>MUti9*e fwiAli rtivetunbligatic frhf 
eif4/is, 

Si 
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Sf  qnis a  focio  indaftrix  nomine  t  pccnim  ftipulatns fit,panam~  14 
quc  acceperit,tant6  minut  pro  focioacrionc  confequctur.quaV 
tamin  pcenafuit.  Proindcfi  rantundem  inpccnafit  quantumcre* 
ditor  focictaris  judicio  confcquerctur,  id  ipfum  quoquc  cellabir, 
quia  pecna  imputatur  forti.jw  bU  &  l.ftadia.inf.  de  %At\.£ wp.Con- 
trariumde  pccnaexdclicro  fdiciraus,  quam  crcdiror  forre4  proptet 
pignus itbi  injufte  ablarum  cxigit,  quia haec  non  in  fottem,  fed  lu - 
cro  cteditoris  ccdit,  l.fi  pignore  1  xtde  TigH.9sfct.L47.de  Solmt.idcm* 
queigiturcft,.&  li  focio  resablatafit,  quia  tcnira  non  omnesom-  $ 
rino lmpcnias  quas  propter  focietatem  iccit;  rcpctit;confequenrcr 
nec  Iucrum  omne.quod  proprcr  eandem,  non  raroenex  ipfo  com- 
muuinegotio provenir, focterati  comrnunicajtur, ifocimm.6o.  f.  1; 
inf.eod.  At  hoc  ua,  11  non  omnium  bonotum  focij  (int,  t  naro  fi  id  v 
conftct,  fociua  ctiam pcenas  ob  imnriare  vel  alia dclicta  perceptaj 
commu nicarc  tenctur.  l.cmm  dnobmt.  5  x.f.focium.tnf.eod.Paenu  ta- 
tnentinquas  ipfe  focias  ex  dclicto  fuo  damnatus cft,  non  rcpetir  c«. 
indiflinctc  ,fed  ita  demum,fi  damnatos  fit  i njufte*.  d.  I. $  1. $.fii.  infm 
r0</.Ratioeft,quia  quoties  jureobdclictum  daranaruseft,  totiesin 
culf>aeft,cam  vero  queraquc  fibi  impararcoportct././o«*x.7i.  mf, 
eod. Scdquantum  a.tinetad  pcenas  de  quibus  hic  agimus.ccrtura 
eft  cascedcreloco*fonisipfius,vclcjus  quod  intttcb.1.  fttpmlatie  * 
ifia^S.%»ahen de-Verh.Okl. quade  realtbt  pleniuscgimus.  videqjn 
fofuimus in l.refcrtptum.i  ©.§  fi facto.fupra de *P*ct: Quanquam  igi. 
lur  exacti  pcena.adhuc  profocioagiin  idquodpercarorainusqua 
noftra  inrereft,  confecuti  fumus;** 6/cagenti tamen  obftat cxccp- 
f io  doJi.  /.  apud  Celfum:  4.    Labeo.de Doli  Exctf.  A  n  verd  pcenali 
ftipulitionecontractuit  pnoti  fubjecta^  novatio  conttaliatur,  alia  $ 
qu*ftiocft:dcqua  itaftnicndum,  novationcm  non  contrahi ,  nifi 
hoc  expre  Isc  agatur,  /. dmo fecieuuem^u  infra eed.  addel.mlt.C.  de 
Atqoe  eius  rct  maximunrargumcntumeft,quod  non  obftan- 
tcitiptiUiionepcenali.ipfoctiamnum  jurc  fupcreftactiocx  obliea- 
tionc  pnori,  «r  ^if.ramctfi  exceptione  fubmoveatur;  d.  $.  LaFeo, 
Sed  obftarc  gravircr viCzzkJ.i.§.itemfi ita;tsfd  L.  FaU- ejr.l.fi  po+ 
num.  14. QuanSDi.  Leg.  Ced.  ubi,  fundo  vel  pcnu  ita  lcgara.  ur,ni 
fi  piatftcniur,  dcccra  dentur,  rnora  in  traditionc  penuscommiflaV 
obligatio  inpcenalcro  dicitur  tratufu  fa;  vcruro  hoc  ideo,  quiapc- 
nu*  tamum  ufquc  ad  Iitetn  conteftatam  ab  harede  prsftan  poreft, 
ijemm  fine.  1  f  Quan.Di»  Leg.dd.6c  legatQm  penus iu b  conditio. 
ne  intelligi rur  ade mpiumjfi penum . ta^eod. efr quod  id  non  tam  in 
ebligatione  utj  quampreftauoue. vd  folutiqnc  fola.  Ideoquc  no- 
tanduro  eft  quod  tn  d.l.  1  .$.ttemmAti  L.£4/^iCitur,pcnu  m  Jcgatam 
widcii,  quod  uimirum  dcnout  lrnpropriam  legiti  obligationem# . 
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Mtm 8c  fi  vera  novatio eflct,  penos  oec  folvi  poflct,  |am  vero  CoUi 
adhuc  adhrcm  ufque  contcftarara  potcft,^  /.19.  Duar.adl.itaflipu* 
latm.  1  if.$.Sabinustdt  Vtrh.Obl.  Minus  obftat  1,  obiigatorium.  44^ 
4j.fin.dcObl.or  Act.quodibi  vox  cjuaji,  impropriam  novationis  fi- 
gnificationcmdcilgrut  palam.Poitcaquam  eiiim  crcdiroris  intcref- 
Jecepit  factom  jamanti  prarftttum  fuuTc  :  pornafacti  obiigationi 
lococius  auodintcreit  faccedit.  $.fim.f*Ft.ttd.  Quando  tgitur  pcr. 
tsalis  (tipulatio  ptiori  obligationi  accedit,  non  tam  inrcntionc  cjuf- 
dem  mutanda^quam  conbrraatiJx:  vcruni  cft,no?ationcmpct  carn 
contractam  efle, 


Ad  L  rci  communis.  45. 
r.  Kei  tommunh  firrtftn  mmint  i*m  furti  qubn fr*  fitii 

\j5>*4tttms  dlteratarum  *Iteram  unfunuu 
j.  C$ncili*tm l.7i.dt Furt. 
4.  C$ndi#i$furtw*inttrdum  fnrti  *8i$  Jtffs. 
j.  CfmiltiturU.CjtFurt» 


REi cemmonis  a (bcio  furrepts  vel  conrrect art?  nomtne  ra  foiri 
quam  t  pro  focio agi poteft,  0/ hic&Ufi ficutt.44.  dt  Fmrt.  Sed 
quod  hic  rcfcrtur  altcraactionc  altcri  nontconlumisiremque  ut  al- 
terotra  inftitota,  vei  furti  tnqua*,  vcl  rctpcttecutoria,  fupcriit  aitert 
nihilominus.ideraque omnibus  judicijs  generale efle,  id  non  caret 
dubio.Obftir  nimirumi.fi  is  cui.7 1  .prin.de  Furt.  qucde  condcro- 
1.    nato  t  contrarium definit,  fed  hsec  lex  obtinet  in  actione furti  poc. 
nali,qu*  fcilicet  non  rem.fed  meram  po?nam  perfcquitur.oppofir* 
verd  lcx  actionem  furti  nuncupat  condicnoncm furti vam,  quc  & 
ipfatcipcffccutoriacft.idcoquc  commodau  actionem  tollere  dici- 
turrecte4;  fubintdlige  tamcn.nifi  pluris  intctfit  ctcdkatisj.fcdftn 
14   c*uf*,\?Jufr* ttd.  Condictionem  autem  furtivam  t eV  ipftm  inter* 
dum  rutiiactionem  dici,  juri  noftro  novum  noneft.*r  hic  &  l.cmm 
furti.f.de  Jn  Ut.furJ.ti  tjmi.  f.  dt  Vurt.  Minus  vcr6  obftat  Li%Ca  de 
Furt.qu* in  concutfu  actionis  mandati  t cura  ipf*  furti  propria  ac- 
'*    tionc  aliud  (tatuere  videturr  hoc  enim  ideo.quia  domino  ncgotiora 
ratum  habcftte,ab  initio  quoque  mandatum  &  confeniii  rplios  ge- 
ftum  intclligftnr ,juxta  cratihabitioncm.de  %t±  tur.m  6.  quando  igi- 
tur  ob  boc  pecunia  invjtodominocomtcctautiici  non  poteft,con- 
fccjucmcr  ctiatn  futti  actio  cctiat. 
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Ad  r.cum  duobus.  51« 

AdJ.Vtruroergo.)  Ad  hunc  $,  vidc  qoxdedoIbcVculpa  Jnqoovir 
contractu  pnettandapluribuspofuimus  iupra  inl.fiut  ccrto.Comed. 
$.Quidam  fagariam.)Relatns  eft  fuprain  U^.h.t.  ubiplenc  tradi* 
mus  an  Bc  quando  quifquc  fociorum  in  folidum  aut  pro  partc  cont 
vcniri  quear. 

j.Papinianus.jRctcntaidco  harredirate  inrer  fratres  indivifa,ut  lu> 
crum  ac  damnum  coromune  fentireut,contractaquidem  focictas 
intcllignur.fcd  quodaliundc  quaeficrint,  incommuncnon  rcdigc- 
tur.nrSif.Planc  li  fraires.bonis  parejuumindivifis,firoplicius  fimul 
habitavcrmr.  roagis  dicirous,  focictatcm  pcr  hoc  contractam  non 
cenlcnj.exp4ru.39  r4W.£rr>/.NividcIicctfocictcmtaciticontra» 
ctam  cllc  conft e  t  aiiu ndc, ut  fupr*  netamui  in /.7.  &  t<b.u 
§.Siqoiscx  focijs.JRelatosfr  ciplicatuscft  hicf.  inftat»/*  $j*  }.fi 
mntdssnsssjks* 

$.  S  oc  1  u  m . )  E  xpl  ica  t  u  r  h  i  c  f.  fu  p  ra  in  l  .fi  quts^  l.&ji.  ttd. 
$,final.j  Exphcatai  io  d  J.  4 1 .  &  4  *. 

Adl.adco,  59; 
I *  SecfrtAjqaatenus  fi/vdturi 

1*  Veatgdiinmficiet4snsutennstydnreMtinhdredes  t$fi 
j.  guatenus  imri  M  damri  nemine  eximrt&u fitiemlv 
in  bdredes  Afiiojit. 

6.  gHtdftaUeri  i&ntunws  fit  slstrim.. 
7*  Ceufietudo  Tranjifubnid. 

ADco  focictas  •  morte  folvitof ,  nt  nccpacto  convenirc  Hceat,  * 
ui  hxrcs  focieiaii  focccdac.  Lucmt.  i$.cumU.feqq.  fupruetd. 
prartcrquam  in  foctctate  ▼ectigaliutn.  Atque  hoc  * iplo  m  caiu  an  u 
Lrrcs  focietati  fuccedat.ex  cauU.id eft  tci  quahtate  dependct.nam 
fi  ex  focijs  dccclletit,  cuius  operarum  caufafocieras  maxiroe  con- 
rracta  eft,aut  fine  quoeadcm  adroinilirari  non  potcft.magis  cft,h«- 
redero  ncc  hoc  ca lu  in  focietatcm  vecrigalHHii  fucccedcrc,/Mrt.iu<r. 
ejr  in  l. vernm. 6\J.tn lueredcm.tnfrk 'Bal.in-dJ.ncmo.fmprk  eod.  Pla- 
ftequm  lucn  ac  tdaror.i  nomine  hatredi &  in  harredrtn  actio  lit,u6 
cft  4ubuzn4vbd.L6+J*f.todJ.  aQtout, 6-s  ■  §.fi iu rtm.&  §.  mortt.  ba, 
S«d&  hatrcsfoci]>Iicctipfeiocinsnonfit,tatPcnraqucperdcfun*  4, 
turo  inchoata  funt,  fimul  cxphcarc  tenerur,&  hoc  nominc  utiim- 
911C  acuo  cfte/,4xew,4#a  sLliUj.fi  merttt  h.t.  iSctad  icm  fa£it 

quod 
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I ;  quod  ilibi  rcfcrtu  r,*  lucram  ac  damnom  focietatis  ve6(galium  ccTJ 
Cinuari  ln  h?rcdem,tametfi  focius  non  fit,  nun  firoilitar  tamen  ob> 
fcrvarirn  fbcictatevoIuntaria./.vrrnMw.^j.^.iw^r^fiw  verfc.^uod 
momtnf.  eod, \bi  cnim  focictas  volunraria  non  dicirur  focietas  tei 
privatc,  fcd  qux  voluntatccV  confcnfu  curohercde  rcnovara  cft; 
mmirumutpcrcaroquoqucharrcsfociusfit,&lbcrctatl  iii  poftc- 
rum  fucccdar.  Quamobrcro  pofterioris  verficulusnon  advctfatur 
vcrbisproxirais,icdpaoI6fupcrioribus.  Ocniquc&  frfi  rcliqutso- 
rnnibus  inrcgus  unus  (bciorum  derefTertr,alier  intcriro  compfeve* 
ric  ncgotium  commune,cademdirtin&ione  uttmur,  quain  roanda- 
to.ucfiignofamorsfocij  fir,  cxgefto  foctetas  duret,  5e  ipfumadeo 
focietaris  judicium,fi  eadem  nonignorafir,  finita  qunque  inrclli- 
g*turfocietasJ./,t6f  ^.fimlicttims.b  t.  Illudcx  roonbusTranfifula- 

?•  ,ni*  annotandum  r-  cft,  quiaconfuetudine  cjus  provinci*  gcncra- 
litbonorum  interconjugescoramnnio,raorre  quoque  folvitur.Si 
tamencommuniomaofcrit  (ut  folcr plcrumqucdoncc  altcrad  (c 
condavota  traufcarj  haireditates  ac  donata  fupcrfliti  acqoin  fo» 
li:  non  ctiam  libetis.  JLucra  intcrim,  obt cntiooum  ac  ncgoti*» 
ijiracorarauniatffe, 

Adl6o  i.K 

HicJ.rcfenur  fupra  io  Et  rurfui  in  ijs  qusc  infta  j»/*f7* 

yfi  f*i4**tis,lttt» 

*  *  * 

m  i 

Adl  veram  63. 

COnftar  focium  tantum  in  id  conveniri  quod  faeere  potelt. 
Quod  non  ita  modo  in  focio  omnjum  bonorom,fed  Cc  oniui 
aiicuiusreie(l.MiF/V.Obltatl.funr  quidam.i6  dcRc  lud.qua-  hac 
rcm  rcftringttad  folum  foctumomnium  bonowm.  Verum  ie<2e* 
Duatenus  rcfponder.quia  ucrumquehoc  caput  Vlpiani  eft  ,  hoc 
quidemexhbro  wigcfiroo  primo  ad  ed/dum,  oppoliruro  vcro  ca- 
pur  ex  libjro  fcsagefitno  tettto  tractatus e) ufucm,  idcirco brcvius 
iHud  ex  lariofi  inrcrprerartone  Icgts  pneteittts  eflc  exphcandum. 
Quia  nimirum  fraternkas  intcr  focios  colcndacft, qu*  ratioorri* 
que  (bcierati  communts  c&.Dmtr.  in  dh  /.  16.  Domtnms  Ttrttdwft 
-  popttUrttwcms,  cent.  i .  Entnt.  c.  r  / . 
fcSicurorres.j  Si  focijplures  (inf.onufque  agertdoadvcrfusalre- 
ffum,  inregram  paftcm  fuamconfcquatur,  tertius  ver6(uaminte- 
^ramcoujeqni  neqtiear,  c6  qu6ddebitor  folverdo  non -fir,  quod 
priorconfccutus  cft.profoeio  adionc  alreri  commii»tctfbit.a*4?JC. 
J0cJ.fimnMs.67'  tufreifd.  St dcontrartomeft  incrcditonbus  atys 


s 
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*am  quiahi  focieraris  communionem  nullam  inter  te  habcnt,  fi 
quis  horum  aliquid  adebitotecommuni  acceperit.id  alijs  commu- 
nicarc  noi  tcnetur^quiacuique  creditorum  vigilarc  iicct  ad  con- 
ic  q  ac  nd  u  m  fu  uro,  l.fummn.x  i  .verf.fed  ft  alij  de  Pecnt.  L  imtr.  i  f.  i* 
princ.dc%*  l*d. 

$.ln  h«rcdcm.jHictcxtusexplicaruscft  fupra  in  i,  adee.sf.eed.ne* 
vide^ 

0  • 

i.Final. 

Hic|.  jungendus ijs eft  qur ponirous fupra ml.f1ctnven4ru.14.t4d. 
tst.  tc  rurlus  jjs  qu*  ponirous  in  I.  adeo.  / 9, cod. 

Adl.a£Uonc.<S/. 

I.Mortc .9 «Hrc  $  cft  rclat us  in t.adc0.jp.f*p.  eed. 
.Rciatuscft  fupramLf.f.1. 

$.Fublicatk>nc.  12. 
J.VTOnnunquam.  1  j.)  Ex  hoc  icstuconftxtetiam  durante  (b* 
1>|  crctatc  pro  focio  agi  poffc.  cni  adde t.um  dtu.C.eed.  quotics 
nimirum  intercft  noftra  vcl  rationes  comtmines  peripiccte. ut  t*L 
f. inpmc.fnf.de  Wcn.vclnondcfcrtur  inrocdium  quod  adalte- 
jruropervcnit.ar  bic. 

AdL£iunus.€7. 
1.  Exfenfa  $n(Humtm  an  &  q*ate**s  refeta*t*r.  & 

f>nm,2-ac  }  . 

4.  ^irt  expenfadoms  fa&d  refeta*t*r. 
$.  Jmfe*fdcibt&p9t*sanrefetam*r* 

$.  C I  quid  0 nus.)Expenfa  in  *  negotiuro  co«imunet«em^uc  u fu-  * 

Orac  hoc  nomine  dar*Yel  acccptar.ptopartcafociorcpetuti- 
tur.iw  titc.  &  LcttmMobus-  $2.$.fi  **u  exfociji  fnf.eed  Non  tamco 
omne  lucruro*  vcl  daronum  quod  quccunquc  modo  piopter  fo»  „ 
cicraicm  accidit.eft  reputanduro,  veibi  gratia.cum  focius  rcliftcret 
commumbus  fcrvis  eruropentibus,  vulncratus  cft,  impenfas  non 
repetit,  utiieccoromunicaret  fi  quidei  icrtiuspropter  focictaicm 
donarct.Mo.$.i./*p.  uel  videetutmttna  p*fuim*sf*Prkml. 41 .  & 
4t.Mi/.itaquc  diftinguimus  inieriropcnias  ac  commoda  'quarin  i» 
ipfumcommune  negotiura  pendunrurvelcxeodcm  rcdundant.& 
caquac  proptct  idcm  accidunt.  llludquafitum  cft:  An  cxpcnfas 

Nnnn  quas 


« 
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t 

quasfocius  dum  tcommuncs  operas  exercer,  domi  fecit,quafque 
aiias  ctiam  fa^  turusellci.fociciati  impuientut ,*i>  jingdo.  l$*td  $»• 
char.tnl.i.(^.eod.  Schnetd4m§  detllM,m>finJn(kb.t*  Qua.in  rc  pnr.cu 
pio.  uiftinguirous  iutcr  focietate  omnium  bonorum  &ceni  alicu- 
jus  negori|,primocafu  imputamur.  not.inl fifoctttttcm.7t.1n.  i.tnfc 
ee^.iccundofub^iftinctiono.niroirumut  ii  in  lplam  rem  lcu  nc- 
gotium  commune  fintadhibita;,  proparte  rcfunriantut  6c  in  foac- 
tarero  veniant,  fi  verd  non  in  ipfam  rem  fint  adhibit*,  etiamfi  caltt 
aliquo  piopter  eandeiu  expenfie  fint,  tamen  in  hoc  judicium  uon 
ycniim mMtbtc,  Quamobrcniiiechoc  cafuiropcnfie*  cib*  &  porut 
quas  focius  ncgotiuro  cororoune  cxercendo  facit ,  rcputantur, 
Schnetd.fofl  eP*rc.  d.  lo.  ctfi  dc  fumptibus  irinerurn  conrratiuro  di. 
camus.  quippe  qui  taro  )ure  fcriptoquam  monbus  huius  (cculi,, 
imputantur  pcrpctud./.cww  duobm*  sU-fil»"  txfocm.  fupr*  ce+t 

1  nulla.70* 

Pcrtinct  adeaqu*  ponimuifupra,  m  l.fi  convencrir.  /4,  kdtt. 
Adlduofocicratcm.7/', 

* 

Videqu*  lare pofuimus  fuprai*/.  41  %  & 41.  eod* 

Adl.72. 

ADingenuam  fufficientemquc  huius  capitis  interpretarione» 
vidc  qua?  dc  culpain  ommbus  contractuura  gcnenbus  laie 
pofuimus  lupra  mt.Jiut  eerto.j.  f.z.  Commod. 

Allegata  taracrtcadcm  quoque  cft  lupra  iu  pofitis  adl.4i.Ae 
4*«hft. 

Ad  I.  fi/ocictatem.  7$. 

PRincipium  hujus  lcgis  ad  ca  pertinctquacpofuimus  fupra/a/. 
3  f.  i.eod.  • 
$.K)Pcrtiucihk$#adpofitain I.  I.infraeod. 

Ad  1  focictatcm. 76.I  77. 1.78.  &  1. 80. 
I:.  x^drbitrtum  btni  viri  quAnd*  eleclum Jit,  ejr  drkitrd- 
tor  quis. 

2»  Inceteris  berist fidei  \uduijs  qudter.us  id/m. 

3 .  Explicata  /.  43.  cum  Ifq.ae  Vct  b.cbi.  &  rtvm .4. 

num.4. 


» 
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?\  Jguandoab  arbitratoris  fronuntiattone  reduclio  fi-%  & 
nrsm.  8* 

9.  Jjhtidfi  arbitrium  in  alterius  partis  conferatur  volun- 
taitm  . 

10.  £>*id)uris  fi  u/tima  voluntas  fe  eonferat  ad  arbhrium 
ironi  viri,&  num»\\. 

12.  hxflicaturl.  6.  de  Condit.  &  Dem. 
ij.  Jntraquodtemfus  reduclio  imfctranda. 

SOcietateiracontra<5ta,tutex  ijs  parribus  lucro  ac  damnofrua- 
mur  quas  NcrvadiJtcrit.omnimodo  viri  boni  arbirrium  ccnfc. 
turclc<Sbum,  (cumque  arbirratorcm  Dodiorcs  vocant. DD. htc.J 
itautfiNervaarbitnumcainrefuerit  iniquius,id  ipfum  ad  arbi- 
tiium  boni  viri  judicio  fbcietatis  reducatur./ex.  htc.  Quod  (i  gene- 
rarim  arbitrium  inalium  conrcratur  hne  dcfignarione  perlonar, 
magiscft  ab initio coniractum  nuilvm  dU.l.Ji merces, 2  r.**f.  Loca* 
ti.  Hoc fi elccrus  arbirrturo  pronunciet.nam  fiid dct rectct , conrra- 
ctusipfojurenulluscft.quia  id  acrum  intelligirurncaliret  focic- 
tasfit,quamutNctvaaTbitrctur./.prov./i^»4.  Quodc*  intcetcris  * 
bonr  fidei  conrractibus  ira  cfk.d.  Lji  merces.  1  r.  tn  princip.  Loc.U 
confcquenrcr  quoque  ad  flricri  juris  ludicia  relarum,  nitnirum  uc 
inijsquoque  rcductioni  adaibitrium  boni  viri  firlocus,//*  libcr» 
tus-  *,o*de  Op.  Lib.  t.  78.  bic.  Hnrtotns  hic  tn  t.76.  $.nrbitrornm.  Pro. 
inde  t>  &  ita  accipienda  cft ,  l.arbirraru.  ^j.cum  1.  fcq.dc  Verb. 
Obl.  DD.  ibidtm.  Etquanquam  Cujacius  difputandi  caufa t  hoc  4, 
indubium  vocarit,  ind.  I.  nrbitrnt*.  deVerb.  oi/.nullo  tamcn  tcx. 
tu  fententiam  fuam  dcfcndit.  Illudquifitum  eft,an  non  hac  ln  rc 
quippiam  t  mutatum  Cntper  l. nlt.C.de  Conr.Emp.qua  rclatum  cit:  f» 
Arbirrium  pteiij  in  Tinuro  collarura  ira  fubfiftcre,  fiisarbitrctur. 
alias  non  ircm.cV  quidemfine  ullaconfiderarione,  ancontrahentes 
aJ  aibirrium  viri  boni  refpcxerinr,  an  roinus.  Dubitatum  cnira  cft, 
annonpcr  hocrcductioni  ad  arbitrium  boni  viri inconrractu  fil- 
rcm  cropiionis  ac  conductionis.de  quibus  i»d./.*/ragitur,fir  dcro. 
g.uum:  Et  interomncsobtinuit  fi  iniquum  fit  atbirrium,  ruhilo- 
minus  rcductionifore  locum,Necad  rcm  facit  *d.  1.  ult.C.cV  §.i#  # 
I nft.  de  Contr.Empt.  quia  ijs fimpliciter  definitur,  ramerfi  vercrcs 
dubitarinr,iiclccrus  arbitrari  nolit,  an  non  valcar  falrcmcomrac- 
tusob  hoc  quod  bom  viri  arbitriom  elecrum  videatur:  dubitt- 
tioncrneam  inpoilerum  fubmoram  iri ,  &  arbirnum  renucntc  c- 
lcctonon  valiturum  finc  ulla  confiderationc,  an  ipfius  arbitrium 
p rrcke4  an  vctd  uc  boni  yiii  arbitnum  intclligatur  elcctum. 

Nnnn  1    ~  Quando 


4$o  P,  Busxi  ic.  comment/ 


7.  Quando  verd  t  arbitrium  rcdu&ioniprerij  Iocum  paret.aliaqu*. 
fttocfcde  qua ira  dcfinuu cirt  L» fioncm  ulrra diimdiuru  rcductio. 
nemoperau  in  ptiix\i$.Donel,«d d.l.fi  4rbstrdtu.4inMm.1p.  de  Vab. 
Obl,  DemsHMt^Broncborjl.cent.i.  Ennnt.  c .\  o.quiatarocncV  vir  bo- 
Htti  lxhonem  aliquanto  infra  dimidium  uuquam  judicarer,  arbi- 
tnumcius Jerinitioni. /.  i.C.deKjcfcsn9VcntL  dcdimidio  non  fub. 
jectum  dittriac.fcd  &  ob  dimidium.c*  obdantnum  etiam  dimidio 
rnmusad  *quitatem  pullc  reduci.  Ratioquiaboni  viri  arbitnuni 
elcclumeft,  idautem  qualcelTc  dcbeat  negotijs  fingulis,  tnarquo- 
factiexamtncconfiftit, coque  vix  lubjaccr  cerrz dchnttiom  juris,. 

•V    cDfD.  sndj.fin.  Proprer'  modicaro  ramen  laefioncmaibitriumnon 
facildmutandumeit.TiiWw^  Cdft.in d.l.ult  »w»*i.Curocrnod  10. 
pretioempiionis  naturalitcr  quodararaodo  adroiflaenVmodicidc- 
ceptio,/» /  c4*/i.  1 6.$.pcn.de  JHinorib.tum  etiara quod in «ficifli . 
ombus  rcimajoriperrcm  minorcm  rion  facilc  pra-|udicciuri/./i;w.. 
defn  /j»/.&jr\Quandoigirurea  rcscx  mcra  arquitatcdcpcnder.ea- 
dcm  rccliusarbiuio|udicis,  fiadeum  resper  pamuro  conrenrio* 
nem  dcvcnerif  ,rclinquiraus./«C0*/f»0«/.  1  S7;i.i.de Verb.Obl. B*rt* . 
dJo\  chnttd.pijl  tsfngcl.tn  d.$.\  .lnSl.de  Cottr.imp.  lungchis  qa* 
pluribus  fupra potmmus  ml.  u  de  Arb.  Quid crgo  li  arbirrruro in 

ft  altcrutriuspartis  conferarur «-  voluntatcro.»magis  diCHcus;*  Iioc 
cafu  vinboniarbitiiumclcOum./.6./W^.f./.7.^  Comr>  SmpJ.f 
m  lege  a  4  Locatt.  l.ft  tsbertm,  *  o.de  Op  Ltb.  /.  j  .C  Jt  'DotSPromsjf  /. 
iHmposl. 09.$. gtner.de  Isere  Dot.  Atquc  hocita  li  arbrtrrodcbitorn 
umphciici  rehuquatur  quid  vel  quantumdcbcat.*/  sn  dd  nam  fi 
ejuidcro  voluntati  ira  conferatur  ut  Sc  arbirran polTit  ar>  dcbcar,. 
vcl  obligetur,roagisdiciraus  cotitra&um  non  valcrc,/  i.f.  Scave~ 
U.de  to  Q*o  Certo  Lo.i.  anod fdpe.  ff.S.i.de  Contr  SmpJ-sn  venden- 
du.  1 3 .CjooX.i  JtipnUtso.  17.de  Verb  Obl.  Dcmquc  in  comproroiflii .  • 
qu*ltionurocoiuroverlaruro  hoc  obcnier,  ut  Itridte  Sc  linc  redoo 
tione  valeant  prout  arbircr  pronunciaverir,  ut  bic  tn  1.76*  f  eW. 
incompromtJf1s.4c.de ts4rb*  Sed  hoc  quarcmrs  ita  fir,  pluribus  fupra 

,^  cxplicamus,/*  /  i.dc  Rccep.asfrb.  Vidcamus  iiultiroa  t  voluntasm  1 
arbiniumalterius  Cn  col/araquid  juris.In  hiscrum  pau)5  alrud  ob- 
(J  tinrr.fgirur  lcgatot  inarbifrium alrcriuscoil.uo, ncque  mcft  con- 
ditioli  arbitrerur,nequemoradonecarbitrctur,fcd  direCtoproar.*- 
buriobom  viri  lolvcndum  cit,/.i.J,i  ,de  LegiJfijilid4\.de  Leg.j^ 
Proinde  &ft  arbitcrpronunciare  quid  fcntiar, dctrcc^cr,  nihilomi. 
nus  bom  viri  arbirriuraclcctum  ccnferur  ,/.*//.  §.  1  CCcmm.de  • 

ll.  Leg  efr  Fidcicom;  Nec  t  rautarl.6\  dc  Condir.  &  Dcmonft.  quia  ibi  - 
afhrmatur  hoctanturo  ,  fi  iscujusatbitrio  hacres  juilus  fuent  fub  • 
pccna  cciu  oput  facetc,aibitriu»dcttc^lct,h*redcni  obidin  poe- 
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natn  non  inc  idc  rc,te  nerur  enim  ad  hoc  nihilominoi  ex  viii  bonf  ar» 
bitr*tu.inl.teftamente.2  7.tnfin.  ttd.  tit.  Illud  tra&atum  t  cft  intra  U» 
<juodtcmpusrcductiopctcndaHt?cui  rtitriginraamiorum  Vpatiu 
pr*fcribunt,cum  officium  judicis  ad  hoc  paratum  (it,«rg  //faw.  C. 
W«  Trafcrip.  t  o  *Z)  D.communiter.  tefle  Gail.  i .  O*/.  i  ^o.Decil 
confrL  jv.nurn. 6 o  Coftal.bic allegant  Hald.  tsfnget. tAtex.  Dc ntqae 
cV  Coitalius  diverfuro  in arbirratorc  ftaiuit,  hoc  elt  confcnfu  par- 
tiura  ad rem  aiiquam  pronunciandam  clccco.  Cofiai^in  dm  1-j.dt  ' 
Contr.  hmp.  Contrarium  Fachtnzusautumat,cV  huk  retdeccndiu 
clic  prafcripcum  perl  pen.C.de  7{ecep.*sfrb.Et  verd  quia  tndiltinc- 
tc  calcxconttitutaeil.iectecamquoqucad  arbitratorcs  perriuere 
diccmus,  F.tchtn.lib. f  .Lontrou.eps  -  Nam  quod  Doctorcspierum- 
quediftinguuni,  intcrarbitrum  8c  arbirratorera,  fciendum  cft  vq« 
cumearumdiverfitatera,nufquamtn|ure  rclaram  tih.Corraf.Ub. 
4.  fJft€tfceU.c,  1  f.  Vacb.  d.lo.  Phnc  illud  oroittenduro  non  eft  quod 
Coftaliushoc  loco  annotat.Monbus  Gallue  provocattone  a  fen« 
rentta  arbitri  pccnam  noti  comroittt  pnufquara  a  judice provora- 
to,(altem  primo.fenrentiaarbim  fucrir  probara.C»/?. btCsdc  tera* 
porc  quo  durat  potcftas  atbitrandt.probabilius  ita  rtatuimus,  utfi- 
niaturanno.*^./  }.$.fed&  ftquu.C.Comidt  Lt£ pnetcrquam  ia 
arbirrioex  coropromillb  electo.eumenira  intra  triennium  titem  fi- 
nire  opottc t  vtde  uoftr*  iu  /.  >  dt  %Arb.  Quanquaro  fi  tntcrfic 
parctura  um  zmi  finiti,  &  id  ncri  podj^  officiura  judlcis  tnvocact> 
poilc,  rooribus  obttnct. . 

Adl.fi  fodas.Sr; 
1 .  Tatlum  dtdeiAnda  filid  tx  btnis  cmmunibus  vaftt. 

J<  jQtttd  \UrtS ft  id  fAClum  utnfit. 

3 .  Ctmilidtnr  1*7}.  $ .  /  ht. 
4><impn{*JludMTUmanin\HMmm 

QVod  hic  t  rcfcrtur.  pacrum  qua  conv  cnir  ut  filia  uniui  ex  fo-  ll- 
cj|8,  e  bonis  commumbus  docetur  ,va)cre,id  manifeftc*  ar- 
guuJinepaccociufmodicomffaiiumetTc.  Baifaf.DD.bic.  Acram- 
etfi  hoc  a^nonnulhsin  utramque  putwm AHpmatnr tHolaud.  d  4 
VaUem\.conft  pertot,  Adcout     Vbaldus  fcripfcrir,  urraroqueopi- 
nionem  fine  pcccatoteneri  pottc  .7  etrusdt  rbal.intr.dtDuob,Fratm 
par.Cq.f.  Tarocn  vcra  hwjus  I. fcnrcnria  efi\  Nec  mutat  l.fi  focieta- 
tem.7).$.i.  eod.  quia  ea  folurrrraodof-  agirdc  impendijs,  parandi 
Iiberis  honorhcaufaerogatis.Quodrecteintetpretestconiequen-   Jj . 
rer  adiropcndia  ftudiorun*  cctuTcrunt,  ut  qimuuai  t\  iftt  ex  com- 

Nnnn  3  nanibui 


ijl  9.  B 08*11.  1C.  CCMMENT. 

A 

munibas  bonis  defumenda.  DD.q*if*pr*.  Ceteram  ah  horum 
impuutioncad  impotationem  dons  non  rc&£argumcnreris.Nara 
&  dos  in  colbnoncm  vcnit./.  x.de  CoH.  Dat.  quae  vcid  profequcn- 
dih^noris  vcl  ftodi|gratii  erogantur,  nonkem./.  qn*  pater^o. 
f*pr*  F*m.  Ercif.jnnc.  L  t .    nec  C*ftrc*f  deCeS. 

• 

1  —  

UBER  DECIMVS-OCTAVVS. 


DE  CONTRAHENDA 

EMPTIONE   1T  VENDITIONE, 


Tit.  L 

AB  emcte  vcndere  emptio  fc  venditio  diftt',  conrradtus 
daaram  vocmn  anus  eft.  Quicmit  emptor  ,qui  vcndk 
venditor  dicitur.  tot.h.t.  Vendere  tamenprocmcre  lulia- 
nusdixir./.  q*if**d*m.  7.  $.  4.  Probmpt.*dde S*  Serv.  Ext. 
SeEmi  .JMind.  Sed  pcr  abufum,  quiafi  propric  loquamur,  pccu- 
haris  cuiquc  voci  fignificatio  eft,  Abufus  tanicn  hic  vctetibusvi« 
dctur  rrequeniiorfuif7e#/.t/*f*r<*.  19.  ttkij^l.  <$*  DD.de  Atl.Emp. 
Ac  tametlJ  Cujacius  alitcr  fcnlit,  qui  exiftimat  id  dc  promiicuo 
ufu  locationis ,  condu&ionis,cura  vocibus  cmptionis  vcnditio- 
fiis  acctpicndum,  idq'*e  propter  l.fcqntntem.qn*  eil  to*  f*b  tit,  de 
jiElto*.  Emp.  C*j*c.  i%b.  f%  Obf  1  r .  Tamcn  fi  idcm  dc  correlatis  vo. 
cibus  his  utrifq>ieaccipiamus,  minimc  novumfucrit.  Planequia 
locatio  condu&io  criamemptio&  venditio  dicrafir ,  non  eftdu- 
bium,  idquc  maxira£  jra  in  locatiombus  cenfuum  acemphyteu- 
leosfuit,  Feflns  mvoce  venditiones.  venditiones  oltm  diceb*ntnr  cen- 
fornm  locntiones .  qnod  velm  frnRm  pnbUcemm  iocornm  vcmbnnt* 
U  cftiu  ufuctiamnum. 


AdUr; 

l#  Emfth  menditi*  fumA  tomr. 

*  OUm 
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2.  Qlim  dr  ftmmatic  tntftic  dtfta. 
3«  K^in  imttis  alienattc  en>puc/.is  ntmtnt  vtnhi 

mtm*  . 

4.  Fxflicdt*rl.i9'de  Statulibi 
6.  Prtfea  familid  dlienatic 
j.\yinemftic  ncn Jfi  juris gentittm. 
/.  V(us  nummi.  .  *  .  . 

•  : 

/^Eftura  cft  quod  hic  refertari  croptionem  ic  venditionem  Ho2  t 
V^die  nondici.prarrcrquamfiex  una,  paitcroerx,  abalicrapretiu- 
intcrvcniar.*/  hic  in  prtnctp.  &  §.  i.  C  eicrum  quod  oljis  »  &  pcr- 
mutatio  his  nominibus  lit  dnSta,  cx  hoc  tcxru  tonftar.  Scd  id  folcr- 
tioris  feculi  ufu  demum  fublatum  cft.  /.  1.  dc  Permut.  Cavc  ramen 
idcircoomncm  '  alicnaiioncm  vendirionis  nomine  putes  contcn- 
tam»^r  hunctext.ejr d.l:  1  .de  fPermut,juncJ.pp$rptBorum.  7*9 *fi  pater* 
de  %eb.  Eer-  Qui  Sub  Tut.  Ncc  ad  rem  t  facir  I.  liaiulibcr.  19.  dc 
Siatulib.  ubidicitur  xu.  tabulis  vcrbo  vcndiiionis  omnem  alic  . 
nationcm  contentim  ,cutadde l.pcut.%.$.  vcndttionis.  Quib.vModt 
Tign.  SoL  quiaid  nec  propric  ita  cft.neciudirTcrentcr,  icd  lolaoa- 
modoei  rnrcrpretatione  prudentum  quotics  eadero  fubcft  ratio, 
nimirum  quod  nonnullis  cafibus  quibus  cmpuo  6c  venditio  eft 
pcrrrufla,reliquac  qnoquealienationes  permilla?  veJ  inhibira?  vidc- 
anrur  utmd  bult.C.de  Rcb.  Ahen.  T^on  %Alten>.  Vctbi  graiiajcgc- 
x  1 1  Tab.  vcndcndi  ftatultberos,  id  eit  fcrvos  iub  condiuonc  libo- 
rws,  faculrascrar.ld  juris  aothorcs  tiuintcrprctari  funt,  utctiam  f 
ad  rcliquosp^rtincat  conrradus,nimirum  ut  &  icgare  ftatulibcros, 
&donarc  CiiconctftnmSDomtnus  Btoncbor&.i.  Enant  c-rfi.Quibus 
accedit  quod  omnis  familir  alienatiu  vel  t  mutatio  ferc  pcr  imagi-  H 
n  iriam  vcnditioncm,  fcu  alicnationem  pcr *s&  libram  ficri  folct. 
TamcruVairo  Scrvolara  fccutus  ncxum  lolummodoad  cbljga- 
tio  -es  rctu  lir.  Varro  lib.  6,  de  Ltng.  Lattn.  vide  Vtp.  tn  frag.  ttt.  19. 
ScJ  hac  de  te  alibi  plcnius  agimus.  vidc  bubuL  noilras.  lib.  1.  c. 
Xjt  per  tot. 

Quodautem  hic  ampHus  rcfertur  pecuniam  non  tam  ufuro  ac 
doroiuiumex  fubftaniia  pr* bcrc  quam  cx  quanurarc,  id  alibi  la* 
tius  cxplicuimus  yvtde  qut  fnpftmus  fuprain  l.  oW*ckr 
Credtt* 

jf,Eftaurem.)IIlud  rc&c  dicimus»conrracrum  t  hunc  jurisgentfuro 
cfsc,  quod  idem&a  pcrmutatione  oiigincm  habear,  &  lococius  r 
omniumpopulorummoribus  furrogatus.frxr.jft  Insl.de  Iure  NaU 
to*Mfr  Cw.fl^  lationcro  dc*  ^ 

'  ns&ra 
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roam  Principum  Conftitationibas  teceptim  ,  longa  abexrat  via » 
Cttmcertiflimumfit  ufum  cias  &cmptioni$ac  venditiouis  *e- 
tultiffimumcftc,  adcoquc  diu  fuifle  receptum  antcauditum  Ro- 
roanaecivitatis  nomcn.  Genefxi.c.verft  s.  fmthddWnbr.b  i.C. 
Xefc.V end*p*unum.  ty. 

Ad  1.  hxc  venditio,7. 

T)Rincipiurahujus  legtsperriuet  adeaquz  pofuimus  fupraiVr/. 
JL  foc1etMtem.76.cMm U.fen.VroSoc.  ubiplene  Jocuiraus  an  6V  qua- 
renusnegotiuraquoquein  alteriusarbitriumconferri  queat. 
$.r  JAd  hunc^vidc  chj*  pouimus  infra  in  1 .1 .  dc  Pcrmur. 

Adl.  in  vcnditionibus.  9« 

>  vtnditit  vitiMtnr  di/ftnfu  Mttrmt* 

2.  Jjhtidfiin  ipj*  itutrMttu  dt(ftn]nmfit% 

3 .  £»idfi trrMtum  ft  in  mtttrU. 

4*  /fe*#f *  1ttAYe  d*verJ*m  btcltnus  fi  qnkm  in  ttntrd* 
itAus  ttttris.  &  num.  6. 

4.  J^id^misfit.fiinfdrtttdntnmvtndiumdttridjttr^ 
rmnm* 

Exflitdtnr ULtbti^y  inftod%  & iai*  dt Acl. Emf  & 
l»4J.bj.dr  num.f.  aco, 

io.  Dt  trrtrt  nmifris  nnid  jnrjs. 

TJMptio  vcnditio  qaia  t  confenfu  ronftat,  diffenfa  ac  error*  eon- 
Jtltrahcntiara  vit  iitur.Idcjue  in  primis  ita  eft,  fi  in  corpore  Cn  dif» 
fenfum,  puracom  emptor  deftiche,  vendirorde  Pamphito  fcnti* 
tct.text.bic.  Quod  fi  iu  Jp(ocontra&udifle*fam  *fit,cum  unuj 
veiidi  altcr  donan  poraret,contra6tum  non  fubfiftcre  fupra  relatu 
cft %in  l.fiego.  1 8,de  %eb.  Cred.  Quid  ergo  fi  crratum  Cn  1  in  niateria, 
vcrbi  grani.cum  vcnditorde  plumbu,  cmptor  de  argento  fe  agcrc 
putarctfmagis  dicimus,nec  his  cafibus  emprionem  fubfifterc.*/  kic. 
in  §.fin.  &Mi.  Ncc  ad  rem  pcrtinet  t  quod  conrrarium  eft  m  pig- 
norc/.i.  $JmM  Pign.M.  itemjue  in  HtpnUtioneJ.i  i.de  Xerb.ObL 
Hoc c nim  ir a.quu  inrcrcft  recipicntis.cx  muruo ac  ftipulatione  po- 
tiiis  aliquid  ctfe  in  obligatione  quam  nihil,  cum  f  eontra  in  vcndi- 
rione,  intcrfit  potius  cmptoris  obligarionem  non  confiare,quaia 
fubfiftcrc  inrc  vihoricadcquacft  adum-Eicipcfi  tidqucd  vcnir, 
ver4gr.  ars  proauro  vendirum,cx  rarte  n  odour  aurum.hoc  enim 
cafu  magis  dicimus  empiioncra  cticj.qnid  umtn.  i^.tnf.b.i.nbtvtde 
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htrtcremUtifti.  Sedexcipiuntf  inrerpretes  aregulahac  (qua  dici- 
musdiiTenfu    in  raatcria  vitiari  emptioocmj  fi  intcrfitemptoris 
potius  contractu  mancre  quam  infringi.Vcrbi gr.fi  aurdro  pro  arre 
TenicritiRectequidem,4rg.  d.l.  1. $.  fin.de  7  ign.Atl. ejrdd.ii.de 
Verb.  ObL  urinfra  tractabirous,i»  /,  14.  hic.  Perperara  tamcnt  in  7* 
cara  rcm  allegatur  1.  Labeo.  4;.  infra  eod.  Ceterum  cadcm  rcxtui 
noftro  repuguare  videtur.quia  ibidcm  refcrtur,  eum  qui  aurichai. 
cumpro  auco  vendidit,  tencri  ut  aurum  quod  vcndidit  prscftct,  cui 
t  accediti  yi  s~tcrilis.2\.f.  quamvis.inf.de  A(l.  Emp.&L  ttuioffcij,  St 
6 2.$.  1  Jtic.  ubi  dicit ur  Jicct  eroptio  non  tenear, tamen ex  empto ac- 
tioneroefle  in  id  quod  intereft.  Sed  inutraque  ea, excmpto  actio 
dicitur,  non  cx  cmptopropria,verum  infactum  actio  exnegotio 
qualicunquc  contracto.  Quodtametfiob  defectum  confenfusin 
raateria,  non  valet  vi  eroptionis  directae ,  efficax  tamen  ex  mcra  ar- 
quitateeftproducendx  actioni  in  factum,  ut  fcilicet  vol  materia 
praeftetur dc qua  fuit  actum,vel id  quocj  inrereft  loco  ejufdem.  Ita- 
queibiex  empto  +  actio  dicitur,  quae  deficiemi  exeroptopropric  .#» 
furrogaturin  facrum.-quaeque  alibi  infactumacriodiciturexpref* 
se\  Lojfa.&.f.t.de  Relig.tjr  Sump.Fun.  uti  Sc  c  divcrfo  alias  f  de  dolo  i«« 
actio  dicitu  r  quae  ex  ipfo  con  tractu  ob  dolu  m  commiilu  m  proponi  - 
tuij.fi  fervw.ii.inpriuc.deEvict.l.i.  C.deDoto.quaidcirco  matead 
tuulum  iilum  efi  relata.  vide  iaiius  Suht  il.no  s~has>  L1.C.10.&  II.  Sed 
dc  notandum  ex  hoc  rextu,  errorct  nominis,  cum  de  corpote  con- 
sto,cootractumnonvitiari./<*c./.Ji  quis in  fuvdo.  deLeg.i, 

Adl.quid  ramen.14. 

1 .  Si  as  fto  auro  veudatur,  quidjuris. 

2.  ConCiJiatur /.41-$. finM. 

3 .  Jguid fi  corfus aneum fro  aureo  veudatur.cum  minori  ex 
farteejfettale^ 

4.  J%»id fi  fue  dolo  tale  ejfe  dixerit. 

5.  ^uidJ/quidcommendandicaufidicJumft. &num.6. 
7-  Ji>uidftaurum  veneat  frodre.  &  num.i. 

9  Jgwfdfi  exsfarte  resfittalis  pro  quali  venit . 
10.  Jguid  \urts  fifieb  commeniationem  dolofim  deceftio 
uccidat. 

S\ aes  pro auro r  vendarur.contracrus non  CubCiftittdixifupra int.  *» 
y.ubi  &  hac  IreUta  efi.  Hoc  ita,  nifi  corpus,dc  quo  actum  cft,  cx 
partcialrcmfitaurum  vclinauraturo :  tuncenim  conttactum  va- 
lcre  magis  cft, nt  hic*  Ncc  mutat  1 1,  curo  ab  eo.4 1 .f  .fin.  infra eod* 

Oooo  quia 
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quiaibiagiturde  naenfa  argcntofea  argenteis  laminis  coopetta,. 
argentove  inclufa:cujusgcnciis  mcnfr  veteribus  ufiiatat  viden- 
tur./.?.*.  i.inf.dc  SnpeU.  Leg.Vltn.ltb.  i  j.c.  i  J.  de  mcnfa  Tibert^y/c* 
lum  nos  agiraus de cocoipore  quod cx  panc  faltcm  rale cft  pro  quo, 

>♦  vcndiiur.  Quain  rc  tamcn  t(qua;ri  potcft,  fi  corpusirncum  proau. 
fcovendarur,cum  imerim  cx  minori  partc  moddrale  fit.an  non 
rc&c  in  id  agatur  quod  dccft?  mugifque  admittimus,  agi  ideo  polTc,, 
fi  a&umfir  ipcciatira  utaurumclfcrpurumi.Vcrbi  graria,  fi  vrndi» 
tor  malfamproauroducatorum  vendidcrit,  ut  majus  pretiuraex- 
torqucrctndautcmpoitca  deptchcnfuracft  vilius;  &  re&iiisdici- 
mus,  hoc  cafuex  empto  rcftituendum  quantopluiis  cmcrit,  fac. 
/,  68.  $.  i .  &  i.  htc.  junc.  I.  Iultantu.  13.  $.  ft  vendttor.  de  tAct.  Emp^ 

4«    Idcmquc  igitur  erit,  tfi  finc  dolo  raleraclTedixerir,  nonquidera 
commcndmdi  caufa,  tcd  uc  prtcftcr.pfr  l.fciendnm.  19.»*  primctp4 

j,  detsEdtl.  Sdtc.  Aliud  tamcneft,  firoaira.fortaflct  vclalia  rcs  com- 
mcndaia  fit  ingcnerc,pa6totamencmprioni*dc  fpecifica  qualita* 
tc  convencrit  mhil ,  /.  ea qua.  43- infut. h.  t.  Quando  igitur  id  ita  fity. 
in fa&o confiftit,eoque  id judicis  cogniiioni  ac arbimo  rclinquen. 
dum  cft.^er  text.&.  DD.in  d.l.fciendum.  «..dtctum.de  ts£d.td. 
6,  Naracommcndatione  firaplicius  ^adhibita.ptopius  cft,  a&ioncm 
omnem  ceftare,  nifi  \xC\o  fortcexcedatdiroidium.  ex  l.  2.  C.  de  T{e- 
fctnd*  Vend.  Quid  crgo  fierrorc  venditorisaurum  vcncat  prozrcf 

7*  ( dixirausenim  t  hoc  cafuemptionera  conftare,  quia  interfiremp» 
toris  ratam  potius  manere  qu*m  infriogi.  fupra  tnl.  f.  h.t.Jputa 
ob  crrorcm  ra&i  rccte  cx  vcndito  agi.ut  emptor  vcl  juftumpte- 
tium  fupplcat.vcl  rem  inemptam  fieri  finat.  idque  ctiam  ita  cile,. 

*•  taractii  lxfiodimidium  non  cxccdat.  Movct  quod  facii  tcrror  non- 
nocet,  /.  error.  t.  de  lnr.  <^F*c./£».Quandoenim  dcceprum  in  ma. 
tcriacmprorem  indemncm  fcrvari  xquum  c(itd.L  quiofficij.6i.tn* 
frk.  h.t.  cjr  altbi.  eft  etiam  xquum.indcmnem  fcrvari  venditorera. 
hoc  igitur  dubitabit  neroo,cum  propter  bcnignaro,  squitarem, 
tumquod  actio  hxc  non  rainuscxunaquam  altcra  parte  borue  fi- 
dcicft.coque  liberalcra  admittit  intcrprctationcm.Planc  fi  maiTa. 

9.    cx  t  parrc  falrem  fucrit  talis  pro  qua  cam  vcnditor  alienavit,id  pcr- 
indc  mctiendum  cxijs  etitquae  dcemptorc  deccpro  jam  dillcrur- 

j»,  rous  lare\  Illadomittcndum  noncft,  fiob  commcndationein  ^vcn- 
diroiis  dolofam  emptocademendum  fitinducfus,atauc  italzfas, 
non  «dilitia  actionc  autcx  empto,  fcd  tolummodode  dolo  agi.  /. , 
qnod  venditer.  37.  fupra  de  Dolo.  lunge  quaz  nos  ponimus  latiiis 
Ttt pra,  in  L  & eleganter.  7#  f. non  folum.  nnm.  6.  &y.de ^DoIo.  Planc 
quod  alij  autu mant  lurc  Canonico,  fi  dolus in  ncgotio  intcrvcnc- 
litjid  ipfojuicobhoc  nullum  cflc.-ab  intcrprciibus  quidcm  an- 

netatuiu 
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notatum  t^T^sbacbM^-tit.S.  num.^.allegans^Bald-in  c.i.ex.dt 
Tlus  'Petitjafon.in  %.actionum.  Inf.de  Act.num- 3  6.fcd  id  commoda 
accipicndum  cft.fi fciliccrdoluscontractuidcdcrit  caufam.  Cum 
Canones  imitari  Icgcs  aon  dedigncntur.c.i .  dt  Novi  Op^Nune. 

AdUctjfi,  rj,  §,/.  &firu 

9 

QVatcnus  quis  prxfentia  aut  acru  proprio  confenriendotertia 
in  alicnationc  rei  fuae,  fibi  ipfi  ptacjudicet  vel  minus  ,  fu- 
pta  pofuiraus,  in  /,  Gaius.  de  Tigu.  %Acu  &  rnrfns  in  l.  qui  rem.  t  s* 

Ad  1.  quod  vendidi,  /5. 

1.  Dominium  rei  vendiu  non  trdnfit  ad  emftoremjififdt 
abfretU  habita. 

j.  J%uAtth&  iditafit. 

3.  Vtnditori  rem  vtnditam  fignori  ejfe^&qttdtentth 

4.  Rei  trdditione  fignusexffirat. 

$ .  Sed  dominium  rtmanet+pud  vtnditerem. 
6*  J%uandovcnditerfdtm  emftoris  fcquatur. 

7.QonfuetudoHollandi*.  4/ 

/.  Cofialius  netatusin  interfretatione  hu\us  nuterul 

9.  Ji>u4  res  domino  a  colono  aut  inqmlino  fignori fint. 

10.  Jgudflio  fngularis  ad  tonfuetudtnem  SaxonU foluta. 

11.  Confi/ium  authoris  vtnditortbm  immobilium  tutum. 

NOn  tranfir  dominium*adcmptorem  nififide  dc  prctio  habl* 
ta,authocnomine  alias  fatisfacto,**  bic.  &  %.vcndit*>  /»/?. 
de  Rer.  T)iv.  Quod  ita  accipicndum  cft  ctiam  re  jam  tradita:  nam  fi 
f  nccdumtradita  fit.alia  quoque  rationedoroinium  apud  cmpto- 
rcm  mancr  ,quia  icilicct  non  pactis, fcd  traditionibusdcmum  pro- 
prietatcm  rerumccdcre  oportet./.  traditiombus.C.de  Pacf.Piane  iU 
lud  expcdirum  r  eft,  vcnditorem  quoque  rcra  pignori  retinere 
pofsc  ,  donec  fatisfiat./.7*7j4»*7.i3.  §.offcrri.  de  yfct.lmp.v\on 
quidcmut  proprium  pignus  fit ,  curo  res  fua  ncroini  pignbri  cf- 
fc  quear,  /.  (jaius.  de  Vign.  tAct.  fcd  impropriuro  tantum, vcl  qua- 
ilpignus.  text*  in  d.  I.  Mianus.  $.  offerri*  verb.  auaft  ptgnns.  R  e  ta- 
mch  tradira  pignus  f  exfpirare  diccmus :  cum  rcs  fua  nemi- 
ni  rcac  obligari  qucat ,  /.  qui  rcm.  1  f .  nbi  vidt  noslra .  Vepof 

Oooo  2  Uncaut 
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/,  ncque pigHMS. de  Rcfr  Imr.  cV  interire  dominiuro  rctineri,  nifi  fides 

jt  dc  prctiohabita  fit.ldcoqucco  cafu  *  rcs  vcndita  rcctc  vindkatur, 
fjjam  traditafit,ut  paulo  poft  pccunia  folvatur,  idque  eriam  tura 
cum  cmptor  ccdir  bonis.  Atquc  hoc  curia  judicialis  rcipublicsc 
Amftorodameniis  |udicavit  hoc  ctiamnum  anno  i6o8.Quando 

g.  vetd  tvcnditorfidcm  eroptoris  fcquatur,  facti  qua-ftioctt,dc  qua 
Doctorc&fercitadefiniunr.utti  foluriopccunia*  lndicm  dilatafit, 
autconlimiliaincontractu  accidant,vcndiror  fidem  illtus  vtdcatuc 
C*n(ntt*49  Lcums^Scbnetd  ejr  tiij  tnd.$  vcnditA./nf}.  Atquc  id  hodie  ita  mori. 
'  7*'  bus  Hollandiar,ubi  ncgotiationei  t  hac  tempcftatc  omoium  firc- 
quenuftiir*  funt,  fervan  vidcmus.  Nam  vcnditor  rci  vindicatione 
non  utnur,  li  indicm  lolutiodilatalit.  Flanequtd  Co^alius  hoc 

8.  loco  annotat,  t  in  locatione  quoqucconductorcm  dommmm  fi»c 
tuum  noncon(cqui,nifipenfionc  ioluta,^*/7  H«rt  amem  a/I  gat  m 
Ift fervms.6 1.$. locMVt.de  Fmrt.  ld  nufejuam  ttla:u  cft.At  ccotiifario 
contiat  conveniri  polle  utfructus  dumino  \  ignori  finrpro  penfio- 
nc,  tex.  in  d.$.  locAVt.  id  vcrd  ellc  non  pollet,  niii  frucrus  coloni  fie- 

9     tcm.d.i.nequt pignmsA\\*c\  vcro  conftar/  domino prardij  ui bani  in. 

vccra&  illata.pracdij  rultici  fiuctuscriam  ucnopignoricllc,  I.A.& 
,0-  /.7.  J.  1  .Qmlf  ^Cod.  Ptgn.Tac  Contr-  Scd  ad  rein  :  Quiaconftat  t 
moribus  iaxonia?,  Holiandia:,  Tranfifulanix  hvpothccam  inimo- 
bilium  non conftitui,nili  judiciocbnftituram,  quarftio  rooraefl,An 
vcnditor  rei  partc  pretif  acccpta,pro  rehquo rcm  tradiram  conven- 
tioneejtrajudiciflhypothccz  icuncrc  quear^ira  lciliccr  urali|shy« 
pothecanjf  r>ofterioriDti>prarrerarur?quod  no  vidctuc  per  clegan- 
tem  tcx.w  l.i.§.fin  de  Reb.tor.Hieron.Tremt.tn  Dtfp.de  Contr.£mp. 
aUegans  fJHoler.  i.bemefi.c.A.qnt  tta  refert  jmdicatmm  <rj7*.Wcicr>bc- 
ciustamcncontrarium  llarun,  Conpl.  39.  Prior  vcr6  lententia  ra- 
lioneni  habctcum  loknnirasftatutldcbcatobfervari.Egoin  hacic 

,u  itaaliqoando  confului.ut  vcnditor  qui  temptons  hdcro  non fo- 
qiicrerurtlegeconrraauscfrtceict,u(  ufuraquidempnedij  cmptor 
fubcrer,  poilcflioncm  vcro  ac  dotninium  venditor  rctineret  doncc 
prctium  folutum  ei7er.<rrg./.  i-Cde  Pall./nterSmp.ffrVend.  Er  clc- 
gansroihi  hac  in  rc  Conluctudo  Ttanlilulania»  videtui,  quaole* 
rurnque  fit  ut  vcndiror  przdium  ni  n  ccdat  antc  ulnrrum  num- 
mum  folurum.Eaniroiiumprofpe&uro  lcmper  em|  toueft,quod 
non  jntelligatur  pern  iflionc  ufusrcm  ipiam  tiadidiiic,  ptiulquam, 
puta  acccdat  ccflio  judiciahs. 


Ad 
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Adl.Labco.2i. 

QVade  enunciandocontra&u  tra&amur,  cV  incujusfavorem 
vcldamnum  lscxpucari  dcbcar,  fupratra&amus  m  Lvsterh* 
bus.wdcTact. 

Adl.hanclcgem.  22.  I* 23, &  24* 

REsfacra,jeligiofaaorpublicaperfcvondi  non  poteft,  modica 
tarocnalreri  anncxa  vcnditur  recic,  jurc  fcilicct  acceflionis./. 
tn  modicis.i4.htc.  &  l  cjt44.dAm  bi.de  Accj  7ter.rDom\ 'ndc  quemad- 
modum  vendirocaiho.ctiam  juriididhoci  coliarrens  vcndira  ccn- 
{ctut-Covarr.Tract  q  \%num.\ o.tJ^cnocb.lib.^.Prdfump.f  7. dcju»  ^md/Tnm 
le  quoque  patronatus  d'cimu»,tainciii  id  alienari  non  poreft,  c.quia  L*9$9  ' 
clertci.de  fureTatron.zUcmn  raroenuniverfitare,rranijre  n€ti,glmJmWM'' 
C  Canontstn  in  c  exliteris.  7  eod.  ttt  Niii  pu  ta  habcatur  feparatim,. 
Cejial.  bic.  Dcniquc  cV  cx  hoctextu  Panormitani  fcntcntia  rario» 
nereaccipir,quiexiftimar,  Iicct  judextccularispatronum  jurepa- 
troMatus privare nequcat,  6cri  ramen hoc  poflc per  univerfiratem. 
jibbas  inc.  cum  iaict.  de/nre  T*fr#».Idque  itaadmitti  poreft  in  jure 
patronatus,quippe  quod  &  apud  laicos  elle  poreft.  Quod  ramcn  6c 
uade  decimis  intelligi  poile*  ubi  fcilicet  cse  a  laicisquoquecx  Co- 
fuetudine  polLdcniur.  Scd  inrebus  mere*  facris,  uriecclciia  ipfa, 
earcnusconrrarium  forer,ut  ca  alienationc  tcrnroni  iprincipe  iai- 
codiceccfi  priori  non cximcretur.Quod  accidir  in  alicnationc  pro- 
▼  inciarum  Vltrajc6ren(ium,quas  Carolus  Quintus  Impcrarorab 
imperio  *  ccclcfia  parrimoniocompararar.Er  rationcm  habcr,cum 
ccclefiacommercioexemptailr.  cmquareldm*  1  /.  deStmou.  cV  unuw 
adeoeius  dominium  intclligatur  iolum. 

Adl.fTita.25«f*i. 
Vide  quc  ponirnas inftlKtnl.remalienam.iS.de  Contr.imf. 

Ad  Kremahcnam.2S. 

i-Res  ilitna  tjuare  fignori  dari  ncnfefit,  fojTit  Umen 
vendt. 

2 .  Feuda  mu)    ijuatertnsMribusGermAnitdr  G4IU4  ve*~ 
defftmt.. 


R 


£m  alicnam  vendi  tponeexpcdtturoefr'.  per  bnnctext.  Pigrori  ^ 


kramen  quod  alteriuseft,dan  non  poilcr.  l.tem  nltenam%dePtgn0 
mact.hc  rattonero  diflciciwe  alias  fufius  traflamus,  hb.f.Snbt.cf. 

Oooo  $  hic 
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hicigitar  monui&e  fariseft.nonminimam  qnoque  eam  rationeoi 
cfsc.qudd  pignus  8c  rcm  afhciat.quod  contractu  tertij  cffici  abfur- 
dumforct,  eraptiovctdcoroplcturobligatione  perfon*  cumqul 
actumcft.Nam  6c  fatisfit  huic  obliguioni  fola  traditionc  vacuae 
pofscflionis. /. 5 >& l- a f . §• i  .f*pra eed-  ncc  ex  cmpto ac tio  adverfuf 
Tcnditore  m  cft,  quamdiu  rcs  non  cft  evicra.  /.  qui rem.  Q.de  Evictm 
pignoris  vcrdcontractu*  ab  initiocVquam  piimum  compertum 
cftcam  alienaraefsc,actionem  contrariam  admittit.  Li^.tmor.  §, 
€ontr*ri*m.deVign.tAct.  Illudcx  moribus  t addcnduro. benefiria 
qu*  fcuda dicimus.  a  vafallis  vcndi  non  pofsc,  ac  ne  quidcm  ld  ]u- 
xisetiamquod  ipfi  beneficioacccpcrunt;  qutneodcm  cadanr.  c.im» 
perUlis.de  Vrobib.  Feudi  tsflien.pcr  Lot-  c.  imperialcm.de  Prohib. 
Fctid.  Ahcn.pcr  Yrid.  Sed  hoc  moribas  Gcrmini*  rcccntioribus 
vix  obfetvatur,  teftc  Zafio,qui  tamctfi  eam  confuetudinero  non 
probar,  fatcturtamcn  durumfore.fi  iila  cvertstur.  Z*f  ptr.  9.  de 
Feud.num.  12.  Idemqucde  Monbus  Galli»  tcftatur  ReburTus,f» 
tract.fuo  Feud.&Voer.mDectffuisJocisdsverfts.PhncSc  ipfojure 
feudorum  alicnationem  ficri  domini  confcnfu  poftc  ccrtum  eft. 
5eddehisrebusfortealias  «actandi  occaijo  commodioxcrir, 

« 

Adl.cumin  lcgc.  3  3. 

Videde  interpretandis  pactis  atnbigois,  qux  ponimus  fupra  imL 
vtteriym.de Pact. 

Adl.fi  cmptionc.  34* 

PRtncipiumhuiuslcgisexplicatumeftinI.vcteribus.de  Pact.  u- 
bi  vide. 

#.Final.)Turor  rcm  pupilli,  procurator  domini  erocre  nequir.  tex~. 
hic.  Idque  ufquc  adeo  ita  cft,  ut  id  ncc  per  ic  ncc  pcr  aliuro  agcre 
qucant,  unquam.  Quod  fi tutor, curator,  vel  procurator  functio- 
nis  ai  »'uscontrariumegerint,  rcm  aroirtunrcV  in  quadruplum 
puniuntur  l.nonitcet.^6.infraeoa\.Ncc  murat  I.  cum  ipIc.j.C.  h.t. 
qt|ia  ea  proccdit  cum  rcs  pupilli  palam.hoc  cft  in  auctione  r ubhca 
bonafideatutorecomparatur.utcVl.  j.§.  pcn.  dc  Auth.Tut-  acci- 
picnda  eft.Conttat ium  taroen  eft  fi  cmptio  facta fir  mala fide.  d  /.  y. 
f.i.dc  Autb.Tut.Scd  &  tutorcuiadminiftrationon  incumbit,  bo- 
na  fide  tanquam  extraneus  a  pupillocomparat  rectc  /.  tutores.  f>.dc 
jfntb.cf  (onfTut^Minufquc  ad  rem  facit  l.to ior.j6.de  Adro.  Tut. 
quia  ibi  tutor  non  emit  ipfe,  (ed  eroitcxtrancus,  quo  ron  folvcnte 
prctium.tutor  pro  illo  prctium  cx  fuispecunijs  pupillo  comulir, 
itaquc  rcm  rctinuic 
1  Ad 
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Ad  1,  quod  fapc.35. 

- 

lv  i^sfrrha  quare  dctur. 

2.  otf*  arrhada/ione fermijfum ft  k  ctntrattu  reJ!Ure9v§f 
wtinus.&  num.}* 

4.  Conciliatur  /.  con/rac7us>C  deFideJnfr» 

Priucip.)y^V  Vod  arihx  nominc  datur,  non  idco  t  datur.quia  fine 
V^anhaconvcntionon  fubfiftat,fed  ut  clatios  conftet 
jam  convcnifse  dc  pretio,&ita  comractum  efscperfectum.  per 
hnnc text .Quod  plene  arguir  tiniquum  forc.fi  arth«  pcrditionc 
permifsumdicamusacontractu  rcfilire,  Quiaid  ctiam ubi  artha 
inteiveuetit  haud  alitcr  ficiipoteft,quam  routuaparrium  convcru 
uone.l.i.Q.QMdfi.Lic.stb  Emp.  Kjcced.  Rccte  igitur' vctufti  intcr- 
pretes  Ioannes  6c  Bulgarus,  mhilominus  t  in  id  quod  intercft  con- 
tra  renuentcm  venditorcm,  &  in  prcti j  folutionem  vel  id  quod  in- 
tcreft  contra  cmptorcm  agi  pofsc.  Hald.  in  l.  contractus.  C.  dc  Fide 
foft.  Hart.inli.de  Vubltc.  Oldendorp%claJJe.4.act.2.  Fulgofius  qui«. 
dcm  divcrfum  i~cnfn,bic &  in  l.  contractus.  C .  dt  Ftde  /»#r,  fcd  lcn- 
tentia  ciusdcrouro  recepta  cft  in  fpccic  1.  contractus.  C.dc  Fidc 
Inftr.  quarodin  fcilicct  cmptio  nonduro  cft  pcrfccra.  Nam  Gca- 
dcro  perfccta  fir,  rccte dicimus  quod  firmaadar  probandzve  tei  ac- 
ccffir.in  cjufdem  everfionem  interpretari  nonpohc.  argJ.legata  <»- 
ntiltier.de  Leg.  i.  Nccmutat  H.Ucontractus.C.dcFide  Inftruro* 
quiacaproccdit  in  cmptionefcriptoconcipienda,necduro  tamcn 
perfccta.  vidc  Subtil.noffraeJ.i.c.io.Dominum  Bronchorft.ccnt.x.q. 
y*.  Atquc ita ccnfuetudine  rcccptum  eft.  Nifi  taroenalrud  corvc- 
nerit.  d.l.  2  .CQuan.Lic.j4b  EmptJ.ult.inf.de  L.Qommij[.Mud.hic* 
%. i.jPcrtinct  ad ca qua* pofuimus  in  I-76«  &  fcq.  fup,  Pio Soc,  ubi 
vidcqua  pofuiraus  num.j. 

■ 

Adl  eaqu&4?« 

Vidc  quac  ponirauslatc  fuprainLi^.h.t.num./.&inl.;./*  nofffe* 
lum.num.7.fuptadc  Dolo. 

Adl.cumab  ea.45, 
Vidc  l.quid  tamcn.14.fup.ra  cod.qu*  folct  opponLSolvybidemv 

A4i 

_  • 
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Adl.  non  licctf*6. 

ADhanclegem  pcrtinentia  5c  quatenus  magiftratibus'  nego- 
tiariliceat  vel  minus,pluribuspro(ecuti  fumus  fupra,  de  Rcb. 
Cnd.  *d  Lprmcipdlibus.  ubi  &  nonnulladiverfa  annotamus  moii. 
bus  introdu&a.  Et  quidcro  ipfa  quoque  lcx  harcibicxplicatacft. 

Adl.  Scnatus,  52. 

SEnatuf-confulto  cautum  fuir,  nc  cui  domuraqaoplus  Gbiac- 
quircret,diruere  liccret;  ncvcquis  ncgotiandi  caufa  quid  ex 
dirutis  emeret  vendprctve ,  pceni  in  eum  quiemiflct,dupli  cius 
quatitiemptum  elTet,conftituta,in  «rariumconferendi:in  eum  vc- 
roqui  vcndidiflet,utirrita  ficret  vcnditio,  &  pretium,fi  id  jaro  fo- 
Iutum  fir, cmptor  ob  duplumafe  illatum, repctatirvr. bic.  Quo 
fcnfualibirefponfumeft.ab  utroque  prctiumporna;  infercndum. 
lama  vcnditorc  quam  cmftott.LuUM D*mn%  inf. 

Adl.Buda.55. 

1 .  Arfurncntum  huius  /• 

2*  UltneUi  okfervAtU  notandd. 

3.  Rejfonfnm  ^Authoris  de  mdterU  fraudulenfd  ven* 
ditioniu 

4.  StatutumTrdnJifuUnU. 

NVdaarque  iroaginaria  f  venditio  nulla  eft.  m  bic.  Sed  eam  in- 
rcrvenicntc  prerio  non  facile  prs&fumimus;  l.  im4ginMr1a.de 
~&M»f*r.  nifi  tarocncValia  indiciorumadminicuIaconcurrant.Ap* 
polite  ver6  *•  Mud*us  perhibct,conjuges  fxpc  in  fraudem  uxorit 
autmariti  fubornarcagnatos.quibus  bona  fua  vendant,  cV  partea- 
liquapretij  foluti.cutentfibi  alicnatadonaiijei  fcilicct  Icgc,  ut  is 
culdonatur,  reliquum  prctij  pcrfblvat,  Sc  inox  a  morte  ad  hzredcs 
fuos  ttznfcu.tJHud.bic.  Quod  cum  mihi  1de  fadro propofitura 
cfict  incaufaharedum  V.  Nobilis  Hcnrici  a  Rcchtcrcn  Dominiin 
Almelo.Qui  fratri  uxorisfuzcaftrum  de  Almclo  curo  jurifdi&io- 
ne  &  diftri&u  vendiderat,  chirographo  de prcrio  acccpto.quod 
pauI6  poft  uxoli  fuxdonarar,  cumomnibus  bonis  fuis  rehquis. 
Rcfpondi  venditionem  imaginariam  cfscfmaximc  cum  ipfe  ina. 
gone  mortis  dcgcns,  vchcmcntifilmaaffirmaiionc  dcclarafsct.fe 
etiam  tuui  dominum  in  Almclo  cfsej&  confequcmcr  vcndirio* 
»«n  ofsc  nulUm. pcrbuuc  texuScd  in  ca  caufa  ctiam  1  illud  11- e  mo- 

vcbar, 


I 
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vebat, qwod  venditioca  videb.uur  facta in fraudcro  juris  Provinci- 
aIis,quocautumcrat,ne  quifpiam  ufurofructum  fibi  rctinercccfsi 
proprietate  pofsct.prortcrquam  ultirea  voluntatc.  Idcnim  in  pro- 
pollio  ,rc  ipla  hic  agiratu  per  uxorem  parebat,  qua;  maritu-m  blan- 
ditijsadhaxvidcbaturadcgiisc. 

Adl.cum  vcndcrcs.59, 

X .  Argumentum  legis. 

2.  Ratio  etufdem- 

3 .  Conciliatur  /4 1 5.  f.  1 .  de  Evitt.  ejr  num.4. 

5.  Vfusftttttusver.ditiac  evitlt  ratioaut  jurisalteriujfi* 
miits ,  quid  diverfum  kabeat. 

$.  Exflicatur l.\%.%.}.deVerb  ObU 

7.  Confuetudine  hodicrna  tjuid  diverfumfiu 

FVndus  fimpliciter^  vcnditus,  fine adjedtione  uroptimus  maxi- 
mulquc  efsct,non  nerefsaricV I 1 be t a-icTvitute, fed  qualis cft  pra?- 
ltadus  cfr./rA-./wr.Tranfir  tcntm  tcs  Vcndtta  cum  iuo  oncrc.niu  qutd 
nominatim  lir eiccptu n*.Laltenatio. j 7 . mf.eod.facttl.traditio.i  6,dc 
jlcq.Rcr.Dcm.  lcaquc  hoc  cafu  de  cvidtionc  t  agi  non  potcft././w. 
inf.de  Evitl.  Ncc  mutat  quodalibi  rclatum  eft  tfimplicius,  quoti. 
cfcunque  vcuditi  fundievincitur  fervitus,  hoc  noininc  a&iortera 
cllc  .l.fedetft.i  ;•§.!  .dc  Ewfif.quippe  id  accipicndura  e»,dc  arftima* 
toriaa&ione  quann  minotis.ut  fimplicner  onerisaeftirria<ionar,ea- 
quc  prctio  deinccps  fubducatur.  ttxt.  cxprcffus.  in  i  quoties.  61.de 
%s£dU.  tdtc.  Lm  vcndittonc.  41 -de  Atl.  hmp.  non  aurera  dc  a&ione 
exflipularu  velcx  eniptoobcvidtionemin  id  quod  intercftparari. 
d.l.pen.Cujac.pojt  Duarenm  /,  3  $.§.fi quisforte^dcVerb.  Obl.  H*c  e- 
nim  ob  fcrvuutcm  1  evictamnon  datur,  prauerquam  in  duobus 
caf.bus,nimirum  autcum  (undus  libcr,vel  utioptimus  maximuf- 
cjuc  cft,  vcnit.  /.  cumfundus  +t  I.  pen.  deEvict.  vcl  cum  fciensdolo 
roalo  vcndidit  ignoranti.  /.1  .§,1  .ejt  fiu.dc  ^«.fwp.Quocafuctiam 
101J  qood  intcicfta&iodarur  ratione  <\o\\.  pcr L  ftcum  fundum.  6$. 
$ .1  .&  1.  tnfb.t.& l.i.de  Rcr.Pcrm.  Ceretum  eft  aiia  hac  t  in  rc  pto- 
juictatis,ufusftuc^us&  ftmilis  cuiufliber  juris  ratio  quaro  icrvitu» 
tis  reaiis,  quippc  tan  ctiide  illisdiftum  fu  nihil,  ncquc  ctiamdolus 
vcnJitoiis  argui  pofljr,in  id  quod  intercl!  dc  evidtiune  velcxftipu- 
htu  coru  m  nomine  agttur  rcctc./.r»  vcndendo.66.  tnf.eod.  Quid  cr- 
go  cft  quod  t  dicimus  ob  cviCrum  aliud  jus  quara  poftciTionem,u- 
Jumfructum.ufum,  proprietatcm.-ftipularicnem  conroirn?  hocc- 
aiim ita  ilmpliciicr  rclatunicft,^7^*/*fie  tfta.}  t.  }.3*dc  Ver. ObL 
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8t  puto  id  de  ejufmodi  jure  vcl  onere  accipiendum,quo  res  ipfavel 
pars eius  auferci  potcft.vcrbi gratii»  propccr  pignus, cmphyreuiin, 
noxaro,&  cx  monbus.ob  fcudum.Quorum  omnium  evi&io  locu 
a&ioniexereprodc  cvi&ionc  vcl  ex  Itipulatu  facic.fcattodtrTcren* 
tiaseft,  quiacx  rcsdominij  lusgraviccrnunuunt^adcoeciam  utid. 
vcla&uipfoavocent,vclevcwu  falccm  avocarc  queant.po- not.in 
/.^^/«rw.tfpJ^S^.C^odnctnitainvindicationcfccvicuiiscft, 
quiaeadcjure  dominij  niinutt  nihil«nequc  enim  qaia  alteri  pcr 
fundum  mcurojurc  fcrvitutisircagcre  licct,  idcirco  id  miht  jure 
dominij  nonlicer.Idautcmin  ufu  &  ufufru£tu  fccuscft, rDcncl.  m 
tratl-de  Svict,  c.6.  Plane  ad  rcdirus  fundo  impomos  fquod  attinec, 
fi  4e  ijs  pfecio  fubcrahcndis nihil firadlum.cx gencraliconluerudi* 
i'wJ4    nc  vcmmor  dccvi&ionetcnccnr.  Ratio  cft  quia  redituum  |us  er. 

przdioaliquoconftirutum,  prxdium  ipfura  jurc  pignoris  ccnfctac 
continere.  vide  tractatum  mUrum  de  Ann.  Hjtdn.ftnguUrtnu 
Addehisquarponiwus  infrain  l.ult.f- fin.bj. 

Ad  1.  comprchcnfum.  do* 

Vide  omnino  quse  pofuimus  infra  in  LquicquU.xy.dc  Act.Emp.ub*< 
haecrdatacft  &  explicata, 

Ad  Uquiofficij  •t5ii 

QVa?  praediacjuifque  magiftratus  vcl  ofticialis  in  provinciao* 
lim compararc  potucrit,  c\  quid ca in  re  monbus  noftris  mu- 
rarum  fit.pleniffiino  tractatu  fupra.percgiraus.  m  /.  prtKctfalibus. 
icRtb.Crcd. 

§  .1.)  Incptum  vtderar  quod  hie  rclatum  eft,vcndtco  loco  ficro  vcl 
rcligiofojtcct  cmptio  non  tcncat,taraen  ex  cropto  actioncm  c(7e  tn 
id  quod  intcreft.  Intclhgenda  proinde  hoc  lococxcmptoactiocft 
non  propria,  fcd  furrogaca  cidcm  in  factu  m.  ut  in  L  8. $.1 .  de  Hclig. 
&  Sump.Funi  Quae  hoc  locoimproprit*  dicitur  exeropro,eo  quod 
cx  facronegotijcius  redundat.  vtdc  latuis  SuhiLnoftrat.  hb.i.c.i  i%. 

Ad  l  fundus.64. 

Anjtis  accrefcendi  locum  habeatincmptioneaut  concraccibas  a« 
tys.tracramus  fup/a,i»/.i.  num.y.dcVfufr.  Accrtfc.  ubi  vide. 

A*d  U  Irapcratore$.7i< 

QVibuspretfjs  aut  mcnfurisres  quacquc  vemJatur,inconrrahc- 
tium  arbitrioeft.  uthtc.  Qopd (i  nildc  menfurafiracrum/eara 
accipimus  quxconfuccudme  loci  rcccpii  eft,  fac.l.qnod  jtnoltt.  )f« 
|.  quia  4dji4tt*t  1  a.  dc*v£dtL  Ed.Qux  fi  vaiicr,  minisna  accipicnda 

-  cft._ 
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th.mrg.ux.&  qu*  ihi  not.  Cnnomfln  in  cex  partf.de  Cenfb.  Colfnl.  hic. 
Planc  quod  cx  hoc  loco  colligttur,pacto partium contra confuetu- 
dincmveniri  poflc, per Bald. td  modorationcmaccipit,  niliconfuc- 
tudovcl  ftatutum prohibeat.curocerrum  fit  confuctudinem  in  i'r$ 
quaclcgc  fctipracomptchcnfa  non funt, loco  Icgis  cflc.  pcrvulg.L 
d:qmbus.de  Legib.jhngc not  in  /.  i.  C.nc  Fid.Dot.  Den. 

Ad  L  pacla  con ven  ra  7  J  • 

%7lde  quzponimuslatc  fupra  wi Ljurtf  eenttum.  y.f.quinimo.  de 
V  <7>4^r.ubiplcndcradtmu3an&  quarpacu  coutracttbus  adpo- 
iica,  eifdcm  infint.  &1.6.&  1 .  de  Act.Emp. 

Ad  1,  dolia.76. 

DOIia  inhorreo  defoflacedunt  horrco  vendito,  nifi  nominaurn 
CTcipiamur.rtfjcr.  A/V.Scd  vidc  an  non  obitct.l, 17.inrra.dc  Act. 
Emp-ubi  folvo, 

Adl  fiftulas.78. 

j.FrurncntaQrTTc  paragraphus  malc1  plcrumqucdl  a  Docrori- 
iTlbusacccprus.conftar  enim  cxco  quando  qa<$ 
pacropeiiculumcaius  fonuiriinfc  recepir.id  maximcad  jnfoluos 
cafus  rcfcrri.  cum  BarroluscV  alij  nonnuilieum  direcrdcx  contra- 
xio  fiiK  inrcrprctati.<w<fc  qm.  ponimni  infrk  inLexconducto.zj.j.  1  >& 
2.  Locnti. 

Adl.fundi.79« 

FVndi  partemea  Icgcvcndidi,  utpartcmquam  retinebam,emp- 
ror  una  certos  annos  habcret  conductaro,contra  quam  Labco  8c 
Trebatius  (enfere ,  labolcnuseo  nosoti  jure  pcrhibet.quod  cx  etn* 
pro  acrio  hoc  nomine  ftt  parata,  fi  roodoob  hoc  fuodus  minoris  Ctt 
vcnditus.A/tf.Rcfcr  ad  ca  qux  pofuimus  infra.  in  L6.$.i.dc  Ac&m. 

Ad  l.nlt. 

LEx  coromiiTbria  ad  pignora  non  pertinct,  &  ijfdem  adhtbira.ip- 
fojure  nullaeft.Quatcnus  vcro  iditafit,  pluribus  infiaexplu 
camus  tn LJifundus9 1 6. §.fn.  de  Piguorib. 

1 .  t^rgumentum  fartgrafbi.  ; 

2.  lurefcrifto  foU  convemione  reditm  annuiex  fnndoncn 
folvuntur.  v  .  .  1 

/.  <3*id  ft  de  morihus  huiusfeculi. 

4*  Qonfuetuao  quomodo  in  ptopofto  imitetur  \usfcriftn*$* 

G.  De  /nreCanonico  quidjit. 

Pppp  a  f.6nai.). 
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x»    $*C\n*)T  Vcius  Titius  tpromifit  pr*dijs  Gaij  Seijde  fundo  fuo, 
1  ^naodios  aliquot  annuos,deindc  fundum  vcndidit  ca lcgc, 
caquc  conditioncquaisipiiusLucijTmi  fui(Ier,cmptoradannuu 
prJBltanduoj  non  tenctur.r*xf.fc/c.cuin  rcs  eopacto  nonccnfcatur 

*•  zftcc&.fdc*l.u§.Sih*rcf'*d  SC.Treb.Qnod  lectc  Accurfius  'dcju. 
rc  fcriptOaccipicndumce/iicr  tngl.  ttmcA.btc  tnfine.Quii  moiibus 
huius  leculi  contrariumobttnet,  adco,  utquoticfcunque  rcditus 

i,  i  vcl  obvcntioannua  cjt  fundo  aliquo  ,  altcri  fundo  vel  perfonz 
conlhturnscdjca  ipfa  rem  poilclloicmque  cias  icquaturtacitc.lta 

4,  mmirumut  jurc  icripro,  mbuii  onus, veiquod  cloacarijt auta- 
quarductus  nominc,  prsrdiopropemodum  iiiftar  fcrvirurisincani. 
bir,  l.ft  pcndentts.  27.$  fi  qutd  cloac4rij.de  Vf*fr.  Uu  venduione.itX.dit 
9yfU.hmp.8c  nih  prarftetut  annu um, jurc  pignoris  rcs ca cx qua re- 

j  dirusconirirutuscftjCeiifcatur.  Arquc  hocMuliodic  tam  incoo- 
tractibus  quara  ultimis  volunratibusobtinct.  Scdantiquitus,tam- 
crfi  pro  annuo  legatores  harredirarixpienoriclTent,/,i  .C.fimm.dt 
Leg.  &  Ftdekomm  ita  ut  fingulis  annis  lcgati  petitioeifct./.  Q*i»u 
1  a -de  An.Lc^.  idque  eriamaquocunque  prardij  cx  quo  lcgatum 
rehctura  erar,  fucceflore. i.i.f. fin.de  tsflim.Leg.  non  ramcn  hoc ad 
comracrus  indiffcrcmcr  pertinuit;  pcrbunctexuScA  lcgari& cen. 
tractus  annui  diflfcrenrias  longius  profccuti  fumus  alibi,  undc  qut 
voict.perar.inrracr.noftrodcAnn.Red.PlanciConftitutionc  Pon- 

t  tificia>rediruum  cxfundo  empnoufqucaded  approbata  cft.ut tt"- 
ims  Cdn$a  ncfundoreditus  fubfifterenon  intelligarur.Coftitutione  ic.  PrfQ. 
Dfter/Hm.  Anno  1  f  6/.  Romar  prontuIgara.Et  harcex  monbus  (raliar,  Gcrma. 

niae,  ac  Gaiiiar  profecta  funr,  quibus  quotidie  reditus  ex  prcdijs 
conftitui  8c  rens  fcuui  vkbmus.  Adco quidcm  ut &  fpeciem  fervi* 
tutis  refcrre  videanrur./**  Baru  1»  Li.Qmor.  Bou.  B+ld.  iuLuC.it 
Ser».&        vicJc  tracratum  noftrum  dc  Ann.Rcd.per  tot. 

DE    IN   DIEM  A.DDIO 

TIONE. 

TtTi  ir.. 

Adl.  2,5c  3. 

1.  vtddMbin  diemduplcx. 
2>  $u?m8d»diffcr*t. 

**•  ^itJif*iUvutbMc*mf&*rcd$m*rti Jh; 
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ADdicrio  indiem  fit » vcl  pur£,utcumlex  itadicti  cft:  allata 
racliori  conditionc^abcmptioncrcccdcro^vtlfub  cooditiov 
ne,u:emprio  perficiatut,nifi  meliorcondiiio©8eratur.«f bic.&iot* 
b.t.  Intcrquas  fpccies,  ♦  fieffectumconlidcrcs,  nocdirTerenria;  eft,  tM 
quod  vcnditionc  cxiftente  conduionali,  cmptor  ncc  ufucapit,  ncc 
frucrus  fuos  facit.  Lubtautem.inf.  h.u  Contrarium  vcrd  eft,  vcndi. 
tione  cxiftcnte  pura>t  inend.  baci.§.fin.  Vcrum  in  dubio  in  diem 
facta  vcnditio  cenferur.non conditionaiis, t.i.f.p  w diem.Pro  Emp- 
Quodfit  vcndiciofacta  fitcum  pactorcdimendi,certum  cftindi- 
ftmct^croptotcni  frucrus  facerc  fuos,  nccin  forrcmcoroputatc.Et  * 
hoc  moribus  obfincr.  Si  tamcnerinftrumcnroconrracmrconfta- 
ier,  fructus  in  forrcm imputandos.eriamfi  vcnditionis  voceufie  J^f^* 
finr  parres,  conrrariuro ootinct,  & pacrura  in  vim  conventioms ft.  f~/*fi! 
furariz  fcrvandumcft,  quodnc  lurcquidcm  Canonico  iraforer,  h 
in  pura  emptiouc  firopjiciusconvcnirccde  redirncndo,  text.&Q^ 
ntmftt  in  c.tlla, tx.de  Tignerib* . 

Adl4. 

Principium  tclatura  eft  in  Li-fupra cod. . 

.    $.icdct  Marccllus. 

1«  FtmdevendsteindsemaddsSia^us\l\uw%firesAb  emfte* 
refit  ebligata. 

2*J£uid  \ariseoeafu  defacJo  redimento. 

$.  guidjt  emftor  id in  arbstrio  fio  habeat.  &  num.\l 

PVrC*  vendito  *  6c  in  diem  addicro  fundo ,  cmptor  eurn  quidcm  u 
pignori  obligare  poreft,  led  allaracoaditiOne  mcliore,  folvitur. 
m htc.&L\%  Qutb.  ^Cod^Pign.  Solu.  Quod  Sc  itain  fundo  vccti- 
gali  obtinct  finc  voluntatedomini  pignori  dmJJex  vecttgnli.  j \M 
*Pign.  Penndc  igitur,  dicimus  f  dc  pacto  redimendi,  ut  niroirttm  *J 
plgnus  nonduj.  rampIiusquamjusvendicoris./YrJb*»*  text.  &d. 
/.ji.Qupd^V.a:.  .nfitutcinptorinarbitriofuohaberct  tremrefli.  %* 
rucndi,quiaCo^eafu  vcnditorjuri  fuoin  univcrfum  tcnunciavit: 
rcctius  dicimus,pignusnon  infringi.  perd.t  3.in fine.Qutb.  ^tod% 
Vign9  Solut.  idcoquc  emptorem  pignorts  caufam  felvere  oporter, 
pcrindeacfi  redlubere  rem  velletquamauralicnalTec^aut  cuius  u- 
rnrnfructum conftituiflet  alteri.  arg*  l.bovem.$.pignus.  de  ts£dil.  E- 
dicto.idquc  actionc  vcndititcfficiputandumcft^rg./.i.J.Tir/j.^f-  «. 
pofivide  noHmJtb.s*  SubtiU*  14.. 
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DE    H^EREDIT  ATE  VEL 

ACTIONE  VENDITA. 
,Tit.  IV. 
Xdl.i. 

WTVlla  cft  hxreditas  viventis  coque  ilU  nec  vendi  potcft.  Scd  6c 
J^^alia  ratione  de  ca  convcniro  non  Iicct,  ne  fcilicet  pacto  de  fuc 
ccflionc  vivcntis  votum  ftruatur  caprandc  mortis  ahcn*. vidt  q*t 
noslMtcinfipuUtiehocmodo.Ci.do  Vcr^ObL 

Adl.2. 

Vide  quar  pofuiroos  td  l.in  oranibus.  41.  dc  Iudic. 

Adl.4- 


QA 

^nt 


■Atis  notabilceft  qnodhoc  loco  rcfcrtur.venditorem  norninii 
Inon  prarftare  debitoremlocuplctem  (idcft  hocloco  folvenuoj 
cilcj  debitorcra  autem  eflc  przftare,oifi  alind  actum  fir.  ut  ktc.facj. 
cumeM.6%.$.fiu.  d+Evict,  Atqucidobtiner  five  (ciens  fivc  ignorans 
celEonariusdcbitura  rccepcrit , dcbuir  enim  qualitatcm  nominn 
inquiGvifse.  l.aui  cttm  4li0.dc  fyg  lur.gl.in  l. } . de  TidejuJJ. nifi  dolns 
adhibitus  fit.  d.Lfiplut.74*  ifin  dt  Evtct.  vcl  ceflionarius  ipfe  pro* 
babili facri  ignorantta  Iapfus,decipiatur,/.(i  cum  dotem.21.  ifimu. 
lier. j  .SoL  JMdtrtm.  ftcJ.fi  T$tim,  #8.  de  FuUfuf.  CoftMkkic.  «JErp 
Confkttuk»  CMftr.ind.l.t,  Plane  fi  qui  nomcn  rcccpir.exiftimat  cumcuiusno- 
mmdportmit  mcn  rcccpit  folvendo  cfse,  rs  taroen  pauld  (latim  poft  cedat  bonis, 
tstmsrg»*  moribus obtincc  idccflionario  non  prodcfjc.  Nifi  frausac  dolus 
"^•**'*'pnoiisdcbirorisacccdat.rf /.74.$./!*.  Ethoc  quotidie  in  his  locis 
belgicac  fcrvatur. Dcnique  &  fumptu ceflionarij  nomcn. cxigcn- 
duro  magis  cft.  per  bunc  text .  pratterquam  in  ipccic  1.  fi  ut  ccrto.  $. 
nnnc  vidcudum.Commod. 

Adl.quodfiinvcnditionc.  /o. 

Vidc  quae  pluribus  ponimus  fupra  in  /,  &  ex  divcrfo.  de  H$i  Viui* 
upi  hsc  allegatacft. 
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DE  RESCINDENDA  VEN- 

IMTIONE  ET  QVANDO  LiCEAT 
ab  cmptibnc  difccdcrc» 
Tit.  V. 

1.  Titius.  S; 

RElara  eft  fupra  <n  1.  Gaius.  j 9.  de  Pign.  A<2.  ufci  de  argumtnr» 
eius  agiraus  fbsc. 

DE     PERICVLO  ET 

COMMODO   KEI  VENDITAE. 

Tit.  VL 
Adl,/. 

1;  K^frgurrenium  huius  lcps. 

a,  Jjhtomode  dccifitndum fit .  &  num.+:. 

3 .  Conaltdtur  LJt  vina.  1 5 .  injrk  cod. 

OVotics  de  pericu lo  t*  v ini  venditi, vcl  alte rius  rei deguftire  c6"-   *»  - 
fuctx  controverfia  cft.  videndum  principio  quid  inrer  comra- 
licnres frr  acrum. Quod  fi  nihil  ea  de  re  liquear,  ufque ad  dcgufta- 
tioncmpcriculumvenditoriscft.etiamficmptor  vafaprius  ifgnaf- 
letj  poft  dcguftationcm  ve  rd  pe  ticulum  croptoris  cft.five  vinum  a- 
cucrir,frvc  quid  aliud  vitij  fuftinuerir.  tcx.bic.  Sed  id  rccte4  t  ita  cft  *• 
acccpru ra,fi  inrer  partes  convcncrit ut  dcguftcrur./-/? <jms  vint.+Jn 
prmt.bic.M&s  cnim.fi  moddceita  t  vina  vei]ditafint,nec  ucdeguf.  V 
tenrur  actum  eft,pericnlum  pcrtinct  ad  emptorcm,  uift  tamcn  vcn- 
ditor quid  afhrmaverit  de eotum  bonitatc,  nivc cam  non  duraturi 
fciverir,  ejufcjue  rei  non  monuerit  creptorero./.y?  vina.  1 4  infrk eod. 
Nec  ad  rem  facir,*qoodin  prxfcnti textu  fimplicius perhibcrnr,pc-  4f 
riculum  venditorisefsedonccdcguftctur.Hoccnim  itae(t,quando 
venditor  pericuiumin  fe  pro  tcroporc  rccepir,quia  hoc  cafupcri- 
culum  vendirotis  ipfius  vel  ad  diem  ufqueprxnnitamcft,velad 
deguftationem  facram,*«  hicintextn, 
$,Sed &  cuftodiaj Rcfcrtur  infra  in  I.7.  h.t, 

1.  fiquisvina.4. 

Rclata  tft  &  explicata  in  l.r.fupra.  h.t, 
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Adl.id  quod./. 

1 .  Incrementum  ae  decrementum  rei emftd  fericuk  dc  cem- 
modo  emftoris  eff.  &0..&  q**rc  num>  ) . 

2.  £>udtcnusiditdfit. 

3.  Cujactf fcntentiacontraria  communi  refutdtd. 

6.  Conciliatur  l.  icclos»  12.  cumfeq4nfra)  cod% 

7.  Conciliaturl  n.Locatu 

/.  ^fricanifententia  aliunde  probdtd.  dcn.9. 
1 0.  Concilidtur  /,  1 4.  $.  i«  infrl  cod* 

j,  ^"VVod  poftcmptionem fundo  +  vcl acccflit vel dcccflir.emprori 
vJcomraodo  vcl  incommodo  cedit*ut  &  cederer  incommodo 

a,  ciuidcm,fitotu$  fuudus  pctiiTct%ut  hic.  c£*/.i.i«/*.Eridquidcmt  uf- 
que  adeoeft,  ur  re  pcrcmpti,nihilomjnus  emptor  prctium  folvcrc 
cogatur.  f .  cum  autem.  Intt.  de  Empt.&  Vcnd.  Tamctfi  vcr6  crudi. 
riffirousCujaciusidnonputat.locumquc  eumconcifa:  Inflitutio- 
t  num  f  brevitati  impurcr,cV  cx  digeftis latioiibus  dicat  intcrprctan- 
dum,ir4#.8.4^  jfjric.in  l.)  $>Locati,  confutatur  tamcn  idcra  dilcr- 
co  tcxtu  J%ult.C,cod.Cui  adde  quod  lulianus  perhibcr,  roorruo  ho- 
mine  vendico.pcrindc  vcnditioncmhabcndam.acfi  traditusfuidcr, 
arporecftm  vendkorlibcrctur,  flc  empcori  pereat  homo,  l.cum  em. 

*  pfr.$.\.de  Refc  V^»^Tutiusigirur f  cft,  rcgulam  dc  penculorei 
communem  fcrvari.quam  ex  unoaliquocapire  diiTimili  aftruere 

1  contratiuro.  Rario  verd  rcgularduplcx  cft,  ciiro  t  quia  incommoda 
fequunturcumquem  commoda  fcquunrur;  ldeoquc  empror  in- 
crcmcnti  lucruro  peccipicndo,  pcriculi  quoque  (uftiner  onus.JK 
hic.  &  l.  1 0.  eU  Rejr.  lm*i  rum  quia  dcbiror  fpccici  inreritu  cju ldcm 

*  Jibcrarur. /.^3 . de  VernkObt. Non  murar  l.Icctos.t  ii.cwnll.  icqq% 
infra  cod.ubidifpomrur,  Jcctos  invia  publica  expofiros,&  ante  tra- 
drrionem  aut  moramab emprore  commiflam,  pcr apdilcm concifos, 
cofdem  perire^  venditori.  hocenimidcoquianontam  cafu  farali, 
quamobomillamdcbiramcuftodiam,concifi  cflcnt.  nam  cV  vendi- 
torcm  ad  cuftodiam  tcneri  multo  ccrtifljmum  cft.  /.  1.$.  fed  ej  cm- 

7t  SfddU.fup.  fft/.Mjnniquead  rcmt  facit  l.fifundus.«$.infiaJLocatK 
ubi  telatum  cft,fundi  pubhcati  damnum  ad  vcnditorcm  pci  tincrc, 
adco  ut  vcnditor  &  prctium  pcrccptum  reddcrc  cogatur  emptori: 
hocenim  fpccialc  cftinfundopublicaro,  quia  isnon  perijr  ftd  rt  a. 
fitinrcrum  natura^eoque  quoniamvenditor  ex  caufa  publica  irn. 
pcdirurvacuampoflcmonerotradere  pretij  \  eriruli  m  folumpcr- 
rinccadipfum^  rciiutciimipfiu5,  &iiquid  interfit  crrptcnslupra 

ficuurr», 
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pretiuro,nihilominus  refpicitcmptorcra.**  bic.  Eam  verd  Africani 
lenrentiam  t  ad  cafus  fortuitos  cetcros  non  pertinerc  roanifeftum  »' 
cxcoeft,quodidcmauthoralibiperhiber,  rocrcem  emptoris  pcri- 
culo  eflc  qtrta  cmptio  fit  pctfcctSL.l.fifoluturus.^p.iu  finedc  Solut.Dc- 
niqucilludconftat,ilpoftt  tradiuoncmfunduspubliccrur,  pencu- 
lumeius  pertinerc  ad  cmptorcro./.L*r**M       Ez//cr.quodcV  rur- 
fus  arguit,  publicationis  pcriculum  ante  traditionem,  rcfpiccre 
venditorcm.  Atquc  idetiamGuihelmus Rauchtnus  docuir, 
V*r.L*rt.c.if.Plan^quodattincttadl.quodfiiicquc.  14  J.t.  h.t.  ,0t 
quac  ipfaquoque  opponi  folct,certuni  cft  camagcredc  materia 
vendita  injgencrcf oon  etiam  de  venditione  rci  fingularis)  cum  gc- 
nus  pcreat  nunquam,  Lm  ratiout%i  o*§.verum  ad  L.  Falc% 

■ 

Adl.iivendita.i  /. 

1»  Damnum  intendij  refpitit  emptorem» 

2.  Intendia  quatenus  cu/pa  inhabttantium feri  cenfeantttr. 

3 .  Js>uid  \uris ft  neqltgentia fervoru m  atcidertni . &  ^4. 

S .  guid'\uris fiitihabttan^ignem  tn  domo  habuertt,  contrH 
Jegem  tontrattus. 

6*.  Jj^uanfo  incendia  fortuita  frth  tjr  num.  7. 

guombdo  acapitndum  ft  ijuod  Dottores  perbibent,in- 
.cendium  culfa  inhabttantium  faclum  frn/umi.  &  uum.  9. 

INfuUe  vcndit*  &  combufbe  daranum  f  pertinet  adcmptoremi  f; 
perindc  ut  adeunderopertincc  periculum  rerumccterarum.  Ac 
rametfi  tncendiaplcrumquc  fiuntt  culpainhabicantidm,/.;.  §.r.  ^ 
de  Off.  Tr&f.  Pig.  paterfainihas  tamen  inhabicansob  hocnonali- 
tcrtcnctur,  quam  iiid,omifsa  per  ipfum  dcbitadiligcntia  contin-  J% 
gar.  Nequeigirur  fi  fervorum  negligemiatfactum  lit ,  dominus 
Aatim  inculpaeft-Qujnimo  fi  dominu^eara  folertiaro  cuHodtarad- 
hibuerit.quam  (olent  adhibere  homincs  frugi  &  diligenrcs ,  ipfc 
non  renetur.iw  bicfacc.cum  adfedem.  ex.de  Reft.Spot 'Phne*  fi  neg. 
Jigenstineligcndis  miniftccijs  rucrir.hocipfumdominoculpx  im-  * 
outatur.  Ufifiervus.\i.%.fiforntcartus.  etr  %.proculus.ad  L.tsfql ntcl- 
Iigitu  r  cnim  tum culpaipfius  przcelTifse  cafum.  tex.  tnc.  un.  ex.  de 
C9rnm0d.tex.in  cun.de  Depof.  maximc*  fi  hoc  ab  inicio  actum  fit  uc 
viiUm  dominorcftituerct  mcorrupram.  /.  qui  tnfulam.  \o.$  fin.mf. 
Z,oc.  Queroadmodum& ipfiimputatur.ficontra  lcgero  ♦  conrrac- 
tus,  ignero  incdibus  habuerit.indcquc  forruiroca/u  incendium 
rnananc  l.videamut.ii.^i.iuJ.Locati.Qu^ndoyctbfotwiwmin 
^cndiuracenfcaturfridcamiK.Baldu*pucar.t  fiinccndia  inciviiate  #4 
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xariota  finr,  cadem  hoc  ipfo  habcri  fortaita.  &i/<&  1*  /.  1 .  C.  7)cpof 
Tk  magis  tamcn  eft  jd  in  facto  conftare.  ArapHus  cnim  cgo  cxiftimo  t 
inccndium  iu(uti  quemcunque  cafum)  forruirum  cllc,  cum  dolus> 
velctilpa  venditons,aut  eius  qui  rem  Ixfam  vcl-pcrdicara  renuir, 
nulla argm  poteft./.c«w dHobuj^j.§.dtmn4.  Pro  Soc,  vcrbi  gcatia,  G 
damnum  vcl  a  fluminc.vcl  eminfccos  ab  inccndiarijs accidcnr: c- 
tiamficanonGntrara.Quidcrgocft.quod  Doctorcscx  hoc  tcxtu 
*•    plcrumquctaftruttnt,inccnd«uro  prcfumi  culpa  inhabitantium 
factum?  DD.  inl,      i- dt  Off.  PrdfVi£.perbunctext.  id  co  perti* 
nct,ut  fi  ccrtiftimeconftetaciproUctur;  lnccndium  in  ipfisxdibus 
orturo,culpainhabirantium  faltero  lcvi(!iraa'prarfumatur.  G*U.ltb. 
x.  Obf  2 1 .  nnm.  3 .  tUcgtuj  luf.in  /.  f  auis  ex  argenuripZt.  prttor  aiu 
num.^o.cumfe^dc  Edend.  Ita  tamcn  fiprobctur  fingulatim,  aqua 
petfonaortum  habucrit.  rutn^  aliusquampatcifamilias  caufara 
tncendiodedide  po1uu.Mtpcrbunctext.g4ilJ.lo  num  4.  Quamob-  t 
rcra  fi id  probari  nequeai,  rcus  abfolvcndtis-eft,  idefUe  ex  geueruU 
dottrina  i.editu.C  dcEden.  Ita iu fpecie defiuit  sfffiic.  decif.  j 7.  umuu 
4.&  $  .& pefi  cum  G4il,d,lo.UMm.4  &  $.  Dcnique  iUud  prxrcrcun- 
K    dum  non  cft.fi  probctur  f  inccndium  a  cerra.petfona  habuifle ori» 
ginem.nihilominusprobationero  cafusfatalisadverfus  prjefurnp» 
tioncmeamadmittendaro  incontrarium^£././if*tf  domum. 
imperator.inf.Locuti.  %Affiict>d4o.  num.t.poft Batd.coufU.  1 1.  «f/.l». 
inetpitfaotumqutffionie.gaiLd.lenum.iu 

Ad  l.!cctos./2.1.i3.&.1. 14* 

Vlde qux fnperius  latmfcule difteruimus «/ l.idquoee.  j.eoLtk^ 
ubi  Jias  omnes  rclat*  fum  &  cxplicatax 

Adkfivina,  1/. 
Vide  cju*  pofairnns  fupra  w  Ui.eoa\tit.mhbdcreJat4  ef&  expfcdtu* 

DE  SERVIS  EXPORTAN- 

DIS,  VEL  SI  ITA  MANCIPIVM  V  E- 
nicrir,  ut  naanumittatur  vcl  contra. 

Tit.  VH.t 

Lfivcnditor.d.  Otlrj, 

Alfegat»  fftW  h«  Icgcs  6c  explicat»  fnpta  inl.pe*.  de  <P*U* 
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tlBER  DECIMVS-NONVS. 

DE   ACTIONIBVS  EM? 

PTI    ET  VENDITt 
Tu.  I. 

Adl.i. 

■ 

a.  Siresvenditdntntrdddtur,inid  quodimereft  dgtturl 
*  Vtndimem  frncisl  dd  trddendum  ctgiftffe. 
I,  CeneilUmur  etiverfi  drgumentdfententid  d$verfi.& 
tmm.A..AC$+ 

6.  K^in  in  dtlione  empti  \ure\ur  in  litem. 

7.  QeIureSdx*nicoqusd\urisJitdc  trddenfonecefiitdte. 

Sl  res  vendita  non  tradatur,  tinid  quod  intereft  agirur.ptr 
hunctcxt.  Arque  hocinter  oranesconftar.  liludquclitumeft, 
An  non  vcnditor  prccise  ad  rei  traditionem  polfit » cogi?E-  a» 
goputocogieororcctc,  coqubd  alibi  relarumcft,  cx  quacunqoc 
actione  ad  rei  pr*ftaiionem  condcmnaturo,oflicio  judicis  nranu 
militaci  ad  tradcndumcompclli.Cujusrei  non  lcvc  argumcntum 
«i\quod  alibi  rcfcrturdonationcm  ad  fimilirudinemeroptionis  ha- 
bere  tradendi  neceffitarem,  %.reficinntur.  InSl.  deDonnt.addctcxt, 
exprejf, m  empto.  1 1 .  § ,  i  .  verb.  trddere  tportet.  infrk  cod,  fjrl.6.C 
tod.  verb.  ft  non  dh  tnitio  dltmd etnvenit.  £  jufque  rei  ctiam  argumen» 
tum  illud  eft,quod  poflcffionem  quidcm  vacuam  venditor  przftarc 
cogitur,nonaoremrem  faccre  cwftoiis.Ut.§.t.hic.junc.i.2sfnP. 
de  Contr.EmpMee  mutat  hic  rextus.quiais  t  locura  habct.quando  u 
mavult  cmptor id  quod  inrcrcft,  quam  rem ex trema  cxfecuuone  a- 
vocare,  quia  putavel  venditor  in  morafuir,  ur  nucrfitjam  potios 
cmptoris,  id  quod  iiircreft  recipcrc  quam  rem  infam,  vei  quando 
ipU  rcs  jam  tradi  amplius  nequit.  Atque  ita  lermt  vetus  interpres 
Maninus,  duem  ftauunturT>T> .  contmuniter  Dint  is4lb%  Bdrt.  TldtdL 
Cafr.^Dudr.htc.  ldquccV  Iure  Canonicocautuni  volunt.aor.*»*.  Hu  Cdwml 
eum  lodnnet.w  princ.de  Ftdt  Inftr.  ubigLinverb.  vdcuum.argc  Pi»  h*eu**k% 
finus.  1 9 .  de  Reft.  Spol,Kjsbdch  in  ttdct.  dif.  Inr.  Can&C iu.  hb.L 
€dp.  12.  num.  x.Non  mutat  etjam  Lfi  jacturo.  i  i.infracodem.  v- 
bi  jactu  fctii  t  vcndito,  pifccfque  rcddere  nolentc  vcnditore ,  * 
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pcrhibetar  ida;ftimandum  fitextra&um.namcV  hocita accipitnus, . 
lijam  pifces  vcl  finc.cocrupci ,  vclalias  inrcrfitonBptons  potius*- 
ftimationemrecipcrcquampifcesipfos,atquc  ica voluncarcm  etlli 
fcquaiur libentcr.AIij/amcn  hoc  ca in  fpccic  lingulare  ftatuunt,c6 
quod  roagis  inccrcus  fadti  cvcr.tus  qiafi  venditus,  quam  pifccs 
nccilum  capti  videatur d\Kt\m.DommmfBronchorji xfamtliari* mm 
pofi  tsflcx  &  Iaf.  quos  alicgat  fint.i  .tsiffcrt .  J7.  Quod  aiwem  non- 

j;  nullihuic  fcntcntiseopponunc,cum  quitad  factum  eftobligatus 
hberari  folutioneeiusquod  intcreft,/.  ftquisab  alto,  ij,dc7{c  Indt 
proindc  6V  idcm efle  hoc  Ioco,  id  non  ufqucquaquc  cxpeditum cit: 
Ahbi  ramcncxplicabimusaccurate.  vtde a  nobis pofta  infra.  in  a.t.fi 

*  quisab  alto  i^.deHe  Iud. An  vcrd  thic  quoquc  in  Iitem  jureiuc 
quaefi  tu m  cft  ,fcd  obtinuit  non  j u rari./.^. faod.vidc  quae  nos  in  1.  f, . 

f**Sax        Pr'nc*  fupi&«<telnl»i*.  Jur»  «Hudcx  |urc  Saxonias t  annotant.fi 
'*  vcnditor  antc  rei  traditionem  rooriacur,  harredcm  cjus  ad  ttadcndu- 
prxcisccogi  no  pofic,fcd  reftitHtionc  prctij  &  folutionc  cjus  quod 
intereftjiberari^x  Lantrccbtqltb.  i.ar.$.  Rctnbat.yar.i.diff.  i ?.  ubi. 
tamcn  in  finc  hoc  itaaccipir,  fi  harrcs  tradendi  non  habeat  faculta- 
tem.  Ulud  Trcutlcrus  annorar.cautos  croprorcs  intcrris  ubi  jus 
Sax,  vigcc,  fibiprofpiccrc  folcre,  ut  temporc  traditionis  fiiius  vcl 
hxres  fironl  rcnuncict  jurrfuo,  &.  cavcat  fc  non  eontraventururn 
contra&ui  fcmcl  pcrfc#o»  Hicron-  Treut.tn  difp.  de  Smp.&Vend. 
J.l.J  Vide  ad  hunc  $ .  qus  pofuim us  fupra  tn  /. cnm  vcndcrcs$p.  dc. 
Qontr.Emp.  ubi  roateria  cius  cxponitur  plenc, , 

Adl.ratio.s.. 

$}ti)Ql  empcor  vactwm  poiTeflToncro  dati  ftipulecur;  fruausin» 
tjhoc  judicium  non  venieor,  vcnicnt  tamen  in  ex  empco  ac- 
tioncm.  narrr  ccfifundum  dari  ftipulatus fim,vacuam  potfeflloncm 
<radi,ftipulatus  unclligor;  fructus  ramen  in  cx  ftipularu.  adiouem 
aon  vcnicntifMnAif,  Mancfi  utrtimqucexprelTc  ftipulatione  fit  cd- 
prchcnfum,  puta  &  rcmdariflc  vacuaro  poireflionem  tradi,  pcrin. 
de  ac  ipfa emptt  actionc,  fruccus  quoque  cx  ftipulat u  condiccncur, . 

inprmc.de  YfurfBart.&  Cafir.  pott.gl.hic. 
$.Si  per  venditoccm.JHic  §.cxplicatus  cft fupra  in  I.  vinum.it.  dc 
Rcb.Crcd.  ubitractavi  pienittjmc*  ad  quod  tcrrpus  xftimatio  vtkt 
pkrifque  judicijs  refcrri  debeat. 
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2.  J&tfit  eius  ratio. 

3.  ContsUanturdiverfdhges- 

Sl  hoc  dupls  ftipulationc  comprehenfura  fir,  furtis  tnoxifque 
folucum  forc,  quamdiu  nihil  abeft  emptori,hoc  nominc  cx  fti- 

Sulatu  ncquitagi.ii  tamcn talcmfcicns  vcnditoc  igr.oranti  vcndi- 
erit.emptor  |udicioempti,agctrcdlc.^r^«tf^. Qucraadmodu 
&  cx cmpto tcnctur in  id  quod  intcrclt  antc  cc  tevi<5tam,qui fciens 
vendit  rcm  alicium,  idque proptcr venditorts  dolura,  qucm  ctiara 
prxflat prauer  rcm emptoti habcrc licere./- fervus.\o.%.finjn princ» 
tuf.eod.  Necmirum,quia&alias  promillo  hominc  cV  tradito  ftatu- 
liocro,  antcadventum  conditionis  cV  ablatioms,  crediror  agit  re- 
c"tc, /.  cum cjuU.jt-  §,efui  bommem.  j ungc  l.Jihomincm.  69 .  dc  Solut, 
Ncc  t  mutat  l.j.C.dc  Evift.quiaibi agtturdc  Aft.Emp.obevi&io- 
ncm.Minufquc ad  rcm  facit  l.i. de  Pcrmur.  verb.  nihil dcbct:  quia 
ea  ita  accepta  eft,  nifi  fcicns  vendidetit  alieouiD.  gl.  tbid\ 

Adi;tcnctur,6# 

r.  Argumenium  frintifij  huius  /. 

2.  Pafta  ad)uncla  conxraclsbus  bona  fdei  infint  etiam  a) 
farte  acloris.. 

3 .  Explitatur  l.Labeo. so.de  Contr.Emf: 

4.  Exflicatur  i.  i.Cde  Pac7*  Inter  Emf.&Vendi 

INfuhe  venditacaddita-padliofuir  ut  vcnditor  tmihialiaminfu- 
lam  reficiar,  etiaro  in  hoc  ut  ex  lcge  contraftusaliam  rrihi  vcn- 
duor  rcficiar.cxcmpro  a&ioclt.  tcx.hic. Atquc  idipfuro  convcnitci 
quodalibirclatumt-cft:  Pa&aadj«ncta  contcaltibus  bonat  fidci, 
inelfc  ijfdcm  ctiani  a  parte  actoris.  /.  )urifgentium.  7:  $,  ejuinimo.  de 
fPatt.fac.t.fundi.  79.dc  Contr.Emp.  Et  ccHat  igitur  pracicriptis  ver- 
bis  2Ctioi\sciGbu$on)nino,l, 4. tnprtnc.fup.dcL.Cemmijf.  quippe 
quz  tantum  fubfidiariacft  actionibusceieris.  i.deTrdfcrip* 
Yerb.  Nec  t  mutat  I.  Labco.  jo.  de  Contr.  Emp.  ubi  cum  Vlpianus 
ei  fentcntia  Labconis  retulilfct,ex  paccocjuimodi  pra^criptis  ver- 
bis agi.f ubjungit  ipfe, ctiam  ex  vendito  agi  rcctcr  namque  noc  ipfo 
quod  pcrhibct  eam  actionera  eflc,  fignificar,  prxfcriptis  verbis  ac- 
tionem  fubfidiariam,ccfiarc.  Atqueita  quoque  accipi  potcft,  quod 
alibi  rclatum  teft  rExpacro  fundi  vcndaioni  adjunctp,  vcnditoci 
quandocunquc  prctium  orfercnti.piarfcriptis  vcibis  vel  cx  vcndito 
actioncm  dari- l>i%C.de  *PaB*  Imtr  tmft% &  Vendtu  hoc  enim  prius 
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exfcntentia  Labeonis ,  quar  emendatar  fubjunctione  acrioni*  ex 
vcadtto..Scd3c  videri  poteftcius  conftitutionis  fpecies  finguiaris, 
quiaenia  pactum  lbi  relatum  magis  ad  infringendum  quam  au- 
gendumcontractumvcrgir.dubitariqucat  utraparata  Gr.cx  vcn- 
diroanpr«(criptisvcrbis,qua(i  priacepsdein*  amovendx  dubira, 
tionis  caufa  utramvisconccdat.  Acqae  ita  Alciacus  fcnfit.fc*.  t.f>*- 
wudex.c. i. Scd ea  fictionc  rix  forec opus. 

$,Si  vas.4. 

QVxhic  dedolijs  emptis  ftatuuntur,fimiliccrobrinentac  de 
dolijslocatisobfervarur.qua:  vel  taliavcl  tanta  non  funr,  ae 
diecura  incontractu  erar.a/  bic.  Quiaigituriddedolijs  locatis  in* 
fr a  pluribus  explicuimus,  iu  L  ip*  $.  i .  Lecati.  bemgaum  lectorcoi 
co  reraittimuf» 

Ad !,  cx  cmpto,  1 1* 
fkEtJn  ptimis.iORelacuf  cft  fupra  in  explicatione  I,  i.eod. 

I*  J>gid  confctjuAtur  emptor  noxa/i  \udicio  dtmtutus. 
%.  Couciliatur  l A,.jufrh,  bj. 

}i  An  ei  quifcicns  rem  slierum  vendsdit.emmdermncidjh 
dum  fit.  &num.  4. 

j.  obdolummhprisfumetiAm  id quodintereB  prdfidrc* 

S.EmptorcmOT^Mptor  noxall  judicio  damnatusid  tantumcon* 
XZ.iequitur  quanti  minimo  damnatione  *  dcfungi 
poreft,  vel  fuum  authorcm  Iibcrare.  ldemqueeft,fiagaremptorex 
ilipulatusidque  ade6  itacft.ut  fi  manifeftum  fca  noronom  ftt  nox* 
ium  fervum  fuillc.nihilominusvelex  ftipulatu  vcl cxcmproagcre 

%,  poult.wrib/V.Nccmutatt  I.4.fup»eod.obi  affirmaturex  ftipulatu 
non  ante  emptorem  agere  quam  ci  qaid abelTet.  Hoc  cnim  ita  in- 
telligimus,  nificaufavendiroris  roanifefte'  fir  iniqua,  ut  dcfendiea 
ilne  catamnia non  poftit. pcr  buue  teictum.  vide qntpouimus inf.  inl. 

\  Herenniui.de  Iwifl.IHud  quxfitum  cft,  *  An  ciqui  fcicns  rcm  alic- 
nam  vcndidit,etiam  oporrcat  denunciare,  Accurllus,  Bartolus  o- 
porrere,DD.  hic.per  l.t.C.de  Per.& Comm.RciVend.  U  emptor.B.dd 
Evicr.qupd  m agis  cft.nam  v e!  maximc  in juft a  ex iftente  vetiditoris 

^  cau fa.facienda  denu nciatio cft.QuU  fi  |ufta illius caufa f  fic.eoque 
iniqu*  condcmnatio  interponatur,  celfat  de  ev  ictione  actio.  Lfiper 
imprudentiam.si.de  Svict.  Atquc  hoc  intcr omnesconftar.  Modot 
illud  nqn omittarous Id  quod  jntercft cmprotts  ob  dolum  authoris 
ex  claufula  bon*  fidci  quas  hoc  comractu  cominctur,  cxempto 

nihilo* 

•  -  k 
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nihilominus  poftulari  tecti.per  l.fcrvut^o.%.fin.inf.eod.&l%evicu. 
70M  Ewf/.Iungc  qna*  piuribus  ponimus  ibidcm,&  ptaccipuc  i* U 
Hcrcnmm.6i.de  Evicr. 

Adrfi  jactanr.  lz. 

EXpcditum  eft,  cmprioncm  vcnditioncm  non  fubfifterefinc  rt 
qu*  vendatur,  jactum  interim  retis.perinde  ut  fructus  futuros 
eroi  vendi  recte\/.*w  cmptioXfup.de  Coutr.  Emp.  Et  quidcm  incer- 
rumeiusrciarftinundumeft  ez  arbittio  bomviri.HtbicvUeVni* 
cem.Qtbor.  lib.  1 . 7)tfp.  2  4. 

Ad  I.  Ialianus.n; 

QVl  pecus  morbofuro  aut  tignum  vitiofuni  vendit ignorans,!W 
id  tantum  cx  emprotenetut,quanto  minoris  croptor  illudco* 
pataturus  fuiflervqui  verd  tciens,  ctiaro id  quod  intcrcft  pr*(Ut  .ttt 
ioti.  Sed  quamobrcm  pcr  ignorantiam  rignum  viriofum  vtndem 
son  inid  quod  inrercft  renctur.cum  contrarium  refponfuro  dc  eo 
firqui  vataut  dolium  ignoransvencUt?/i/^^«.i9.S.i.w/.ri>.  /. 
l^netur.6.$»fivM.fupt*tcod.t\ztioe\\  quod  isqui  vas  vcndit,  illud 
-  ita  vendit  uriiquoris  aut confimilis  tei  capax  fit,  quoniaro  vasrper^ 
tuiumnequtdcm  vas  fit;  quippe  quoddcfiniturinftrumcntumad 
aliquid  capicndum  idonenm./i  cumuurum.  ft.*triento,  dcosfuro& 
^rg.Leg* tignuro  vcr6  vitiofum  etiam  tignum  eft,  8c ad  onera  le« 
vioraferenda  idoncum,  aut  itaetiara  utufus  aliquis  ciusinfundo 
&i.eleg4uter  Donel.intraS.de  Eo  Quod  fnterelt.c.  7.  in  fnc.jnnge  qutt 
fonimui  Ute  iu  d.l:r$.f.  1 . 

£.Offcrri.)  Expcdituro  cft  cmptorem  agere  volenrem  oportere 
priuspretiumorTerre,necfufncir  partcm  numerari,  fcd  totum  vcl 
offcrcndumeftiploactu,  vclconlignanduroc»t£jc.  Et  hocufquca* 
deoitaeft;  ut  licct  alias  nomina ipfb  jute  divifa  fint,  unusrameu 
harrcdam  emptorts  prctiuro  offererrdo  nihil  igitj.fijiuldt-.js.f.  aui 
fuudum.dcQontr.  Emrf  .Perinde  8c  vendrtor  pretinm  poftulando  ef* 
fcrre  rero  tenetut^Coslal.biCipoJfBart.per  tex.in  l.ult.$.fin.de  Fuudo 
Dot.  Planc  fi  pretinro  nccdum  folatura  ftt, cV  qu*ftio;doroinij  rao, 
•reaturjccrd  dicimusexciprea  de  repofte.eV  fatisdandum  hoccafu 
trde  juflorhSas  elTe ./. peuj.fiu.de  *Per.  &  Comm.  7{ei  VcncL 
$.Vcniunt.)Inactionera  venditinonrantampretiurofedcV  ufura? 
Yeniunt,idque  focoftuctutrm  quospcrccpitemptoriw  bic.  fjrl.cn- 
rttbit.C.eod.  Per  traditionem  enim  ftatira  in  mora  conftiruitur, 
quam  moram  ex  re  vocant.  Atque  hac  afura?  nec  Canonuro  autho* 
rirate  infracta?  Ctxnt.  fl^&ui^o  m  Ll.cnr*btUjl.&  ?*norm.in  c,  cou* 
Wfatkrfir*  ^ 
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Adl.fundi.i7. 

%•  Jgud  res  rei  vendiu  ut  afljxd fint  velnon Jint.&  n\i . 
2.  CenciIUturL76.de  Contr*Emp. 

*  TjVndinihil  cft,  *nifiquodrerra?affixumeIt,ardiumramcii  mulrx 
Jl  functcrrz  non  aftixa,  utclavcf,ferx,clauftra.  Scd  ncc  dolia  de- 
fol]a,ctianiii  ardificio.cohxrcnr,quia  magis  inftrumenti  funr,fundo 
cedunt.rrArr.A/V.Non  muratI.dolia.76.de  Contr.Erop.  quiaca  pro- 

**  ccdu  t jn  horreofrugibus  (ervandis  parato:  cjus  enim&vafa  af- 
fixafunr,uti  perperuo  deftinara  cidem  fini  cui  horreum  ipium. 

/.  Plan*Gqux  vafa*  &  ibidorodeprchendanrur  afporrata  ra  nro  vt 
ibifint,ve)protemporc  tanturacorum  ufus  cfiet  .ctianifi  ea  rcne 
coharreanr.contra  dicimus.  perbunctext.  vflk*  Bart.Bal.  frftr  fac. 
Quod  ita  acceptum«ft,  niu  firmitcr  Sc  immotd  tcrra*  fint  affixa: 
turocnimnonpro  tcmpore  ibicile,  fcd  «dificioccdcrc  ccnfcntox. 
i.i.tnfra. 

!,  vcfcrcs./o.&Up. 
^Relaur  funtfc  explicatae  fupra.  in  rubrtit.de  Ontr,  Eiwp. 

Adl,faActilis,2/. 

/.  Sifeiens  venditornon  dicat  detrihto,  tencturxx  emfto, 
Jj  ignordns  non  .item. 

a.  Jjhsomodo  id acctftendum  ftt.  & num.j* 

4.  £ht&  fit  eius  rei  ratio. 

5.  ^uid\urisfitde^AunuisReditihus  remipvh 

J.  £lj  \  Ithtc  Paulus.fi  fcieni  vcnditor  tnondicatdctributo.fe- 
-ZXncri  «rohoc  norainccx  c  mpto,  fi  ignorans,  non  itcm. 
Quorum  prius  quidem  verum cft  ita,ut  ex  empto  in  jd  quod  intcr- 

%.  eft  agatur.  Poftcriusira,+ut  adtioquidero  inid  qucd  intercftccficr, 
Don  tamcn  putandumcft  ob  hocceflare  acnonem  quanto  minons. 
*rgJJ*ii*nus.tnprincfup.eod  Certum enim  cft,cum  mmor  iributi 
quantitas  quani  przdioincumbebatdicrafit,procaquar  poftca  ma- 
jorcft  invcma.licctignorarit  hoc  venditor,  nihilorninus  actionera 
qoantominoiiscffc./.)/wrwr.9X.^^w»  r-^.  cV  igitur  utcadc 
actio  fit,tributo  per  ignorantiam  pcnitus  cfflaro,  major  ranocft. 

,  Gravnis  cnimdrtinquit  f  qui  rriburum  univcrfum  cslar,  qua  qui 
paffcm  folaro.  Vinccnt.  Cabot.  lib.  a,  dtfp.  c.  2  $•  Ulud  quarri  poieif, 

,    cuamobrcra  <  qui  (cicns  jrrasdimu  tributum  dcbcrc,in  vcndiiionc 
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dc  quantitate  mcntitus  fit,  actione  mod6  quanti  minotis  teneatur, 
qui  ver6  tributarium  cfsc  rctku it  in  univetfum.ex  cmpto  fit  obli. 
gatusplene?  Rationemhanccfseputo,qu6d  pluris  interfiicropto- 
vs  prardiumab  orom  tributo  vacuum,  quam alicuicfsc  fub|ectum. 
Non  mod6quiaminotisempturus  fuilsct  fi  fcivi(set,vcriimetiam 
quiaob  reticentiamttiburis  forrc  non  przftitis,rescommifsoobIi* 
gztiejr  a  fi(codjHrahiqucar,cuuisxci  periculumeise  ne  {uit.fiprc* 
dium aliquaialtem cx partc  tributarium  efse  confict .  Quid au rcra 
1  jurisfitin  rcdiiibus  ex  prardioaliquopcrcipicndisanftadiccmus. 
adl.m  vendittonc.41.  infcod. 

j.Quamvis,)|Rcdtiusman«fcripta:  Quamvis  fupra  diximus,cum 
jncorporc  confcntiamus.de  qualitatcautcmdillcutiamus.cmptio- 
nero  non  eflc  : roale  Florentinus , Emptioncm cfiV.  Cujac* inl.ftid 
4uod.ii.de  Vcrk  ORNihil  enim  incptiusquam  Ci  dicas,  quarnvis 
jemptio  fit,umcn  cx  cmipto  z(kioeX.vtdeS*bttl.nofli*t.Ubt  i.c*p4  1 J « 

$.  Cum  pervenditorem. 

^N  actioncm  empti  venirc  quod  intercft.inter  omnes  conftaf,  /•  i2 
lfyp.eod.  Id  vcr6  quodmtcrcft  tantum  deeoaccipi  oportef.quod 
circarcmconfiftit.nonctiamde  coquod  tcmotumeft;  Quatcnus 
verO.in  hac &  alijs  a&iombusita  fi  t.plenc*  rradtarous  in  Su btii.  no- 
Rtiijtb.j.  c*p.$.jtmii^*db*lfiti*teDontU  intr*fl.  dt  hoQ*odln* 
jtrtfl.c.  11. 

Adl.fi  quis  fervum»  23« 

\f  Enditorqui  fcrvum  curopeculio  vcndidit,  cundem  manumi- 
fit,ex  erapto  teneiur  iu  omnc  id quodcmptor  habcret  pcr  ter- 
▼um,  fiis  manumiflos  non  cfsct;cumcaunone'utouicquid  cx  har- 
reditate  libcrtiadcumpcrvcncrir,pr*fi\itumiri'«iii  &  cmptoripie 
eum  probabiUtetdcnuovcndidifsct.  Scd quodcmptor per  fervum 
habcre  non  potuifset,ex  emptoactione  non  contincbitur.tr*.  hic. 
Nccadrcro  facit  quod  dicimus,  de  hxrcditate  vivcntis  pacifcmon 
Jicere.  l.*lt.C.de  PactJ.de/iari. 10. §. fin.de  Donot.  quia  id  non  pioce- 
dit  inpa&is  initis,caufa  confcrvanda;  hasreditatiseius  quar  lpfoju* 
je  compcte  tct.a**  de  n  vide  q**  ponimms  mfrktnl.  iltp*l*tto  bot  m+* 
J0.61MVerb.Oyi. 

Adl«fitcrvus.-»4. 

SI  icrvuscujuscgo  ufumfruduro  habeo.rcm  quampiameraenr, 
egoquc  poftca  ufumfructum cios  aroiferim,*folutionc  roca  poft 
ufumfructum  pcrdituna  facta,ex  emptoaciioncm  mihi  non  pato, 
vcrom  folntunaut  indcbituro  condicara.**  htc.Qcvcixxm  fi  uiu* 

R  r  t  r  fcucia 
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fru&u  necdum  perditoex  re  meafcrvus  pretiura  folyerirfrromam*. 
terraihia&tointelligiturparata.ob  id  quod  fervuscujus  ufusfru- 
flusmcus  crar.quiquc^iple  conuaxuyex  rc  rnca  (olvit.  l%ftd  &fi 
mmd.%L$.\.dtVfufr. 

Ad  l>quicquid<27» 

QVieqnid  rci  vendit*  acccilurum  convenerir,  mrcgrumac  Ht* 
num  uadi  oportct;  vcluti  fifundodoliauntacceHura,  eadem 
dc  bc  nt  u  t.tcxt.hic.  &l»cx  cmpto,  1 i.  §.(jqnts  rtm\  1 7.  fwprk  eod.  Hoc  ita 
nifidcccrto  numcroqui  in  fjndo  lir  ,convencnr,  tum  cnim  veudi. 
tor  quahacunqucpr«ftct,libciattir,/.^ii.«»)?«e.  inf.  eod.  nifi  plura 
quam  ad  curr  numcruro  finr.tum  enim  cx  Omnibus  venditorqux 
vult  ptKlitU.comprebc»fnm.6o.f*pM Qontr.  Emp.  Sed ira uc  into* 
\+*jitf.cod. 


Adl.prsedi*  2*. 

LEge  venditionisacYumerat,  ut  emptor  aliquidfacerer,  addirav 
m  rieicr,hngulari  (tipulatione  pcena  fuit.  bx  vcndiro  in  ld  quod 
lnrercftantequara  pomatn  pctar,agct  rc&c.Quod  tj  ca  a&tone  tan- 
tum  confcquctur  quantumpcrna:  iionunefhpuiatus  crar,  agcnrcm 
cx  ftipulatu  fubmovcbit  cxccptiodoli  Sincx  ftrpulatu  pornam  uV 
na&us.ipio  jurc  non  ulrracx  vcndrtoagct.quam  quatenus  rccep- 
tione  porn*  ci  non  cft  larisfa&um./t*/.  bic.  Quod  rc  bcne  mfpectt  • 
omni  dtrficultate carct,  (i  modo  tcxtum  obfcives,  ncc ad  gloflantiu 
errorcsdccln  cs.»/c^C4i?r.^4»»o/4/.Compctitenim  a&io  qui*- 
dcmipio)ure.*/4«c.  fcd  per  cxceptionemdolircmovetur,  ncadtior 
extcndatur  ulrraid  quod  minusin  pcena  quam  eoquod  lntereft 
fuit  .LnpudQtlfum .|«LfAfi  de  DolibxCfp.vidc  omninoqu*  pofow 
musfupra tnl.xo.^.  ftpaSio.de  Patt.bx  igitur  vix altbi  rem  riora  ve* 
rojurisintelle#u  Accurliuscft,  quatn  hoc  loco,  mcrkoqaea  Birr. 
Bald  Caftrenf.&rclrquiscfVnoratus.Argiiitaurcm  hictcxtus  per— 
fyicue,  pcenali  ftipulatione  non  novari  prtorem  obligarioncm  , 
quodain>iplcnittscxplicui.v/W«/<if^r4w  l.fiqnis.+i. &4\.Pro S«*.. 

Adl.fi  Tcrvus  3cr. 

(cicns.)/^V  Vod  hic  dicitur,ctiam  cx  emptoin  id  quod  inter* 
V^eft,rc  nondum  ablataagi,  fi  tcivcnt  vcnditor 


venditam  alicnaroc(?e,id  ad  cvi&ionis  aclioneni  proprmm  non  re» 
iertur,  /  qutrem.j.C.  dc  hvict.  adcoquc  fic  aliis  antc  rcm  cvictam 
sihil dcbcx  J%\.deTermttt.inf.  nifi  fucritin  dolo.pcrkmnc MUefu  vide 
poniqius  cadc  rc latius fupra,  inl^hj. 

Ad 
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Adl.  rfcares  31. 
TTerque  noftrum.)  Si  rcs  una  duobus  Gmul  vendatur  a  do- 
V  mino,  is  ejus  doroinus  fit  cui  ca  priroo  rraditacft.  /.  qmotiet* 
CJt Kjti Vtndfac i.ft anctllamXi.de  AB, Bmp.  Prowde cV  fi a  ud  do- 
minores  uoa  vendatur  duobus^u  apraetoic  tucndus  cft  qui  priuj 
rem  nactuscft  mtbic.ln  eccicfia  ramcn  itaftatuunt.ut  eidominium 
magis  ipfocontracru  quaro  per  traduioncm quarratur.  not.in L-mlu 
C.de  Sacrof.EcclJmmoU &alij  tn  cvgnicm.de  lHtc)ur. Cui  confimi- 
Jcex  lurc  Canonico  annotant,  utin  b;nefici|s  ecclcfiafticis  prima  Im  c*m+l 
fonccflioritcfactapraefcratur  fccundae /licet  poftcriorem  ttaditio  f*«/A»y?' 
Btkcxiu.c.tibiqmide^efcrif.in^cfittlfia^fenthdePra^ 

Ad  1.  in  vcnditione.#i. 

DE  annuapenftratione  qua*pro  aquxducta  pcnditur,  nihil  /n 
venditioncfuk  dictum.cx  empto  hoc  nominc  actio  cft;&  in  cx 
vendrto  actione  ad  prctium  inftituta  ratio  mproviu  onens  habetur. 
iext.htc.  Ccreruro  fi  alia  qusdaro  obventio  annua  ex  prsrdio  meo 
conftirura  fir,ea  emprorem  non  fequitu  r.  /.*//.§  fin.fmp.de  C«n.Efi», 
5cdhocmortbusmutatumcft,itaut  rcdirus  fercgeneraii  conlue- 
tudine  praidium  fcquatur.pcnitusadcxcmplum  hujus  tcitus.Hoc 
ita  nifi  fpcciali  alicujus  regiontsconfueiudine  rcccptum  fit  contta* 
liuro.  Quando  igitur  de  onctc  reditus  in  «vcnditione  dictum  cft  iu- 
hiljufte  obeviciumcum  iniJ  quod  intcreftagi  potcd.vide  ftta  di» 
tcwtnt  f*pr*  in  /■  cnm  venderes.  j  9. ju nge  quac  in  I,  17.dc  Vfufx.  fupri 
pofuiraus,  &l.mlt.deContr.  Bmf. 

Ad  l.Titius  43.I.44.&  1.4/« 

-  Vide  an  is  qui  dolo  vel  fciens  remalienam  vcndir,  uhra  duplum  in 
id  quod  intereft  teRcuur,qu«  ponimus  inf.  in  1.7*1       3  j  *L»c*iit 

LOCATI,  CONDVCTl, 

Tit.  II. 
Adl.i. 
t«  L ocatio  Coniuclio  quii. 

2.  Emfbyteufcos  contradus  Confituticnilus  fefirdttts  J 
lec&tionceB. 

S.  locareceniucere,  locator  coniuclor  qut iicantnr. 
4.  DocJorum  centroverfia  cadere  conciltata* 
.   5  •  ln  ofcrc  locaio  conduclo  quis frofrte  conduttrc  aut  leart 
Mutur% 

Rrri  1  Lecatift 
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t,  T  OcatiocVcondu&ioficut  t  Eraptio&  Venditioduarum  vocum 
1  tCOntiufttU  untis  eft.Is uutcm  cum  Emphyteufi  magnaro  aftini- 
tateni  habet,adecrucea  inperperuum  conlhtuta,  dominus  rci  lo- 
calle  proptiafignihcauone  dicarur,  &:  cmphyceutaconduxriTc/.  i. 

*  Si  *sf g.V  ect. conftitutione  »  Zcnonis  fpecies  ciusdiverfa 
fada  elt  a  locatione  fpccifica  pro  tcmpore  conccadta.  /.  i ,  £.  de  Iure 

h  Empb.  Porrd  a  locarc  t&  conducerc ,  locacor  &  conduttor  di&i 
funt,  Locator,qui  dat  Vcendum.Fcueudqm^  Facicndum,  Conduc- 
tor  qui  accipic  dicicuc  tot.ut.btc.& C.eod.  Quamobrem  &  is  qui  do. 
toum  ardificandam  vcl  quod  lirmlcopus  pro  mcrcedefacicnducn 
fufccpn.conduxiffc,  lpfcque  frcquentiorilignificationccondudior 
dicitur,qui  faciendum  dcdit  locator.  Lieemf  2  i.$.i.l.e*tege, $1,$ 
locAvi.eyl.ult.inj.b.t.  Doccores  caroeneum  farpiusqui  pccuniam 

4*  t  pcoopcca  feu  ulu  tei  dat  conductorcm,  locatorem  qut  accipit  nu. 
cupant.  Hofttenf  in  fum.  ex  tod.  %&€ojf+de  Locato.  c.  1  •  num.  i  o»  Sed 
hoc  Hocom innus  imptobat.ey  poft  eHm*Horcbolt. ivtit.de  Vact.c-ult. 
nnm,\$.  Eft  tamen  aliquotefpectu  Doctorum  fentcntia  vcra, quia 
&  is  quiopusaliquod  faciendum  conduxic  rcfpcctu  opcrarum  dici 
potelt  locatorW.^fti  operas.  j  8.  infraeod.  Proinde  utror umque  fcn- 
tcntia  per  fe  vera  eft  cV  juri  convcnicns.fed  intuicu  divcifb.  per  d.L 

5*  itemfi. n.i.cumtnfmla.  iufia eod.  Fcrctamen  cft  u c  is  faciendx  t  rei 
conductorcV  rcdemptordicatur,  cui  per  averlioncmopusaliquod 
faciendum  locatumcft.  perLofus.  3  6.  tnfra  eodt  Non  ettaro  is  qui  u- 
fum  rciper  averfionem  coaduxit,  namck  hic  folum  condiixulc  & 
ipfe  conductor dicitur.  per  Lult.fr fin-.adu  7ibod.de  Id.  Sed  &c  con- 
ductor  rei  faciendc  f*pius  redemptor,&opus.faciendum  rcdemik 
fe  dicit  ur.idquc  proptcr  fummam  hu  jus  contractus  curo  empcionc  - 
familiiritatem. vide  \na  pofuimm fupram  wbr.  de  fintr.Sntp. . 

Adl,2.. 

-    •      -     '    '  .    .  .• 

I»  ^uando  demum  Locatiofr  Conduclio  intelligaturccn»- 
Uatla. 

2*  An  mercesconduttionis  neceffmo  confiet  in  pecunia  nu~  - 
tntrata. . 

3*  Conciliatur  -  Dottorum  diffenjio  tjua  tfl  ea  de  re+ 
4.  Colonus  partiar/us  quonrodo  pro  Jociocenjeatur.  - 
/ .  Conciliatur  l.excepto.  C.  h,f. 
toContilimrljlomint  Q.dtt^Jg.  &Cenf. 

Lbcatio 
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LOcatio  Conducrio  ira  tcontracta  intelligilp  ,liconvenerltde  M4 
metccdcproopcra,  0 fu  vcl  ftuctu  danda.  Pcrindc  nimirumut 
cmptio  vcndirio  conrrahitur.quandoconvctwde  prctio  pro  rc  dan- 
do,-  text.  htc.  Quancmam  &  evenire  qucat,ut  rrcrcedc  cx  caula  pro 
parte  aliqua  rcmilTa.fubfi/tat  nihtlominuscontractus.  vtde  qitxpo- 
nimui  fuprk  in  l  ficonvcnerit  $d.de  Pact,  Scd  quatfitum  cft,  An  mcr- 
ccsconductionisf  neccHatibconftct  in  pecunia  numerara?  magif-  «I 
quc  eft,  eanrconGftere  in  quacunquc  rc  fungibili  pofsc,adcoque& 
ccrca  fructuuro  parrc.  pert,  olei.  C.eod.  Arquc  hicCujacio  proba. 
turo  eft,  tr*ct.%.ad  Afrtn  I.3  f.b.t.fcquitur  Dominu*  Hroncborft  cenU 
li tsffcrt.  6 6. Quod  &  probac  l.n»»«food.ubiconducciocaadmit-- 
tirur  qua*  intcrduos  qui  proprios  fundus  habenr,convenit,  uraftec 
alrerius fundum ita conductum  habcteut,  ut  frucrus  mcrccdis  no- 
mine  pcnfarctur.Si  cnim  fcuccus  roeicedis  nomine  uirimque  pcn- 
fanrur.ccrcura  cft  utrimque  fructus  merccdcm  recrc rcfcrre.  Cuu»  • 
tra  tamcn  DD.  difputant.  Perpctam  ver6  d.  I. i.C.de conttactu  in- 
nominatoaccipiunr^/.c^^D.^u/.  quiain  fpeciccius  l.rcenitere 
non  licet,  quod  taraerr  incontraccibus  innominaiis  on\nibus,re 
adhuc  intcgra  permiUum  eft dilerte;/  ft pecunmm.de  CondtctXauf. 
Vdt  clcgantcr Snlicet  ind.U0lei.Non uiutarquoddicimus,  utincm- 
ptionc  vcndicionc  prerium  inrervcnir,perindcin  hbcconcractu  in- 
tcrvenire  mercetfem*  ut  bict  & print-  fnfi.eod.Quu  hoc  quidcm  fi-  ' 
militudincm  argnir,non  tamcn  idem.  Nequc  vct6  in  toro  jure  rc- 
latum  cft,  roercedem  hanc nccefsarid  confiftere  in  pecunia  nume- 
Tata^quodtamcndeprccio  cmpiionisrclacumcft  locisinnurocris- ' 
Actametfi  ipfaptetij  vox  huic  rei  intcrdum  tributa  fit, /.*//.  f.fin. 
ad  L.%hod  de  I*c.id  tamen  c 6  folummodo  fir,qu6d  merces  locacio- 
nisfrcqucntiori  ufuconfiftirin  pecunia  numcrata.Nccadrcm  fa- 
cic  l.r.$.i  de  Pr*fcrip.Vctb.ubidicitur,fi  profaciendo  dc  pecunia 
convcnerir,locarionem  fore.fi  verbdc  aliarcdanda  convcncrir,cfsc 
contracruminnominatum.  hbccnira:  fingularc  cftin  Iocationeo- 
perac  feu  facci  ( modo  id  tale fir  ut  hbc  cont ractu  admittatur.  vide 
qsttponimus  infrk tndj.$.§.2.  de  Trdfcrip.fcrb.)  ut  Iiujus  contrac- 
rusrorma  fervetur  fcpararaaconrractuinnominato.  Greg.Lopeg.  u  • 
tsfmmad  1  r.  Qua  racionc  Doctoruro  difscnfus  pulcrc>  concilia-  j;' 
tur,  nimirumut  Cujacij  fententia  obtincat  inlocatione  rerum 
Dociorum  vcroopinio,  qui  pecuniam  rcquirunr numeratam,  pro-- 
cedarin  locationc  facti*Dcnique  hbcf^omirfendum  noneftreum 
quifundum  profriictuunrpartecouduxir;  quidemefsc  re  ipfa  ac 
drcicolbnum,contractum  tamen  cum  proaequalitate  partium  con« 
ventarum  fcre*  cenleri  j urc  focictatis./.j7w/r^.  2$%  %.  visnvtior.  infm 
m^quantam  nimirumad  lationcra  fructuum  dividendotumatti- 
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Ect.Illudquctituroeft:  fi  in  ipfocootractu  non  convenerit  depre? 
«iodifcrtc,resautcm  utcndadata  fitcumproloci  confuerudinede 
rncrcedercrum  fimilium  conltaret,  quid  juru  nV  Locationcm  forc 
Cartrenfis  auiumat.iV.i.f./i  qnis ftrvum.num.^.de  tslcq.  Pojf.  quia 
mcrccs  non  pcnitus  fit  inccrta. Accurfius  cont  ra.contractum  inno- 
minaturaclfe,  quiadc  ccrtoprctio  eocafuncc  exprefse  ncctacitc 
ctfvenir, fl.in l.  excepto.fleod.Qapdmagis  eft.quia  quotielcanquc 
npn  abinuiode  quantitatemerccdisactura  cft,  fed  convcntum,  ut 
quod  arquum  forer.prxfterur,  tories prarfcriptis ycrbis  acrioeft.  l.fi 
tibipoliendn.  2 1  .infdeTrafcripJVerb.  $.2.fnft.h.t.  Nec  murar  quod 

I»  t  in Lexcepto.  C.eod.  dicitur  mercedera  (ecundumjptatteritam  con- 
fuctudincmforc  (olvendam.  hoc  enim  irarcfpontumcft  pro  fpecie 
ibi  propofita,dcrcmiffioncpcnfionispro  alicujus  temporis  fterih- 
tatcj  nimirumprorcliquoremporc  juxtaconfuetudinem  fuperio- 
fumannorum(pcnfionem  (olvcndam;  inrelligecum  ycl  inpluref 
annos  locarioeflet  contracta,  vel  racite  renov.ua.  iw.vm /,13.  §.fin, 
inf.b.t.  A<quc  idtextum  legentifacillimum  vifu  eiit,  quippc  qui 
confcriprus  cft  ad  quxftionertt  hanc:  An,  folira  pcnfioob  lnrcrvcn- 
tura  ftcrmtatisnon  (itminuenda?  cui  rcfcriptum  cft,  mcrccdcm 
folvendam  juxta  confuctudinem  prxteritorum  anuotumfauxcx 
paccium  conventione  recepta  erat)  exccpto  tcmporc  fterificacis,' 

jh  Mulcoque  minus  ad  rem  tfacit  l.domini.C.de  Agr,&  Ccnfir.  quia 
care  ipfanihilftaruicaliudquam  nedorainis  prxdiorum  liccarco- 
lonos  ipfos  locationum  contractibus,  penfionc  pecuniaiiagravacr, 
nifi  hoc  confuctudopcrmiferit.ld  autcm  a  quxftionc  propofita  vai« 
dc  ahcnurn  eft. 

Adl.fi  fibia1ienam.7-&l.«« 

I.  guid  vms,  fiquisfctens  dlienam  infulm  l$tiri$. 
2»  Jgutd  (>  igncrans* 

3«  K^irgumentum  fententu  authoris  ineamrem. 
4.  Venditionis  a  locatione  diffetentia  ex  Qu\acij  fententti 
defenfi,  ncrt  imfediente  difputattone  ^Antonij  Tabru 

»♦  /^\Vi  alienarc  infulam  ilocat,  in  id  tcnecur  condtrcroti,  qoanci 
V^mrercft  ipfius,  perfrui  iUipoiuiffc. perbunctext.  Quod  naac 
crptum eft,fi  fcicns  locaveric alienara. /.  fjrbac dtpinctio.)f  mf.ttd. 

ft.  Cujsc*tr.  t.*d  Afr.inl.)  j.wj/.r^.Nam  fi  ignorans  t  id  fccciit.  pio> 
babilius  ctt,  locatorem  folummodo  tencri,ad  penfionis  remffjonc. 
Cujuf  rei  magnum  argumchtum  cft,  qood  is quialienuir  furdurn 
locavi  t cun  co  qui  fuum locavic,  ufum  umcn eius ucn  piat ftat,  m 
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jurenoftrocoraparatur.  l.excondncto.  i  <,§.penttIt.:inf.eod.  Indee- 
Otm  conlequitur,  ut  qucroadmodum  is  dcmum  rei  fu*  locatorid 
quod  intercft  preflar,  qui  poieft  vel  ufum  juxbcrc,  vclcum  qui  u- 
fumirotediar  ptohiberc,curo  alias  folummodoad  rcmifljoncm  vel 
itftuutionem  pennonis  tcncitur. l.quttnfuUm.  jo.  inprincjunc.  1$ 
fundm.if.tnfeod.itzciizmcum demurn qui  fcicns  vcl  per  /raudcm 
aIien*mremlocavit,idquod  intereft  univerfum  pr*fUre.frr  ex- 
frhtfumuxtJMt.tnfcod.  Eft  igitur  hac in r  re  vcnditionis  a  loca-  * 
ttonedirTerciuia,cdquodvcnditorquircmaIienam  vcndit,  quo* 
cunque  modoin  id  quodinrereft  rencrur.  vide  SnbtiLnofrM.lib. 
t-9.  Quodctfi  Antonius  1  aber  difputandi  caufa  indubiumtraxir, 
hb.  s.coniect.  c.$ .  ramcn  expcdire  fc  a dcfinirioaed.l.j/.  nonporefr, 
eeque  auguratur  vetbaejufdem  harc, Per  traudem, abimperi- 
tioiigloflatore  eltc.  Sed  hoc^cc  ftilus  Africani.nec  fpccici  propo- 
fua-  qualuas  admittunt.Ncc  impcdit  1. 1 .  inf.  qui  pcihiberurctiam 
actioncm  ex  conducto  compctcre,dorao  Idcata  boni  fidc.hoc  cnim  * 
eatcnusaccipiendumcft.  utprcriumrcftiiuatvcl  rcmittat  Iocator, 
fnam&  inhoccx  conducto  acuoeft.wri*  l.  3$  Jnf.cod.)n\{\  do- 
raum  arquc  commodam,  flnc  daranoconductotrs  prajftatefitpata- 
cus.  per  text.in  d.l.  1  J»f 

Adl.  fiquis  domi.9. 

PRincipium  huiusl.  explicaturo  eft  in  I.  pracedenti.ubi  plcnr 
tractamus  an  cVquid  diffcrcntix  fu  intcrfcientcmoV  ignoran- 
teinalienas  rei  locatorcm, 

J.Iuhanui.i.)  Hic  §,  cxplicatus  eftinfri  i»I.excond*cto.ift  M« 
/  Imperator.4.6Ve.f.)  De  pcriculorciconducwdiccmus  infrald* 
cis  divcrfis.m/.^«^ao.i  j.J-i.c>'/.40.ia/.w-..Illud  duriusvidc- 
xurquod  lucdiciturcouductorigtegisita  pefioncmrcftiroi,fipro- 
betline  dolo  fuo f  fupplenduro  aurem,velcurpajgregem  latro- 
nibns  abactum*  Obftatcnimquod  dicirous,  ci  doli  probarioncn» 
inrumbcre,  qui  dolum  arguit.fvve  is  agat  fivc  cxcipiat./.^cri//.i  f. 
de¥rob.  l.dolum.*.  G.  eod.  Scd  rcfpondcmus.dolum  malum  cuU 
pamquc  abeflc,  hic  nihilaliuddefignare.quam  abactioncm  gregis 
vii)lcntcr&  fincculpaconducroris  comnuflaro,Fuudata  emra  eft 
cx  locatoactioad  rcftiiucndumgregeminiptoconrr.Tctu,qui  igi- 
turcxcipir.eumabjcturolaironumvi,  mcritohocipfumotiexce* 
ptionismcdium  tcnciurprobarc./.<i.<.*Pr^.'P4C4«»r.i.e»4irt.f.i7- 

/.  Siquisremk  Ucdtne  n*n  dmm  tindnxit,  ffitie*  dtnit* 
mum  eiut  qud{ivh,quid  \utis. 

z.  ^idforisftqMis  tbinmirem  Jttdm  unduxiu 
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g,  yjX  hoc $.'notandum  eft ,  fi  quis  a  locicore  t rei  alicn*  eonduxe- 
JQrirtcaque  res  poftca  eonduccoris  vcl  douacione  vcl  quo  alio  tu 
culo  facta  fict  eum  quidcro  ad  pcntiones  prctcrici  cemporis  tcncri, 
non  ctiam  c|us  ccmporis  quod  poft  acquificioucm  dommij  cffluxir, 
Racioeftquiarcsdcvenic  incuru  cafum  undc  incipcrcnon  pofter, 
quod conduccio rci fuac ipfo jurc nulia (ic. Lqmrcm  a#.  C. eod.An 

*  auremqui  rcm  conduccionis  »  ciculo  naccus.poftcacjufdem  domi. 
niura  fibi  ufurpar,eam  rcftitucrc  ceneatur?  quorfirumcft,.&  obri. 
nuic  pofseflioncm pnus rcfticuendaroXjJ f j .C*eod.  &  ibi  bali- 
neroo cnim  fibi  pofscflionis  caufam  poccft  murarc./.4</ prob*- 
ttonem»  i$.C.cod.  Quodita  rcmperanduraeft,nHico»ductorrcm 
fuara  eiscincontinencipleniftirneprobarequeac.cumcnim  bcnig- 
nius  eft  inccrdicco  agcntcm  repcllicxceptioncdoli./.  dolo.  dcD.olt 
txccp.jMnc.Lyl.  ibid.  i j.  /tdSxhi$P 

Adl.vidcamus.7i. 

T)RincipiurohuiusI-  Sc  f.  i.pcrtincntadea  quarde  incendio  la» 
JL  tiufculedifseraimus  fupra.  adl.ft  vendiUA  i .de  Per&ComJUi 
Vend.  undc  qui  volct  petat. 

$.final.;Pertincc  &  hic§.ad  eaquarfupra.de  inccndiopofuitnut,» 
MiJ$Pm€.&Cm.fri  K<*d.MyMc, 


Adl  excondu&o.ij. 

I .  Vim  emnem  cui  refslinen  f$teB fu$m$d$  dominusfra* 
J!et*&num  z» 

j .  Qoloni  damnum  quAnd$ftt* 

4.  cdn  rcFitmioAutremifiie  mercedis  demum  /Atfrofter 
Ujtonem  ultra  dimidium. 

y  Dc  patfo  (ju$  conduftor  cafim  f$rtuitum  in  fe  recifit. 
i  oT.  ^tn rrteftione  eAf$ntintAntur  etiamcafus  rttrtores. 
7«  BArtoli  dpthinA  in  hac  re  incerta, 
/•  K^in  $n  renumiafione  tAfuumfortuUOtum/tt  JtnguUtm 
rcmsnciatum  tffe  of$rtust* 
.  t-guidjtqudCuffAdminifat. 

$.u)if\Vm  hictractanturfde  interitu  fructuumvcl  rci  ipilus 
Vyconducrar,  recic  plcrumquc  acccpta  fiint,  nimiruro,  vim 
omnemTui  tcfifli  ncquitdominura  colonoprscftare,  otputaflumi. 
num,  hoftiuro,ftttrnotum,gr4culottitn, fructuura  itcro  tabcro  gra. 

vfercrn, 
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viorero,  veiurcdinemqux  fru&usfereconfuraat.Itaque  hfc  ter- 
tus  docct  nontantumiei  ^ipfius  locatar,  fed&  fructuum  damnum  *» 
ad  dominumpertinere.  Quod  catenus  verumeft,ut  mercedisexo- 
ncrariorur,vcl  folurse  reftnutiu;  damnum  vcro  ieminis  fupracara, 
pertineat  ad  condu&otctn.i. ubtcunque.inf.cod.gl.Cjr  DD,bic.  Exo- 
nciatioinquara  vel  reftitutiofiat  proremporequocalamirasdura*  - 
vitJ.p.§.tmper4tor.fup.cod.l.excepto.C.eod.  Pianc  C  vitium  ex  rc  ipfa 
oriatur.t  vcrbigratia,vinumacucrir,vel  fegetes  hcrbis  auc  raucis  £ 
Cmt  corrupta?,damnum  coloni  erit,  ut  bic.  Quod  dc  rcmiffionc  pcn- 
fionisdicimus.tdira  plcrifquct  acceprumeft,utcondu#orprius  fc-  ^ 
rriendcducar&cxpcnfas,  deindc  confidererur  an pracftationc  pcn- 
fionis  latdcrerur  ultra  dimidium.C/w.^rfrro/.or  Bal.tnl.  ltcet.num.i% 
C.cod.Pinel%intrJ.i.^deT(jefctVend. p.\.c.\  num.  n.&feq.  Quod 
quidcm  vcrum  clt.modo  hoc  non  tam  ftri&c*  accipiatur,  ut  nihilo- 
roinus&in  arbitrio  juJicisfit,an&paulo  reinor  majorvc  lefiofa- 
ciat  rcftitutionilocum.  Quando  enimiddcquo  agimus  damnum 
noncx  larfione  contraftns  promanar,  fed  acafu  penitus  fatali:  cer- 
cumcft  hanc  rcra  in  fafto  confiftcrc  coque  &  cognofccntis  aibi. 
trio  contincri ,  quandopro  qualitate  circumftantiarum  pcnfio  rc- 
mitti  dcbcat,  vcl  miniis.  Quod  in  judicando  obfcrvamus.  Ceteru ra 
quoddc  pcriculo  calus  fortuiti  d/cirausf  locaiori  fcrcndo,  idira  ti 
c(t,nifi  ungulari  pacto  conductorin  (c  pcriculuro  reccperit  ipfc/. 
$.f,luLanus.l  itcmquaritur.  1  J.t figcmmM.f .fup.b.t.  Illud qusrirur, 
Anconvcntione  1  hic  pcriculum  caluuracorurocolonus  fuiccpiflc  tt 
intclhgatur,qui  raiiiTime*  folcnt evenirc,qua  in  revaiiatum  cft. 
Neg a t  B a r to I  u  s  &  e  u  m  lecu r i.  Tfarr .  tn  l.fed ft  cjuis,  4.  $ .  auafitum  ,nu. 
3 .10 finc  St  quis  Caut.fud.StftJafnnd.num.i  $JFulgof.nnm.  1 1 .2><Z>« 
plertejue  in  l.fiflu/at.  §-  frumcnt4.de  Qontr.  tmpt.  tjuorum  tamen  non 
pauct  fibtmct  ipfts  repugnant.  Contra  convcntionc  hac  ctiaro  de  info- 
Jitis  actum  t3alduspcrhibct.^/k.C*»>4W%/wiwo/4/i»  i.frumctta.Ti- 
ntl.late  tn rep.l.s.Q-de  %efcmd.Vend.p.\.c.\.  num.ip.  Et  vetd  fi  hjr- 
pothcfin  hanc  revocemus  ad  thcfin,  vidcbimus  quafticncm  eam 
dcfiniru  facilimaro  cffe.nam  fi  confideremus  cafus  infolites  vclma- 
ximc  forruitos  cflc, protinusapparet,&  his  recipientem  una  cfie 
fu bjectu m .  Proinde  Baldi  fenrcntia  prcbanda  c ft,  roax  in>e  qu ia  ca- 
dem  cxprcllo  ju rc  dchnitur ,  per  bunc  tcx.  qut  damna  confuetn  etiam 
(me  paQtone  ad  ctlonum  pcrtinerc  cautxm  eft.tAdde  d.l.fSln/44.  7  8 
ftumcnt4% dcQtntu  Emp»  Qul  tcxtus 1  a plcrifque  Barroli  hac  in  re  ^ 
fequacibus.directccontrafentcntiam  ac  vcrba jurifconfulii  cftac 
ceptus,cum  doceat  venditorcm  quiin  fe  recepit  cafum  fottuiruro, 
ctiam  ad  infolitos  tcnerl.quod  fupinam  pauum  coromcntandi  mo. 
xem  arguit  palaro,cofquc  non  tam  joxiscxplicaiione  quatn  Banoli 
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aut  Accutfijiraplicatione  fuilTcoccupatos,  Sed&  dubitatumcft; 

*»  *«n  in  cafuurn  forruitorum  renunciatione  vcl rcccpcionc,  cos  no- 
minatira  defignatosfuiirc-eporruk,  quod  Accurfius  voluit»^/. itti; 
Iftquisdomum^  §JmHamms.  vtrb.  hoc  ti  praffart.fupratod.  Coftal*  in 
d.  l.  4«f.  ^usfitum.  Si  Qmu  Caut.  fud.  ptr  illamttxtMmi  Sed  bocur 
rationi  repugnar,ita& lnrcrprcrum  (enrentiacomrauni  rejcctum 
eft.  Aitx.  in  d.  l.feJ  &  fi.f .  <\Maf\tMmjiMm.\  i.  lafoM.  ibid. wtm.  \ 4% 
'PintL  dJo.nnm*  16»  &if.  Augct  fenrentiam,  quod  quoHetcun* 
cunquc  huiusconvcntionis  authorcs  tncraincrunr,  totics  tamum 
dc  periculocafusfowuitilcgeconrracrusreccpto,  loquuntur,  nuf- 
q.uam  vcr6  rcfertur  cafuum  lpecies  exprimcndas  fingulatira. 
QuanquAm&aliasc7prc(TogciKre,finguIs  fpecics  cxprefs*  cen» 
(eanr  u  r.  /.  ft  chorns.  79 .  mki  not^  dt  Ltg.  3 .7,  5 .  $ .  1 1  Commod.  /.  1,  $ • 
faptt  Dtpef  dJ.fiftMlxt.  $%frMmtnta.  deCoutr.  Smpt.  d.L  9.  $./•• 
UanMs.fMpra  LtJ.i  .C.Caawwwrf.Nec  ad  rcra  factr  d.I.fed  cVfiquis» 
f.qu«firuro.Si  QuisCaut.  lud.  Silt.quiaeanon  agit  dc  rci  peti- 
culo  inaltcrum  transfcrcndo,  fed  folurnmodo  hoc  affirroar.cort* 
vcntionem  genetalcm  de  nullaexceprione  comra  cautionem  )u. 
diciaufti  utenda,  non  adraittif-nifiexceptionura  occaftones  fingu. 
las  nominatim  fint  defignata?.  Pnrrorias  cautiones  nimirum  bc- 
nignius ez  mentePrxtotis  cxplicamus,  quia  pattium  conventioiir 
i)S  quam  minimum  facit./.  in-eonvenlionalibMS.  $ 2.  deYerb.OU. 

f»  Dcniquc  illud  tpratrcrcunduninon  eft,fi  qux  accidentisdaroni 
cuIpadominoqucatimputati,ipfum  ctiamad  idquod  intcrefttc. 
ncri .  $  •  p4M.  infcbac  tadJLs 


l+LMoJicum  ddmnumfttih  accidens  colon)  eft.r 
3.  Crande  damnum  lecatotiseft. 

3.  ^uid  )urisft,ftdomiuus  fenjionem  remittat. 

4.  Fenjionem  fropet  ubertatem  injolitam  nen*Mgtri,&t 
.5. 

5.  Explhatur  l.  2-0  de  utlluu. 

7-  lAnquedinbcttrelureQanonicum  ptmutatum. 
MrKjfo  inquilinoob  grajfationem  feffis  fenfiu  rcmitta* 


5.^Apinianus.4.cY$.coraquidam.j\JM6dicumdamnum  pr*dio 
L  » accidens  colohi  cftJ.ij.S.vumajor.ixf.  tod.  ldcoque  cbfttt. 
cuiu»  pucuawwpcnfio  ipfi  icmitii  non  (oict;  ui  nec  ob  vtncarum 
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aur  arborum  veruftatem.  $  „cuttf  tjuid4m.~J.htc.  Scdnimiafterilitasfr  a, 
quxplusquaro  rolcrabilc  cftfructus  Ixdar,  locatori  quoque  dam- 
nofa  cft, &  pcnfio  propreream,  uti  viro  majorem,  reraiccenda.  d.lm 
i1*$.vis  m*)or.Uictt.gm&l  r$*  C.  eod% Planc*  fi  remittat  pcnfioncm 
t<dominus  vel  juris  necefiifrue,vel  aliashberalitate  ob  fructuum  u 
p.iucitarcru  motus,&anni  fubfcqucnrcs  multofuerint  ubcriores, 
ftcnlium  annorum  penfiones  colonus  nihilominus  folvere  coge- 
tur.  mbic  inj.V+pinutuut.  Verum  illud  jure  noftro'cerrum  eft,  -n 
pcnfionero  convcntam  proptcr  ubcrtatem  infblirara  ncceflartd  non 
augeti.ur  cnim  modicum  damnumcolonicft,  ica&V  immodicum 
lucruro  pertinet  ad.eundcm.</./.i;»$.z//j  maior.  Sed  id  alijcum  hoc 
rnodcramine  acccpcrnnr,  fi  ubertas  urplurimum  induftria  coloni 
provcnenr ,  contra  tamen  fore,  fi  ubcrtas  promancccx  improviib, 
gl/B4rtoltCofial.  Cercrum  ea  diftinctio  quia  nufquaro  rclatacft, 
conrra  textum  hunc  non  cft  admirtcnda,  u(  rccteCaftrenfisfenGc. 
Caftrenf.inl.ftmerces.  27.  fivit  maior.ittf-eod.  Fulgofibid.  Ec  rneri» 
rdterturid  moribos  rejecrurocft.  ncquc  cnim  vclullain  rcgiono 
id  obfcrvarum  mcmimaut  legi,  Ncc  routat  quod  dicimus.conrra.  , 
riorum  »contrariaro  eflc  difciplinam,  ircroquc  cum  qui  icntit  o-  ,% 
«us,  &commoduro  fentirc:  tegula*  enim  cae  gcncralcs  funt,ncc 
aliter  rcceprar quam  ribi  eas  jus  difcrte  admircit,  aur  jurii  definitio 
non  cft  exprella,  nequaquam  igirur  adraitrcnda;  funr  contra  jus 
diferturo./?fr/.  omnisjuris  deftnttto.  de  Reg.  fur.  Mmufquc  ad  rem 
f  facit  1.1.  C.de  Alluu.  qUia  ibi  non  agiturde  merccdcob  auctio*  * 
Jtes  fructuum  augenda,ied  de  agiwfccntfo  tnburoprorcrraea  qua? 
alluvionc  adjcctacft.  Alij  tamen  pufarnnt  id  lurc  Canonico  1  ora-  J£jme§ 
nino  recipiendum^rrc  Cenfib.  ubt {anonifta.  fcd  ibit-#w ,fa0U- 

non  hoc  dcfinitur,  penfioncm  augcndam  ob  immodicam  Truc-  ^d^crfh 
mum  ubcrtatcm,fcdid  fblum,  quod  procurator  cccnobij,  crefccn 
ribus  ccclefix  facultatibus ,  ctiara  adalendura  majorem  fratruro 
numernm  teneatur.  Quid  veroliocad  correcrionero  juriscivilisin 
ca  rc  opcrctur.quivis  rationc  prardirus  facite  lcntiat.Dicenduro  ita- 
queeft  nec  hoc quidcra  lurc  Canonico  moratum  cflc.  pcrc.i.dc 
Novi  Op.?{unc.  lllud  quaefirumt  eit,an  grafiatio  pcftii  rcftitutio-  H 
ncm  mcrccdis  opererur,quod  Panormitano  placniti  quia  timor 
mortis  jufta  canfa  lir  doroicili|  dctcrcndi,      l.bdbitatores.  17.  ^fin. 
infb- 1.  Abb.  inc.propterftcrUttatcm.num.S.  ex.cod.  quitamen  hoc 
difhculrcr  i  n  praii  obtineri  poflc  putat.Baldus  contra.eo  quod  pc  f- 
ris  periculum  non  ufquequaquc  aftrictum  loco  Gt.Bsld.  indJ.  licet. 
nnm.  /.  C»  ^.Ccterum  mraque  fentenria  vcraelt,  at  rcfpecru  di* 
arerfo,  Remiffto  cnim  iicr  cz  Panormitani  fentcniia,  fi  pcftis  an- 
aum  unarn  vcl  plurcs  in  loco  conductsc  rei  adeo  gravis  fir, 
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ut  quam  plurimi  muoicipcs cjus  mctu diicedanr,quia cni m  rum  ti- 
roor  juftus.eft  8c  damnum  minus  tolerabile,  id  ipfum  fcrct  locator. 
per  l.habitdtotts.  17. §.ftn.inf.h  t.  fi  vctdpeflis  folummodografletur 
aliquot  menrcs, damnum  hoc(quia  modicum eft,  noccbir  couduc- 
tori  /.  fi  mtica.  1  $.l.vism*tor.tnf-  codM\uc  ex  fcntcntu  Baldi  quae 
dutuictio  &  Gaiiio  piobatacft.  Itb.i.  0hf2^num.7. 

1 .  Jg»/  rem  conduflam  uon  pr*flat\  non fruitur  mertcde* 

2.  <~enci'iatur  l.ftnA.nave.inf.eod* 

3.  Vt  falario  comitum  Cdjaris  quid)uris. 

4.  ^uatuor  eafus  excefti.  ejr  nunhy .  ac  6%, 

x*  $.  TTcm  cum  quidam JMavc  pctdita  qui  mcrccdem  t oncris rranf- 

*.  Xvchcndicaufaaccef)crar,candcn»  tchhuh.text»  W.Nec  *rau% 
tat  l.pen.§ .  navcra.  inf.eod.quia  ibiculpa  conductorisob  non  fo- 
lutum  vectigal  mcrccscomrriiloccciderant.  Quoucfcuuquc  cnira 
culpa  velcalus,a.quo  ulusrciimpediiur,  ex  partee)us  accidir,  qui 
mcrccdem  (oUit  (iivc  is  rci vcloperae  conductotaut  facicudi  ope- 
ris  locitor  vcl  redeinptor  fir)  roties  is  mcrccdcm  nihilominus  dc- 
bcr.  d.  I.  pen.f.  navem.  fat«s  enim  cft  cft  pcr  locatorcm  non  ftc  1  iflcJL 
fedaddet.  1  ?.§./m  l.qtti  operas \\% ,  tnf.eod.  lungequac  ponimus  inf. 

J  in ^.ubicunque.oY  $.planc.  Iiacead.l.  QuodcVitade  comitibus  h 
legati.Carfitis  rcfponmm  cft.  /.  dtem.de  Off.  tsfdfeff.  d.l.  19,$. 
fm.  h  t,  mmirum  uf  dcfuncto  legnto  Cxlaris,  illls  lalaiium  rclidui; 

*  quoquc  tcmpoiis  folvatur.  Planc  queraadroodum  cafus  cx  parte 
eius  contingcns,qui  merccdcm  prxftat,  merccdis  (olutioncm  non 
impedir.ita .Sccafus  accidcns  cx  parte  cius  qui  cam  rccipir,  mercc- 
dis reltitu  ioncm vel remillioncroopcratur. m  hicJ  fij*ndtts.}i.  /. 

r-    */r.»w/rikc^Xctciumhocnon»cftperpctuum.  Pih  cipio  cnimiQ; 
advocatis  fpcciale  cft,  ut  fi  antc  fincm  caui*  dccedant ,  mcrccdem , 
non  reftituant.ctiamfi  cafus  mortis  intcrvcncriiaparre  ipforum. . 
L  1. 1 .  DtVHs.  de  txtraofi  Cog.  l'3%.$.fi*.  ttrf.  h.t.  Dein  ld  pod  pro- 
ccdit  tinlalarijsmagiftratuum,  nam&  horum  haercdibus  falanum 
eius  anni  debetur  in  quo  obierut. not.inl.pofi  d*os.\5*§.\  dcAdvoc* 

*.    2)iverff*dtcier.CoftMl.bic.  Deniquc  ld  cx  t  conloctudinc  ctiam  adi 
falariaprofcitotum  relatum  eft.. 

■ 

/♦  £>uomodo  accifiendum fn  quoddtctmus  intcrium  mertc- 
eUs  rtmifionem fitru ejr  num.i.  ati. 

4-  guidjuris ft  conduclor m  tulfuft^ 

*  *      m        m  "  i 

. .     ■  .  '    -  I       *fc   -        -  # 
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f.*  TBtcunque.&f.  Planc.)  Cum  fimpliciter  dicimus  merceditt  u 

V  rcraiflionem  veIrcftitutionemf3c.iendaro:id  ita  accipiendu 
cft,  niil  alterutrius  intcrveneritculpa.  Nam  fi  locau  r  +  pra-ftare  t% 
poflir  ut conductor  re  locata  utatur  ncc  prarfter  tamcn,vcl  dolo  aut 
cuipaeius  factum  fit,  quominus  id  vet  velfaciatvel  facerc  p<  flh; 
vcrbigratia,  fi  velipfe  Iocatorhoc  impcdiar,  vcleum  qui  impedit 
prohibere  poflit,id  ctiam  quod  fupra  merccdcm  intercft  conducro- 
ris,re(arciet.*r  btcau  f.plane.  t.fifundus-  $ ?.mf  eod.  Nifi  rone*  nccef- 
farib  *  coacrus  domum  icfarcicrir,atque  ita  ufum  impediar.rum  _ 
entmin  culpafuiife  nonccnfetur,  eoque  tamuro  roerccdcm  rcfti- 
tuer,nam  fi  cirracafum  neceilitatisa?dificer,ctiam  una  id  quodin- 
tcreft  prcftar.  l.qui  tnjuUm.^o.tn ptinc>inf  cod,  Pcrinde  nimirum f  * 
urconductor,  fi  quiddolo  cius  velculpacft  admi(Iuro,ad  idquod 
intereft  tencturactionc  iocaiU.l-i^Qttilf.Cauf.Ti^TMc.CMtr^. 

Adl.fedaddcs.io;. 

I  .  J$ui  rem  vitiefam  locat  ignorans,quid frajlet  .& quArt\. 
num.  & 

S*  Ls4n  id  qucd  intereft  hic  duplum  excedau 

a,,  Concil/atur  l%un.C  de  iem.  gua Pro  Eo  £>uedlntcrefl'. 

Jji; Vi  rem  ♦  vitiofam lbcat ex  qua conductori  damnum con-  u 

\Jrigir,fiquidcmIocator  ignoravic  vinum,  fofem  remittit 
merccdcm,h  (civit,  etiam  id  quodimcreft  ultra  mercedem  pracftar. 
Ilhjd  fpecialceft  ineo  qui  vasvitiofdmlbcavir,quod  conductoii 
damnumex  co  redundans  rcfarcire  tcnetur,ctiamfi  vinum  igno- 
ravit.-C.ur  hafciam  varic?  quiat-  isquivas  locar,inftrumentumad  a» 
capiedum  Iiquorcm  capax  locarcapax  autcm  non  cft  unde  vinum 
efHuxit.  Quando  igitur  huc  Sc  fcire  dcbuit  locator  &  cmendare  po« 
tuit,perinde  in  id  quod  intereft  tcnetur.ac  fi  Iocaflct  fciens  ,perbuc 
text.  Quod.  &  iuvafc  venditoobtinct.  l.tenetur.G.S.fivat.+.fuprade 
%yilh  Ewp.Illud  qujelitum  teft.anidqoodintcrcft  inhacrcctiara  $; 
duplum  cxccuat? quod  magiscft  fidupluro fimplicis  confidercmus 
fncrccdis.Nihilcnrmabfurdiusfbrcr.quammagni  damni  aeftima- 
tioncm  rcfcrriad  exiguam  mercedis  quantitatcm.  Poaamus  pre- 
tiofiflTimum  liquoremob  vafis  vitium perijfle, quifortevcl  quin- 
quagtnta  ducatis  conftet,  irt  eiusquod  intcreft  ratione  calcuium 
dupli  ad  roercedcro  vafis  rcrCrriquod  ipfum  vcl  miooris  quam  uno 
dutato.nondlcomenfesaliquor  conducatur,  fcdcmaturfacile"  to- 
turo.Iiaq*temagis  elt  duplum  hic  non  rcferri  adfimpluro  roercc- 
<UjlNcc  rmitat  hnaC.dc  Scm.*  quse  pro  co  quod  intctcft  prof.  u bi  4t 

Sflfj  vcwditio. 
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venditio  locatio  rcfcruntar  »d  cafus  cettos.  Hoc  enira  ita  eft  fegi£ 
Uriter,  quatenus  i|sagirur  ut  res  ab  una vcl  prctium  ab  altera pra> 
Aetur  partc,fed  amphus  hiscontradibuscontmetur,  &  abfuturum 
dolum  malaaii.i.-f.i./. Mmmv;  %.%.4.Lfcrvtu.  )o  ifn.de  i*Zt< 
Emp  Qiiaratione  Bc  bfo  a£ionibus  hisdiredo.doh  adtio  dicimt 
coat^U.&eUi*nter.7.§.t.mfn^*pr*  dt  M^bidixJ.  Q^ndQ 
igitur  dolus  nolfo  legombcneficio  ju  varur.  /.  j .  f.  j . *d  scj^eU-  «• 
/Mlianm.U.prwcip.  l.idjuc.+f^peH.verjk.  momntbm.dtAa.Emp. 
rcdtc obtinuit  doium  malum  abeue» ccrtam  quamitatcm  m  com. 
putationccjuf  quod intereft  noncont.ncrc/ jd**e  }*lt*n*m.  4/.  J. 
TvcrficJnomntbHs.fnp.de  ^ct.Emp.^rtol.ml.  J.C^W 

Onidlntcrtft  c.7.  Quiavcrd  vas  vitiofum  locatumaut  vcndirum 
comraftiii  doWocomparatur,  reacdicirous&candcminh.s  ra- 
t,oncmeuc.*^.<*  ^/.«^^^.E^Ratiocftqu.aquivai 
locat .  rcm  capicndo  liquori  aptam  locat ,  /.  cum  *ur*m.  §  4rgetL 
*****  *****  **t*  Ui.Qiiandoigiturba.c  talia  nonfonr  rc- 
^dicimuseuro  ftiemicomparari,fw4././«w»*i.  if.*f*4M-. 

T«Mn1S^T^<««  reinontantnm  ufumrei,fcd*qu*  nfui 
defcrviunt  prxftabit,  /. Itgtm.  16.  C.  eod.  Eaautcm  fonr in  priroisdc 
quibus  contrahcn.es  egcruncQuod  fi  id  non  parear,  Vlpunus  de- 
mnre  conatur.que-fundolocato  inftrumenti  nom.rfc  alocatom 
conduftori  fint  pntftanda.  M  bie.  ncfcio  an  fatis  appofu*.  Satins  e- 
mracft,hacinrc,defidcntepa^ 

cuiufquc  regionisinfpici. /.«>*<. 10.***  B*ld.&S*hc.Csod.*r,.4. 
pLrin  *ip*i*uontb*t.dt ^Jnr.Cu  rcs  ca fcrc  m  fafto conGSar. 
'  i.Si inquilinus.  1 J  Ex  hoc  textu  patct.  inquilinnm  quod  indoroo 
condoL  rdificavit.aaione  condact.  rcftc  aufcrre  Quod  fcV  ad ca 
pcrtinet  qu*  ipfi  .«dtficio  cohxrcnt  affixa,  ut  dc  oflio  rcfponfum 
cft  bicMttnm*  ipfarum  ardium  habctur.V.  f*ndt.  17.  f"pr*  de 
jth.  Empt  Sed&  ad  repctenduroimpenfasaliasvcl  necelfaria*  vel 
utilcs,  agcrc  conductot  poteft.  ctiamfi  eadc  rc  convencm  nihil.  /. 

4mm**:,S.  $•  N»  «  *  W  Pc"fionc™ 

tion  folutamcolonHS  ejidatur,  impcnfas  dohcxccptiouc  oppofi ta 
dcd^cU.coion*j.6i.inprmctxbi^*rt.inf  ^Vcrum  hoclpccialc 
•ft  inconductorc  St  emphyteuraecclcfir  qu6d  ejectus  ob  cano. 
«emnonfolotnm.cmponemata  non  xo\\zt.**tb.f**u  rcm.^.de 

SacroC.Eect  def*mvt*.ex T{ovctt.  1  a cfwero.%. 

£  Siinquilinus.)Omcio|udicisccntinetur,cogcre  locatorem  ot 

prtrftctadqu*  vcl  partiuraconvcmionc^vci  nato»  acuoni»  con. 
doctjtcuctur.tffo» 
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Aldl.  ficurcraptio.aa^final.  &Ui,&2*; 

REs  vcndita  ita  locari  poreft,  ut  cant  eropror  inrerea  condoc- 
ram  habcat,  doncc  preriuro  folvat.  Scd  pccunii  foluta,  nihil 
amplius  prctlandutxr  eft  vcnditori,  quaro  pro  porrione  remporis 
qooprctium  nccdum  folutum  fuit,  utbicint.it .  Coharrcntcamen 
$.  finalis Jcgis  vigcfiraae  cV ptincipium  legis  vigefiraae-fccuudar  im« 
mediate\quiautraquecxlibro  Pauli  $4.  adedicturodcfumpta  eft. 
Eft  autcm  l.xi.ex  labolcno  dcclaranda? rei  caufa iaterjecta, ctti 
Cnjaciusaliquidexiftimat  dceffe,  ur  nimirum  fpccicsfir,  qua  tc- 
neatur  conductor  locatoti,cVnon  centra  eonductori  locator.Quod 
intcrdum  &in  emprione  vcndftionc  poteft  cvenire./.  /ulianus.  $,fi 
quit  a pttpillo.  de  Act.  6*>p.  Vt  inquara  Sc  htc  Gt  fpccics  cjufmodr, 
nimirum,  vendhum  fundum  fubpacto  legis  commiiTotix , ut,  ni 
cerra  die  pretium  exolv*tur,fundus  fit  inerapttts,cV  iutcrca  cua 
cmptor  habeatconducturo.Cww.i6.0^ai, 

Jfl.cV  i.)/^\Voties  faciendum  aliquid  datur.locatio  cftjexr.  hr%, 
V^Tametfi  6c  is  qui  fccicndare  aliquid  conduxir,  cV  ip* 
tVrefpectu  operarunvlocarccV  locaror  dicatut.atf  bic.&l.quie^ 
p#M.l%.  iufrdtod.  vidc  in  hanc  rem  qux  poniraus  fupta,  iuL  u 

Ad|.final.&l*&ideo.2jV 

1  ;  Inpretio  ut  venditionisjtd  iocdtionis  contrabentibus f  er* 
msffum  esJ  fe  mutuo  circumvensre,  &qudunus. 

2.  guomedo  id  dtcifiendumfit. 

3.  Deceptioultrd  dtmsdium  quomodo  dftimdndd. 

4*\^fnremediume'*j.C*de  Rcftfcnd.lecumkdbcdt  Hndt* 
iiienefnitd. 

CErtum  eft  irrprerio emptionis  *  &  venditionis  naturalifer  coiV  h 
cciTum  cfle  contiahcnubus  fe  invicero  decipere,/.  in  caufa.i6. 
fup.  de  tSMineribjtbi  vidc*  qu od  Sc  in  locatione  ac  conduc t ionc  ita 
ett.  nt  hie.Scd  hoc  ab  omnibus  ita efl  aecepturo, 1  ut  intenro  &  hic  ^ 
nonmmasquam  hrvcnditione  Jxfioultra  mercedisdimidiuro  rc- 
ftiruttoni  faciat  locum.  exL  *  C.  de  Refc.Vend. perbunctext.Quod 
mugitttftJkmLqui  dirboc  mnu  ptobarc.tr  ^dX  x.f»  1 . c #  j 1 7.  & 

Dimidium  • 
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Dimidium  autcm  iftudcx  *recepta  pcnfionum  confuetudine  srfti- 
manduraeft,  nificondu&ocforie^fingulari  ex  caufa  fupraduplum 
prctij  confucti  folvat.puia,  quodvclipfc  cx  ufu  reilucrum  lolito 
majus  pcrcipiar,  vclopus  talc exerccat  quod  ardificium  graviusco- 
fumac.  Ptnel.d.lo.  An  autcro  reraediu  tn  hoc  duramc  folummodo  f 
tcmporc  locationis  adraittatur,  finito  autcm  co  ccllet,  Dccius  dif- 
putat  s  c6 quod  contra&us  tum  non  amplius  fit  in  rcrum  natura, 
noncnus  autcm  nulhc  func  qualitatcs.  Vcciuj.conf.jt.  tnftue.  Scd 
hcn:mcritdrcjc&umc(tcxeadenicntmrationc<8(  rcmedium  Icgis 
iccundz  in  ipfocmptionis  contra&u  cellarcc,  quam  piiroum  rcs 
tradica  cV  pccunia  fucrit  foluca. Quoniam  igirur  hoc  abfurdum  fo. 
rec,  etiam *bfurdu m  illud  fic  oportct  undc  id  ipfu m  fcqucrctur. t;  c 
aroplius  ipfalarfioou*  rcfcidioni  caufam  dat ,  concradtu  demura 
confummatocrTe&umhabcr.  Quandoigitur  arquitas  cjusremedij 
non  tam  ex  contrattus  fubftantiadcpendcr,  quam  ixfione  qux  re« 
dundatexcircumventione,redtd  Pincllus  Dccij  opimoncm  mua- 
bilcm  ceofuit.  Ttncl.  d-le.  num.iZ* 

Adl.  fiinlcgc.*4, 

SI  tege  locationis  coroprchcnfum  fir,  ut  arbitraru  doroioi  oput 
adprobctur.pcrinde  cft  acfi  vinboni  arbirrium  cllct  clccturo. 
ten.  hic.  Igitur  lidominusarbitrcrur  iniqaius,  reductio  ad  arbitrul 
boni  viri  facienda c&.pertex.in  l.foeietatcm.ybjum  H  fcqq.  Tro  Soc 
ubi  omnino  vide  qu*  nosUtc  in  hanc  rem%  * 
$ .  i  .)Si  colonus  ipte  alteri  denuo  iocet  fu  ndu  m,  res  pofterioris  con- 
ductons,dominononobligantur,icd  fructus  incaufa  pignoiis  ma- 
nent,  pcrinde  ac  fi  primus  colonus  cos  pcrcepillct.  tex.  htc.  Hoc  au. 
tem  lntellige  de  conductore  pracdij  rultici.in  locatione  emro  prardij 
urbani  contrarium  obtinct,  &  invccta  inquihni  fecundi  doroino 
obligantur././W/www.i  i.f  folutumje  Pt^n.%Aci.vidcSubtil,nofrM% 

Adl.firocrccs.25.  # 

ST  merces  locationis  alieno  arbitrio  relinquatur  gene  ratim.idq  ue 
fine  dcfignarione  pcrfooz,  locationulla  cd.ut  hic.  vide  quae  po» 
nimus  fupra  tn  /.76.  Pro  Soc. 

$.Culpx,4.)Notabile cft quod  hic  rctfcrtur.culpar  conductorisan- 
numerari,  fi  propcer  inimicitias  cius  vicinus  arbores  cxcidetit. 
Quod ica  acccptum eft,  fi  is  cui  damnum  daium  cft,  fivc  is  conduc- 
cpr  fivc  alius  rci"poircIIor  fit,ipfe  dederit  inimicitiar  caufam./.pt»'» 
frincubi  n9t.*B*l.&  Dunr,  inf.cooi,  Namquc  al&s  ncmocft  oum  in- 

vidos 
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vidos  habeat,  vcl quidclofam  aliorum  injuriam  przvidere  quear, 
modo  talcm  cuftodiam  adhibcat,  qualem  cx  natura  contra&uJ 
ptac  ftarc  tcoctur.  l.de  damno.4i.inj.eod.ubivide. 
$.Ipfcquoque.f.)  Conduttorpraedij  fiarborcscxcidatvelquod  a- 
liuddaronuro  dcJerit,  non  tamumcx  locato,  fcdcxL.  Aqnilia  cV 
arbctfumfuctimcasfaturoienetui  Quod  re&cCajus  ira  explicaf  ,ut 
daroni  nominc  cx  una non confcquatur.quod  cx  alccra confccutut 
eft.fw./bic.Vetum&tc^obdamnumdatumcxpcIIifundopoteft. 
l.}.infi».C.eod.  ScdcV  mctcesquadoroinus  obcxpulfionemcogi* 
Ittf  caccre,  damnufoaugct,  juxta  ca  quae  latius  infra  fcribimus.  m  L 
dominut.  si*Ufitai.b.t.  ,  \  # , 

$.  Vis  major.J  Qu*  de  remiffione  vcl  rcftitutione  penfioms  ob  ac- 
cidciuera  fterilitatcm  vcl  alias  juris  fint,  fupraexphcuimus  late.  m 
!.exconduElo.is.9'Papinianus.fuf.eod. 

$.  pcniilr.JQui  coluinnarotranjportandam  conduxit,  adeamdm- 
gcniiaratcncturquamdiligentiuimusquifquc  fuis  rebus  adhibet, 
idemqucobtinci  in  cetcris  rcbus  quasquis  transfcrendas  rccepir. 
UxJbi*.  Raiio  cft  quia  rcs  ita  tranfportacicondu&ae  pcr  avctftonem 
rcceptaefunt.in  quogenercdicimus  ciiam  maximarn  diligenriam 

pr*ftandani.i><rff*/.e*  f*«  »« '»  •fm' 
Hocautemmaxiirc  in  ijs  ccbusobtinct.qu*  natura  fui  cxactiili. 
maro  diligeniiim  rcquitunt.  tex.  &  DD.in5.pennlt.fnfi.eed.  Cete. 
luroexttahoscalus  cciium  cftin  locationcac  conduciione  prae- 
ftandam  foluromodo  culpam  lcvem,  Oifi  noroinatiro  aliud  aciura 
6Us.S.i.Cemm*d.ubidtx*l.contr*am.i}.de'&i.lur. 

Ad  1.  qui  infulam.  30. 
jpRincipium  huius  1,  teltturo  eft  fupca  i»  /.  ex  eonducf*  f  J.  §.  f lor 

§.nnjQuemconccrnatpericuIum  reilocatar  incendioexuA*  C*» 
fti  tt  acttvimus  plcne.  i»J.il  .de  <Per.&  Comnu  Vcnd. 

Adl.innavem.3/. 

1.  Arfumentum  &  parapbrofs  huius  l. 

2.  Anquedhtcduimtenfufenernertiumincreittum  iri, 

tdctc  muiua  acc/piatur. 

3 .  Anin  hoc  texttt  legendum fit  fufulatum,  an  f»B ulatum. 

SI  pluresnegotiatoresT  uni  naurscfrumcnrum  tranfvehcndum 
comroiferint.  ilque  uni  foli  (uaro  partcro  rcddiderit,  pofteaq;  id 
wcat.quaiit  Alfcnus.anicliuuionciisavcrfi  actioinnautaro  fit. 
T      '*  Ttti  Quam 
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Quam  quatftionem  ut  explicer.proponir  duo gcncra  rct um  locan- 
darum,l'rimum  quodomtnmm  routarur,urcu  argciiiu  fabrod.uur 
cx  quo  pocnlum  faciar,  id  cnim  doroinij  mutanoncm  (ubir,  Ahc. 
rum  quorjs  policndadatur  vcl  utenda.ut  eadem  fpcric  reciputur.. 
Sjmilcquc  cllc  pcrhibct  in  immijrtionc  qumtirarum.quod  vel  fru- 
mcntum  Itain  navemrnmi  fjler.ut  nauta  conrufioue  plunurn- 
quantitarum ubi doroinitim  quauit, fcu  quod  quantirate*  iingular 
lcparata^divcrhtque  vcl  cupis  velcorbibus  inclufc  rccipcrcmur. 
utfingulatim  rccipiat  quifquc  fuam.  btquidem  in  inutraquc  fpe. 
cic  Altcnusautuinar.oneris averfi acrioucm peiutus  fupeivacuam.' 
Puori  quidem,quodea  nrionc  quodammodoin  crcoirum  ituin, 
eoque  frumentum  inimiflionc  in  navcm  factum  fucrir  iufius  naia- 
t*.  Nequc  tcncbitur  igi<ur  cetcris  hoccafuobidquod  uniptnir 
quaniiutcmfuamteuitucrit.ejufJemq  iccondKioncmira  fccerir 
mchorcm(quu  nvomncm  cvcntumalicui primum  rclHtui  opor- 
tuit )  nifiquacculpriejusatguipofl[i/,  quo  cafutamenei  locatoao 
tio  fufhcit)  Pouctioii  vcrd  cafu  parara  efl  domino  in  pollcfsorero 
rei  vindicatio,in  nantam  ipfum,  actio  fcirrr.  Cui  tarocn  qmn  Sc  ex 
conductoactioacccd.it,  nooeftdubitandum.  peri  ficm.4%*  §.fi*, 

K  i*f.  eod.  Dcnique  illud  prxtereundun»  noncft.t-quod  htcdicimu5r. 
confulionc  mcrciuro  caruro  in  cieditum iii,  id  non  de  proprio  rou- 
tuoimelligi.cum&roerccs  oper*  interveniu,&  rcsipfr  irneculpa 
nautr  pcrditr,  perierint  dominis.iw /rv Qgod  &  Cujacmt 
obfctvar,//^..7.  Obf.  $o.  Atque  ldomne  clt  quod  confofc  periodis 

*  Alfcnus hoclocorraciat.  Sed qn* firu m cft,  Anin  hociextu  legsn* 
dum  Iit  ♦  pufula>um,an  vcrd  puftulatum  vel  poftuLtum,  edquodi 
diuerforumcxcmplarium  diverfa  hacde  rc  letnofit.  £t  recrc  Tur. 
ncbus,pufrulaturndici  argemuro,mcrumquod  inter  coqucudurn 
quafi  111  pultulasallnigit./^.i^.s^f^wr/^i.  Ac  lamerfi  inrcr  voccs 
hasdiflfcrcnrumrclle  putant  Bud«uv*/c.cV  A lciarus/j*.6  ptrtr.c.A* 
probabiL'  tamen  clr, iplo  eftecru  voces  eas  non dirTcrre.uti  Cu  acio  . 
vifumeic,//^  7.  Obf.39.  Arquccius  rci  argumenturo  &  lectiodi. 
verfbruracodicum,cVLatinorumauthoiuJuppcdiuf.  authontas. 

Ad  l.quifbndum.  32; 

X.  Suuoffotrexfm^ularinolono  »on  'mteffigUwr obhgttut. . 

2.  Prdterquam  in  lccationc  ad  tempu;  longum. 

3 .  J$*i**  in  Utationc  pr*diorum  locatori  confultum ft. 

4»  Qomibatttrargumetttumexl^t^.altert  deVerb.  obU 

SucccUot.r 
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SVcceiTor  rd  locat*  fingularis  ♦colononon  eft  obligntus,  ar  ncc  * 
ddiverfocolonus  (ucceiIori,/>cr  huncjex.  Atramen  li  crnpror  vcl 
lcgararius  conductorcm  fundo  abigatsin  id  quod  intctelt  loca* 
tor  renetur,  Lfmerca.  2f.  §.qui  fundtttri  fopraecd.Vrxietquzmi'  *» 
ju  locationc  ad  tcmpus  longum,  cacnim  jus  in  rcm  mbuir,  &  utilc 
adcopctendxciusactionem.idqueetiam  concradominumipfuro, 
L1.1.&  i.fup.Si  AgSeU.  ^Pet.  Incctcris  proindc  locationibus.  ut 
fibi  vcnditor  profpiciar, t confukum  cft  urcu  emprore  ptarcavear,  J* 
nccolonurodurantctemporcconvento  cxpcllat.tumcnimoV  cm-  ^^V"f' 
ptor  picro  contractus  ftarc  tcucuir.  /.  emptorem.  C.h.t.  d.l.i  f  .$.  ejui  fa"'*** 
fupdmm.fup.NcCAd  rcm  f.icit  quod  tdicimus,nemincra  alteii  ffipu- 
iari  poilc  L\%.$%alteri.de  Verb.  OM.quiapactumhocintcrponirur  ft,*  *<(*p. 
refpccru  ciusquod  inrercft  locatotis,  vcndirioncpotius  conrinuari  /»»♦•»  //><* 
4}uam  infiingi.ur  (ciliccttpfo  crTccrunon  tamahcti  quam  fibi  fti  etakm% 
pularus  cer.fcatur.Ccrcium.an  hac  t  omnia  in  locationc  rcidotalis  * 
1  nmirofictar.ita  linr.infri  ttactabimus.  <»  Lfflio-famUuu.  Jf.f*  ' 
fn.Sol.Matrim. 

Ad  l.fifundus.  33. 

y^V  Votics  loctror  fincculpa  fua  ufuro  rci  pr*ftare  neqnit,vei  irn»* 
V^pcdientcm  uti  piohrbcrc  non  potcft,  toucscz  c<  nductoactio 
in  hoc  foium  d.uur,  ut  refliruno  v<l  rcmiffio  mcrccdis  fiat.  m hic. 
vtde  au£ penimus  fupra  m  L I J •  § .  plane .  eod.  Qupd  &  i  f  a  c ft  in  ve  ndl- 
lorc  fondi,  qui  arttc  tradinonem  pubhcarur.rraro  &  hic  folum  prc- 
tium  reftituir,**  htc. Addcqu*  ponimus  fupra,  in /•  i.h.t.  ubi  harc 
quuque  lex  explicata  cfl.ldque  plcnc  tractamus  fupra.m  L7.de  Per% 
tf  Comm  Rei  ^W.Non  muiat  l.Lucius.inf.  de  Evict,  qnia  ca  pro- 
cedit  infundopcr  publicarionempoft  tradirionem  facumcvictou 

Adl.  &  hzcdiftin&io.  35« 

DE  locatore  qui  lnlulam  rccellario  velex  abundanti  ardificar, 
lremquceoqui  ufumrci  locatar  impedientcm  prohibere  po« 
tcll  vcl  ncquit.fupiargimus,  inl^ex  couducto.i  t.f.plar*e.eod.  Dceo 
verd  qui alicnam  lnfubm  fciens  vcl ignorans  locavir,  perindc fu- 
penuscginuis./»/.7.fi-#  A.f.ubi  hasc  quoquc  l.cxplicata  clr. 
$.i.)Qut  hicproponunturdefundoduobus  communi,  urrimque 
tlrerri»  anms  Iucato,fnis  pcrfpicua  funt.lllud  norandum  cft,  quod 
Gahcr  /equentis  anni  fruccus.curotxiturus  annusipfius  efler,cor« 
fupcrir,riamni  nominc  ram  cx  condu&oquam  communi  dividudo 
acrione cftc.«/  htc .Nec  mutai  l.fi convcnetit  Co.Diu.  quia  ibi  nihil 
de  prerio  vc)  mercede  cerra  proponicur  coveniflc,  fcd  iimp  bciterde 
pcrmuraco  u fu  fudi comunis,  hic  auce dc  locauone  ceita  mcrccdis 
agitur,cV  ut fiuaus  mcrccdisnoicinc  r ffaiciur.  lujacJw.Z.ad^f* 
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Ad  Uopus,  j  d,  etl.fi  priufquam .  j  7. 

/.  KAverfione  locari tfuii diutur.&  num.i. 
j.  <%uid  (igniftcet  bic  ftriculum. 
4*  ^ttpetfiofns  ante  apprebationem interciderittcnius  ft* 

Jit> 

5.  guid  \uris  ftt/t  foii  vitium  damno  caufam  det. 

6.  \jt*  quifcr  avcrjionem  ofus  conduxit , fimilis ftt  quigt* 
neraliconventionecaftbus  fortuitis  renunciat. 

7*  £>uid  \uris  fttjt  quis  ffecia/i  conventione  quis  ftric*. 
Inm  omue  in  fe  ruefertu 

1.  y^XPusaverfioncf  locari.non  adverfione  dfcirur.idquc  politioris 
V^/fcculi  aurhorcs  unanimcs  probanr.  'BudXoftat.btc.  Cmjac,  lib. 
t.Ob.  1  ;.»f  htc. &L  i.f.  excrcitorem.fmp.de  Ex.  tsfct.  Lqui  officq,  61. 

s.  f.fin.  defintr.Emp.  Isautem  averfione  conduccrc  opus  »  dicitur, 
qui  quid  ira  faciendum  rcccpit,  ut  fuis fumpribus*  fuaque  ycl  fuo» 
tum  opcritid  conficiat  univcrium^domini  inrerim  fru  locatoris  cu- 
raejufdemfitnulla.  Etut  labolcnusdixit:  Cujus  univerfitas  con- 
du&ionis  adcondu&orcro  pcrtinuit./.frf /ege.r  1.  i»/.e<?</.Igirur  qoi 
ira ,  id eft,  averfione  opus  conficiendum  rcdcmit ,  pcriculum  in  ie 
cenfeturfufcepiile.«r  hic.  Pcriculum  autcm  hicnihil  aliud  fignifi- 
car,quam r  cafuro  damni talis quoddilige ntiflima cura po/cft  prx- 
cavcri,  ut  ic&e  inrcrprctcspeihibcnt.^/.^4rr.^4/?r*»/r^c.ProTfas 
ut  alibi  pcriculum  dcfignatdamnum  quod  quidemnon  levicalpa 
contingit.ncc  tamenincafum  fortuirumcadit,/.i.£./ii?f.$  s.Otptf. 
Cujus  rei  ccrtiiTimumarguroentumcftquod  hic  fuojungitur,Si 

4.  opus  tanteapprobationem  intcrciderit  vrmajorejocatorispericu* 
lumeflc,  uuhtctn  vtrf.fi  tnmtn,  mod6  talcfocrit  opus  urapprobari 
tiebuerit. /.  i.inf.  Namquc  periculum  ad  Iocatorcro  ita  petiinere 
refponfnm  c(V,nifi  ipfius  opcris  vitio  cafus  conrigcrit,  /.  mlt.  imf  t»d. 
inrclligiturcnimturoculpa  faltcm  lcvililma  inrcrvenilTc.  Quodfi 

!•  folitvitium  damno caufaro dedcrit, pcrtculumdcnuo  pettinetad 
locatorcm, l.^.fmp.dJ.mU.h.t.Cticxxsm  illud  norandurocft,quod 
AccurfiuscV  Barrolus  hicindubiuro  trahunt,  An  non  is  quipcra. 

**  vcrfionem  opus  facicnduro  redcroir,firoilis  t  fit  ciqui  gcneral/con- 
venrione  cafum  fortuitum  in  fc  rccer  ir.Id  tnquam,  hoc  loco  (atis 
definitur  nonica  efle.Quoniam  quicafum  fortuiturn  Icgecontrac. 
rus  in  fereccpir,ctiamad  pcriculumfatalc  tcnetnrj  l fi quis domun. 
9.§.Jmiianns.i.fmp.bj.mbi  dixil.$.$.i.Ccn:mod.Quo6  in  eoqui  pet 
aycrfionem  condyxit  non  itacft,quia  hicad  ccnculuro vis  roajoris 

non 
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non  renetur.  m  hic.  Et  quod  ij  viri  hac  dc  re  erronee*  fcripfcnint,!e. 
coli  idius  ignorantix  irnputandu  cft,quia  non conftabat  ipfis,  quid 
cflct  locareconducerc  per  avcrfioncm.Proinde  fifpeciali  'convcn- 
tionc  recrVmpiorpericulum  omne  in(e  reccpcrit,etiaraad  hocte- 
nebitur  quod  acctdc rit  vi  roajore.  per l.item qudrttnr*  i i.f.figemma* 
j  .fup.eedMnmfi  cafus  foret  infohru  s. perea  qnaponimus fupra  in U 
excondttcto.  %.  i .  eod.  Atque  id  eft  quod  fimplicios  hoc  loco  f  lorcn- 
tinus  perhibet.Vim  rnajorero  ctiam  ante  approbationemopctis  no. 
cere  locatori:  nifi  aliud  actum  fir.  Rurfusetiamfi  operis  vitiodam- 
num  contigcrit.quotics  tamcnita  locatiofa<2acft,ut  doroini  acbi- 
trioefficcrccur.equcarbitrioipfius  fit  fadtum ,  pcriculum  domini 
eft.Vixenimcft  uthoc  cafu  opus  averfione  Iocatumintclligatur, 
c6 quod  doninus  fibi imputare dcbcat, quod  id  non aliter  ficrico- 
racit./.M  lege.j  i  .mfue.  mf.codt* 

Ad  Lqui  opcras.  3  8. 

QVi  operas  locat  fi  per  eum  non  ftet  qud  minus  illas  pra»ftct,ni% 
hilominus  mcrcedero  accipit.*fx:  hic.Pcxindc  niroirum  ut  fu- 
pra  relaturo  eft  de  eo  pcr  quemnon  ftat  qu6  rninus  prseftet  tei  loca- 
tc  n  fura.i»  /.  ex  condncto .  1  .  itemcumcmidamjod.  Planc*  quia  hrc 
de  locationeoperarurn  agitur,commodd  hoctcxruconvincuurfa. 
roulos*  famulas,quos  hujus  feculi  rooribus  ad  certura  tempns 
condncere  foicmus,  metcedem  integram  non accipere  fi  anterem* 
pusconventumdifccdanr,  pcrcipere  anteni  intcgram,  etiam  rum, 
cum  percos  non  ftetit  qu6  minus  operas  prarftcnr.  perhunctext.& 
l.fed addes.  1  yl.cum  qmdam,  pcnuh.fup  eod.  Quod  fi  vel  niroia  !*• 
vitia  vcl  qua»  aliaculpa  fugx  vcl  dilcelfiisdorainoiroputari  quear, 
cnndcmtfcfuprapcnfioncro.idquod  intcreft  colonopraftarc  roagi* 
cft:  ut  vice  vcrfafamulus  id  quod intereft pra?ftabit,fi  vcl  culpi  lui 
vel  alias  fine  jnfta  eaufa  difccllerit.^././*^*/.  3  \.fuprk  eod.Ordtn* '. 

*&Caurit.&  oyfug.  Etectorum  Sdxou.  toan  aeprrgen&netjtfw, 

Adlinonfolct.  39. 

LocationonmutAt  dominium* 
J,  DequA  locAtione  id  imelligendum.  &  3. 
4.  i^(curfi'\obfervAtio  tmiine/egdns  adbanc  leger*» 
'  5.  Spccies  (tngularh quibus  locatio  dominium  mutat. 

NOn  folct 1  locatio  dominium  mutare.  text.  hic.  Hocrefle*  de 
erophyteufi  acccptum  ♦  cft.  Dubium  movcbatqudd  cocon- 
'  ttattu  tci  vindicandar  jus  quarritur^t  tu.  fii  *sfg.  Vect.  *Peu  In  rem 
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verd  acVio  datur  ci  qui  dominium  ipfum  vcl  gentium  vc!  civili  jare 
cjuatuvit.  /.  in  rtm  Atlto.  de  Hti  Vmd.  Ccterum  id  reiponfuro  pro  ra» 
tione  titulidc  propriarcivindicacioncintelligirur.  Sunr  emm&  a« 
li*  a&iones  in  rcm,ur,  vindicario  fervirutis,hyporhccariY  in  rem, 
cV  alije  plurcg ,de quibusalibi  agiraus,/i£.i  .Subt.ttofi*c,7.Quod  ceu 
cumargumcntoni  prarbcr.locationc  tad  rcropuslongurofaaado- 
oiiniumnon  transferri-  Cui  acccdk,  quod  nc  quidem  poflefiicnc 
temporis  Jongtflimiius  aliquoddomintj  transferatur.cumconduc- 
toresejufraodi  ipfls  dominis  pracdiorum  pollidcrc  ccnieantur.  /.  I. 
CdtPrdfcr.30.sinu.  vidt  nobis  pofir*  tnfrk  tn  l.locwe  44.  eod.  Sed& 
haud  incpte  Accurfius  hunc  texcura  explicuit.quali  pcr curo  domi. 
no  fcaveatur,  ncconductioncrei  Cut,  dominio  ccnicatur  reoun* 
ciade,*  magisenira  eft,fi  rcs  quxpiam  fuodomino  Iocecur,contrac* 
turaipfojure  nu\\ume[Xe.l.^Mirtm.i§.C.t§d.Sum  tamcn  fpccics  r* 
fingulares.quibus  locationeconductionc  domimum  roucjtur,  vc- 
luti  cum  aurum  vel  argentum  fa  bro  datur  utcx  co  annulos  vcl 
poculafaciat,&  fi quicalus  funtfirroles.  /,  5  \-f*f*t*a% 

AcU.40.ctI  41. 

QVimercedem  accipitprocuftodia  alicuius  rei,  is  hujuscufto- 
dise  pcriculum  prarftar.ffxf,  bicM  cft  periculum  pra  ftat.quod 
propcer  amillam  diligentitliroaro  cuftodiam  accidir.  Cum  enim 
depoiitum  recipiens  iblurumodo  ei  culpa  lara  depofiti  tencatur, 
prciium  cuftoiix  quod  locationemconltituit,cd  amplius  8c  culpx 
Icvis  fcu  ojnilUe cuftodiar  diligcntis  damnum  refarciri  poflular.  U fi 
ut  ctrt0.s.$.i.Commtd.Cstezitm  quia  cuftodia  fctc  Sc  alias culparo 
lcviflimam  excludjt.fummamquc  4ilige»tiamcafuiforcuito  pro- 
ximaro  continct.»* in  t.fape.  i  j.J  i  .'Dtpofmiximl  id  hoc  cafu  pro- 
cedit,  qiiopccuma  nominaiiro  in cuftodia*  mcrcedcm dari  conve1- 
nir.Proinde  &  daranoab  aliodar«cuftos  hic  tenctut.roodoid  rafe 
fucnr,  ut  queat  fumma  diligentia  prarcaveri.  ut  htc*  tm  /.41.  nam  tj 
pra?caveri  non  poflr,  res  incafum  fortuirumcadit,eV  fuodcrnino 
pcrtt  tmif.Cemmod.  uln  dixi.  Atquc  hoceft  quod  hicdiciturcufto 
siem  prctio  conducturoad  ic  i  pcriculuracftc  obligatum, 

Adl.loca1c.44» 

1,  Serxitnsnen  Ieeatur. 

3.  yyinioiemin  ufufiuftufiK 

S .  VJus  quatmus  letari  *  eqtteat, 

4.  Veltoatieneftudiquid  jhiiu 

5*  M 
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ufnfettdumad tcm[*s  lcrgum  Uuri  fnecor.firfit  do~ 
ntmifofiiu 

6»  Mortbns  ejuid  itt  hac  re p* 

7.  ^jsatenns  acdtiendtm/it  /juodccndudor  longi  tcnjt* 
ris  aclionem  inrem  hJ>ct  &*k  h.'heat  utilc  dcmhium. 

T  Ocare  fervftutem  nemo  Tpotcft.  hic.  Idque  tecTe  de  iervittire 
I  .realtacceptum  clt,  ut  per  D*D.  htc.  In  ufufiuclu  cniro » conrra-  ^ 
riam  obrtner.  /,j.§.i.  fHp.h.t.l.*rbortbui,\\.%9\.  de  Vfufr. Scd liotf 
inufufruclu  vcftium  noncft  adroilTum,  quia  has  u(ufru6tuarius 
nonalirerlocare  foler,  quam  (1  lccnicsefinr  aut  lugubres,  quas  in 
fcaraamvelfunuslocariconfuetunt.i/f^yi.i  s-$>&fivefttmtnto* 
rum.CHm.S.feq.deVfufr.  Deniquc  ncc  ulus  quatcnu* t  fervirus  cft, 
locari  potelt.  m prm.  Inft.  de  Vfu  &  Hab.  Dc  fcudo  qucfirum  cft, 
magis  tamen  fcft,rcc*te  locan  ctiam  fineconfenfu  dominipofte,  *• 
prxterquam  inerophyteufin.c  un  f  donate.<\u*l.oltm  feud.pot.atien. 
Quamobrem  &qu*iirum  cft  an  locatioad  tcmpus  longum  finc  +  U 
confenfu  domini  fit  pcrroifla :  quod  plcriquc  non  purant.  oAngel. 
poil  Fabr.in  %>adeo.in  fin.  num  1.  Infi.eod.  Curt.  mtratl.  feud.paf.4. 
nnm.Qi.Sombek par.  \  *.num.ta.  Movet  eos  qtrra  locarioad  remptft 
longum  fpecies  altenationtf  fit,-  cV  dominium  irtite  ttansrctat  in 
condu&orem,  c6  quod  eadem  acliuncmin rem tnbuar.p<r/-i. cf 
nlt.  Jf.  Si  tAg.  Veti:Tet  &  /.1.$.  quodait  'Prattr.  de  Superf%  iraque  hi 
*  ipfiTeudiftc  opinionem  hanc  reftringut,  locrttonem  tumiiumdiu- 
rurnam  quidcroadmitti,fi  pa&ocav«atur,  ut  dominiura  utile  ma- 
neatapud  locatorcm.  Ceterum  ut  dominium  utilejuie  noftrope* 
nitus  ignotumcft, ita  nec  alienationisnomine  locajtonero ad  tcm- 
pus^ongum  vcnireconftar,  ptrl.  i.in pnnc,Q.dt lur.  Wmph.ubiipfa 
tmpbytenfis  proprte ad  attenattonis  titulos  non  pertineret  re fertmr.  ii  aq  00 
rcct£  moubus ' obkinuir,  vafallum  ctiaro  nou  reqaibto domino  ad  *o 
tcmpus  longumfundumfeudalelocare,etiamfi  claufula  de«on  a- 
licnando  dominio  uiilif  umbra !  Iit  oroifta.  Maxime*  quia  locatio 
hacc  dcmino  nonprarjudicar,cV,  fi  valallu*  forr^  fcudo  cadar,  quia 
domirius  hoc  caiuuti  quivis  fucccflor  fingularw  locationi  pnoti 
non  cft  cbligat  us./.a  1 .  /.  1 1 .  hic.  Confuctudinc  tamen  Tranfi- 
fulania*  fucceflor  ctiam  quivis  fpecialis  locationcm  prioris  poifeftb. 
rucontinuareren:tur.Sedad|usRomanum  quod  artinct,  parura 
ad  rcm  facic  quod  condu&or  Iongt  tempori»aC>tonem  t  in  rem  ha-  79 
bct.  exleg  ultim.  Si  tA^.  VeH.  Per-  in  remaurem  adciotci  corope* 
tit,  qui  dominus  eft.  l.tnrem. de Ret Vmdic. Rcdigamus  eniro  ar« 
gumcnturo  in  formam  Sc  virium  deprchcnderur  coufcftinf. 
Ita  nirairuru ,  qui  acrioncra  io  remhabct,  domraium  habet,  ai 

1*& 
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verd  ctfductor  teraporis  longiotis  utilem  actionem  in  rem  baberet: 
Ergo&utiledominium.  In  hoc  fyllogifmo  principio  Propofitio 
noncft  univerfalis,e6  qu6dcademfundara  eft  inl.in  rcmactio.  de 
RciVind.  Eaautcmagit  non  in  generedequavis  acrionc  tnrctt, 
fcddereivindicationeproprii.cujus  raerito  caufadomaiium  eft, 
c6  qudd  ifta  ipfa  ex  fola  dominij  cau  fa  vindicct  re  agcnti.  Eft  itaqu  e 
hoc  primum vitium formai.quia  fyllogifmus  male  conclufus  eft  in 
priraafigura.cujufroodi  omnes  propofitioncm  rcquirunt  univcr- 
Ulem.Deindefunt  in  eodem  lyllogifmo  quatuor  tcrmir.i.  Nimi- 
furo,Dominiuro,InRcm  Actio.Vnlc  Dorainium.Conductor  tcm- 
porislongiotis.  Quamobrem  &cx  hoccapire  vitium  parct.  Sed& 
poftremo  Utct  fallacia  A  Non  Caufa.ut  Caufa.  Ncque  enim  con- 
ductori  tcroporis  longiotis utilis tn  tcm actioparata cft  caofa vin- 
dicandi dommij  utilis.fcd  repctendi  ufus caufa,  qui agcnti  cx con- 
tracm  conddctionis  dcbctur,  Quando  igiru  r  conductor  pro  tcmpo. 
iclongo,necdominiumutile  acquitit,fequitur  &  pcnitus  inuti- 
Jcro  hancclaufulamde  pnrfcrvandoerophytcut*  locantidominio 
ntilidle.Quod  ftudiolatinfculc4  ciplicoi,  ut  conftct  quam  futili  ra- 
tionc  fubindeintcrprcteSjhancautillarodoctrinam  introduierini. 
Qujcwmen  per  ic  nullruseffcctus  fit,  quaro  -ut  in  fcholisobrucn- 
djjuventutcm  ridicula  &  inftM  fpccic  pluris  docttinu.autinforo 
parandarum  Ikium  cauf-L 

•     M  I,  cuta  apparcbit.  47/ 

PLures  rcos  locationis  vclcenductionisin  fohdum  fieri  poffeco- 
ftat.  bit &  M  Uf  >**  frF" Et ti  locaior  f,Dgulo,uni P*'*0- 
nasin  foiidum  fit  tntuitus,oronefquc  folvendo  fint,  finguli  pro 
partetenenrur,quamvis6r«quiuscrt,fing»Ios  convcnm poflc ln 
folidum.ci  nimirumlcgc.utactor  adveritis correos  pro  partibus 
eoruiidcm.actioncro  fnaro cedat.*r bc  Ceierom  locatione  pro par- 
tibos  facta.bewigntus  cft,  fingulos  roodo  teneti  propartibus  ijtde. 
ty^sW/rf.i^C.^.Hoc  ita  11  cxprefse-  locatio  pro panibus  fi  fac- 
fa,aliascniro  tenttntur  finguh  in  fokdum.  Lpm  cot*  y^fin.Com^ 
mod  Sed  hec  luieNovcliaiu  ita  motarura  cft,  ut  ficorrciomnes  fc 
«tiam  exprcfsi  obligent  jn  folidum,  &  prsfenres  frat  ac  folvcndo, 
fineuli mod6  prt>  patie  convcmantur,  praricrquam  li  ahqui  fint  ab- 
fcmcs  vel  non  fo!vcndo,hoc  in  prafcntcs  vclcos  qu*  iolvcndo 
fonvrcdundct.aVn**.??.*  tfMVrm*** 

Adl.calcgr.5i. 
Ad.J.i  JVidc  Cjuar pooirousfuptapi/.j^d^^ 

ilo 
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Adl.  fidcccm.  jj' 

Slego  me  minctis  locare  purcm.tu  te  plurisconducere,  vafetcct- 
tractus.faltcro  inquantitatcm  mercediseara,in  quam  utrimque 
conicntimus.Cererumfiego  mc  plutis  Iocare  purem.tu  tcromctis 
conducere.contractus  non  valcr,****.  A/VRatiodiffcrcnti*  cft.quia 
in  prioti  fpecie  ncutercontrahcntiumcontracrum  rentur;  coquod 
crrorrcipii  neuciius  fcnrent»*  repugnct,  neucriquc  noccar  idcu> 
co,inpofteriori  vcrd  fpccic  prarjudicarcr  errorlocaton  manifefte. 
Contrariam  tamcncft  in  ftipulatione  qua  ftipulator  plus  cxigtr, 
prorr.iifor  rainus  fpoodctJ.i.f.JifiipuUnti'&  qua  nos  ibtd*  infra.  de 
Verb.ObU 

Adl.qusro.5*. 

EX  principiohuius  legis  ccuiftar,  fidcjuflorcm  qui  fe  obligavic  in 
omnerocaufam,  ctiaroinufurasnon  iltatarum  penfionum  te« 
ri.Ncc  mutat  I.8.fup.  dctoquodccrr.loco:quia  ibi  fidcjufTorac- 
ccptuserat  fimpltciier.«r  ibidemtate. 

J.lntcr  locatorcm.)  Ex  hbc  tcxtu  patam  cft,  conducrorcm  in  lolu- 
tionepenOonisbiennium  cefiamcm,adominorcct£estpcHi.Idcm* 
Cjue  cft  in  cmphyteuta  ecclefiac.  auth.quirem  eiufmodt.CdeSacrof 
FccMnerpphyteuratamenprivantricnniumcctsjndumcftj/.a.C, 
dejnte  Empb,  An  vcrftcclonus  finc  authoritatc  /udicialiqucatcx- 
pellijinfra* ractamus,  inl.cum domtni.  j 6.  eod. 

Adl.fldominus.55, 

1.  Domsttmhorrcorum antcnestur ob omijjasmerttsveir** 
invc&as* 

2.  £>uando  domsnm  ho*reorum  cuflodiarettfijfc  cenfeatur. 
%*J%uatenus  condutJorcb  effratltonem domus  conduddtc- 

tteatur. 

4.  Lsfdquidteneatur  conduclor  ex  ndiura  husus  centraftuj. 

TT>  Ominus  horreorum  ob  aroifsai  merces  vel  rcs  t  invectas  con-  x 
JL  y  ducton  non  ienerur,mfi  lcge  contractus  cuftodiam  carundem 
inie  rcceperir.^rAnrncffjfr.Cuitodiam  autemira  rcccpifse  ccnfc- 
mr.ii  hoc  lntcr  partes  fit  Tactum,vel  tacitc*  vel  exprc&c.Expre(sc,uc  fc 
G  ronvcncric  nc  conductor  fed  locaror  invectaeuftodiatj  tacitc  uc 
il  fortc  cx  locorum  ufu  domus  qucdaro  in  hoc  habeantur,  ut  rcs  in 
ijsconductorum  cuftodia  a&erventur.  Planequodhicalijinqui- 
runc,  quatcnus  fr  conduccer  ob  cffiac  tioncm  doinu i  conducc z  f«c-  * 

V?vf  tam, 
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tam  te  ne  at  ur  tsfty. han.  tJft&trtin.ab  kAccurf I  aUegatt in verbo  rece* 

perit.id  ita  explicandum  clt,  ut  fi  praedium  pcravcrlioncm  locatum 
fir.id  auteraeftitalocatum.uttotiusreicuram  univerfam  rccipiat 
conducror,is,ipicetiamobdAmnumadct;lpam  lcviflimam  tcnca» 
tur,eoque  <V  admaxiraam  diligpntiara  fit  obhgatus.  ptr  ea  <jm£  po- 
nimusfup.inl.}t>*e*r \r  eod.  Scd  abas  cx  natura  huius  *  contra&usr 
tcnetur  modd  ad  cu/para  lc  vem./4  f.S.i.Commod.  ttcontrattui.2$.dt 
Kjtg.  lu*%  Proindcncc  rcgularitcr  ob  cftra#ioncm  ahtcr  tcnctur* 
quim  ii  quii  ncgligcntiae  jpfius  qucat  imputaxi-  ut  htcn 

r.  Jj>tti  contra  legem  locationisfundumante  tempus  cenuen- 
tum  fne  )u:a  cattja  dcfcrit,  anad  integram  penj/onem  terieatur. 
i .  ^n  idem fitji  conduclorexpellaturjuod  mate  verfcur. . 

3.  <$natcnm  attipieitdum  ft  quod dicimus  tntegram  pcn* 
fanem  Johcndam. 

4.  Comiiiafur  ?{$velt  /20.. 

* 

S^finalJ/^vVi  contra  legem  locationis  fundum  anre  f  tempus; 

V^convcntum  liuejuita  caufa  deieruerit ,  nihilominus 
ad  integram  penfioncm  tcnctur,  &  ampiius  idquod  mtcrcft  con» 
du&oris,  una  prcftat  m  bic.  An  autera  &  cocafu  colonus  ad  inte* 
gtas  perttiones  'rcneaiur.cum  ob  idexpeUitur quod  male  inprc- 
dio  conducto fir  vcrlatus? Accunius  nou  pnrat,e6  quod domino ofar 
unwcrfumdamnumdarum agcre  facultascft^/  inL}*vtrb,vtrfat* 
es.  C.  eod.fcquMMHr  rB'ald.& Sa4.  Sichardus  contra,  quia  ca  ratione 
dommuspcnlioncsamitreiet  fine  fuaculpa.  tnd.l  \.num,\o:tdem* 
/fUeCaftrcnf  &  Cju.pt obant.  Scd  diffidium  hoc  re  ipfa  nulltiipeft» 
rcctc  quippe  dicimus,  Penfloncm  qua  dominus  ob  expulftonem  ca- 
ret.non  lupplendaro,  fi  in ipfadaroni  xftimationc  ejufdemratio 
habeatur,  idquc  cx  Accurtij  fentenria,recr£  quoque,penfioncs  a>- 
roilfas  infuper  prarftandas,  fi  indamni  *ftimatione  eaium  rario 
habita  nontit.idque  cxopinione  Sichardi./w hunc tcxt-ponderondo  . 
verba:  Quatenus  tocatoripenfiontbus  tn  id  cjuod  eius  intercft,  tndcmnttas 
fetvetur> vjuibus perfpicue'  convincitur,pcnfic»ncs non  acccpusid 
quodintcrelt  feudamniaeftltr.aiionem  augere.  Et  vcrd  quartn  brc 
isqui  fuaculpadefcrricni  fcu expulfionidedircaufam, hbcraictur; 
nulla  ratio  facit.QuodaoTcm  dicin  itf  f  integiam  ptniu  nctn  fol. 
vendaTD,  penfionem  inielligimus  einsanni  qucconductcr  expuT- 
fusfuit.  Hoceniroquu  rr,ininiumeft,in  dubio  uti  bcnigi  ius  elr- 
gcndum.  whilcnim  abfurdiiis  foict.qopm  fieirphyteura  autcon- 
dtctor pjo  eonfcqucntibw aunis, quibus  Lcn  utnur ,  ptnMcrcro 

folvcse. 
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folrere  teneatur,/*«/.quod  abufu  prsedij  conducci  locatio  finirur. 
US4-  f-fcNT.  fif*  ^*1» Scd  lo'"™  noc ir*  inrcliigendum  cft,  ii  domi- 
nu^prxdiumalreiidcnuolocaverir  aut  locitc  potnctit.per  Ifed  nd* 
des.i  9 . %.pcn. &  nlt.fnp.eod.d.l. 3 J»  finc. C  .to^.PIane  i)S  qus  fcripfi- 
rousde  pcnfiohe  rcliqui  rcmporis  oihtlominus  prarftanJa,  repug- 
narc 1  vtdetur  Novclla.i  lO.c.fi  vero.%.  de  Alicnj*r  Empb.  ubi  dici. 
tar,Conductorero  fcu  cmphyrcutam  reiecclefialKc* ,  quimalcUn 
ca  fit  ver(arus,expelli  potfea&  canoncm  ab  eo  folummodo  infcrcn. 
dumpro  prarcedcnti  tempote.Scdis  textusprmcipiofpcdaliseftin 
conducrore  rci  ecclcfiaflicati.  Dctnde  itjivcrba  hxc,  pcnfonem  pro 
pr.tccdcntitcmporedebitnm.nondcfigMint  penfioncmcuius  jaman- 
tc  ccflS  t  dies,(cd  defignant  hoc,ut  pen(io  eius  quoquc  auni  folvator 
ptoroore  prarccdcnti  temporc  rccepto. 

Adl.eumdomini.  jo*. 

VT  locaror  conductorem  bicnnio  in  folutione  ccflantero.prxdi* 
rect*  dcpcllir,  /.  s^tnterfnpjeod,  ira  cV  inrrabtcnniumeo  n6 
apparentc.dominus  audicnduscft.utapublicis  pcrfonis  horreura 
aurinfula  locara  apcriatur.quarquc  inea  funr,defcribantur, perbic 
r«:/.Puhlicas.3urem  perfonas  haud  dubic  magiftrarus  municipa- 
les,feu  locorum  judice^  accipimus.ldque  arguit,dominumautho- 
ritare  fuacclonum  obbtcnntj  cellarioncm  fundo  non  expcllere. 
nam  fi  id  ita  efler.fatisquoqueforct.prtvata  aurhorirarc  res  in  in- 
fuia  exifrentes,  defcriberc  teftatdrtd  veri  qnia  per  publtcas  perfo- 
nas.hoccft  locorum  magifhatusaut  fecretatios ficrioportcr,dc cx- 
pulfione  ldem  muho  magis  dicimus. 

Ad  1  cum  m  plurcs.  60. 

I.Vcftimema.j^vBfcrvandum  hic.qnod  dominoquifulloni  vc- 
\^/ltc5poIicndasdcdK,  tam  contra  fulloncmquS 
/urcmdaruractio.Potiuscamcneiadvcrfus  furcm  fu-mpttbusful* 
lonie  actiodccerncndaeft,fi  nimirum  abhoc  res  fervari  podn.tcx» 
/wV.Ncc  murat  l.itaque.i  z.  in  pnncip.  ft.  de Furt.  &  $.  itcm  fi  fullo. 
Inlr.dcObl.Quc  Ex  Delic.ubi  nondomino,  fcd  fullonicontra  fu- 
rcmdaturactio:quia hoc  proccditin  ipfa  actionc  funi,cfuippe  qnc 
ijs  maxiroe  darur  quorum  intereft,etiamfi  non  fint  domini.  Ijcuins. 
io./.m cnims.tf.de  Tirrf.Hocautcmlocoagiiurdc  RciVind.fc  con- 
dictione  furtiva ,  quippe  qu«  foli  dominodamur.  Lm  rcm.il.** 
frittc.de  Rgi  YmdJ%i.fnp,  de  Londtct.  furt. 

• 

V  vw  a 


70f  P»  BUSXX  IC.  COMMENT. 

DE  AESTIMATORIA- 

Tix.  Ifl. 
Adl.i. 

COntra&us  dc  quo  hic  agitur,*  iple  ctnprioni  ac  vendit  ioni  6> 
miliscft,  nonraroen  iplevcnditio  eft.  Agirurcnunco,  ut  rctn 
vendam,cV  scftimauoncm  quam  indicafti  folvam,aurli  vcndere  nc- 
quam,ut  ipfim  teftituam,*ut  pro  prctio  mihi  rcttneam :  quo  poftc- 
nuricifu,quaritumad  erTedum  atnnec,  vidcbor  rcm  cnntfe.  No- 
rocn  tamcn  huic  contradtoidceft,cV  idcirco  prorfcnpris  verbis  aclio 
inde  oriiur.qu*  fcre  peculiari  nomme  arftimatorue  a&ionis  dici 
confucvir.  m  m  f.v4ctio*nm.  Infl.  devfa. 

'  A  Eftiroatiopcriculumeiusfacitquiremfufccpir.autigiturip- 
XJb.&m  rem  rcddct,  aut  arftimationcm  dc  qua  convenic.«<  btc.  Et 
proinde  indiftincW  cx  Umplici  contra&u  rftimatorio,  pericuium 
perrinctad  tccipicntcm.  Quod  ramcn  temperirionem  recipir,  ut 
fcilicctita  proccdar,nifiaccipieniisgratia  fit  contra&um.  Si  vcrd 
in obfcuro  fit  uttius  gratia contraccu  ht, proprius dicimus  oroncra 
quideoa  cuipara  ab  accipientc  pracftandam,  cxtra  levifliraam  verd 
culpam damnum fatale concedatotis cfle. /. fi grtumtMm.  ty.%.t.dt 
y>r*fr>p.Vtrb.  Scd  addc  his  qux  pluubus  ponimus  fuprawi.4.^/,. 
fitibi.\i.dt%tb>Crtd- 

DE    RERVM  PERMV- 

T  ATIONE. 
Tst.  XjV.v 

Adl./. 

r 

j.  Perm^dtUpefr^fuidfi' 
a.  Exfliutur  9  p».huiu$L 

3.  rtrumve*d*i**uferm#tUiofi\ftexf*rte* 
fMedercddttda  frtreyC9nvemeriu 

4.  Cdmbia  mcrcdtorum  mmwm  receftd  dd  ques  teutrd* 
fim  refcrcndd. 
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5.  J%uid \uris Jk\fi fecunia  non ut  fretittm detur  .&n>$* 
7.  ^uidfii/a  conveneritf  ut  al/errem  yuSofretic baberet* 
-  k9  J%£idft  ita,  ut  pertti  dfttmaures  fretium  jfatuereut. 

PErmutationis  quoqucncgotium  t  fimile  emptior.i  acvcnditio» 
nicft,  (cd  ea  dcmura  propric  pcrmuratio  eft  cum  res  pro  re  da- 
tur,qucmadraodum  emotio&  vcnditio  cft  cuxndc  prctiopro  re 
dandoconvcnit,**      igitur  ix  altbR  a  parti'tradu 

TIONB  FACTA.SI  ALTIR  R  E  M  NON  V  E  L I  T  TRAOCRB.* 
NON  IK  HOC  AGEMUS  QJJOD  tNTEREST  NOSTRA,  I  L« 
LAM  REM  ACC.fcPISSE,  D  B  Qjl  A  CON'VENH:  SBO  UT 
RESNOSTRA  NOBIS  REDoATUR,  .CONDiCTlONI    L  O* 

cusbst  quASi  rb  n  o  n  s  e  c  u  t  a.  Quod  hic  dicitur  non  in 
hocagipode  utid  confequamur  qu6d  intereft  nofha ,  rem  nobit 
traditarofuiile,  id  itaaccipimus  dc  actione  qtfae  redundat  cx  con- 
tractu  nominato.utde  actionibus  empti  acvcnditi  conftat ;  nara 
civilera  ptacfct  ipns  vetbis actioncm, dan, idque etiam prcter  con. 
cuctioneracau(a,daticaufanon  fecuta,intcr  omncs  conftat,  cV  cx 
fcqucuti  tituiopalaraeft.Sed  ob  conjunctioncm  *  pcrmnranonis 
curoeraptioneac  venditione,quari1tumeft,utrum  etnptio  an  vcn- 
duiofit,iicx  partc prctium,cx  parte  rcsprorc  dcturfverurn  hoc  fi- 
oiri  principio  ex  co  quod  actum  cft  oportet.  arg.Lfi  quis  neccaufam» 
de%cb.  CreoL  aut  pro  ratione  rciquamcooftat  pr«valuiiTe, nam fi 
prjccipucpcrmuuvennt  contrahcn*|s,aliquot  (altem  nuramis  in 
iuppleroentumdaiis,  pfcrmuutiocrit,  li  vcrorcm prciio  xftimavc- 
rint,  6c  in  fupplcmcn tura  cius,  rem  aliquam  addiderint,  cmptio  ac 
rcndmo.vide^Cudtal  i.dt  Contr.Lmp  num.       4.  Carobia  e- 
tiam  mercatoruro,  !quas  hoc  tempore  plunmum  confueta  funr, 
Mudatus  ad  contractusinnominatos  refcrenda  p\\\*i.iy£ud*ibid. ed{  (tm 
Quodii  rectefit.eademad  pcrmutacioncs  peitincnt.  id  vct6  quia futtudtmert 
incpuus  videatur,  lcctor  diipiciai,an  non  potius  ad  mutuum  rcfc  ee^t^d 
rantur.Planefc  fl  pccuniam  dederiminon  t  ut  quanntarcm  qua  res  ytc$mtrst 
dandaarftimataeit,(ed  ftmpliciuspccuniamceitarocertolococon-/M/^A«^* 
rentam,cura  nihil  depretio  eraptionisac  venditionis  cflct  actum,  5* 
ctiaro  tum  perrautationem  contrahi  magis  cHA.ult.de (ondoc»  Cau/l 
DoLubividt nofira.Scd  quarfitumcftdc  contractu  tah,  Vendotibi 
xem  tprctioquud  in  arca  habco?  &  quidem  Accurfiusputat  id  m  ^ 
pcrmutauonemcaderc,eo  qu6d  ibiquantitas  naturamcorporis  in. 
duzt.oLtnt.bacvcndttioj.f,  hujufmodiJe  C«wr.  Etw/>.Moverur  di. 
ve^fis  Ijcis  quibuscautumeft,  pecuniam  itarelictam  pro  corpore 
habcn./  ptanc.}.  i.&lftd  ficertosi  ri.<tVJ>jr.i.  Ptoinde#W#/.7.  $, 
buinfinodt.  Accuiuusvira  facicndam  in  vcibo  quantum,  purat.ut 

Wrrj?  dirTcieatia\ 
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ditTe  rentia  fir  in  voce  quod.  H  dc  camsn  ex  facro  mectri  oporret,ut  G 
conftet  contrahenres  dc  emptione  acvendirione  cgi(Ie,ex  vocis  u. 
niusautalteriusrauracione  roucari  contractura  nondicamus.Quo 
fenfu  accipiendaeft  fcntcntia  Alberici  &  Saliccti,  in  d.i.  bac  vendi. 
tio.f . I .  PinelJ» Commcnt.t.  i.C.de  %tfc.  Vend.par. i .  Kub.c.  t .  nunu 

7*    a.4c.j.Aliaquatftioeft,  ficonvcnerituraiter  rem  jufto  iprctioha- 
beret.an  cmptio  ac  veeditio  (it  ,quod  aliquibus  vifum  cft,  Alber*  & 
Fuliof.ind.LbtcvendUio.i  l .Idquccd.quafi  mcnrioilla  jufti  prerij, 
certitudinem  continere  videatur, quia  atbirrioviri  boni  fitdecla» 
randum.  /.  i .  p.  i ,de  Leg.  x.  Accedicargumenruravl.fi  fundus,i6\£. 
fin.  de  Pign.  qua  cautum  cft,  etiaro  ira  rero  obligari  pollc,  ut  fi  pc» 
cuniaintraccrtura  tcmpusnon  folvacur,  crcdiror  eam  juftopretio 
habcac.runc  asftimandara.  Magis  ramen  cft  contractura  innomina- 
fura  forc.ed  quodds  pretioetiamnum  non  fttcerrumt6c  hoc  ple- 
rifquc  viCuv^c^^ald.in  l.uit.nu.  S.C.dc  Contr.Emp.Alcx.  ad  Bart. 
in  d.  l.bac  venditio.  &  in  i.fcicndum.  xj.de  V rrb.  Obl.  Rom.tbid.  num% 
3  j  .Idquc  fatis  cvincirur  argumcnrod.I.uIc.C.dc  Conrr.Emo  ubi 
ncc  empcionis  contractus  fubfiftir,  eriamfi  pretij  xftimario  incerci 
alicuius  arbitnum  ficcollara,  fi  is  xftimarcvel  ncqucar  vel  nolir. 
Erir  igitur  Praefcripcls  vcrbis  accio,  pcr  l.quocics.  inf.  tir.  1.  Sed  ita 
fi  res  rradita  fit  a  parte  a&oris,  Plane  quod  Pinellus  auturaat  inno- 
rmnarumconcraftum  nonfore.Ti**/.!»  Comm.t.i.C.de  fR$f.Vtnd. 
f.x.%ubr.  c.i.  num.i  1.  idquc  ob  hoc  quod  contrahentcs  fcnferuot 
de  vendiriond argA.civilivus.perb. Ne  Fiat  Contta  Volunt.de  Fulg» 
&  J*«p.S«£tf,nonexiftimo  fententiam  hanc  murarc:  arguracnrura 
enim  idparum  ad  remfacit ,  cum  &  alias  contradtus  innominatus 
fir.cum  contrvhcntes  empcionis  ac^vcnditionis  meroinerunr.  /.  iu. 
fulam  inf  fir.i.  Dcniquc  uc  id  folvamusquod  vcndicioncm  pro- 
f  nam  argacrc  videbacuf,  ex  dj.  1 6.  §,/».  de  *Pign.  Refpondemus, 
ibi  negocium  fubfiftere  es  pa&opignoris.  Minus  vero  ad  rem  facit 
1.  s.deLeg.  1. quiain  propofitode  arbitrto  alicuius  certinoncon- 
venir,&murarioctiam  eade  rein  propofiroaccidir.  verd.l.ulfC.d* 
0».E»».  Denique& lHud  rradtan  porcft.anempriefir,  fioonvene- 

s.  fit  t  dcprcrioarftimando  Jipericisrcrum  acftimaroribus?cV  hocplc. 
rifquc  vifum  cft,  quia  ea rarione cerrorum  horajnum  arbitnum  c- 
leclum  fir.idcoquc  fi  illiarbirrari  nolinr,  venditTo  non  fubfiftar.p^ 

'  dJult.  CBart.  & Cailr  in l.ftmcrcu*  Locati.  Com. lib.  i.Confl.  \o. 
Dcc.C0nfd.64t.  fed  Pinellusnonputat,quia  cV  hicdepretiocerro 
non confter,&  perfonar  nullar  nominarae  finr.Verum  fentenriaprior 
ac  communis  in  foroobtinct,  &  confuctudme  hujus  fcculi  potiffi- 
^nurainccrmcrcatorcs  vigcc. 
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DE   PR^SCRIPTIS  VER- 

BIS  ET  IN  PACTVM  ACTION. 

T  i  T.  v; 

HTslegirjns  nihilaliuddocerurqoam  varietate  negorinrum ef- 
Eci,  urplura  ncgotia  quaro  vocabola  finr,  undecV  ev£nit  uc 
junfconlultorum  aurhoritare  pauiarim&  ac*ho  in  fa&um  civilic 
ercretur,&  accommodarerur  iKgoti\s  ijs  Jqu&  xquitatc  conftarenr» 
quorura  ccwum  nomcn  jure  prodirum  nonefiv 

Sttibi  peeunramdem  utrcm  rccipias, emptiocV vendirfoeft, j* 
htc.  Quod  incclligc  fi  depecunia  tanquam  preno  convencrir. 
itam  (i  pecunia  pro  fpeciecorporisaccioiarur  aur  detur,magiscon- 
rra&us  innominacuscric/.  ult.priudeC9nd1cl.Cauf.  *Dat.Cauf 
2V^«  Sec.  ubtvidenoftra.  Dcnique  illud  hic  noiandum  eft  ,  torics 
pcrmutarioncm  cflc  quoties  res  prorc  darur. ut bic.  vcrb.  quta  mn 
flacet  permutauonemrtrum  emptionem  ejfe.  Quod  igitur  nonnulft 
aurumanr,perroura:ioncrocumci7c,.cumfpecies  darurpto  fpecic; 
cum  verc*  genus pro  gcnere,  vcl  fpccies  pro gencre.aut contra da- 
ror.contracluro  dout  des  elfe.atque  illara  a&ioncm  bonar  fidcid.t- 
K,hanc  ftii&i  \umtgl.&ati/.bicM  nufquam  rclatum  cft.Ncquce- 
tiara  cvincirur  id  ex  co,  quod  de  permuratione  Ipccifica  prius  tirtu 
lo fingul<ui,deindc hociuuio.rutfusdeacrione  prarfcriptis  agirurf 
quia  priori  titulo  fimphcius  diflcren  tia cmptionis  &  vc*ndit ionis  a 
pcrmurarioncrclaracftr&  unadc  accionequcex  ea  provenir,  fc* 
quenti  vcrd  dc  actionc  infactum  civili  gcncratim  tractatu i^idt 
plunb.  SubtU.7^oftrasJik\x.  c¥a.ptrtot» 

$'.Quodfifaciam.3« 

"pLeracfne  huiustracfatui  expedita  funr,  fcd  praricntis $. verba  ' 
]L  (ummara dimcultarem  pepcrcrc,cum  alibi  qnoque  rclatum  Grf 
fcrvo  manumillbur  rcsdcrur,  pr*fcripiis  verbis  acrioncroeirc,  L 
y.l.xMTaft.  cjuemadmodum&alibf  relaturacft  defacro pracili- 
to  prorcdanda.  /.  fi  ttbipolienda. 12.  tnf.  A.r.  Et  hoc  quidem  cxpe* 
dirum  forcr.mfi  hoc  loco  diccrcturfolamdedoloacrioncmeflc,*! 
/fc-&imbi;infimili  quidem  fpecie  prarfcripris  vetbis  agi  pofle,  nifi 
acccffcrit  dolus. /./*/#«.  is.Mfik\mfr*.*d.\$t\iT  uc  h*ne  diftw 

cultarer»  > 
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cultacefntallerct.plerique  ita  fcu(cre,in  d.l./.f.i,  dc  acVfonein  fa- 
&um  prstoria agi,cum  qua  actio  dc dolo (cgufarirer  concurrir,  «e 
not.in L i ok&  ti.de  Dolo.Sc  proinde  ilU  verba, prdfcriptis verbit civ%- 
lem.  putarunt  abundare,  maxime  cum  ibi  dc  aciione  in  fa&um  a 
prxtore  danda  ac  jatur.  Scd  videamus  an  idita (it.  Illud  tgiturcon- 
ftat.quoties  prarfcriptis  verbis  actio  eft,rories  dc  dolo  actioneni  cef- 
fare,&ita  dcmum  ad  actionem  de  dolo  devcniri,  fi  prxfcripris  vcr- 
bisactio  inaois  titJ.fi  qnts  idfirmdverit.  9.  $•  L*beo.  deJJolo*  Rur  fus 
conftar,  etiamll  fcceris quidut  darcm.ubi  in  me  prarfcriptis  vct- 
bisactionem  eile.<i. /.7.$,  x.&l.fi  tibi.  11.  infrkeod,  amplius  idcm 
cfsc,  eliamfi accefterit  dolus.  d.L  if.&  l.permt(jf}i.  1 60Pr$ncip.  inf 
eod.  Refpondemus  paucif,  ex  negotio  innomiiuto  dupficem  actio- 
neuicfse,  vel  adcaufam  prarftitam  condiccndam,  vcl  negotiumab 
altera  patteconvcnturo.pr*ftandum.Prima  nimirum  cxjxrnitcntia 
«ondictionem  tcfcrrcauiadaticaufi  uon  fccuri.  Hanch  mftituere 
vclitqui  factuai  pr*ftirir,  nonpotctt,  quoniam  facti  nulia  repc- 
titio  cft,  igitur  doli  actjo  eft .  Arqoe  eodem  tenfu  intelligenda  eft 
i.cum  propbnasC.de  Dojo.Quod  vcr6  ait  millam  civilem  eo 
<afuactioncmcf«e,idioluminfpeciercpetendi  facti  «ccipjendum 
cft.  namfiailcomplcndameaafam  agerc  vt1im,aur  inccrri  eono« 
tnme;  prsfcriptis  vctbis  actionem  eise,  ex  frpra  relatis  conftat. 
Cuius  raentionemhic  omhtit  jutis  author.quafi  ex  praemiflis  o. 
mnino  claram.  Ncc  mirum,  qaod  hoc  loco  dicat  nulUm  efsc  civi- 
lcmactiancro,cum  idemaucnor  Scin  fpecre  doutdes,  eorefpec. 
tudicat,  «ullamcfsc  civilemaciioncm  qua  id  quod  inteteft  profe- 
quamur,  fcd  ranrum  condictioncro.  1. 1  .ftfin.fup.  tit.  1 .  Fit  hoc  gra. 
vitatcorationis  qui  Paulus  uritur  pIcrumque.Denique  cVcodcm 
fcnfulegem  1  j.  actipimus,  ut  fcificcr  doli  actio  fir,  A  pcenitear  noi 
faCti  NiUeavcibaibtabundarc.acfcriproram  reftinatione  irrep. 
fifscdicerc  malimus. Rationcm  ver&  cius  rci  efse  puto,  quod  lure 
Civili  condictioni  ad  rcpetcndum.olimcV  anre  ufiratam  praefcriptu 
verbisictionem,fuit  locus.Ad  l.7.$.a.trc  Pact.  qnod«fiii>et,confe- 
qucnterdiccmus,ibi  recte*  cV  cx  jurts  authoris  ftnrentiidc  prrfcri- 
ptisverbit  actione  rcfjwnfum  efsc.Ntc-adicm  facir  quodibidem 
mentioftt  de  acrtonc  dandaa  Prxtorc  .  quiarerrum  cft  actioncs 
quafcunque  omnet  \  prarroreaut  magiftratii  dari  folcic,  quod  po- 
ftca  fublatumeft.  fi#.  C.ir  Form.&  Imp.SnbL  lungc  his  quat  pluiu 
buspdfuimus  Hb.  «SubrtJ.noftranim>c  4. 

Rcltiaed  loi  1,  fupra  dt  Peimm, 
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Adlpartis.io.  &quiaaaionum./i* 

AGitar  hic  de  actione  in  fa&uro  prctoria,'quim  (crlieet  prctoc 
introduxit.fupplendircrcjuris  civiliscau(a>,*r6«f.  EatjucipU 
intcrdum  etiam  utilii  dtcisur.quod  utilitatemex  bcncrlcioprctoria 
pcculiarcm  fcrar^&quidem  talcro  qu*  aliaeftionc  imnoflcratur. 
l.<IM9tits*i.inl«d.  De  hn  jut  vcro  caufis,  eYpreftta  quahtarc  ple- 
no  tra8atu  egimos  lib.  2.  Sobnl.c,tf. 

Adl.folcnt.i/. 
Vidc  quc  pluribos  pofuirous  fopriio  Ui,  $.quod  fi  faciatn,  h.c 

m 

Adl.pcrmififti.l6.  , 

-X  7 Idc  floc  pofuimu j  fopya  in  l./.f.qood fi  faciatn» eod. 
.  V  ;§.final,)Spccic$ huius/. raliseftut noncivilcm, (cdiofaclioni 
adioncm  pratrotianv admittar,  vcl  dcdolp.-fi.  U  concurrat ,  *t  htc. 
Gnro ccrcuro fir prartoriam  actioocm  in  factnm,dc Mo-  accioncm 

.  + 

AiiLxx>ga(U.<i9. 

ROgaft  i  mctnotnmrpecu  rrraro,  curo  «o  fcabcfero.rem  <ibi  de» 
di  vendewdaro  nc  prctiourcreris,  muruum  noh  intcllrgitur 
contractum,  fed  protcriptis  Ycrbts  actio  erit.  m  bit.  Poflca  tamcn 
cbrmuir,&  brevi  manu  muruum  contractum  inrclljgi,  quod  altbi 
plotibos copUcoivf^r fftt *esim  Lr***fti.i \.dt  M.  Crtd. 

Adl.qu0tics.2r. 

Yidc qua? obhcr pofutmus  iupia *d /. *mU Monim.i L*td.U\* 
nos  alibi.  M.uS-kiL  Nijb^  t.ftr  t*t. 

Adl.fitibipolicnda.ai* 

JJaec  I.  relata  eft  in ijs  qusr  ponimus  Uti^tf  fnf*in  ). /.  §.  quod 
ufaciam«cod. 

Adl.a;, 

HAL  lex  qni  ob  annolom  amiflum  relarum  eft  in  propofita  fpe- 
cic  actionem  in  factum  efle:  de actionc in  facturn  prctoiia  ac- 
cipiendaeft.Nifi  &  pracfcnptii  vefbisactionemeflc,quafiex  cora- 
modato  ad  rooduro  piccaiij  dicamus,/.!,  J.  fn*hM<Prtt*r. 
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Adl.Titius.24»  / 


EX  fpecie  hujus  legis  collcgeris,actionero  prafcripti*  vetWse. 
tiamcxtra  Ipeeicm  acflimati  ac  pcrmutatiouis,  bona?  fidciei.ey 
cum  hic  ex  pacto  adjuncto  ncgotio  innominato  in  ufuus  agi  pcx- 
mmatur.  £t  vcto  tnagis  cft  tptics  pra;fcripns,verbi$  actioncm  cx 
OMiitium  conrracruum  innominaiorum  gcncrc.  bonae  fidci  eilc^ 
quoucs  iuccrtum  cft,  num.ipfaex  nominatoaut  innominato  coh- 
txactuorbtur*  Quod  atias  Cclonix  Agnppmx  publtcc  dcfcndi» 
musf&  rurfus  docuimus. /<k<.SatM.c 

•Adllpcnatfc 

OPerx  pr*ftita?condictione  indcbiti  reperi  non  pofTum,  prav. 
(criptis  tan  eii  vcrbis  agipoteft,  ad  prarftandas  casdc  quibus 
prxfcindisvicc  mu t ua  convcncrat.i*  btc.  Et  idargumentum  pjss- 
ber  adconfirraationcm  lcntcntiac  quam  lupra  pluubus  rractarouf. 
■  m  l.y  .§.<j*od  fifnctam.de  Prtfcnp.ViTb.cx  \  ceiiirenua  (ciliccr  cpesai 
cjuidcm  vclfactumconcHci  non  poilefmodorales  non  fintqua-  ota» 
nifcftam  aeftimationem  habvant.  vtde  nijlr*  m  %Atktttm*it 
Lomdtft.  Ixdtk  )  ied  dc  dolo  cocaiu  agcndum,  mli  qm  d  pia  lcri- 
ptis  vetbis  actio  cft  co  cafu  qiioad  prarltundam  convcntioncm  ci 
pattc  aliciius^aniidquodinicrcltco  nornmc,ag»uur. 
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Errata".fic  corrigito; 


C  7Ilia  qn»  intet  cudendum,vel  ab  inerti  correctione,me  abfcnre 
V  accidcrunt,  non  adcd  mulra  funr,nonnulia  ramcn  cz  ijsno* 
caru  ncccfcaria.  . 

Pag.  47- pro  <ju4  Mi  penitus  fuere  def!itutit  lege.f  4?  non penitusfne* 
re.  Scc.  pag.  77,  pro  non  excufuri,  lege ,  non  excnferi  fi  attb  vtntrr 
usttat.  pag-97,  pro  conventiones  autfacHe,  1.  auttacite.  p,  1 m.  pio 
quarratur ,  I.  qucratur.  p.  127.  pro  inrerprctandc,  I.  impetrandar, 
p.  1 1 4.  pro  iurejurando, 1.  jurifjurandi.  pro pleriffue,  1.  pleriaue .  pro 
conftntnr ,  Lcenfetur,  pro  rtfttiutionejege.  reftitutient.  p.2  29.  I*  4*»' 
/ff*/*  tnterdum  refponfum  eft.  p.  a ;  1 .1)?  f#f*V  affirmavent.  $.  t«*»» 
p.  156.  ptoprabet,  Lprobet.p.i}S.c\c\comnino  ifravetba, 
j4ff*  videtur.  \  11 40.  delc  omnino  vocem  ib.  lege,  m  propofitw 
proiamnato.  p.142.  pro  majoribust \.monbus.  p.iat.hiutraaunumu* 
tiiemamoto.  p.iWpro  ftmel,\.fmul.iuf.p.i46.4elc  ULtkpiodam- 
natm,  \.damnatum  p.a/4-  dclctf',  p.  2  j#\pror*j  vfWfAftelcge,  rei 
)udicarar.pai^4.prof^Mitl.f><iw.p*|  19. lege geflor  donatarij perttneu 
p.jj l.pro  dominut,  1.  domino.  ibid.pro  •  1. Qui  p.4t<>.dcle  fwf». 
p.62  r  .pro fciltcttt\.folttSb\d.  pro M oppomtur,  l.&oppeuitur.  p.617. 
pro  condictio.l.condirio.ibid.pro  fidejujfor  excepttone  procurateruo 
Jfoiveritt\.Ct  fidcjui!oronti(!aexccptione,&c.Quotum  rarocnplenu 
cjue  fub prsldemendata  (unr,  ut  vitia ifta  in  paucis  remanfermr. 

Rreliqua  v  itiofa  fi  quae finr  vel  iiterc  aur commaris alicuius  mu- 
tatiautorrifli,  bcnivolus  Lcctor  ipfcdcprchendcr,cum  vcl  nulla 
intj  vel  talia  ut  oikil  oblint  Lcctori. 


